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E ENTRODUCTION

19835 Scnstézeidge Teust v Alberia (szzlali'e 'Z’mfsfee)? 2047 ABQB 43:5; ?(?Sﬂiw:lifgé“#i?“i

wherein it crzan'tad iﬂw—éﬁapbﬁ;aﬁ@n by Sawﬁﬁﬁe First 'Naiion (""S'mﬂfjdge*’ ’), fo ‘i:memn@' in

Feﬂmg Res‘ﬁarcfmn Otder foi Mautice ;St-”'en;eiyf and -zzhzvéc;teﬂ; that Maurice Sioney miake
written submissions by August 4, 2017 on- whether his aceess fo Alberta courls should be
restricted and, if so,-what the scope of that restriction should be. This Henonrable Court

ﬁfifﬂ‘t;‘:ﬁr dt‘fa'ec;tad {hat Sawtidge and the Savwridge Trustees may niake writen submissions

ateeds 16 Albertweotints,

I support of its position, Smwvridge relies not only upen this Honourable Court’s:inherent

Judma{w e Jdet, RSA: 2000 o Je2, winch provides i}:ns Court with additional authorify fo-

direction vc;me‘arsni’-ng;{thc-ﬁlingﬂf additional evidenee and: wrilter:submissions.

SET5I218TD0EX:3}
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fence and written submissions. filed

These submissions are intended 16 supplement the ey
by Sawridge in relation ta the issues considered in Smwridge #6, fo the extentthat those

prior subrmissions have alieady highlighted e vexatious and abusive nature of Maurice

e evidence and prior

Stetiey’s lijgation against Spwnidge. For sake of clarity:

submissions-of Sawridge relied upon fnclude:

(8

ﬁled’ on Séj:;témber 28“, 2016 (thb *’I‘ wmn Aff' dau

) The Writlen Submrsswns @f Sawwdgg ﬁ}ed Septcmbcr 28 2@16 m
supporkofthe
résponse to the Stoney Apphcatmn (ﬂle Septemhex 28 ?.016 S'}wru}ue
Submniissions™).

®

()

FACTS

The Stonéy Application, whicl vas at the centre of Sawridge 46, was merely thie latest

installment in a set of refated actions gmwii'ng from a: dispu"ﬁe: over Mawice Stomy‘s

persisteiit tlempts (o lifigate this previously settled issue,

T 1944, Willlam Stoney; the father of Mawice Stoney vohm(anly gave up his. Inidian

k

metnbers of Saviridge.

Thutiis Affidtervhy, ot paves 5, 31 and 32

{EFSIZISRDOCK 3
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8. Bill €31 wag enzeted by the Federal Govemineit on Aprl 17, 1985, It gave Mamice

f e

o Stoney fhe fight to have his laditm status restared but did not give him dny sights in
relation to membership-in Sawridge. Al most, he was able to apply for membership ib
- Sawridge.

TwinnAffidavit, drparag6 and 7

g, Maurice Stoniey, along with otheps, filed a ofaim fu the Federal Court against Sawridge in
m 1995 whereln they Sought damages related to Sawridge’s detision not fo grant them

membership following the enactment-of Bil]. G-31 (the *1995 Action™), Maurice Stoney

g FyeimnAffidavis atpavas 8 - 10

o amend their Staterment of

10, the. 1995. A¢tion the Plaintiffs bought an Applicaios

i to inclide 4 request for a declapation fiiat Sawiidge's menmbeishiy rules were

ation: was

initially granted, but that decision was appealed by Sawaidge to the Federal Court of

Appeal.

Tt Affidavityetdparas 1 Fand 12

11,  On June 13, 2000, the Federal Cowt of Appeal delivered its deeision regatdiiig

Sawridge’s Appeal: It agreed with Sawridge and allowed the appeal of the decision
amending {he: Statement of Tlaim. with costs: payable: to Sawridge for botlr the Mitial
apphication and the appeal,

Huzar v Canade, 2000 CanL1} 15589ECAY atparad (Tab: | of the Seplember 28,2016 Sawridge-Submissions)
Twdpn Affidavit, at para 28

Onie of the arguiments that was raised during the 1995 Action was that the plainfiffs were

entitled to membership in Sawridgeas a result of Bill C-31. Specifically; il was: argued

fhat Bill €31 invalidated Savwritec’s membersliy sules, antt that accordingly, Maurive

s
;
]

| (E75/2183D0CK: 3}
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the Sawridge Indmn Baﬁd,- wﬂl be stmck as Ehsclosmg no reasonable cause 01‘
action.

Hzars Cinada, (FCAY, @t paras 4-3 (Tab 1 of the September 28,2016 Sawridge Submissions)

Maurice Stoney was repn csented by legal eoutisel i the 1995 Actiofi and it was conceded
by his legal counsel and found by the Federal Couit of Appesl that Maurice Stoney did

not have an gequired right 10 be amember of Sawridge:

Miuries: 'Sftsnéy?‘s‘: gt sfep }'n a'-e’laﬁfﬁn 1o s elaini féf“l’ﬁﬁﬂhéi’*s@ﬁﬁﬁii 'Si‘fe_iwﬁdae Was ti:c,r

:compl’eted application for m@mbe_rship was: submitled on Au‘gust 30, 2011, Gma;trary 10

ihe assertiony made in Maurice ‘Stoney’s Affidavil filed in support of the Stoney

Applisation, that application was never

Tiwim Affidavit, abparas 13 and 16

hip wag dented on or ateund December 7,

Sawridge’s

decision, his application was rejected (i) because e did not have dny specific right to
membership, and (i) b‘g@a@s@gamfidne’s ‘C’bnn‘cil did not consider that his admission:

would be i the best interests:

teasen 1o exercise iitsf-dfs-cxéﬁml undet ifs mmnbmshlp o ji."f-,

Stongy-Affidevi, at B ":habn S

This was yet another decision. where it. found that Maurice Storiey’ did ot have aiy

specific right {aequired right) to: membership-ir Sawridge.

LE7512 85, D0EN: 33
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appealed the de ding hiy
ltearting 6f that appeal ocsiiried on Apil 21, 2012, Thé conimitiee which svas fiade up of

fhe electors of Sawtidge upheld the initial decision to deny the application for

nienybership.

5 - Tyedsn. Affidervit, atpara: 17
= 18, At the Hearing before the Sawiidge Appeal Cominittes, Matrice Stoney was represented

1t legal covnsel, My Priseilla Kennedy: (thien of Davis LLP).

g - Fivirm- Affidavi, Bxhibit3, Taby

19.  The decision of the Appeal Commities was unanitiious inthelr finding-that thére were no

arounds to set aside the deeision of'the Sawridge Chief and: Councik.
Tywirm Affdavit;, Exhibit 2 Tab Y

20,  Magice Stoney then brovglt ai 'a’p‘jiﬁéﬂﬁﬁﬁ inn the Fadmal Comi of Canada for judicial

PRI FTAG: S MR D R S
AV UL LG UCLISIRILL W

2012 (ihe “2012 Action™).

Ty Affidevit, t para 18

L 21, Aspat of the 2012 Action, Mawice Sioney advanced & number of grounds which he

alleged wetg catise to overtuirt fie decision to defly i swembershiy. Those. grounds ate
listed in Manrice Stoney’s Notite of Application that was filed with the Federal Cotut.

L They ineluded lis-alleged right fo-membership-as a:result of the enactment ef'Bill C-31.

(’l‘fl:» 2 of the 8¢ ptember ZS 20 26 Saxgmdw

22, Mauriee Swrey gs_‘x_ygre; A A vit.as parit of ihe ‘2‘@?12- Action. In that: @éii?ﬁdaszi@ he

PHSPOCE T

e,
2"1
Ul
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sworn by Mauﬁé@ Sitdne’iy i ﬁie 201"21 Action. In his Ai?ﬁdav:i‘fg Chief Twinn: affirmed,

inter-dia, the following;

(&)

£

,up apphcahon, hlstamcal dgcum_m s, dnd medxa

aruoias

(¢)  Maurice Stoney was given the ability to make both: wriften and oral
submissions to Savidge’s Appeal Commitiee, both. of which ‘were done
by his counsely and

N 75 Tather (and as a result his whele family) veluntarily
enixtanch;sud in 1944,

Tiwins Affidaivat para 19 and at Exiibiv2” abpards % 3. 8 1, 12,8nd 18

24, Maiirice Sw:neg”%lapp;f);i.éaﬁ"@'m for judieial fevicw in the 2012 Aciion pro¢eeded'on Mareh
5, 2013, before Justice Bamés of the Federal Cowrt (Trial Division). Justice Barmes

dismissed Mawrice’s application; and awarded costs.io Sawridge.
Sicney v Sawridge First Natiorn, 2013 FC500(Teb 4 of the September 28,:2016 Sawridge Submissions)

uged Tii a tHorough analysis of Maure

T
A

arguimient regarding his-entitlemant to membership under Bill €:31. He found thai Bill C-
31 did net provide Maurice Stoney with -an automalic right fo. membership in Saveridge.

Rather; Tustice Barnes wofed that Maurice Storey lost liis right to membership when his

The lemslaiwe amendmcnis

Tamily.

[EFFRIAIDOCK; 3]
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28,

39,

31.

26,

Additfonally, Justiee Bames wrote that the jodiclal review application. that was the

subject matter of fhe 2012 Action was an attempt by Maurice Stoney to re-lifigate the
thatters gt were o fssue - e 1995 Action, being his entitlensent 6. membership as a
result of Bill G-31, Justice Bames accordingly coneluded ihat the drgumeénts related to

Bill €31 wete barted undei-the doctrife of issus estoppel.

{Tab4 of the

Following the issuing of Justice Barnes® reasons in the 2012 Aetion, Sawridge proceeded
to take stéps fo assess the costs that were payable by Mauriee. A Federal Court
Assessment Officer determined that Sawridge ways entitled to $2,995.65 in costs: These

costs have neverbeen paid:

Zs noled by this Court, at the fime that Justice Bames issued his decision in. the 2012

¢ for sfanding in the within

Neverihieless, on Junuary 31, 2014, Matitive: Stotiey filed & comiplaiit with the Cavadian
Husian Riglits Cormission: (“CHRC™) rega
mérmbership {the “CHRE Cainplaint~). Mucli Tiks in botl: thie 1995 Action aiid the 2012

Aciion, Maurice Stoney’s complaint was based om an allegation that Sewridge’s desision

ge's decison 1o deny i

to-dery his membership:was diseriminatory.

T Affideevity at para 2

hisf Commifsstorier of the GHRC isstied a-deefsion regarding (he cornplaint

The Deputy €
by Ma

ics Storiey on Apil 15, 2015. The Deputy Chilel Coiimissioner fefused 1o

(751218 DoCK
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Revord of Decision:te: File 20140008, dated April15, 2015, Tiviin Affidavirat Exhibit 57

Aad
1]

Most recenily, Maurice Stoney atternpted 1o beeofie involved in this. Actan i late 2015,

feally, He attefnpted to file an appeal of a case management decision made by
Justice DiR.G: Themas, being /985 Sewridge Tiust v Alberta (Public Trustee, 2015
ABOB 799§ Sawridge #37). Maurice Steney was not a parfy. o this Action at that time.

Stariey v 1955 Sawridge-Frust; 2006 ABCA 51 (1205 of the Septemlser 28, 2016 Sawridge Submissions)

TSNS §)
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34,  On February 26, 2016; Justice Watson issued his reasons for desision redardins Marice

Stoney’s application. He dismissed the application and awarded costs to the parties that
parficipated in that applieation, which included Sawridue.

Store 965 Sawrdgd ¥

In his vitten reasons, lustice Watson provided an everview of the basis of Mawice

o3
Rbi

Stoney*sargument that heshould participate in this Action:

(”l Béq {fie Sepfember 28, 2616

37, Pursuant to Justice: Watson’s decision, Sawiidge prepared -a Bill of Costs regarding the

application. That Bill of Costs: was agreed to by Maurice Stasey’s coinisel, Ms. Priscilla
Kennedy of DLA Piper (Canada) LLP, and was filed on June 14, 2016, Pursnant to that

AO011




40.

4.

angwer questions did His

an Order of Mandamus: v St

10

Bill of Costs, Maurice Stoney Ts tequired to pay Sawridge $898.70. To date; Ire has not

paid Sawiidge these costs.

Tvwfr Affichavil, at pards 28 and 29

Then, on August 12, 2016, Mauries Sronay filed the Stoney Application seeking 1o be

added as a pa“rfy: to the within Aeti‘oﬁ oi {he basis that he did }ﬁc;». s}i;b.izings" are *acq ired

Sawridge 1o attend at his Questioning onhis Affidavit

The transeript from that GQuesfioning shows that Ms. Priscilla Kennedy of DLA Piper

(Canada) LLP intervopled, obstructed; and refused fo permit any Questioning on. the

substance. of the Application and Affidavit. In addition, Maurice Smney refused. {o

gal counsel, Ms: Pr

LLP, acqiiesced in his refifsal.

Traiseripf fiom Questionhig 6h Affidavit oF Maitiice Stoney’|TAB 1]

nis ineorrectly and improperly asserted that the Federal Court issued
ridie Bund v Crmoda; [2003]:4. FCR 748, compelling
ridge on the basis that the

The Sioney Appli

idge to restors the Stoney Applicants as members of S

Storiey Applicants are “acquiredrighis™ menibers uider Bill C-31.

Matirice Stoney and his siblings are notaeqiired Hghts membersof Sawiidge by virte of

Bill €231, and the erderof Tusiice Hugessen does not apply to theift. This has beeir plain.

and obvious sice the decision-in the 1995 Action. Tt was also plain and obvious that

Stoney way entifled fo status agan Indian by virtue of Bill C-31, but that ke did

{75121 §3.006E0¢ 3
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fiot Fall within the categories of persoiis enfiled Lo have his bamg grftered on Sa&&%ﬁl‘idgjéﬁ §

s membership.list.

43, Maurice Stonsy’s persistent assertion that the fssde of acquired rights, and the tights of

15 feluding himself and lis siblings to membership in Sawridge, was
o¢ Band ». Canada, 2004 FEA 16,

[2084] 3 FCR: 274 wwas, therefoid, impropet, niisledding and incotiect.

pnispecified pe

determined by the Federal Court of Appeal in-Saii

44, In the jﬁﬂihiatlff revigw applitc‘aﬁﬂm Justice Barmes found fthat Maurice Sfongy was

forr which was

enﬁﬂemmt K¢ membexsmp & a zesult of Bill C-31. Tustm

al review application that the arguments advanced by Maurice Stoney related to Bill

1 were barred under the'dectrine of issye estoppel,

e
%8

i

46:

Order. They als@ asserted that Sawmdwe centmued to deny Ms. Poitras membersinp and

{liat Sawridee continues with actiens: denying membership o Ms, Poifras today. Thése

statements are false,

. Franscriptfrom the Questioning on: AThdavit of Elizabuth Poitras, April I, wat 1147
{Tub.8 of the November 14, 2016 Sa\mdﬂe Suhmxss -

T 3
_ I
:
£

72300 )
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47. For Marice Stoney and his legal counsel to have suggested that tliis was a vase where

ed issue; namely the

Sawridge was openly applying to the Court for re-litigation of a seul

ial system such that s

Order of Justice Hugesseri, and that Sawridge mi ,
conduet Aot fo an abuse of process s bioth falsé i in iiself, congfitutes dh abuse of
process on (he part of Mausice Stoney.

48.  This Honourdble Court has now been determined, in Smyridge #6, that it was in fact

, who wer¢ attempting 10 ve-

First Nation, 2013 FC 509,

Mavrice Stoney and his legal counsel, andrnot Sawridge

litigate the finding. of Justice Bames in Sjoney v Sawiridge 1

49, The issues befarethis Hongurable Court ate 4s follows:

(@)  Shotild Maurice Stoney be declared a vexatious litigant and have his
atcess to Alberta colirls restricied?

(b)  If'so, what should be the scope of the restriction on Maurice Stoney’s

ateess 1o Alberta conris?

to confiel vexatious proceedings
.1 of the Judicatioe A¢t.

Mok Alberta, 2016 ABQB 651 avpaads [*Holk™] [TAB 2]

51, As such, the non-exhaustive Tist of indicdtors of vexatious, litigation 8ét out in section

23(2)-6F the Jdicatitve Acf 15 relevant:

A014
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(b)  persistently bnngmg proceedings that cannot sueceed.or that bave no
reasorable expectation of providiag relief:

(c)  persistently bringing proceedings for improper purposes;

: (d)  persistently nsimg previously raised grounds and issues in subsequent

proceedings mappropriafely:

[US—

() cedings on the:

()  peisistently takmgumuccessiﬁl appeals from judieinl degisions;

inappropriate courtreont behavionr,

)

Iy engaping in.

Judieature Act; RSA 2000, ¢ 3-2, s23,12) [udreature Act] {TAB 3

2. hopeless proceedings:

{ETSIGNOLNAY
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a) b;mvmg pmceed 188 it cammt,succegd or that ha\ze no rcasonahl&

b) otbe o
.pa.xas 196 263, 549 AR ‘A'_VOnmhu!(‘v ;;;;;e, fer, at p;as. 4 35 e
) see{\mg relief that is unwarranied orgrossly. r;hs}:uopmlmnatg, to ang
dy bmul vac& ai pama 68 7 {rab
d)
lﬁl’ 103
& ER——

ABOB 333 at paras 2

3, »esga’latma‘? proceedings:
ay grouids-and issues tend to roll forward into subseguent dctions, repeated
and supplemented (/ - v at para 427 MeMeekin v A Ilae: ta
{xmmney; General), BQB 456 at paras 203, ¥ AR 132); this
G ngvmed whiere this results in simulianeons aciveoverlapping
aclmns (Wong v Leung; 2010 AB( 28 at para 16);
B withan ‘accumulative” nature where, as proceedings eontinue:
i)y new parties are added, frequenily these are lawyers: Dykun v Qddinshaw
}Jg Beaz Hriis Juc v Bennett Jones Alberia LEP, 2010 ABQB
s MeAoekiny 4 ’(341{0; ney: Genefai), -0:19 AEQB
4. bringing :,nmceedmigs f@z"1~m:131'=c2;?¢r purposes-(Judicedure Aot s 23(2)(e);

Gdishaw at p’ama—'ﬂrzi): ?imiudiﬁg praeeﬁdiﬁ-s!s:

) ustrate otler
, : i Deacmzs
2@1: LXBQB 6@7 at pa}a 44
b) with an-ulterior motive or to seek-a:collateral advantage: Hughes Estale y
Hughes, 2006 ABQB 159 at para 2( 396 AR 230, vatied on othier grounds
3007 ABCA 277, 285 DLR (4th) 57

HETSIZTRRIOCN: 3
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Gmy,?()lz AB(B

mtended to extelf & seukmenf or oﬂrer bene’iit Allen v

-
i
]
=
L
L
H

Ly

@perah@n gf courl ordct,s, tiuq demsmn see parasa. 21=12

7. peisxsfenﬁy taking unsuccessii appealsﬁom ju 'cial decxsmm (Judicatur

1RSI DOCK
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pare 59: 563 AR 281, leave refised 2014 ABCA 121; Wong v
Gm.baﬁgp&mlﬁ-:

pieadmgs that are” “T¢ :

Ca;;ac{ff (Revem:c) 20
{Aitorney General}, 2012 ABQB 450
Alberta, st paras 14, 35} and

; pala 203, 543 AR 133; ()»lu,ae]n-zkv

Chitgkgff at pava 93 TTAB4]
Once & finding:is made that a lifipant ig vexatious, the question becomes how to. structure:

the court orden restristing the litigant’s aecess 1o the Coutl.
I Flok, Justice Verville stated that the key questions for the Courton this issue ate:
(a¥

@)

Appeal amendsd the chaiibers judge’s vesatious litigant ofder to e vde & provision

requiling-that all oatstanding costs be paid* in Fall before leave of the court is. sought for

{ET51 2183, BOEN 3
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mery be Hled with i comt where

VAN Eo

f any furter liigaten and thiat evidence of sch

proceedings are contemplated.

Ry Grabowski, 2015 ABTA 391 at para |2 [Grabowsii’] [TAB 5]

[ I
i X

e

recent of which is the Stoney Application, and & review of the fiunsber and <atigly of

proceedings he has commenced: in. this regard and his and his connsel’s conduet; elearly

eia of vexatious lifigation set ont in the Judiearure At and in

:durfmg- hﬁgmﬁm, emdf inifiating busybody lawsuiits fo enforce the alleged sghts of third

parfies.

€ GHKLEE‘?J Ateadle

rﬁl’;ﬁ@&d}j bgen deter

o scquived Higlits memb

ights mieiber was éoficedéd by his counsel and confitined. by fhe Federal Coiirt of

Appeal in the 1995 Aetion. This issue was them: determiined to be res judicata by the
Federal ét."Gourt of Canada when:he agaﬁf tiied-to argue he wasai:4 ‘ulrcd sglity member
he' 26 - Stotiey, who was
.Ii@.zm-@dyghem of Davis: LLE

iélj?eséxqteﬁ at the t 121@&5,,.-15;}5 Iega‘ll; Qo‘un‘selg, Ms. 'Prgit

§9.  Despite these deeisions, and in the: [ace of-anwunpaid costs-award against him i the 2012

Action, Maurice Stoney:filed a human 1fghts complaintagainst Savridge in: 2014 whergin

= Sawridge was again requited to respond 1o the $ame arguments previously: advanced by

Mamice Stomey in fhe [995 Aclion and the 2012 Aclion. The Deputy Chief

A019
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b Commiissioner of the CHRC subsequently refised 6 address the complaint on the basis
thiat the subject matfer of the complaint had already been-dealt with ini the 1995 Action
and the 2012 Action.

P 51 S E g

| 60, not dissuade Maurice Stoney from subsequenily attempling

T into the within Action involving the 1985 Trust on the basis that he

to interject hintsel
: was air acquired rights member of Sawridge under Bill C-31 and was therelore an

interested party.

Gl.  In the first instance, Matirice Stoney attempted to appealtt

; wianagenient decision in Saerd

Watson, who carumented on (e “the - ,
that s o has been created by the various procéedings that have oceurted in-various courts

including the Federal' Cowrt, Again, cosls were awarded to: Sawiidge on the failed leave

apy bor Havemever paid by Matirfice Stoney,

62.  [ven then, Mawrice Stoney continued to demonstrate his persistenice in re-litigating the
acquired rights membership issue by subsequently filing the Stoney Applieation, seeking

{o have himselfand his ziblings added as parties to the within Action. Again, Sawridge

was reguited to take dction and espent nd to the sae afguments

ey on the issue of his imembership which were tejected

5 Actioin and 2012 Action, Unsiir

previously made by Mavrice St

fon in: the; 1%

this. Honourable Cairt in Saridee %6 again rejected Mauries Sfoney’s position on
acquired tights meémbership, noting that he issue was res judicale and had nevér beéén

{ appealed by Maurice Sfoney through the appropriate forums.

Hopeless B

6% To the extent that Mairiee Stoney persistently brings proceedingg in an attermpl to re-

urider: Bill €31, which i

e 0§ res

Titigate fhe jssde of Bis acqiired fights member
Judizata, the proveedings aré hopeless. There -is ne chance that the proeceedings can

suceeed;-and-he could have no reasonable expectation thathe would be granted reliel
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64, Furthermote, it is pavtewlarly agesvating that he souglit as part of the Stoney

3
B e

o Application to-have his (and lifs siblings’) solicitor client costs paid from the 1985 Teust.
| Any such erder would have thie effect of depleting the Trust’s assefs and thereby
i prejudicing the proper beneficiaries of the Trast. This relief was clearly unwarranted in

the eireumstances and grossly disproportionate to-any plausible remedy.

ik

Esedlating Pioceedings and Unsubstantiated Allegations of Miseonducti

65,  Mawice Stoney has also demonstrated persistence in escalating proceedings, repeatifig

and supplementing grounds and issues and rolling them inte subsequent-actions. As-the

proceedings have escalated front the 1995 Aetion, to the membership application and
appedl before Sawtidge; to the 2012 Aetion; 1o the CHRC o

within Action, Matrice Stoney has started fo raisé; unnecessarily, subjects and issues

ifit, aid, now, (o the

which ave irrelevani and whicludid not form part of his original proceedings:

ot Madrics Sterie whg Tas: failed o com 31 Wwith previotus coutt orders and wha‘ i 1e-
Vs ply ju

; titigating 1he issue -of acquired rights membership under Bill' €-31. Maurice Stoney’s

response to-same inithe Noveinbes 14, 2016 Sawridge Submissions.

o 67. Maurice Stoney and his.counsel took liberties ih missiating or misinterpreting facts and

et e

case law, asserfing rights which have been: fudicially determined: not to exist, and raiSing

ange fo the Stotiey Application or the Sawridge Application which

forved-the subjectmatter of Sawridse:

Bringing Proceedings fof Improper Purpose:

68.  As was the case with the impugned: party’s intentions in Chutskoff, Maurdce Stoney’s
intentions in continually attempting relitigate the same+issue are clearly improper in that,
in. eauh instance, he infiaes the proceedings to atfack the results of other Jegal aclions
TETAIISHEDOCN, 3]
; A021
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and judicial decsions where he has beeh unsuccessful 6r where he has got sought

timely appeal.

Y

69, This is 2 case where: Maurice Stoney, like the vexatious liigant in Grabowsld, is quite

simply upable to fake “no™ for ai answer Wwhen it comes: to the issue in question the

varjous proceedings he has commenced in courts and other forumis, being whether hiet s

ancacqiifed rights member of Savwridgeé under Bilk €-31.

Failing to Honour Court-Qrdered Obligations and Inappropriate Behaviour:

70.  As noted by Justice Browne in 644036 Alberta Lid v Morbuvk Fir Tiics *A persort

fspresumed to intend the mangal consequences-of thelr acts; so repeated misconduct is-a

presimptive indication that a lifigant does wot intend to follow court rules and

protedure.”

644036 AMlberta Lid vy Morbank Financlal lne, 2014 ABQB 681 at para 56 [TABG]

M.  Maurice Stoney has failed 1o pay the outstanding costs awards-owed to Sawridge in the

2012 Action and in relation 10 his failed leave application in the Court of Appeal in the

. He has also repeatedly failed (o respect the settled decisions of courts of

competerit futisdiction by attempting fo re-litizate issues in Cowt or otber forums instead

of having follawed the appropriate appeal procedure fo attack those prios decisions:.

72.  Furthermote, Maurice Stoney misconducted liimself during Questioning on

previous Cotirt orders, Sawridge submits that thete i§ a presumptive indigaiion that e

(178121430003 3}
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does not interd 1o follow cowt rules and procedure (ot the rules and pi{@éédi-liﬁés for

—~ litigation generally).

Inifiating *busy hody™ Lawsuits.{o the Enforce the Alleged Rights of Third Parties

74,  Finally, 40 his most recent atiempt to re-litigate the acquired rights membership issue in

the Stoiiey Application, Maurice Stonsy purpents to have biought the action-on behalf of

his siblings, and thercby afteripted'ts enfsies thie alleged rights of fhose third patties 1o

{ niembership in Sawridge under Bill C-31. No affidavit evidence was filed by any of his

siblirgs to-support an application on their behalf: Nevertheless, Sawridge was compelled

expended further resotrces Teviewhig available records

relating to the sib

supporting affidavit.

While one-indieia is sufficient o find lifigation vexatious, the presence of several indicia

wd
h

is aggravating and supports Sawridge’s position that the Stoney Application s

yexations and thar Manrieg Stoney’s persistent pattern of vesatious provegdings warrants

him being declared: & ves it botli at coiiion law and pingvant to the

conipation provisions contained in seetiong 23 and 23.1 6f the Judicdline AdL.

B:  TheInferim CourtRiling Resfriction Order should be made Permanent:

76.  ‘Sawridge submits that for the foregoing reasons, this Honourable Court’s July 12, 2017

Interint Cowrt Filing Restricfion Order should be made permanent,

s thie case with the vexatisu, 6. Alberta Lid v Morbaik Finareial

&6 Stongy s a peison who 15 @y appropriate: targer for 4 broad, global ceuit

restriction: He has demonstrated; in particular through the: proceedings commenced in-the

fon, that he i “willing and able tor sihuate himself inte other people’s

. He purpioits to represent olhiers (g siblingg), and advances inappropriate;
fitfle-and vexatibus argunients:

G036 Atherte Ll Movbink Finercialdne, 2019 ABQB68T atparas 96-97 | TAB6]

PEIS 230003
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Fuithetniore, It has been noted the impact of the typical vexatious litigant grder (with the

bmad apj 511?(’:_?@11@13- and provisions contained within the loterini Otder) is not unduly Harsh

not r@pi’esma "undue haxdslnp aﬂy mere. than othex mutme hnaamm stepsﬂm
Tequite docuinetitation.

Hokat para 33 [TAB 2]

However; should this Honowrable Court determine that the stope of the existing ordet is
too broad; or that there fs insufficient evidence to-support an erder that restricts litigation

agabnst aﬁy and all persons, then Saw frxdge subinits that the ‘order should, in the least,

against the Sawridge Trusts and Trustess;

For:sake of elarity, Sawridge submits {hat the order restricting Maurice Steney’s acéess to
Alberta Caurts should apply;, im the least, to Tifigation sleps and lfigation against the

following:

()  Sawridge Fist Nation

(b) ) 1, o Tutire menibérs of Chief and Counell of tie

\eJ
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€e)  the Trusteasof the 1985 and 1986 Savwwidge Trusts,

Furthermore, laving regard to Mautice Stoney’s historieal faihue to pay any costs aw
inade against himi by fhie Courts, Sawridge submaits that fhi¥ is ax appropriate case in

which 1o add a.condiiton to the ©rder requiring that all outstanding cosis be paid i full

before leave of the court is souzht for any further litigation and: that evidence of such

payiient be filed with the court where piocesdingsare conteniplated:
RELIEF REQUESTED

For the ahove ieasons, Sawridge prays that this Honoiiable Court declare that Matrice

outstanding costs be paid in full before leave of the court is suuglt For dny further
Iitfeation and that evidence of such payrient be filéd willi the cotit wheie proecediigs

are contemplated.

ALL OF WHICH IS RESPECTFULLY SUBMFTTED this 26" day of July, 2017.

TSI I3DOTN: 3}
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CLERK'S STAMP

COURT FILE NUMBER 1103 14112

COURT COURT OF QUEEN'S BENCH OF ALBERTA

JUDICIAL CENTRE EDMONTON

IN THEMATTER OF THE TRUSTEE ACT, RSA
2000,c T-8 AS. AMENDED

IN THE MATTER OF THE SAWRIDGE BAND INTER VIVOS
SETTLEMENT CREATED BY CHIEF WALTER PATRICK
TWINN, ("THE 1985 SAWRIDGE TRUST") OF THE
SAWRIDGE INDIAN BAND, NO 18 now. kriown as
SAWRIDGE FIRST NATION ON'APRIL 16, 1986

APPLICANTS ROLAND TWINN, CATHERINE TWINN, WALTER F“EL[X
3 TWIN, BERTHA L'HIRONDELLE and CLARA MIDBO, &§
Trustees for the 1985 Sawridge Trust {the "Trustess”)

DOCUMENT WRITTEN SUBMISSIONS OF THE
TRUSTEES ON MAURICE STONEY'S
POTENTIAL VEXATIOUS LITIGANT
STATUS

ADDRESS FOR ‘SERVICE.AND DENTONS CANADA LLP
CONTACT INFORMATION OF #2900, 10180 — 101 Streét
PARTY FILING THIS Edmonton, AB T5J 3V5
DOCUMENT ATTENTION: Doris Bonora
Telephone:  780-423-7100
Fa¥: 780-:423-7276

File Number: 557860-1-DCEB

28753656_1|NATDOCS
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Hutchigon Law

#190 Broadway Business Square
130 Broadway Boulevard
Sherwood Park AB T8H 2A3

Attertion: Janet L, Hutchison
Counsel for the Office of the Office of the Public
Guardian and Trusles

Parlee McLaws LLP

1700 Enbridge Centre

10175 101 Strest NW

Edmonton, Alberta T6J 0H3
Attention: Edward H. Malstad, Q.C.

Counsel for Sawridge First Nation

2B753668_1[NATDOCS

Mclennan Ross-LLP

600 McLennan Ross Building
12220 Stony Plain Road
Edmionton AB TEN 3Y4

Attention; Karen A. Platten, Q.C. Courisel

Counsel for Catherine Twinn as a Trustee of the
1885. Sawridge Trust

DLA Piper LLP

1201, 10080 Jaspér Avenue NW
Edmorntom, AB T5J 475
Attention: Priscilla Kennedy
Telephone ;. 780-426-5330
Fax: 780-428-1066

Counsel for the Stoney Applicants
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Submissions

1. The 'Trustees of ihe ‘f 985 Sawﬁdge Trust' wi's‘h to respcnd to the request ofthe Cour’t in tha

.Maunce Stonay l,s a ve,xattcus lmgant

2. The Trustees have reviewsd the brief filed by the Sawridge First Nationand confirm that they
agree with the contents. In the interests.of saving costs to the 1985 Sawridgs Trust and in the
interest of avoiding duplicative arguments, the Trustees wish to adopt the argumients of the
Sawridge First Nation as filed in this action.

3. The Trusiees wish fo add for ease of reference for the Couri the transcript of the guestioning of
Maurice Stoney o his affidavit dated September 23,2017 and filed October 21, 2017,

4, The Trustees wish the Court to pay particular attention {o the highlighted portiohs on the
following. pages which we submit shows conduct of Mr. Stoney that is particularly egregious:

m,ember

b. Page 32 line 13-27; page 60 line 19-27; page 61 line 1-8; page 61 line 24-27 -Mr. Stoney
simply refuses to answer the question on whether he read the decision of Justice Barmes
or read the trust document

c. Page41 ling 16-27 page 42 line 1-27; page 43.line 9-17; page 45 line 7-13; page 54 line
7-12; page:63 line 13-27; pags 64 line 17 = in which: Mr. Stoney will not answer a
question abaut his application for membétship

5, Forthe reasons set out in the brief filed by Sawtidge First Nation and:fof the. reasons set out
above, the Trustees make the safme prayer for relief ag. s&t out In the Sawridge First Nation Brief.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 27th day of July, 2017.

Dentons.Canada LLP

ifie Sawridge Trustees

28753666, 1)NATDOCS
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Clerk's Stamp

% COURTFILENO. 1103 14112
) ~ COURT COURT OF QUEEN'S BENCH OF ALBERTA
o JUDICIAL CENTRE: EDMONTON
IN THE MATTER OF THE TRUSTEE ACT, RSA 2000, c. T-8, as am.
IN THE MATTER OF THE SAWRIDGE BAND INTER VIVOS
SETTLEMENT CREATED BY CHIEF WALTER PATRICK TWINN, OF
THE SAWRIDGE [NDIAN BAND NO. 19 ON APRIL 15, 1985 (the “1985
Sawridge Trust”)
APPLICANTS: ROLAND TWINN, CATHERINE TWINN, WALTER FELIX TWIN, BERTHA
L'HIRONDELLE AND CLARA MIDBO, AS TRUSTEES FOR THE 1985
SAWRIDGE TRUST
RESPONDENT: MAURICE STONEY
INTERVENER: SAWRIDGE FIRST NATION
DOCUMENT: WRITTEN RESPONSE ARGUMENT OF MAURICE STONEY ON VEXATIOUS
LITIGANT ORDER
ADDRESS FOR SERVICE AND DLA Piper (Canada) LPP
CONTACT INFORMATION OF 1201 Scotia 2 Tower

CAN: 25161628.1

PARTY FILING THIS DOCUMENT: 10080 Jasper Avenue NW

Edmonton, AB, T5J 4E5

Aftn: Priscilla Kennedy

Tel: 780.429.6830

Fax: 780.702.4383

Email; priscilla.kennedy@dlapiper.com
File: 84021-00001
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1 g L QUESTION SET BY THE COURT

% 1. Case Management Decision (Sawridge #6) orders in paragraph 63 that Maurice
Stoney make written submissions prior to the close of the Law Courts on August

4, 2017 on the following two matters:

1. his access to Alberta courts should be restricted, and
2. if so, what the scope of that restriction should be.

2. This Order further stipulates:

| declare that Maurice Stoney is prohibited from filing any material on any Alberta
court file, or to instifute or further any court proceedings, without the permission
of the Chief Justice, Associate Chief Justice, or Chief Judge of the court in which
the proceedings is conducted, or his or her designate. ...

3. An 'excepﬁon to the Interim Court Filing Restriction Order was granted by
Associate Chief Justice Rooke on July 19, 2017 filed on July 20, 2017 which

permits completion of the direction of Master Schulz in Alberta QB Action 1603

% 03761 Gabriel Nusshaum v. Maurice Felix Stoney and Eliza Marie Stoney. The
o Associate Chief Justice did not require any notice to any other person nor any
g conditions or security for costs.

% : Consent Order of Associate Chief Justice Rooke July 19, 2017. [Tab 1]

4, This Consent Order was agreed to by Counsel for the Trustees and by Counsel

for the Sawridge First Nation who both signed the Consent Order.
L . FACTS

5. The 1985 Sawridge Trustees have adopted’ the arguments of the Sawridge First
Nation. Paragraph 2 of the submissions of the 1985 Sawridge Trustees states:

The trustees have reviewed the brief filed by the Sawridge First Nation and
confirm that they agree with the contents. In the interests of saving costs to the

g 1985 Sawridge Trustee and in the interest of avoiding duplicative arguments, the
B Trustees wish to adopt the arguments of the Sawridge First Nation as filed in this
action.

CAN: 25161628.1
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Misstated Facts of Sawridge First Nation

The Federal Court of Appeal struck the Statement of Claim issued in Federal
Court in 1995 on the ground that there was “no reasonable cause of action” and
that the matter was properly a judicial review under section 18(3) of the Federal
Court Act. On such a proceeding where the argument is that there is no
reasonable éause of action, no evidence is admissible: Canada (A.G.) v. [nuit
Tapirisit of Canada, [1980] SCJ No. 99 quoted at paragraph 24 in Powder v.
H.M.T.Q. [Tab 3]. Accordingly, the striking of the Statement of Claim does not
rely on any Affidavit evidence of Sawridge First Nation nor make any finding on it.
It is improper to rely upon that evidence in this matter.

Huzar v. Canada, 2000 CanLll 15589 (FCA). [Tab 2]
Powderv. H.M.T.Q. August 18, 2016. [Tab 3]

The judicial review in 2013 did not include a “thorough analysis” of Maurice
Stoney's arguments regarding his entittement to membership since it was
determined that no constitutional arguments could be made, see paragraph 22
as a result of not completing the Constitutional Question Notice required by
section 57 of the Federal Couris Act, which provides in subsection 1 that it
applies whenever ‘the constitutional validity, applicability or operability of an Act
of Parliament or of the legislature of a province, or of regulations made under
such an Act, is in guestion before the ...Federal Court” must be served on each
Attorney General in Canada. '

Stoney v. Sawridge First Nation; Huzar and Kolosky v. Sawridge Frist Nation,
2013 FC 509, para. 22. [Tab 4]

Paragraphs 10 to 14 are in reference to the claims by Aline Huzar and June
Kolosky to Sawridge First Nation membership as stated by Mr. Justice Bames at
paragraphs 10 to 14 and concluded by his statement “the legislation is clear inits
intent and does not support a claim by Ms. Huzar and Ms. Kolosky to automatic
band membership”. Only paragraph 15 refers to Maurice Stoney.

Stoney, supra, paras. 10-14, 15. [Tab 4]

CAN: 25161628.1
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As noted at paragraph 4, Mr. Justice Barnes did state that the Sawridgé First
Nation membership rules only applied from the point when the Minister of indian
and Northern Affairs gave notice under section 10(7) of the Indian Act, which
occurred in September, 1985. This is contrary to the assertions throughout the
facts stated by Sawridge First Nation. The date of issue in this matter of the
beneficiaries of the 1985 Sawridge Trust is the date of the Trust which is dated
April 15, 1985.

Stoney, supra., para. 4. [Tab 4]

Other Facts

10.

11.

12.

- Following the cross-examination of Maurice Stoney on September 23, 2018,

counsel for the Trustees did not make any applications to require further
examination nor request any further cross-examination.

At no time did the Sawridge First Nation apply for clarification of whether or not

. they were a party entitled to attend cross-examination prior to the examination

although they were well aware of the timing of the examination and the refusal of
their participation much earlier in September, 2616 and had time to apply for
such an Order. '

Maurice Stoney has not attempted to re-litigate the membership issue but rather
to set out the legal arguments to address the direct issue of the definition of a
beneficiary under the 1985 Sawridge Trust made on April 15, 1985 at a time
when the Sawridge First Nation was not legally able to limit its membership as
noted by Mr. Justice Barnes in his decision at paragraph 4. The Supreme Court
of Canada has held that citizenship is always an issue to be reviewed on
constitutional rights see: Benner v. Canada, [1897] 1 SCR 358 (headnote only).
Limitation periods, long periods where legislation have been treated as being
constitutional, and prior decisions, even of the Supreme Court of Canada do not
limit the ability to bring forward a question before the Couris: Re Manitoba
Language Rights, [1985] 1 SCR 721. In this context, there have been a number

of recent decisions on these constitutional issues that have and are in the

CAN: 25161628.1
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process of completely altering the law related to these issues of the
membership/citizenship of Indians, in order to have them comply with the
Constitution.

Bennerv. Canada, [1997] 1 SCR 358 (headnote only). [Tab 5]
Re Manitoba Language Rights, [1985] 1 SCR 721 (headnote only). [Tab 6]
Meclvor v. Canada, 2009 BCCA 153. [Tab 7]

Descheneaux v. Canada (A.G.), 2015 QCCS 3555 [this is currently before the
Quebec Court of Appeal as a result of Canada failing to comply with the 18
% months’ time period to resolve the issues of membership and status under the
= Indian Act, set to be heard on August 9, 2017]. [Tab 8]

The Government of Canada’s Response to the Descheneaux Decision. [Tab 9]

Daniels v. Canada (Indian Affairs and Northern Development), [2016] 1 SCR 99.
[Tab 10]

13.  The Federal Court of Appeal determined on April 21, 2009, that the Sawridge
Band's action seeking an order declaring that certain amendments to the Indian

Act regarding membership, were unconstitutional. Sawridge Band had brought

action against all of the amendments which “compelled the appellants [Sawridge

Band], against their wishes, to add certain individuals to the list of band
%’*é% members. The appellants had argued that the legislation is an invalid attempt to
deprive them of their right to determine the membership of their own bands.” The
first trial had commenced in 1993 and the history of the trial and re-trial is set out

at paragraph 4. [tis to be noted that the length of time this matter was before the
- Federal Court is indicative of the unsettled nature of the issues raised. The issue
of membership/citizenship remains an unseitled matter as shown by the
decisions of various courts including the Supreme Court of Canada, cited in
paragraph 12 above.

Sawridge Band v. H.M.T.Q. 2009 FCA 123. [Tab 11]

And see Twinn v. Sawridge Band, 2017 ABQB 366. [Tab 12]; Poitras v. Twinn,
2013 FC 910. [Tab 13]

14, It is acknowledged that this court has dismissed these arguments and they are
not referred to here, other than as the facts to set the context for the matters to

CAN: 25161628.1
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be dealt as directed on the issue of whether or not the application of Maurice
Stoney was vexatious litigation.

. RESTRICTED ACCESS TO ALBERTA COURTS

SR

(AY  The Judicature Act, section 23{2)

15.  Section 23(2) requires that the following matters be considered as a list of
vexatious litigation:
(2) For the purposes of this Part, instituting vexatious proceedings or

conducting a proceeding in a vexatious manner includes, without limitation, any
one or more of the following:

(a)  persistently bringing proceedings to determine an issue that has already
been determined by a court of competent jurisdiction;

(b)  persistently bringing proceedings that cannot succeed or that have no
reasonable expectation of providing relief;

(c)  persistently bringing proceedings for improper purposes;

(d)  persistently using previously raised grounds and issues in subsequent
proceedings inappropriately;

(e) persistently failing to pay the costs of unsuccessful proceedings on the
part of the person who commenced those proceedings;

) persistently faking unsuccessful appeals from judicial decisions;
(@) persistently engaging in inappropriate courtroom behavior.

4= 16.  As shown by the litigation in the Sawridge Band cases above, the on-going case
in Descheneaux and decision of the Supreme Court of Canada in Daniels, and

by the review of the Federal Court of Appeal decision in Huzar and the judicial
review in Stoney, it is submitted that this is not a proceeding where the issue has

already been determined by a court of competent jurisdiction. Nor is this a
% matter where proceedings have been brought that cannot succeed or have no

reasonable expectation of providing relief.

17. It is submitted that litigation seeking to determine whether or not you qualify as a
g beneficiary under a trust established on April 15, 1985 in a matter where the
g issue of membership/citizenship has not been settled by the courts, and this

CAN: 25161628.1
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application was not brought for an improper purpose. Nor have the matters
raised in (d), (f) and (g) occurred.

Costs to the Sawridge First Nation have not been paid however the intention is to
pay them as soon as it is possible for Maurice Stoney. Costs to the 1985
Sawridge Trust have been paid.

[nherent Jurisdiction

19.

20.

The elements of vexatious litigation are set out in Chuiskoff v. Bonora, at

paragraph 92 quoted at pages 13-16 of the Written Submissions of the Sawridge
First Nation.

It is submitted that this application by Maurice Stoney was not a collateral attack.
The issue before the Court here is the definition of beneficiary in the 1985
Sawridge Trust when beneficiary is to be determined as of April 15, 1985. As Mr.
Justice Barnes stated at paragraph 4 of the judicial review of the Sawridge First
Nation membership application, that the Sawridge First Nation membership
application does not apply to anything before the date that the Minister agreed to
the Sawridge First Nation membership by-law in September, 1985, leaving a

~ period from April 17, 1985 until September, 1985 which is not covered by the

Sawridge First Nation membership process. The issue that was argued in the
written submission during the fall of 20186, was the status of Maurice Stoney
under the Sawridge Band on or about April, 1985 which was not res judicata from
the previous matters in Federal Court. The issue of the status in the period from
April 15, 1985 to September, 1985 was a completely new issue. Mr. Justice
Barnes determined that the decision of the Appeal Committee of the Sawridge
First Nation was reasonable on the question of membership in the Sawridge First
Nation, based on the application made by Maurice Stoney to the Sawridge First
Nation.

Stoney, supra. [Tab 4]
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% 21. It is acknowledged that the costs owed from the Federal Court proceeding are
owed by Maurice Stoney and because the judicial review was heard with the
% judicial review by Aline Huzar and June Kolosky, owed by all three of them and

have not been paid along with the cosis of the application before the Court of
Appeal in Feb. 2018, although the costs of the 1985 Sawridge Trustees have
been paid by Maurice Stoney in November, 2016. Maurice Stoney is 77 years of
age and Aline Huzar and June Kolosky are all senior citizens of limited means.

22. There has been no ‘escalating’ of proceedings in this matter. The law related to
status of Indians in Canada has changed over the years and Canada is stil

involved in proceedings to determine and satisfy these membership and status
issues currently outstanding as a result of the Descheneaux v. Canada (A.G.)
% decision [Tabs 8 and 9] and the decision in the Daniels case [Tab 10]. These
matters all include the issue of who, in law, is a member of a band and that will
affect the issue of the Sawridge Band during the time period from April 17, 1985
until September, 1985.

23. No disrespect for the court process or intention to bring proceedings for an
§ improper purpose, was intended to be raised by these arguments respecting this

time period and the definition of beneficiary in this trust.

24.  Contrary to the argument of Sawridge First Nation these matters have not been
determined in the past Federal Court proceedings. Issues of citizenship and the
constitutionality of these provisions remains a legal question today as shown by

the on-going litigation throughout Canada. Plainly this Court has determined that

= these arguments are dismissed in this matter and that is acknowledged.

Gldmasingsd

% 25.  Throughout all of these proceedings and proceedings in the Federal Court,

Eiioiion

Maurice Stoney has honoured his Court obligations. The failure to pay the costs
of Sawridge First Nation is the intervening result of foreclosure proceedings
against Maurice Stoney and his wife in Q.B. Action No. 1603 03761 (originally
. % started in Peace River in 2011 and transferred to Edmonton in 20186) in which the
Associate Chief Justice Rooke has issued a Consent Order on July 19, 2017

CAN: 25161628.1
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directing that this Action is an exception to the Interim Order granted on July 12,
2017. This Order of the Associate Chief Justice has been consented to by the
1985 Sawridge Trustees and by the Sawridge First Nation [see Tab 1].

Affidavit evidence has been filed and provided to the Court on July 28, 2017, by
Bill Stoney, brother to Maurice, by Gail Stoney, sister to Maurice and by Shelley '
Stoney, daughter of Bill Stoney, respecting the approval of the other brothers and
sisters, to show that they commenced this application and directed that Maurice
Stoney proceed on their behalf. The Federal Court Rules, provide for
Representative proceedings where the representative asserts common issues of
law and fact, the representative is authorized to act on behalf of the represented
persons, the representative can fairly and édequateiy represent the interests of
the represented persons and the use of a representative proceeding is the just,
most efficient and least costly manner of proceeding. This method of proceeding
is frequently used for aboriginals and particularly for families who are aboriginal.
It is submitted that this was the most efficient and least costly manner of
proceeding in the circumstances where the claim of all of the living children
possess the same precise issues respecting their citizenship.

Federal Court Rules, Rule 114. [Tab 14]

No collateral attack was intended nor was this brought as a “busy body”
proceeding in presenting the arguments of Maurice Stoney and his brothers and

sisters respecting the fact that they were born as members (citizens) of the

Sawridge Band, they were removed by the provisions of the Indian Act during the
1940's and effective April 17, 1985 their removal from the Indian Act, was
repealed. '

It is also submitted that this application was not a hopeless proceeding without
any reasonable expectation to provide relief. This is an area of the law that is
changing rapidly as shown by Mclvor [Tab 7], Descheneaux [Tab 8], The
Government of Canada’s Response to the Descheneaux Decision [Tab 9] and
Daniels [Tab 10]. No conclusion was made in the 1995 Federal Court

CAN: 25161628.1
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proceedings which were struck as showing no reasonable cause of action and

g the judicial review was concerned with the issue of the Sawridge First Nation
L, = Appeal Committee decision based on membership rules post September, 1985.
%J IV. SCOPE OF THE RESTRICTION

o i

29. In Hok v. Alberta, para. 36 [Tab 2 of the Sawridge First Nation Authorities], three

- questions are set out to be answered on the question of how to structure the

Wk

g’% court order restricting access to the court for the litigant. These questions are:

1. Can the court determine the identity or type of persons who are likely to be
the target of future abusive litigation?

2. What litigation subject or subjects are likely involved in that abuse of court
processes?

3. In what forums will that abuse occur?

30. The Sawridge First Nation submits at paragraph 57 of their Written Submissions,

that the claims of Maurice Stoney to membership in the Sawridge First Nation
show the indicia of vexatious litigation. In paragraph 80, their submission is that

Maurice Stoney’s access to the Alberta Courts should be restricted for any
litigation against:

(a)  Sawridge First Nation

: (b) any past, present, or future members of the Chief and Council of the
Sawridge First Nation;

| (c) the 1985 Sawridge Trust;

(d) the 1986 Sawridge Trust; and

% (e) the Trustees of the 1985 and 1986 Sawridge Trusts.

31. It is submitted that the Interim Court Filing Restriction Order should not be made

permanent on the grounds that the necessary conditions for such an Order are

not met as set out in argument above.

32.  In the alternative, it is submitted that such an Order should only restrict actions
by Maurice Stoney against the Sawridge First Nation and the 1985 Sawridge
Trust.

CAN; 25161628.1
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In paragraph 82 of the Sawridge First Nation Written Argument it appears that
the Sawridge First Nation is also asking that all access to the Courts be restricted
for Maurice Stoney although they have submitted in the previous paragraph that
the restriction should only be with respect to the bodies set out in paragraph 30
above. lt is submitted that there is no basis for restriction of Mr. Stoney’s rights
to access the Alberta Courts for matters unrelated to the Sawridge First Nation
and the 1985 Sawridge Trust.

ORDER SQUGHT

It is respectfully submitted that Maurice Stoney should not be declared to be a
vexatious litigant and that the Interim Order should not be made permanent.

In the alternative, it is submitted that, if Maurice Stoney is declared to be a
vexatious litigant, it should be narrowed to restrict actions against the Sawridge
First Nation and the 1985 Sawridge Trust.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 3" day of August, 2017.

DLA PIPER (CANADA) LLP.

“

; 7
4x v
- /
¢

Priscilla Kennedy
Associate Counsel
Counsel for Maurice Stoney

Per:

CAN: 25161628.1
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FACTS

L In Avgust, 2016, Maurice Stoney applied to be added as an intervenor to the Advice and
Direction proceedings brouglht by the 1985 Sawridge Trust. This Court as case management judge (CMJ)
directed his motion be heard in writing. The Sawridge First Nation sought and was granted intervenor

status to oppose Mr. Stoney’s application.

2, Both the Trust and the First Nation asked that Mr. Stoney’s application be struck or dismissed
and that he be ordered to pay solicitor and own client indemnity costs for his conduct in bringing the
application,! The Sawridge First Nation specified the costs sought were of the Stoney application and of
its application to intervene.” Neither Respondent sought costs personally against Mr. Stoney’s counsel,

Ms, Kennedy. Neither applied to have Mr. Stoney declared a vexatious litigant.

3 The CMJ dismissed Mr. Stoney’s application with Reasons issued July 12, 2017 (Sawridge #6).
With respect to costs the CMJ stated:

[67] I have indicated Maurice Stoney’s application had no merit and was instead abusive in a
manner that exhibits the hallmark characteristies of vexatious litigation. The Sawridge Band and
Trustees seck solicitor and own client indemmity costs against Maurice Stoney. Those are amply
warranted.

4, The CMTJ further stated his intention “to exercise this Court’s inherent jurisdiction to control

litigation abuse”. He directed a hearing in writing to determine whether Mr. Stoney should be declared a

vexatious litigant status, and introduce additional evidence that is relevant fo this question.”

5. Finally, the CMIJ concluded a costs award against Ms, Kennedy was potentially warranted and
directed she appear before the Court at a stated time “to make submissions on why she should not be
personally responsible for some or all of the costs awarded against her client, Maurice Stoney.** The
Court noted “the limited basis on which other litigants may participate in a hearing that evaluates a

potential costs award against a lawyer” and allowed the Respondents fo participate on such a basis.?

6. The show cause hearing concerning Ms. Kennedy was conducted on July 28, 2017. Counsel for
both the First Nation and the Trust appeared and made submissions, Insofar as present counsel can
ascertain, costs of the show cause hearing were not raised by any party. The CMJ issued his decision

with Reasons on August 31, 2017 (Sawridge #7) and held:

! Sawridge First Nation’s briefs filed Sept 28, 2016, paras 74 to 79 and 81(d), and Oct 31, 2016, paras 42 and 43
[Tab 1]; 1985 Sawridge Trustees’ brief filed Oct 31, 2016, paras 41, 42 and 44 [Tab 2]

% Sawridge First Nation’s brief filed Nov 14, 2016, para 56 [Tab 1]

3 Smwridge #6, paras 58 and 64 :

* Ibid, paras 77 and 79

3 Ibid, para 81

E3613304.D0CX;1
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[153] ... I therefore conclude that Kennedy and Stoney are liable for the full costs of Sawridge
#6, on a joint and several basis,

[154] 1 order that Kennedy is personally liable for the solicitor and own client indemnity costs
that T ordered in Sawridge #6 at paras 67-68, along with her client.

Those Reasons made no mention of the costs of the show cause hearing.

7. Written submissions for the vexatious litigant hearing were concluded on Angust 4, 2017. Again,
insofar as present counsel can determine, costs of the vexatious litigant hearing were not raised by any
party. The CMJ issued his decision with Reasons on September 12, 2017 and issued a limited Court

Access Control Order. The Reasons made no mention of costs of the vexatious litigant hearing.

8. The Respondents have submitted draft Bills of Costs in the combined sum of approximately
$209,000.00.° About $67,000 of this sum relates to costs of the proceedings in Sawridge #7 and #8.7 The
CM]J directed issues relating to the proposed Bills of Costs be addressed by an assessment officer. The
parties have requested that before such an assessment occurs, the CMJ rule on the scope of the award of

costs made in Sawridge #6.
SUBMISSIONS

9. Ms. Kennedy understands that the Sawridge Trustees and the Sawridge First Nation take the
position that the award of solicitor and client indemnity costs made in Sawridge #6 also applies
prospectively to costs subsequently incurred by them in relation to the hearings resulting in Sawridge #7

and Sawridge #8. On behalf of Ms. Kennedy we submit this is incorrect for the following reasons:

o There is nothing in the language of Sawridge #6 to suggest the costs award was intended to
have such a prospective effect, or was meant to apply to future hearings yet to be decided, It
would be extraordinary that an exceptional award of indemnity costs would apply to firture
proceedings without express language to that effect® There is also nothing in the substantial
Reasons given in Sawridge #7 and #8 to suggest either Mr, Stoney or Ms. Kennedy would be
liable for costs of those hearings on an indemnity basis.

e On the contrary, the Reasons in Sawridge #6 indicate the award of exceptional costs applies
to the application giving rise to that decision. The basis for the award is the circumstances
and conduct of Mr. Stoney in bringing forward that application. The CMJ’s decision to hold
a show cause hearing with respect to Ms. Kennedy’s liability for those costs is based upon her
conduct and participation in that application. The show cause hearing was directed to the
question of her liability for the costs already awarded against her client in that application.
This is confirmed by the Reasons in Sawridge #7 which state clearly that Ms. Kennedy and
Mr, Stoney are jointly and severally liable for “the full costs of Sawridge #6”.

¢ This total includes fees claimed by both Respondents, but disbursements and taxes of the Sawridge Trustees only.
7 This figure would be increased by any disbursements and taxes claimed by the Sawridge First Nation,

8 The Alberta Court of Appeal recently referred to an award of full indemnity costs as “virtually unheard of except
where provided by contract”; Twinn v. Twinn, 2017 ABCA 419 at para. 25 [Tab 3]

E3613304.D0CX;1
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¢ Moreover, absent a specific direction by the Court the application of the award in Sawridge
#6to future undecided hearings is contrary to Rule 10.30 which states 2

Unless the Court otherwise orders or these rules otherwise provide, a costs award may be
made () in respect of an application or proceeding of which a party had notice, after the
application has been decided. (emphasis added)

e Under Rule 10.31, with limited exceptions costs awards are for costs incurred, not future
costs. The exceptions specified in the Rule at 10.31(2)(b) are the subsequent costs of
assessing costs before the Court or an assessment officer which are not relevant here. While
the Court under Rule 10.31(1)(b) may award “an indemnity to a party for that party’s
lawyer’s charges” it is respectfully submitted it would take explicit language to extend such
an award to costs not yet incurred relating to proceedings yet to be heard."

o The subsequent hearings giving rise to the decisions in Sawridge #7 and #§ were taken on the
CMJ’s own motion as a result of the conduct which gave rise to the decision to award
indemnity costs against Mr. Stoney in Swwridge #6. Those hearings do not concern relief
sought by the Respondents. In directing Ms. Kennedy and Mr. Stoney appear before him for
these further proceedings the CMJ made no suggestion or warning that that they were facing
full indemnity costs for those hearings too, as required where such an award may be made."!

e The position of the Respondents that the costs award in Sawridge #6 automatically extends to
the subsequent proceedings in Sawridge #7 and #8 has the appearance of suggesting that the
outcome of those hearings was predetermined. With respect, who (if anyone) was liable for
the costs of those proceedings and on what scale could only be determined after those
hearings had been conducted. No such determination has been made or requested.

e Moreover since Mr. Stoney and Ms. Kennedy are jointly liable for the costs awarded in
Sawridge %6, the effect of automatically extending those costs to the subsequent hearings
would have the effect of making Mr. Stoney responsible for the costs of the show cause
hearing against Ms. Kennedy over which he had no control and in which he did not
participate.

10. For all of the foregoing reasons it is respectfully submitted that the special award of costs made in
Sawridge #6 bears its natural and ordinary meaning and effect and applies only to the application giving
rise to that award and not to the subsequent proceedings and hearings directed by the Court. In the event
the Respondents believe they are entitled to costs of their submissions relating to Sawridge #7 and #8

they may presumably seek an assessment pursuant to Rules 10.30 and 10.41.

1. As Ms. Kennedy is unaware of the basis on which the Respondents assert the costs award has
prospective effect, they respectfully ask leave to file a brief reply (by January 16, 2018) to address any

issue raised by the Respondent not anticipated in these submissions.

® See extract from Alberta Rules of Court, Alta Reg 124/2010 [Tab 4]

10 See also Ma v, Coyne, 2013 ABQB 426 (aff’d 2016 ABCA 119) at paras 58-62 re costs “incurred” under Rule
10.41 [Tab 5]

™ See Twinn v, Twinn, ibid, at para.27 [Tab 3]
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ALL OF WHICH IS RESPECTFULLY SUBMITTED this 5" day of January, 2018

FIELDLLP
Counsel fo%c' 14 Kenned:

ol
i

Per: /f "/
P.5on Faul%s\QC

EXTRACTS and AUTHORITIES

1. Written Submissions of the Sawridge First Nation, filed September 28, 2016, October 31, 2016, and
November 14, 2016 (extracts)

Written Submissions of the 1985 Sawridge Trustees, filed October 31, 2016 (extract)

Twinnv. Twinn, 2017 ABCA 419 (extract)

Alberta Rules of Court, Alta Reg 124/2010, Rules 10.28 through 10.43

Mav. Coyne, 2013 ABQB 426 (exfract)
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ALL OF WHICH 1§ RESPECTFULLY SUBMITTED tliis 12% day of Jantaty, 2018.

FET646806-DOTR 43

PARLEEMcLAWS LLP e

R )

EDWARD H. MOESTAD, B —
Counsel for the Sawridge First Nation
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1, These submissions respond to tha "Written Subfnissions of Priscilla Kennedy Respecting the
Scope of the Costs Award in Sawridge#6" ("Kennedy Submissions”). The Trustees geneyally
accept the suimmary of facts in the Kennedy Submissions, except insofar as it1s a[leged that the
o Respﬂndents (including the Trustees) did not seek full indemnity costs or tndlcate any such
| intention. The Trustees further address this point in the submissions below.” The Trustees have
also reviewed the submissions of the Sawridge First Nation, and agree with ifs contents.

A. The Trustees do not afgue that the Sawridge #6 costs award prospectively determined costs.
Instead, they argue that'costs against the unsuccessful parties in Sawridge #7 and #8 should be
awarded o5 the same scale as n Sawridge #6.

, 2, Solicitorand own client costs were awarded in Sawridge #6 bécauss, according fo Case
L Management Justice Thomas,; the application "had no merit, and was mstead abusive in &
manner that exhibits the hallmark characteristics of véxatious litigation™*

3 That conduct continued, particularly in ‘Sawridge #8, In which Ms. Kennedy repéated arguments
fiade in Sewiidye 46, despite her lawyer having admiltted that those earlier arguments
“absolutely” figd the effect of being an atiuse of the colit's procgss, ? and despite the Court
finding those arguments abusive and veXatious in Sawridge #6.

- 4, The resulf of Sawridge #7 and #8 was fo find that Ms, Kenredy bore respansibility for the
vexatious litigation conduct of her client. Those findings are an exterision of the findings in
Sawritge #8, which held that the litigation conduct warrarted solicitor and own client costs, and
these héarings.and the resulfing firdings directly resulted from Sawridge #6.

5. The Trustees' argument is rot that Sawridge #6 ordered prospective costs in an advance
determination of Sawridde #7 and #8; rather, it is that the findings of conduct in #7.and #8 are
consistent with the same findings regarding conduct in Sawridge #6 that were held to warfant full
indemnity costs. it'is reasonable that counsel would interpret Sawridge #7 and #8, Which sprang

directly from Sawridge #6, such that the same scale of costs would be awarded td them for the
| sarme conduct.
B. Since Sawridge #7 aind #8 arose directly from Sawridge #6, in which full indemaity costs were
sought ahd awarded, Ms, Kennedy had sufficient notice that full indémnity costs against her
would be sought for those proceedings.

8. No separate application documents were filed in respect of Sawiidge #7 of #8. Both hearings
were sffectively continuations of issues raised in Sawridge #6. The Trustees expressly requested
solicitor and his own cllent costs against Ms. Kerinedy for Sawiidge #6: That Is the scale of costs
that was awarded in Sawridge #6. Ms. Kennedy therefore had stfficient notice that soliciter and
his own client costs were af jssle;

4
| |

7. Thie circumstances here are very different than those discussed by the Court of Appeal in Twinn v
Twinn? In thatdecisien, a0 dppeal of Sawridge #5, the Court of Appeal commented thatno
request for full indemnity. costs was made by any of the parties. Conversely, the Trustees soug ht
full indeminity costs in Sawridge #6

' iy particular, in paragraph 6.

? Sawridge #6 at para 67 {TAB 1]

¥ Sawridge #8 at paras 113-122 [TAB 2]

*\Written Submissions of the Trustees filed Ocfober 31, 2016 {TAB 3] -

%2017 ABCA 419 at para.27, attached to'the Kennedy Submissions at Tab 3 and cited in footnote 11.
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8. The Court.of Appeal alsa commented that the mention of the possibility of full indemnity costs In
Sawridge #4 was insufficient to constitute notice in Sawridge #5. However, it is important fo
recognize that there was no continuity between Salwridge #4 and #5. the applicants were different
{the ORPGT in the former, potential interveners in the latter); the issues were different; afid each
had its own notice of application. Here, the parties are the same; the issues were refated and
flowed from Sawridge #6; and the only pleading-type documents filed were those In Sawridge #6.
Sawridge #6 throughi #8 were effectively all the coritinuation of the same application, ‘

9. If Ms. Kennedy did not fiave sufficient nofice stch that she had the opportunity to make
submissions on fhe issue, she received notice when the Biils of Costs were presented and has
made submissions, and has further notice through these submissions. The: Trustees do nofobject
to hér feguest to have the opportunity to file brief reply submissions by January 16, 2018, if this
Court so permits.” The Trustees specifically request that this matter be determined summarily by
way of written brief as these applications-advanced by Mr. Stoney and Ms. Kennedy have cost the
1885 Trust enormous am%:&unts of money to respond to, With no corresponding benefit inianfy way.

C. The Trustees do not submit that Mr, Stoney should bear the costs of Sawridge #7.

10. Thé Trustees do not argue that Mr. Stoney is jointly and severally liable for the costs of Sawridge
#7, which found his lawyer fo have conducted herself improperly, Mr: Stoney presumably reliad
orv his lawyer to advise him and govern her own conduct, and thé Tristees agree that he cannot
reasonably be asked to bear the costs.of her conduet heaiing.

i1, Again, the Trustees submit that it is the scale of costs that extends from Sawridge #6 1o tha
subsequent proceedings, because the nature of the eenduct that supporied an award of costs on
that scale.remained the same. It is niot the exact same cost award itself. Indeed, different bills of
costs are being submitted for each hearing. Mr. Stoney was not a party to Sawridge #7. The
Trustees do not agree that applying the sarme scale-of costs in all three proceedings; due fo the
same underlying condugt, "has the efféct of making Mr. Stoney responsible for the costs of the
show cause hearing against Ms. Kennedy'";

12. Ms. Kennedy should be personally required to pay the costs of Sawridge #7 to the other parties.
There are few cases that have dealt with costs awards in the context of a hearing on the issue of
wheftier a lawyer should be personally fiable for the costs, as such hearings do not frequently
arise. However, there is precedent for ordering a lawyer to pay costs to other parties for the
hearing of an application to determine the lawyer's personal liabiity.”

D. The Trustees do submit that Mr. Stoney and Ms. Kennedy should be jointly and severally Jiable
for the casts of Sawridge #8.

13. Sawridge #8 coneluded that Mr. Stoney engaged in vexatious litigation conduct, Ms, Kennedy
was found ta have replicated the same conduct as in. Sawridge #6.7 It was held in Sawridge #7
that Ms. Kennedy would be jointly and severally liable with Mr. Stonsy for the conduct in
Sawridge #6. The Trustees submit that, by logical extension, they should be joirtly and:severally
liable for Sawritge #8.

® Reqliest made in Kenriedy Submisslons, para 11,

7 As argued in the last bullel point in para § of the Kennedy Submissions

® Lyneh v Chicker Cabs Ltd., 1999 ABQB 514, 1958 CarswellAlta 640 at paras 64, 68 [Tab 4]
® Supfa riote 3.

31424799 2INATOOCS

A057




[

Lisdisel

[

SRk

S

e v
Bliseniion

L

iR

-3

E. The factthat Sawridge #7 and #8 dit not arise as a result of an application by the Trustees does
not mean thit costs should not he awarded to the Trustees for those proceedings.

14,

15.

1B.

17.

The Kerinedy Submissions suggest that an award of costs to the Tiustees is not approprigte
because the Trustees did not inifiate Sawridge #7 or #8, and they “do not concern relief sought by
the Respondents”,™® However, this contention Is inconsistent with the general principles
inderlying costs awards.

The default Rule is that, if a party initiates a step in httgahon and Is unsuccessful in obtaining the
relief they seek, then costs are awarded against them. Mitis usually the case that the
Respondent o an application does not itself séék telief, other than to have the application
dismissed (with costs). The fact that Sawridge #7 of #8 "do fiot concern rglief sought by the
Respondents" is in no way determinative of whether an award of costs should be made against
an unsuicessful Applicant,

As descrfbed above, Sawridge #7 and #8 were extengions of Sawridge #5. While the Case
ManagementJUsbce requested that the parties return for afurtherhearmd -on those specific issues,

to periiit them the opportunity to make full submissions, they arose as a direct consequence of Mr,
Steney's Unsuccassful application in Sawridge #6. They did not arise in a vacuuni,

Given that they directly resulted from Mr. Stongy's application in Sawridge #6, it does not séem
just that it should now be suggested that there be no cost consequences to Mr. Stoney and/or
Ms. Kennedy for these hedrings, Mr. Stoney and Ms. Kennedy were unsutcessfilin respect of all
three hearings. The 1985 Trust, and by extension its béngficidries, have bere the brunt of the
tosts for these falled hearings.

F: I the altetnative, the Trustees submit that costs should be awardedto.them on a party and
party basis far Sawridge #7 and Sawridge #8.

18.

18;

20,

If this Honourable Court doss not accept thatcosts en & solicitor and ownclient basis are
appropriate, the Trustees submit that costs should be awarded to them on an elevated basis, or
in the further alternative.on the usual party &id party basis; for the reasons outlined above,

Kennedy/Stoney matters with na xurther expense fo the Trusts We ;nwte tha Court to set the
amount of costs to be paid siich that we need nothave any furtherapplications or attendance
with the Review Oificar.

Tothat end, the Trustees have gspended $109,706.21 in respect of the three applications. ZwWe
would accept a small reduction in the aimaunt experided fo have the efficiency of a conclusion in
this matter,

K Keninedy Sgbm‘_i_ssfons.‘.para 8, fith bullet,
_“ Alberta Rufes of Court, Alta Reg 124/2010, Rule 10.28(1).
2 Trustees’ Biil of Cosfs [Tab 5]
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ALL OF WHICH IS RESPEGTFULLY SUBMITTED tpi¢ 32th day of Janyary, 2018.
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1. In their joint letter to-the Court dated November 15, 2016 the Sawridge Trustees and First Nation
stated:
The Sawiidge First Nation and the Sawridge Trustees take the posmon that the solicitor
and client full indemnity costs award applies not oily to the tifrie period up to the
isshanice of Sewridge #6, but it algo applies in relation to the costs subsequently

incurred by these parties in relation to Sewridge #7 and Saivridge #8... (emphasis
added)

Ms. Kennedy’s November 16 letter to the Court disputed that the costs award had such prospective effect,

The Court directed the issue ratsed by the two letters be tesolved by siibmissions in wiiting.!

2. The January 5 submissions on belialf of Ms. Kennedy directly addressed that isstie and set outt the
reasons why the costs award in Sawridge #5 should not and did not have prospective efféct. In fesporse
the Sawridge parties abandoned their position that the costs award in Sawridge #6 applies to the
subsequent proceedings: They tiow ask the Cowt to grant an order awarding tliem costs of Satiridge #7
and #8 on & solicitor atid own client-Full indestinity basis, for which Ms. Kennedy is personally liable with
respect to Sawridge #7, and for which Ms. Kennedy and Mr. Stoney are jointly liable in the case of
Sawridge #8. They also seek summary determination of those costs, as Well as thie costs of Saridee #6
by the Couit.
3. The: ﬁ:arégoi-hg‘reﬁef was 1ot ér'aised in the. Sawritiue paﬁ'ies" November 15 letter to: the: Court and
e Rules ﬂmt fxmg_ht apply in f:l;e gvent: of a motion :scekmg costs. (See paragragh 10 of ?Ianualy 5
submissions.y '
SUBMISSIONS.
4, With réspect to this new application, Ms. Kennedy makes the following general submissions:

e The Sawridge parties’ privaty argument for such costs is that the proesédings in Sawridge #7

and #8 flowed fiom the application in Sawr, zdge #6 and therefore should attract ¢osts on the:

same scale. However Ms, Kenedy submits that this Court digw a clear line between the:
application i Sewiidge #6 which attracted the: enhanced costs award and the subsequent.

¥ We mc]ude the correspendence Ieadmg to this apphcat onat Tab 1, Tob teferencs:
e Emaxls sent to-the Court:by Ms, Bonora {on behaifof Trustees) and Mr. Faulds (on behalf 6f Vis. Ketipedy),
y, on Sept 20, 2017; Lettersent tothe Court by Mr; Molstad (ot behalf ofFIFst Nation) 0a:Sept 21,
2017 (w1 out attachments); Letter of the Court dated Seépt 27, 2017, instructing parties to appear before;
Assessmehit Officer to résolve Issues related to the costs award; Letter sent o the Court by Mr. Molstad (on
behalf-of Trustees and First Nation) of Nov 15, 2017; Lettes sant 1o the:Caurt by Mr..Faulds for behalf of Mis.
Kennédy) on Nov 16, 2017 Letters of the Court* dated Dat 20; 2017 andfan 2, 2018;
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proceedings to determine whetler she should bis personally liable for such costs and whether
M. Stoney should be declared a vexatious litigant (see paragrapli 77 of Saivridge #6).

»  The Sawridge parties® confention that the scale of costs in Suivridge #6 logieally extends to
Serwridge #7 and #8 is siot well founded, The scale of costs awarded in Sawridge #6-arose
from the €owr’s conclusion that the bringing of that particulat dpplication was abusive. For
the reasony set out in Ms. Kennedy’s inifial submissions, that award cannoet be projected onto
subsequent proceedings that were directed by the Court Auy codtd relafing to those
proceedings mist bé evaluated on their own meriis,

s The cases cited by tlie Sawridge parfies also weigh against their confention. Tn both
Seskatechewan Power Corporation v dlberta (Utilities Commission and Lynch v Checker
Cabs Ird, enhanoed. costs awards were miade for litigation misconduct. However the

cxﬂiafnced costs were conﬁne‘d ”co ﬂle 1501'51”011 of ﬂw pzoceecﬁng in whi’ch tﬁe misco:n‘duct was

»pmceedmgs in Whlch that conduct was evaluated, Iu. Saskat,chewan Pa,we; o msts, were
avarded for the application for costs,* In Lymick costs for the application seeking tosts were
assessed on the normal Schedule “G** basis.”

¢ Ms, Kennedy’s appearance before the Court for Smwridge #7 and Mr. Stoney’s appearance
with: Kennedy: 45 his cotinsel for #8 weie obligatoty, being tequired by the Court. The
Sawridge parties’ role in #7 was limited in nature in accordance with the SCC decision in
Jodoin and thieit folé ifi #8 was optional! Their suggestion that they were the successful
parties misapprehends the. nature of those proceedings and their role. While the Sawridge
parties clearly “snecceéded” in having: Mr. Stoney’s application dismissed and an award of
solicitor and own client-costs awarded in Sqwridge #6, the proceedings in Smwridge #7 and
#8 were of a signifipantly different nature: an exercise of the Court’s supervisory functien in
telation to lawyery and'litigants instifuted of the Court"s:own motion.
s Agthe Court of Appeal recetitly reiterated in Twing v Twinn, dwards of costsion a solicitor
and client basis aré “rare-and exceptional” while awards of solicitor and:6wn client costs aié
“virtnally unheard of except whers provided by contract”’ Ms, Kennedy submits that to
award costs in the- nature of sanctions against her of het thign clisnt for el coutt-ordered
appearaiice and submissions ini the court-grdered proceedings-of Sawridge #7 and #8 would
be extraordinary and unwarranted. If the Court is of the vidw costs aie payable by Ms,
Kennedy respecting the proceedings in Sawridge #7 and #8, such costs shiould be on & party
and party basis.

5. Ms, Kennedy alss makes thie following submissions with réspeet fo costs in Sawiidge #8:

* Saskatchewan Power Corporation v.Alberta (Litiiitiés Corfiission); 2015 ABCA 281 at para 40:[Tab 3 of First
Nation’s-Submissions] ' ‘

* Lynich v Ehecker Cobs L1, 1999 ABOB 514 at para 68 [Tab 4 of Sawridge Trustees’ Submissions]

* sawildge #6; paras; 63,64, 79 aid 81, Ms. Kepnedy also nates that while the Sawridge Trustees say that they
expressly:sought costs againstis: Kennedy in thelr submissions on Sawridge #6; those submissions eonfalirno
such regirest. '

* Twinn v Twinm, 2017 ABCA419 at para 25 [Tab 3 of Kennedy's Jan 5 Submissions]

E3628711.000K1

A062

RTINS TR TR R H S R R




-3

o The Sawridge parties rely upoit the-Court’s conceriis fegarding Ms. Kennedy’s submissions:
on behalf of Mr. Stoney in Suwridge #8 as a specific basis for-an award of'enhanced costs.
Ms. Kennedy submits that the Court’s concetns regarding those subiriissions do not constitiite
a basis for an award of enllianced costs againsther, Those submissions, which were filed last,
responded to the Cowt's ditection ifi Sawridge #6. They were made purstiant 10 Ms,
Kennedy’s view of her obligation to her then client Mr, Stoney as a result of the Court’s
decision to conduct a show cause hearing on whether Me. Stofiey should be declared a
vexatious litigant, They did not give rise fo, or prolong, the determination of the procecding,
whicls was inifiated by the Cowrt.
¢« Wis. Kennedy also notes that insofar as the Sawridge parties now séek a ew oidef Holding
Mz, Stoney liable for the costs of Sowridge #8, Mr. Stoney has not been provided an
opporturity to respond to that application.
6. The Sawridge parties Torther ask the Court fo make a summary direction as to-the amount of costs.
16 b paid with respect to Sawridge #6, #7, and #8. Ms. Kennedy notes neither of the Sawridge parties
has provided the. Court with bills of costs for each 'proseeéﬁﬂfg, Morsover detailed submissions by Ms.
Kennedy respecting specific issues with the claimed costs lies beyond the scope of this brief. The request.
by the Sawridge parties is impracticable and contary to. the Court's existing direction that issues:
respecting the ameunts claimed under the existing costs award be determined by the Assessment officer,”
Ms: Kenugdy submits once the scope of the costs award in Sawridge #6is clarified and Hability for costs.
(if any) in Sewridge #7 and #8 has been determined, any issues as may arise regarding the quantum of
such costs can and should be dealt with by an Assessment Officer in-accordance with the Court’s existing;

direction;

RELIEF SOUGHT
7 Based on the-foregoing, Ms. Kentiedy asks that the Coutt:
s Direct that the costs award in Sawridge #6 for which Ms. Keniedy was made jointly and
severally liable i Smwidge #7 does not extend o steps: taken with respect to Sawridge #7
and #38.
¢ Dismiss the applications of the Sawridge Trustees and First Nation for an-order for enhanced
costs payeble by M. Kennedy wilh respect to the proceedings in Sawridge #7 and #5.

¢  Direct that any fssues ielated fo the-quantuin of any costs awarded be resolved by-an
Assessment Officer in accordance with the Courf’s prior direction.

¥\ife tiote this is the case, despite the Sawridge Trustees’ staterment at para 14 of thelr submissions that different
bills of eosts are being submitted for each hearing, Buth Sawridge parties also suggest that they do netarguethat
Mr. Stoney is jointly and severally liable for costs In-Sawrldge #7. This contradiéts their previcus staterients on the
miatter; See Ms. Boriora’s letter dated Sept 14, 2017 at Tal 5 of the Trustees™ Submissions, and Mr. Maolstad's email
sentSept19, 2017 at:Tab 6A of the First Nation’s Submissions.
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