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COURT FILE NUMBER

COURT

JUDICIAL CENTRE

APPLICANTS

DOCUMENT

ADDRESS FOR SEM/MEAN D
CONTACT INFORMATION OF
PARTY FILING THIS
DOCUMENT

28753668_1J NATDOCS

FILED

JUL 27 2017

1103 14112

COURT QF QUEEN'S BENCH OF ALBERTA

EDMONTON

IN THE MATTER OF THE TRUSTEE ACT, RSA
2000,c T-8 AS AMENDED

CLERKS STAMP

IN THE MATTER OF THE SAWRIDGE BAND INTER VIVOS
SETTLEMENT CREATED BY CHIEF WALTER PATRICK
TVV1NN, ("THE 1985 SAWRIDGE TRUST") or THE
SAWRIDGE INDIAN BAND, NO 19 now knosm as
SAWRIDGE FIRST NATION ON APRIL 15, 1985

ROLAND -TWINN, CATHERINE TWINN, WALTER FELIX
TWIN, BERTHA L'HIRONDELLE and CLARA M1DBO, as
Trustees for the 1985 Sawridge Trust' (the "Trustees!')

WRITTEN SUBMISSIONS OF THE
TRUSTEES. ON MAURICE STONEY'S
POTENTIAL VEXATIOUS LITIGANT
STATUS

DENTONS CANADA LLP
#2900, 10180 —101 Street
Edmonton, AB T5J 3V5
ATTENTIOR Dor% Bonore
Telephone 780-423-7100
Fax : 7804423q278

File Number 55180±Dcp
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Hutchison Law
#190 Broadway Business Square
130 Broadway Boulevard
Sherwood Park AB TBH 2A3

AttentiOrt Janet L Hutaison

Counsel for the Office of the Office of the Public
Guardian and Trustee

Parlee McLaws LLP
1700 Ertbridge Centre
10175 101 Street NW
Edmonton, Alberta T8.1 OH3

Attention: Edward H. Molstad,. O.C.

Counsel for Sawridge First Nation

243753868 1 INATDOCS

McLennan Ross LLP
600 McLennan Ross Building
12220 Stony Plain Road
Edmonton AB T5N 3Y4

Attention: Karen A. Platten, Q.C. Counsel

Counsel for Catherine Twinn as a Trustee of the

1985 Sawriclge Trust

DLA Piper LLP
1201, 10060 Jasper Avenue NW
Edrhonton, AB. T5J 4E5

Attention : Priscilla Kennedy
Telephone 780426-5330
Fax 7804281066

Counsel for the Stoney Applicants
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Submissions

1. The Trustees of the 1985 Sawridge Trust wish to respond to the request of the Court in the

Sawridge #6 decision that written submissions be filed in respect of making a determination that

Maurice Stoney is a vexatious litigant

2. The Trustees have reviewed the brief filed by the Sawridge First Nation and confirm that they

agree with the contents. In the interests of saving costs to the 1985 Sawridge Trust and in the

interest of avoiding duplicative arguments, the Trustees wish to adopt the arguments of the

Sawridge First Nation as filed in this action.

3. The Trustees wish to add for ease of reference for the Court the transcript of the questioning of

Maurice Stoney on his affidavit dated September 23, 2017 and filed October 21, 2017,

4. The Trustees wish the Court to pay particular attention to the highlighted portions oh the

following pages which we submit shows conduct of Mr. Stoney that is particularly egregious:

a. Page 23 line 14-19 — still denying that the Court has advised he is hot an automatic

member

b. Page 32' line 13-27; page 60 line 19-27; page 61 line 1-8; page 61 line 24-27 —Mr. Stoney

simply refuses to answer the question on whether he read the decision of Justice Barnes
or read the trust document

c. Page 41 line 16-27 page 42 line 1-27; page 43 line 9-17; page 45 line 7-13; page 54 line

7-12; page 63 line 13-27; page 64 line 1-7 — in which Mr. Stoney will not answer a

question about his application for membership

Conclusion

5. For the reasons set out in the brief filed by Sawridge FirSt Nation and for the reasons set out

above, the Trustees make the same prayer for relief as set out In the Sawridge First Nation Brief.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 27th day of July, 2017.

Dentons Canada LLP

h's'Doris Bon
Solicitors

28753668_1INATDOCS

e Sawridge Trustees
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COURT FILE NO.: 1103 14112

COURT COURT OF QUEEN'S BENCH OF ALBERTA

JUDICIAL CENTRE: EDMONTON
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IN THE MATTER OF THE SAWRIDGE BAND INTER VIVOS
SETTLEMENT CREATED BY CHIEF WALTER PATRICK TVVINN, OF
THE SAWRIDGE INDIAN BAND NO. 19 ON APRIL 15, 1985 (the "1985
Sawridge Trust")

APPLICANTS: ROLAND TVVINN, CATHERINE TW1NN, WALTER FELIX TWIN, BERTHA
L'HIRONDELLE AND CLARA MIDBO, AS TRUSTEES FOR THE 1985
SAWRIDGE TRUST

RESPONDENT: MAURICE STONEY

INTERVENER: SAWRIDGE FIRST NATION

DOCUMENT: WRITTEN RESPONSE ARGUMENT OF MAURICE STONEY ON VEXATIOUS
LITIGANT ORDER

ADDRESS FOR SERVICE AND
CONTACT INFORMATION OF
PARTY FILING THIS DOCUMENT:

DLA Piper (Canada) LPP
1201 Scotia 2 Tower
10060 Jasper Avenue NW
Edmonton, AB, T5J 4E5
Attn: Priscilla Kennedy
Tel: 780.429.6830
Fax: 780.702.4383
Email: priscilla.kennedy@dlapiper.com
File: 84021-00001

CAN: 25161628.1
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1. Consent Order of Associate Chief Justice Rooke July 19, 2017.
2. Huzar v. Canada, 2000 CanLII 15589 (FCA).
3. Powder v. H.M.T. Q. August 16, 2016.
4. Stoney v. Sawridge First Nation; Huzar and Kolosky v. Sawridge Frist Nation,

2013 FC 509.
5. Benner v. Canada, [1997] 1 SCR 358 (headnote only).
6. Re Manitoba Language Rights, [1985] 1 SCR 721 (headnote only).

7. Mclvor v. Canada, 2009 BCCA 153.
8. Descheneaux v. Canada (A.G.), 2015 QCCS 3555 [this is currently before the

Quebec Court of Appeal as a result of Canada failing to comply with the 18

months' time period to resolve the issues of membership and status under the

Indian Act, set to be heard on August 9, 2017].
9. The Government of Canada's Response to the Descheneaux Decision.
10. Daniels v. Canada (Indian Affairs and Northern Development), [2016] 1 SCR 99.
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I. QUESTION SET BY THE COURT

1. Case Management Decision (Sawridge #6) orders in paragraph 63 that Maurice

Stoney make written submissions prior to the close of the Law Courts on August

4, 2017 on the following two matters:

1. his access to Alberta courts should be restricted, and

2. if so, what the scope of that restriction should be.

2. This Order further stipulates:

I declare that Maurice Stoney is prohibited from filing any material on any Alberta
court file, or to institute or further any court proceedings, without the permission
of the Chief Justice, Associate Chief Justice, or Chief Judge of the court in which
the proceedings is conducted, or his or her designate. ...

3. An exception to the Interim Court Filing Restriction Order was granted by

Associate Chief Justice Rooke on July 19, 2017 filed on July 20, 2017 which

permits completion of the direction of Master Schulz in Alberta QB Action 1603

03761 Gabriel Nussbaum v. Maurice Felix Stoney and Eliza Marie Stoney. The

Associate Chief Justice did not require any notice to any other person nor any

conditions or security for costs.

Consent Order of Associate Chief Justice Rooke July 19, 2017. [Tab 1]

4. This Consent Order was agreed to by Counsel for the Trustees and by Counsel

for the Sawridge First Nation who both signed the Consent Order. 

FACTS

5. The 1985 Sawridge Trustees have adopted the arguments of the Sawridge First

Nation. Paragraph 2 of the submissions of the 1985 Sawridge Trustees states:

The trustees have reviewed the brief filed by the Sawridge First Nation and
confirm that they agree with the contents. In the interests of saving costs to the
1985 Sawridge Trustee and in the interest of avoiding duplicative arguments, the
Trustees wish to adopt the arguments of the Sawridge First Nation as filed in this
action.

CAN: 25161628.1 A032
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(A) Misstated Facts of Sawridge First Nation

6. The Federal Court of Appeal struck the Statement of Claim issued in Federal

Court in 1995 on the ground that there was "no reasonable cause of action" and

that the matter was properly a judicial review under section 18(3) of the Federal

Court Act. On such a proceeding where the argument is that there is no

reasonable cause of action, no evidence is admissible: Canada (A.G.) v. Inuit

Tapirisit of Canada, [1980] SCJ No. 99 quoted at paragraph 24 in Powder v.

N.M. T. Q. [Tab 3]. Accordingly, the striking of the Statement of Claim does not

rely on any Affidavit evidence of Sawridge First Nation nor make any finding on it.

It is improper to rely upon that evidence in this matter.

Huzar v. Canada, 2000 CanLII 15589 (FCA). [Tab 2]

Powder v. H.M.T.Q. August 16, 2016. [Tab 3]

7. The judicial review in 2013 did not include a "thorough analysis" of Maurice

Stoney's arguments regarding his entitlement to membership since it was

determined that no constitutional arguments could be made, see paragraph 22

as a result of not completing the Constitutional Question Notice required by

section 57 of the Federal Courts Act, which provides in subsection 1 that it

applies whenever ''the constitutional validity, applicability or operability of an Act

of Parliament or of the legislature of a province, or of regulations made under

such an Act, is in question before the ... Federal Court" must be served on each

Attorney General in Canada.

Stoney v. Sawridge First Nation; Huzar and Kolosky v. Sawridge Frist Nation,

2013 FC 509, para. 22. [Tab 4]

8. Paragraphs 10 to 14 are in reference to the claims by Aline Huzar and June

Kolosky to Sawridge First Nation membership as stated by Mr. Justice Barnes at

paragraphs 10 to 14 and concluded by his statement "the legislation is clear in its

intent and does not support a claim by Ms. Huzar and Ms. Kolosky to automatic

band membership". Only paragraph 15 refers to Maurice Stoney.

Stoney, supra, paras. 10-14, 15. [Tab 4]

CAN: 25161628.1
A033
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9. As noted at paragraph 4, Mr. Justice Barnes did state that the Sawridge First

Nation membership rules only  applied from the point when the Minister of Indian

and Northern Affairs gave notice under section 10(7) of the Indian Act, which

occurred in September, 1985. This is contrary to the assertions throughout the

facts stated by Sawridge First Nation. The date of issue in this matter of the

beneficiaries of the 1985 Sawridge Trust is the date of the Trust which is dated

April 15, 1985.

Stoney, supra., para. 4. [Tab 4]

(B) Other Facts

10. Following the cross-examination of Maurice Stoney on September 23, 2016,

counsel for the Trustees did not make any applications to require further

examination nor request any further cross-examination.

11. At no time did the Sawridge First Nation apply for clarification of whether or not

they were a party entitled to attend cross-examination prior to the examination

although they were well aware of the timing of the examination and the refusal of

their participation much earlier in September, 2016 and had time to apply for

such an Order.

12. Maurice Stoney has not attempted to re-litigate the membership issue but rather

to set out the legal arguments to address the direct issue of the definition of a

beneficiary under the 1985 Sawridge Trust made on April 15, 1985 at a time

when the Sawridge First Nation was not legally able to limit its membership as

noted by Mr. Justice Barnes in his decision at paragraph 4. The Supreme Court

of Canada has held that citizenship is always an issue to be reviewed on

constitutional rights see: Benner v. Canada, [1997] 1 SCR 358 (headnote only).

Limitation periods, long periods where legislation have been treated as being

constitutional, and prior decisions, even of the Supreme Court of Canada do not

limit the ability to bring forward a question before the Courts: Re Manitoba

Language Rights, [1985] 1 SCR 721. In this context, there have been a number

of recent decisions on these constitutional issues that have and are in the

CAN: 25161628.1
A034
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process of completely altering the law related to these issues of the

membership/citizenship of Indians, in order to have them comply with the

Constitution.

Benner v. Canada, [1997] 1 SCR 358 (headnote only). [Tab 5]

Re Manitoba Language Rights, [1985] 1 SCR 721 (headnote only). [Tab 6]

Mclvor v. Canada, 2009 BCCA 153. [Tab 7]

Descheneaux v. Canada (A.G.), 2015 QCCS 3555 [this is currently before the
Quebec Court of Appeal as a result of Canada failing to comply with the 18
months' time period to resolve the issues of membership and status under the
Indian Act, set to be heard on August 9, 2017]. [Tab 8]

The Government of Canada's Response to the Descheneaux Decision. [Tab 9]

Daniels v. Canada (Indian Affairs and Northern Development), [2016] 1 SCR 99.
[Tab 10]

13. The Federal Court of Appeal determined on April 21, 2009, that the Sawridge

Band's action seeking an order declaring that certain amendments to the Indian

Act regarding membership, were unconstitutional. Sawridge Band had brought

action against all of the amendments which "compelled the appellants [Sawridge

Band], against their wishes, to add certain individuals to the list of band

members. The appellants had argued that the legislation is an invalid attempt to

deprive them of their right to determine the membership of their own bands." The

first trial had commenced in 1993 and the history of the trial and re-trial is set out

at paragraph 4. It is to be noted that the length of time this matter was before the

Federal Court is indicative of the unsettled nature of the issues raised. The issue

of membership/citizenship remains an unsettled matter as shown by the

decisions of various courts including the Supreme Court of Canada, cited in

paragraph 12 above.

Sawridge Band v. H.M. T.Q. 2009 FCA 123. [Tab 11]

And see Twinn v. Sawridge Band, 2017 ABQB 366. [Tab 12]; Poitras v. Twinn,
2013 FC 910. [Tab 13]

14. It is acknowledged that this court has dismissed these arguments and they are

not referred to here, other than as the facts to set the context for the matters to

CAN: 25161628.1
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be dealt as directed on the issue of whether or not the application of Maurice

Stoney was vexatious litigation.

III. RESTRICTED ACCESS TO ALBERTA COURTS

(A) The Judicature Act, section 23(2) 

15. Section 23(2) requires that the following matters be considered as a list of

vexatious litigation:

(2) For the purposes of this Part, instituting vexatious proceedings or
conducting a proceeding in a vexatious manner includes, without limitation, any
one or more of the following:

(a) persistently bringing proceedings to determine an issue that has already
been determined by a court of competent jurisdiction;

(b) persistently bringing proceedings that cannot succeed or that have no
reasonable expectation of providing relief;

(c) persistently bringing proceedings for improper purposes;

(d) persistently using previously raised grounds and issues in subsequent
proceedings inappropriately;

(e) persistently failing to pay the costs of unsuccessful proceedings on the
part of the person who commenced those proceedings;

(f) persistently taking unsuccessful appeals from judicial decisions;

(g) persistently engaging in inappropriate courtroom behavior.

16. As shown by the litigation in the Sawridge Band cases above, the on-going case

in Descheneaux and decision of the Supreme Court of Canada in Daniels, and

by the review of the Federal Court of Appeal decision in Huzar and the judicial

review in Stoney, it is submitted that this is not a proceeding where the issue has

already been determined by a court of competent jurisdiction. Nor is this a

matter where proceedings have been brought that cannot succeed or have no

reasonable expectation of providing relief.

17. It is submitted that litigation seeking to determine whether or not you qualify as a

beneficiary under a trust established on April 15, 1985 in a matter where the

issue of membership/citizenship has not been settled by the courts, and this

CAN: 25161628.1
A036
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application was not brought for an improper purpose. Nor have the matters

raised in (d), (f) and (g) occurred.

18. Costs to the Sawridge First Nation have not been paid however the intention is to

pay them as soon as it is possible for Maurice Stoney. Costs to the 1985

Sawridge Trust have been paid.

B. Inherent Jurisdiction

19. The elements of vexatious litigation are set out in Chutskoff v. Bonora, at

paragraph 92 quoted at pages 13-16 of the Written Submissions of the Sawridge

First Nation.

20. It is submitted that this application by Maurice Stoney was not a collateral attack.

The issue before the Court here is the definition of beneficiary in the 1985

Sawridge Trust when beneficiary is to be determined as of April 15, 1985. As Mr.

Justice Barnes stated at paragraph 4 of the judicial review of the Sawridge First

Nation membership application, that the Sawridge First Nation membership

application does not apply to anything before the date that the Minister agreed to

the Sawridge First Nation membership by-law in September, 1985, leaving a

period from April 17, 1985 until September, 1985 which is not  covered by the

Sawridge First Nation membership process. The issue that was argued in the

written submission during the fall of 2016, was the status of Maurice Stoney

under the Sawridge Band on or about April, 1985 which was not res judicata from

the previous matters in Federal Court. The issue of the status in the period from

April 15, 1985 to September, 1985 was a completely new issue. Mr. Justice

Barnes determined that the decision of the Appeal Committee of the Sawridge

First Nation was reasonable on the question of membership in the Sawridqe First

Nation, based on the application made by Maurice Stoney to the Sawridge First

Nation.

Stoney, supra. [Tab 4]

CAN: 25161628.1
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21. It is acknowledged that the costs owed from the Federal Court proceeding are

owed by Maurice Stoney and because the judicial review was heard with the

judicial review by Aline Huzar and June Kolosky, owed by all three of them and

have not been paid along with the costs of the application before the Court of

Appeal in Feb. 2016, although the costs of the 1985 Sawridge Trustees have

been paid by Maurice Stoney in November, 2016. Maurice Stoney is 77 years of

age and Aline Huzar and June Kolosky are all senior citizens of limited means.

22. There has been no 'escalating' of proceedings in this matter. The law related to

status of Indians in Canada has changed over the years and Canada is still

involved in proceedings to determine and satisfy these membership and status

issues currently outstanding as a result of the Descheneaux v. Canada (A.G.)

decision [Tabs 8 and 9] and the decision in the Daniels case [Tab 10]. These

matters all include the issue of who, in law, is a member of a band and that will

affect the issue of the Sawridge Band during the time period from April 17, 1985

until September, 1985.

23. No disrespect for the court process or intention to bring proceedings for an

improper purpose, was intended to be raised by these arguments respecting this

time period and the definition of beneficiary in this trust.

24. Contrary to the argument of Sawridge First Nation these matters have not been

determined in the past Federal Court proceedings. Issues of citizenship and the

constitutionality of these provisions remains a legal question today as shown by

the on-going litigation throughout Canada. Plainly this Court has determined that

these arguments are dismissed in this matter and that is acknowledged.

25. Throughout all of these proceedings and proceedings in the Federal Court,

Maurice Stoney has honoured his Court obligations. The failure to pay the costs

of Sawridge First Nation is the intervening result of foreclosure proceedings

against Maurice Stoney and his wife in Q.B. Action No. 1603 03761 (originally

started in Peace River in 2011 and transferred to Edmonton in 2016) in which the

Associate Chief Justice Rooke has issued a Consent Order on July 19, 2017

CAN: 25161628,1
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directing that this Action is an exception to the Interim Order granted on July 12,

2017. This Order of the Associate Chief Justice has been consented to by the

1985 Sawridge Trustees and by the Sawridge First Nation [see Tab 1].

26. Affidavit evidence has been filed and provided to the Court on July 28, 2017, by

Bill Stoney, brother to Maurice, by Gail Stoney, sister to Maurice and by Shelley

Stoney, daughter of Bill Stoney, respecting the approval of the other brothers and

sisters, to show that they commenced this application and directed that Maurice

Stoney proceed on their behalf. The Federal Court Rules, provide for

Representative proceedings where the representative asserts common issues of

law and fact, the representative is authorized to act on behalf of the represented

persons, the representative can fairly and adequately represent the interests of

the represented persons and the use of a representative proceeding is the just,

most efficient and least costly manner of proceeding. This method of proceeding

is frequently used for aboriginals and particularly for families who are aboriginal.

It is submitted that this was the most efficient and least costly manner of

proceeding in the circumstances where the claim of all of the living children

possess the same precise issues respecting their citizenship.

Federal Court Rules, Rule 114. [Tab 14]

27. No collateral attack was intended nor was this brought as a "busy body"

proceeding in presenting the arguments of Maurice Stoney and his brothers and

sisters respecting the fact that they were born as members (citizens) of the

Sawridge Band, they were removed by the provisions of the Indian Act during the

1940's and effective April 17, 1985 their removal from the Indian Act, was

repealed.

28. It is also submitted that this application was not a hopeless proceeding without

any reasonable expectation to provide relief. This is an area of the law that is

changing rapidly as shown by Mclvor [Tab 7], Descheneaux [Tab 8], The

Government of Canada's Response to the Descheneaux Decision [Tab 9] and

Daniels [Tab 10]. No conclusion was made in the 1995 Federal Court

CAN: 2516162B.1
A039



proceedings which were struck as showing no reasonable cause of action and

the judicial review was concerned with the issue of the Sawridge First Nation

Appeal Committee decision based on membership rules post September, 1985.

Iv. SCOPE OF THE RESTRICTION

29. In Flak v. Alberta, para. 36 [Tab 2 of the Sawridge First Nation Authorities], three

questions are set out to be answered on the question of how to structure the

court order restricting access to the court for the litigant. These questions are:

1. Can the court determine the identity or type of persons who are likely to be
the target of future abusive litigation?

2. What litigation subject or subjects are likely involved in that abuse of court
processes?

3. In what forums will that abuse occur?

30. The Sawridge First Nation submits at paragraph 57 of their Written Submissions,

that the claims of Maurice Stoney to membership in the Sawridge First Nation

show the indicia of vexatious litigation. In paragraph 80, their submission is that

Maurice Stoney's access to the Alberta Courts should be restricted for any

litigation against:

(a) Sawridge First Nation

(b) any past, present, or future members of the Chief and Council of the
Sawridge First Nation;

(c) the 1985 Sawridge Trust;

(d) the 1986 Sawridge Trust; and

(e) the Trustees of the 1985 and 1986 Sawridge Trusts.

31. It is submitted that the Interim Court Filing Restriction Order should not be made

permanent on the grounds that the necessary conditions for such an Order are

not met as set out in argument above.

32. In the alternative, it is submitted that such an Order should only restrict actions

by Maurice Stoney against the Sawridge First Nation and the 1985 Sawridge

Trust.

CAN: 25161628.1
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33. In paragraph 82 of the Sawridge First Nation Written Argument it appears that

the Sawridge First Nation is also asking that all access to the Courts be restricted

for Maurice Stoney although they have submitted in the previous paragraph that

the restriction should only be with respect to the bodies set out in paragraph 30

above. It is submitted that there is no basis for restriction of Mr. Stoney's rights

to access the Alberta Courts for matters unrelated to the Sawridge First Nation

and the 1985 Sawridge Trust.

V. ORDER SOUGHT

34. It is respectfully submitted that Maurice Stoney should not be declared to be a

vexatious litigant and that the Interim Order should not be made permanent.

35. In the alternative, it is submitted that, if Maurice Stoney is declared to be a

vexatious litigant, it should be narrowed to restrict actions against the Sawridge

First Nation and the 1985 Sawridge Trust.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 3rd day of August, 2017.

DLA PIPER (CANADA) LLP.

Per:
Priscilla' Kennedy
Associate Counsel
Counsel for Maurice Stoney

CAN: 25161628.1 A041
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FACTS

1. In August, 2016, Maurice Stoney applied to be added as an intervenor to the Advice and

Direction proceedings brought by the 1985 Sawridge Trust. This Court as case management judge (CMJ)

directed his motion be heard in writing. The Sawridge First Nation sought and was granted intervenor

status to oppose Mr. Stoney's application.

2. Both the Trust and the First Nation asked that Mr. Stoney's application be struck or dismissed

and that he be ordered to pay solicitor and own client indemnity costs for his conduct in bringing the

application.1 The Sawridge First Nation specified the costs sought were of the Stoney application and of

its application to intervene.2 Neither Respondent sought costs personally against Mr. Stoney's counsel,

Ms. Kennedy. Neither applied to have Mr. Stoney declared a vexatious litigant.

3. The CMJ dismissed Mr. Stoney's application with Reasons issued July 12, 2017 (Sawridge #6).

With respect to costs the CMJ stated:

[67] I have indicated Maurice Stoney's application had no merit and was instead abusive in a
manner that exhibits the hallmark characteristics of vexatious litigation. The Sawridge Band and

Trustees seek solicitor and own client indemnity costs against Maurice Stoney. Those are amply

warranted.

4. The CMJ further stated his intention "to exercise this Court's inherent jurisdiction to control

litigation abuse". He directed a hearing in writing to determine whether Mr. Stoney should be declared a

vexatious litigant. The CMJ held the Respondents "may make submissions on Maurice Stoney's potential

vexatious litigant status, and introduce additional evidence that is relevant to this question.°

5. Finally, the CMJ concluded a costs award against Ms. Kennedy was potentially warranted and

directed she appear before the Court at a stated time "to make submissions on why she should not be

personally responsible for some or all of the costs awarded against her client, Maurice Stoney: 
r4 The

Court noted "the limited basis on which other litigants may participate in a hearing that evaluates a

potential costs award against a lawyer" and allowed the Respondents to participate on such a basis .s

6. The show cause hearing concerning Ms. Kennedy was conducted on July 28, 2017. Counsel for

both the First Nation and the Trust appeared and made submissions. Insofar as present counsel can

ascertain, costs of the show cause hearing were not raised by any party. The CMJ issued his decision

with Reasons on August 31, 2017 (Sawridge #7) and held:

1 Sawridge First Nation's briefs filed Sept 28, 2016, pares 74 to 79 and 81(d), and Oct 31, 2016, pares 42 and 43
Fab 1]; 1985 Sawridge Trustees' brief filed Oct 31, 2016, paras 41, 42 and 44 [Tab 2]
Sawridge First Nation's brief filed Nov 14, 2016, para 56 [Tab 1]

3 Sawridge #6, paras 58 and 64
4 Ibid, paras 77 and 79
5/bid, para 81

E3613304.DOCX;1
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[153] ... I therefore conclude that Kennedy and Stoney are liable for the full costs of Sawridge
#6, on a joint and several basis.

[154] I order that Kennedy is personally liable for the solicitor and own client indemnity costs
that I ordered in Sawridge #6 at paras 67-68, along with her client.

Those Reasons made no mention of the costs of the show cause hearing.

7. Written submissions for the vexatious litigant hearing were concluded on August 4, 2017. Again,

insofar as present counsel can determine, costs of the vexatious litigant hearing were not raised by any

party. The CMJ issued his decision with Reasons on September 12, 2017 and issued a limited Court

Access Control Order. The Reasons made no mention of costs of the vexatious litigant hearing.

8. The Respondents have submitted draft Bills of Costs in the combined sum of approximately

$209,000.00.6 About $67,000 of this sum relates to costs of the proceedings in Sawridge #7 and #8.7 The

CMJ directed issues relating to the proposed Bills of Costs be addressed by an assessment officer. The

parties have requested that before such an assessment occurs, the CMJ rule on the scope of the award of

costs made in Sawridge #6.

SU13MISSIONS

9. Ms. Kennedy understands that the Sawridge Trustees and the Sawridge First Nation take the

position that the award of solicitor and client indemnity costs made in Smvridge #6 also applies

prospectively to costs subsequently incurred by them in relation to the hearings resulting in Sawridge #7

and Sawridge #8. On behalf of Ms. Kennedy we submit this is incorrect for the following reasons:

• There is nothing in the language of Sawridge #6 to suggest the costs award was intended to

have such a prospective effect, or was meant to apply to future hearings yet to be decided. It

would be extraordinary that an exceptional award of indemnity costs would apply to future

proceedings without express language to that effect! There is also nothing in the substantial

Reasons given in Smvridge #7 and #8 to suggest either Mr. Stoney or Ms. Kennedy would be

liable for costs of those hearings on an indemnity basis.

• On the contrary, the Reasons in Sawridge #6 indicate the award of exceptional costs applies

to the application giving rise to that decision. The basis for the award is the circumstances

and conduct of Mr. Stoney in bringing forward that application. The CMJ's decision to hold

a show cause hearing with respect to Ms. Kennedy's liability for those costs is based upon her

conduct and participation in that application. The show cause hearing was directed to the

question of her liability for the costs already awarded against her client in that application.

This is confirmed by the Reasons in Sawridge #7 which state clearly that Ms. Kennedy and

Mr. Stoney are jointly and severally liable for "the full costs of Sawridge #6".

6 This total includes fees claimed by both Respondents, but disbursements and taxes of the Sawridge Trustees only.
7 This figure would be increased by any disbursements and taxes claimed by the Sawridge First Nation.
a The Alberta Court of Appeal recently referred to an award of full indemnity costs as "virtually unheard of except
where provided by contract"; Twitut v. TwInn, 2017 ABCA 419 at para. 25 [Tab 3]

E3613304.DO0(;1

A045















2

on; tho pa f Ms, Kori001, 4117d :SI:Alto; .40)01 wfth0S.N o$, oppotO to leuving the tsgto:

00$4101.0fit 444-* St/M.4.0,

1. Sawridg C11100 tOStOfor StOrrldirP-00.4 .0i0S'iCat.10.44sful:portyi

Itige t0.2' steteizet ,for the ,purpose of the ruleS,pcitaining to the recomerahlecoats. of litivitko,
a. g4Iparty"'ineludeso person .filing or particip,ating inint applicatiOn or proceeding.Who tape my
be ontitia tO, gi W lblect to a„0#4 .award,"' Rule rpm #001-ott to tate the teoral. OA for
payment of litigation-costai Which is that IM successfill party to on application; a proceeding Or

an action is eniakd to.41.4.94.4.1.4wd against the nosq00gltil.. My; 4110 the ti.a.Stl00$'01111104.31
inoSt pay thecoStS

9, While the proceedings t elating to &mil/0 7 and...lit.wqe igigatesi by ij 0Ogrti. ogerpisfog. as
Intlet-Otjinfsdjetion, $0.,,ridg.4,:wss. directed to tfp.e0? :on thOply 2,24a17 Tearing and invited to
make submissions on the vexatious Eti.gant status of Stoney, 'It participated in those proceedings
and argued in support of ty.costs-.M414 MO-01141.1Y against Ms..! *may.* a lexatious. litigatit

Ward 'agaibgt Stiey1 NO of 4141i orders cere mitlDiottly Jini.de by thisth1s Cor Ms Kandy
and Stoney :argued against such. orders; As a sue.cessttil party -to those proceedingsk Sawi1dge-is

 to cOsts:.,

C.. The: costs for Sawridge •:#7-:and. 1.91 Should he_ort it solicitor and own client. .bsis as these

4-0P11 .0.04$ wcn aft tuototolt Of the, o pp1içtions at isle In Sort/dg #6: WhOl..,"
Sowiidge.g*Otessly öugbtso1ieitor and own: client rpitinderenity. Co.sts„

10 WI I' nnçdy argues that sha s 4'3 .provided With roft.4-e. that solicitor and 1wn 4101 No

Jai oiti-*04u. *00.1c1 be spuht rn relation to the proceedings MAO rase Jo and

She relies upon the Court of Appeal's recent decision in Tivinn t' Twinn, 1611 .A:13CA 419 in
gipoOrt of the prii14101.1i0i§uoli, an *Oct ought ria to be inade, and will be ttvetoe0 .06 OpPe41,
where no specific notice is Overt, no submissions: are made On the issue, and no party in the
proceedings. sought those costs.

I I. The ikfifob overthrned thig. CoTes. award of Mielnlf artd OW11 OW* fuft
indemnity costs Ergainst the applicants in gouTidke fi clearly distrngrishb1e Unike the

014400 at both Sa.wridge 4114 fljO, trusteesprov1det nobt that Ow
$4511.0itOr• and own client full indennifty co* In relation to the ApplieratiOtis it

Nun:ridge #6,. and till parties, including Ms. Kennedy on Ieha1F of Sioneyi made written
SOotit7s.i.W Oft the tg-.040.454.:KifttnOcty and StOneYWeit .both folly n.igeiire,nnaWritige'S position

thOf the $fo-ont AO root lotus's% votolibos. otid Otoiest4 in nature,

li attreipitl isO:v. R0:13106*(0 .Stiatty were .04i.rolfg oph pqm, were b0g:04)4414st as or
thu rinn Sitr1%6 Gsend Thent Ai* its.UM of Coat t-gottilig solicitor and. owns llent 4111
indemnity costs hr relat(orriaStrwridge Aland a They were Dirther notified That ...Saridge was
geking 5.110)i ePttS 0.4'a4tilmita,rfoollie:004 to that effc.4 trW6)"of SWitTOP*.Mv i"Of
15;. 201 TiefterlidditIsed•to This eborititi. copied to Mr, Fauld'S aridStoney.

In the 4rooligoos.,.  an 4444  solicitor . anti ..,4?Wo .client AO. inieIrmiitr 4011. 1$: W4trailt0,..P4.);
$.0i.rreito#0;:this TibtiootAIM .Cbto/ foot! thid the Stoney AppliOtiff0t, wad imotopkijitoi datOkci
of .aneri4 and abusive. in a manner ekhibiting the hallmark characteristics of vexatious. bligatikm
andtfliotOmotinted-tostfipolitigoom irncçin.duct,04-boiti.thgt ti*;08,0cpocoliotortmig.wil

AlikorialMorOtrinwit Alta.14.124-441 lIab.
414110. 110.Z9; 4110to,Ryiexlifevtoi Alleflte4.124/.260

p6dessanwoext

A051



1

Li

3

vtigti Wfb$tiNitAviltee SUN* w i ' h1p tlid 004.36 ofRA
own Inotionl directelf trie proceedings. re.suiting in ScrortiOe 47 awl ta, thee Prileeeellitga. Watt
es:tension:gaud a sikgo,t rocift of the oxIging5iapplicatioa 240d. 4tIbitttipil4t1 kade by the parties tin

&NM& tiktitingliM attilvOttfla.41016 scale OfcciSlz

t.tyStrivrtrIg9 #7, thigetturt noted that the directions made in Sawridge #6 ,relating to the vexations
Ittigant Statua of Stoney "were taken In re0060e. to what is Clearly abusive litigation
Miteon duct"'

15, tit aftifiTtOg 40; despite having alrgcly partial** fit the J  a, 1:':).)-t hearing relatillg tø,
personal: costs award against her arising from her conduct in S.invriitge what her t:iainsef

Oitrielkiedged the abusive nanift..pr thc. Stoney APIgteation, K.% Kennedy, on behalf oftioney,
ntiu6d toadifilbee futile arentOtttaivilial WepNvibealy rejected by the.Coott to IS'gliO4-0,

Ili* She anTStoney thereby-continued in their patter ofseriousjitigation iniscendua

D. -the (os_ts Award lin SillytialgAigtottd beifs agatuat I5$. 4.a.nitegy pnty;

16. With respect to the costs of the Ally 2.87i; 20,17 hearing as to whether Ms. Kennedy onglit to be
responsible for some of all of the 4.051,t award inigle egging gAtitteyifl*itidge $a4:40
accepts that this cost award should be ,aS, against Ms Kennedy only And should not ibe joint VA
see with Stony.

While Stoney Was present at. theheariiig, he did nOt inake SObIttisSitniS or actlieeltiatticipe 11.
any way, sub that it Wotdd not be appropriate. for Min to 'bear costs for that hearing, which
1iVO4.04thei: gbilitY*OtbTs teler 01'0;

18 Finallyl-if the Curt ismot inclined to award sdlibitonand own client :eats against Ms: KetftiettSA
Pri 37.0tidgoI7, thOli $a.AV.Mg-e togocgsi in tfiegltotoativo, that enhanced' costs or; in, the' least,
party arid pa,t:tY ctiSts, he itWarded ãgaihstMs Kennedy only.

* de. 000:40:19: its.141-ItOr s4h:034.1494s, co $awrigp •#67and the case law, rules -and
ofittgtoodlplo tiottliortibx mnpport otio. pokion 'Olaf* award of solicitor and own client

indeinnitY costs laapproptiaie,

COSTS WV6:11V1W1.0006-K

titsummary;lawridge seeks..the foirowing costs relief::

(44 $011.0t0t ld own ttient ftt11. WOO - cog-$-41 agaksr Ms Kffitiedy *Irk ;$‘0pqi on.
joint anrEseveral basis ForThe Sawridge .proceeding4:foid

(b); $plicitOr -and own client POI ii#10moity togs; akrits*Jyi enhanced or party and
Oat, 1(.0:114 dn4if6.-0t1i -i'I'ifè 1i'

$01yfiAge stAnnitte-d a ‘Bill41-ttests- for soiiolton and own client costs for SanirickeA.#1?and

10 *40014lit-a$9S,417!:,0 ui fees, g-.1'..037 70in diShtillegireuts1..api4 fl.,,406.'6 in Othkil c)iargek!'
gawridge. invites the Courtio,:setheartiaint payable:. as. Alf of itk-diitaroti so as to diAptiiSe. with
arty need to appear before aigeview Officer and tesolveihe'-costs issue between The parties.

1 9.;

5 &midge 40 atpara 67 Vab_41.
Sirwridge #7 at, para .5' (Tab 51..
711111 of COsts of8awridge First Nation andlielatod rrespondence, 1Tab 6j

11;7.6.16S94,00C),4,4I

A052



4

At.),-0.. V004: l'G.ArESVE011111.441Y1j.rilV.4110) this. tray ofikthiwy, *18

PARiEMcLAWS LL?

DWA H
Cbunsd Thrthe -gaivriage, First Nalibn

fg76(66o6mor.41.44:

fl

1

A053



TAB 6



COURT FILE NUMBER.

COURT:

JUDICIAL CENTRE:

APPLICANTS:

RESPONDENTS:

INTERVENOR

DOCUMENT

ADDRESS FOR SERVICE
AND
CONTACT INFORMATION
OF
PARTY FILING THIS
DOCUMENT

31424799_2INATDOCS

1103 14112

COURT OF QUEEN'S BENCH OF ALBERTA

EDMONTON

IN THE MATTER OF THE TRUSTEE ACT, RSA 2000, c T-8,
AS AMENDED

IN THE MATTER OF THE SAWRIDGE BAND INTER VIVOS
SETTLEMENT CREATED BY CHIEF WALTER PATRICK
TVVINN, OF THE SAWRIDGE INDIAN BAND, NO 19 ::now
known as SAWRIDGE FIRST NATION ON APRIL 15, 1985
(the '1935 Sawridge Trust")

MAURICE STONEY and HIS BROTHERS AND SISTERS

ROLAND 7VVINN, CATHERINE TWINN, WALTER FELIX

TWIN, BERTHA L'HIRONDELLE and CLARA MIDBO, as

Trustees for the 1985 Sawridge Trust (the "Sawridge.

Trustees")

SAWRIDGE FIRST NATION aka THE SAWRIDGE BAND

("SFN")

WRITTEN SUBMISSIONS OF THE SAWRIDGE TRUSTEES
ON COSTS (SAWRIDGE #6, #7 AND #8)

Dentons Canada LLP
2900, 10180 101 Street
Edmonton, AB 15,1 3V5
Attention: Doris Bonora
Telephone:. (780) 428-7188
Facsimile: (780) 423-7276
File Nb:: 551880 -I

A054



Field LLP
2500, 10175 —1A1 Street
Edmonton, AB T5J 0H3
Attention: P. Jonathan Faulds, Q,C,

Counsel for Priscilla Kennedy

Parlee McLaws LLP
1700 Enbridge Centre
10175— 101 Street NW
Edmonton, AB T5J OHS
Attention: Edward Molstad, Q.C. & Ellery Sok°

Counsel for The Sawridge First Nation

A055



1. These submissions respond to the' ritten Subtnissions of Priscilla Kennedy Respecting the

Scope of the Costs Award in Sawridge #6" ("Kennedy Submissions"). The Trustees generally

accept the summary of fads in the Kennedy Submissions, except insofar as it is alleged that the

Respondents (including the Trustees) did not seek full indemnity costs or indicate any such

intention. The Trustees further address this point in the submissions below.' The Trustees have
also reviewed the submissions of the Sawridge First Nation, and agree with its contents.

A. The Trustees do not argue that the Sawridge #6 costs award prospectively determined costs.

Instead, they argue that costs against the unsuccessful parties in Sawridge #7 and #8 should be
awarded on the same scale as in Sawridge #6.

2. Solicitor and own client costs were awarded in Sawridge #6 because, according to Case

Management Justice Thomas, the application "had no merit, and was instead abusive in a

manner that exhibits the hallmark characteristics of vexatious litigation".2

3, That conduct continued, particularly in 1Sawridge #8, in which Ms. Kennedy repeated arguments

made in Sawridge #6, despite her lawyer having admitted that those earlier arguments

"absolutely" had the effect of being an abuse of the court's process,3 arid despite the Court

finding those arguments abusive and vexatious in Sawridge #6.

4, The result of Sawridge #7 and #8 was to find that Ms. Kennedy bore responsibility for the

vexatious litigation conduct of her client Those findings are an extension of the findings in

Sawridge #6, which held that the litigation conduct warranted solicitor and own client costs, and

these hearings and the resulting findings directly resulted from Sawridge #6.

5. The Trustees' argOrnent is not that Sewridge #6 ordered prospective costs in an advance

determinatiOn of Sawtidge #7 and #8; rather, it is that the findings of conduct in #7 and #8 are

consistent with the same findings regarding conduct in Sawridge #6 that were held to warrant full

indemnity costs. It is reasonable that counsel would interpret Sawridge #7 and #8, Which sprang

directly from Sawridge #6, such that the same scale of costs would be awarded to them for the
same conduct.

B. Since Sawi-idge #7 and #8 arose directly from Sawridge #6, In which full Indotoillty costs were
sought and awarded, MS. Kennedy had sufficient notice that full indemnity costs against her

would be sought for those proceedings.

6. No separate application documents were filed in respect of Sawridge #Tor #8. Both hearings

were effectively continuations of issues raised in SaWridge #6. The Trustees expressly requested

solicitor and his own client costs against Ms. Kennedy fOr Sawridge #6.4 That is the scale of costs

that was awarded in Sawridge #6 Ms. Kennedy therefore had sufficient nOtice that solicitor and

his own client costs were at issue:

7. The circumstances here are very different than those discussed.by the Court ofAppeal in Twinn v

Twinn.-5 in that decision, an appeal of Sawridge #5, the Court of Appeal commented that no

request for full indemnity costs was made by any of the parties. CohVersely, the Trustees sought

full indemnity costs in Sawridge #6.

1 in particular, in paragraph 6.

2 Sawddge #6 at para 67 [TAB 1)

3 Sawddge #8 at paras 113-122 [TAB 2]

4 Written Submissions of the Trustees filed October 31, 2016 [TAB 3]

5 2017 ABCA 419 at para 27, attached to the Kennedy Submissions at Tab 3 and cited in footnote 11.
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8. The Court of Appeal' also commented that the mention of the possibility of full indemnit
y costs in

Sawridge #4 was insufficient to constitute notice in Sawridge #5. However, it is imp
ortant to

recognize that there was no continuity between Sawridge #4 and #5: the applicants we
re different

(the OPGT in the former, potential interveners in the latter); the issues were different:
 and each

had its own notice of application. Here, the parties are the same; the issues we
re related and

flowed from Sawridge #6; and the only pleading-type documents filed were those in Sa
wridge #6,

Sawridge. #6 through #8 were effectively all the continuation of the same application.

9. If Ms. Kennedy did not have sufficient notice such that she had the opportunity to ma
ke

submissions on the issue, she received notice when the Bills of Costs were presented
 and has

made submissions, and has further notice through these submissions. The Trustees do 
not object

to her request to have the opportunity to file brief reply submissions by January 16, 2
018, if this

Court so permits.6 The Trustees specifically request that this matter be determined summa
rily by

way of written brief as these applications advanced by Mr. Stoney and Ms. Kennedy hav
e cost the

1985 Trust enormous amounts of money to respond to, with no corresponding benefit in 
any way.

C. The Trustees do not submit that Mr. Stoney should bear the costs of Sawridg
e #7.

10. The TrusteeS (10 not argue that Mr. Stoney is jointly and severally liable for the costs o
f Sawridge

#7, which found his lawyer to have conducted herself improperly, Mr. Stoney pres
umably relied

on his lawyer to advise him and govern her own conduct, and the Trustees agree that 
he cannot

reasonably be asked to bear the costs of her conduct hearing.

11, Again, the Trustees submit that it is the scale of costs that extends frorn Sawridge 
#6 to the

subsequent proceedings, because the' nature of the condubt that suppOtted an awa
rd of costs on

that scale remained the same. It is not the exact same cost award itself, Indeed
, different bills of

costs are being submitted for each hearing. Mr. Stoney was not a party to Sawr
idge #7. The

Trustees do not agree that applying the same scale of costs in all three proceeding
s, due to the

same underlying condUct, "has the effect of making Mr. Stoney responsible for
 the costs of the

show cause hearing against Ms, Kennedy"7.

12. Ms. Kennedy should be personally required to pay the costs of Sawridge #7 to the 
other parties.

There are few cases that have dealt with costs awards in the context of a hearing on the i
ssue of

whether a lawyer should be personally liable for the costs, as such hearings do not frequently

arise. However, there is precedent for ordering a lawyer to pay costs to other parties fo
r the

hearing of an application to determine the lawyer's personal liability'

D. The Trustees do submit that Mr. Stoney and Ms. Kennedy should be jo
intly and severally liable

for the costs of Sawridge #8.

13. Sawridge #8 concluded that Mr. Stoney engaged in vexatious litigation conduct, Ms, K
ennedy

Was found to have replicated the same conduct as In Sawridge #6.9 It w
as held in Sawridge #7

that Ms. Kennedy would be jointly and severally liable with Mr. Stoney for the conduct in

Sawridge #6. The Trustees submit that, by logical extension, they should be jointly and 
severally

liable for Sawridge #8.

6 Request made in Kennedy Submissions, pare 11.
7 As argued in the last bullet point in para 9 of the Kennedy Submissions
e Lynch v Checker Cabs Ltd., 1999 ABQB 514, 1999 CarswellAlta 640 at pares 64, 68 [T

ab 4]

g Supra note 3.
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E The fact that Sawridge #7 and #8 did not arise as a result of an application by the Trustees does

not mean that costs should not be awarded to the Trustees for those proceedings.

14. The Kennedy Submissions suggest that an award of costs to the Trustees is not appropriate

because the Trustees did not initiate Sawridge #7 or 48, and they "do not concern relief sought by

the Respondents".10 However, this contention is inconsistent with the general principles

underlying costs awards.

15. The default Rule is that, if a party initiates a step in litigation and is unsuccessful in obtaining the

relief they seek, then costs are awarded against them.11 It is usually the case that the

Respondent to en application does not itself seek relief, other than to have the application

dismissed (with costs). The fact that Sawridge #7 or #8 "do not concern relief sought by the
Respondents" is in no way determinative of Whether an award of costs should be made against

an unsuccessful Applicant.

16. As described above, Sawridge #7 and #8 were extensions of Sawridge #6. While the Case

Management Justice requested that the parties return for a further hearind on those specific issues,

to permit them the opportunity to make full submissions, they arose as a direct consequence.of Mr,

Stoney's unsuccessful application. in Samidge #6. They did not arise in .a vacuum.

17. Given that they directly resulted from Mr. Stoney's application in Sawridge #6, it does not seem

just that it should now be suggested that there be no cost consequences to Mr. Stoney and/or

Ms. Kennedy for these hearings, Mr. Stoney and Ms. Kennedy Were unsuccessful in respect of all

three hearings. The 1985 Trust, and by extension its beneficiaries, have borne the brunt of the

costs for these failed hearings,

In the alternative, the Trustees submit that costs should be awarded to them on a party and

party basis for Sawridge #7 and Sawridge #8.

18. If this Honourable Court does not accept that costs on a solicitor and oWn client basis are

appropriate, the Trustees submit that costs should be awarded to them on an elevated basis, or

in the further alternative on the usual party and party basis, for the reasons outlined above.

19, We seek the direction of the Court on this matter so that We may conclude this chapter on the.
Kennedy/Stoney matters with no further expense to the Trusts. We invite the Court to set the

amount of costs to be paid such that we need not have any further applications or attendance

with the Review Officer:.

20. To that end, the Trustees have expended 6109,706,21 in respect of the three applications./2 We

would accept a small reduction in the amount expended to have the efficiency of a conclusion in

this matter.

'° Kennedy Submissions, para 9, fifth bullet

11 Alberta Rules of Court, Alta Reg 124/2010, Rule 10.29(1).

12 Trustees' Bill of Costs [Tab 5]
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ALL OF WHICH IS RESPECTFULLY SUBMITTED anuary, 2018.

BONORA
I for the Sawridge Trustees

3142479L2JNATDOCS

A059



TAB 7



r

r, 1

0,41.1rg stamp:

COURT FILE NUMBER: 1103 14112

COURT: COTJRT OF QUEEN'S BENCH OF ALBFR TA

JUDICIAL MITRE; =ONION

DI TM tarrER-OFfFLk =TEE *Cr.
RSA. MOD, TA AS AMENDED, and

1141rESKAIVItoP SAUIDOR UM: INTRR
VMS WILMENT QUA= QI1E,F %WM
PATRICK TM:14N, o-P TIM gA.WRIOd11 ThJPTA
BAM, NQ to :ivy,/ 'cam fts &Wilma FMST
NATION; ON APRIL 15, 1985tthe-M5 Sawridge
Trust')

APPLICANTS: ItOLAND
WALTER,FELIX TWIN,

VIIIRMIDELLE,
CLARA lid1DRO. and
CATIORINRIWIN'Nv A Thistees for the 1985 Sawridge
Tiot

BMX SPBMIS.SIQNS PRIKITJA ICENNEDY
RESPECTING THE SCOPE OF THE COSTS- AWAR.D
WYRIDGE #6

Ammo ne SIMICES AND Field 40
CONTACT INFORMATION OF 250, 10175-1(11 Street
1341kTY MING DQCQUINT: BdttiontokAB OM

Attention: P. Jon Folds, QC
TiJohopet (780)423-i25
Fu(7a0) 428-9329
tnaithifialcI4geldlavcom
Fj .606i PJF

FlaVito0C:0

A060



tE2.q4 v,ir,avxarW. .'7=TRTMA R2lEmP,WaZ.. ,77"436126=Z E-.5E•w3r .

- 1 -

OVERVIEW

1. In their joint letter to the Court dated November 15,2016 to Sawridge Trustees and Pint Nation

state.d;.

The Sa.Wridge First Nation and the, Sawridge Trustees take the position that the: solicitor

and client full indemnity costs atvard applies not only to die tithe period up to the

issuance of Sawritige #6, but it also applies in relation to the costs subsequently

inctirred by these ponies in relation to Sawridge 47 anti gaitui4e: #8.. (emphasis
added)

M . Kennedys Tovember 16 letter tO the Court disputed that the costs award had such prospective effect.

The. Court directed the. isSUO WW1 by the tvve-lettelt resolved by submissions in writing.'

2. The January 5 submissions on behalf ofIVIs. Kennedy directly, addressed that iskie, and set ontthe

reasons why the costs award in Smo.idge #6 should not and did not have prospective effeet. Di response -

the- Sawridge parties abandoned their position that the costs award in ,Fawridge #6 applies to tbe

subsequent proceedings They now ask the Court to grant an order awarding them costs of $aniridge #7

and #8 on a sOlicitor and oWn clieiitfull indemnity basis, for which Ms. Kennedy is personally liable with

respect to Sawridge #7, and for which Ms., Kennedy and Mr. Stoney are, jointly liable in the case of

3,awridgeg9. They also seek summary determination of .dio.se costs, as well as the costs of genoidge

by the conrt.

3. The foregoing. relief was not raised in the Sawridge parties' November 15 letter to. the, court and

hence was not addressed by M. Kolioedy her initial Submissions, other than to note the provisions. of

the Rules that might apply iii. the evert of a motien seeking Cost. (See paragraph 10 of January 5

submissions.)

SUBMISSIONS

4, With respect to. this. new application, Ms. Kennedy =ekes. Ille.fanWing 8Oneral.sUbinisSions:

et The Sawridge parties' primaty argument for such costs is that the proceedings in Scnimktge' #7

and. ita flnwed.fctom- the, application, in Sawridge- 46 and therefore shohl attract oosts on; th6.

same scale, 1-lowOv.ot Ms, Kennedy gibinits that this Coat. drewa clear line between the:

application in Sawridge #6 which attracted the enhanced costs award and the subsequent

We include the correspondence leading.to this eppli:ottP ji at Tab 1, for reference;
• Emelt sent to the Court by Ms, :Bonora. (on behaltof Trustees),and Mr,..Padlds (on benaif, of Ms. Kennedy),

respectively, on Sept 201. 2017,.. Letter sent to the tout-thy:Mr, Moistad (on behoif of Fitt NattOri), on Sept 21,

2017 (without attachments),, Letter Of the tourt datedIept 27,2017, instructing parties to appear before

Assessment Officer to resolve Issues related to the costs award; Letter sent to the Court by Mr. Meigad (pl.n
behalfofTrustees, and FirstNation) on fRov IS, 20171 Lawson to the:ourthy Me..Faulds (on behalf of Ms:

Kennedy); on NOV10, 20171 letters of the. Coufrdated Dec 2%2017 andlan.2. 2018;

E362.8711.000(A
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preco.oxlings. to determine whether she should be personally liable for such costs and whether
Mr. Stoney should be declared a vexatious litigant (see paragraph 77 OraVehOldge 410).

• The Sawridge parties.' contention that the scale sof tests in iSi.edvridge4-145.1Ogieally extends to
Sirwrintge. #7 and #$ ia not well .founslect. The scale of costs awarded in Sawridge 16 arose
from the Cowes conclusion that the bringing Of that particular application was ahnsive. For
the reasons set 04 in Ma.. KennOy?s initial submissions., tat award cannot be projected onto
subsequent proceedings that were directed by the :Cettit. Any OciStS feinting to these
proceedings most be. evaluated en their own ulerits.

The caleR Oted by the Sawridge parties 'also weigh against. their contention. In both
Saskatchewan Amer, Corporation v Alberta altilittas Connnisston and Lynch v Checker
Cabs!. ..Lrel, enhanced costs award w-Pre made forlitigatpnmiscondnet.: However the
enhanced costs were confined to the portion of the proceeding in which the misconduct was
found to have .ocenfted. „In neither tat). did the enhanCed, COOS Oarry over to the. subsequent
proceedings in which that conduct was evaluated,. ii1Saskalchew.an Power no VOsta were
Warded for the opplicatiOn fOr. post., 2. .APVIt costs the Eqiplicadon seeking costs were

• assessed on the normal Schedule "C". basis?"

• Ms. Kennedy's appearance before the. Court for Sawridge #7 and Mr,. groney's appearance
.With: Kennedy as Ina Comte' for #8 Were Obligatory, being required ,by the court The

Sawridge parties' vile in #7 was limited in nature in accordance with- the SCO decision in
Adorn and their .fige iii #8 was optienal:4 Their suggestion that they were the successful
parties misapprehends the.nature of those proceedings. and their role. While the Sawridge
Pattie* Clearly "succeeded" in having M& $toney's application .rlittnissed and an award of
solicitor and own client-cost awarded in &midge #6, the proceedings in Sawridge #7 and
#8 were of a sigai.ffcattly dliTererittatere an exercise Ofthe Court's snperVisOry functiOn iii
relation to lawyers and litigants instituted of the. Court's 'own motion.

• As. the Court of Appeal recently reiterated in Tilden v ZWim1 awards: of cpstsi on a solicitor.
and client basis are "rare and eUePtiOnarfr Whik awards of solicitor and. own Went 045614 are
"virtually unheard of .epept, where: pro.:ceided by zontract".$ Ms. Kennedy submits that to
award costs in. the- nature of sanctions. against her of het then oiitit fof their cot:at-ordered
appearance and submissiOns in the ceurt-erdered proceedings of SaWridge #7 and iikT. would
be extraordinary and unwarrantel If the Court ia Of the view OASAte paYable by IviS,

14'104 roP006110 the proceedings in. galiglage, #7 And. #8, %la costs 4slwold be on .0. -party
and party basis.

S. MS, Kennett al$15 trialka the followingsnbiniSsiorts with. rev ect to costs! inRoptage*

2.S.04ccitch.gwgn Ppwer corpprojon vAibutct (Ptilit/04 MOP/010) 2015.44.BCA 2/.31. -at.110.ra 40: rrati Of Mt4t
Natiorfs-Submissionsi
t 0/0 ri checker tabsueIo9o..ABQB 14 a-pata 68. MI5 4 of tawrIdge Trustees' Submits.fcsosi
4 sawlike-416i pare s,$;,64;79 and 81 Ms, Kennedy also n97.4...§1i4t while the $awridgeTrusteessey that.they
expresslysought costs againstivisi Kennedy In thell5ubmissions en -50Wric46 iti.; those SUbtrlitticht contain no
such request.
Twtnn t' Twinrii2017 ABCA;4-t9 et pare; 2g. [tab $..of Kennedy's Jan 5 submIssicnsj,

E:1641.11.pcpki
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• The. Sawridge parties rely upon the:Cott Vs concerns. regarding:MS:. Xennedy's satanfssions:

On belie1f.0W Stoney in fSinyrkka #8 es a specific. basis for en award of enhanced costs..

Ms. Kennedy submits that the Coutt'S. cenCernS.regettling these stibtnissions do not constitute

a basis for ant, aSY.4.1 Of 00=00 OOSS against her, Those submissions; which were filed lasti

responded to the Court'a direction in Yawri.dge #6.L, 'They were Made pursuant to Ms,

Kennedra view of her Oligt.10n. to her then Stoney as a result of the Court's:

decision to conduct a show cause hearing on whether Mi. Stoney should be. declared a

vexatious litigant. They :did not. give xiseto, or prolong, the determination of-the-proceeding,

which was initiated bythe Court.

• ,—Lriennedy also notes that insofar as the Sawridge parties now seek a new order holding

Mr, Stoney liable for The costs of .gcnoidge 144 Stoney has not been provided an 

opportunity to respond to that application.

6. The Sawridge parties further ask the Court to make a. summary -direction as to the amount of costs.

to be paid with respect to .4S'auiri.clgo #6i #7, and #$. Ma. Kennedy 'note, neither. .of the Sawridge parties

has provided_ the. Court with bills, of costs- for each proceeding. Moreover detailed submissions by Ms..

Kennedy respecting  issues with the claimed costs lies beyond the. scope of this brief. The, request

by the Sawridge parties is impracticable and contrary to. the Court's Odsting direction that issues.

respecting the amounts claimed under the: eNisting costa award be determined by the Assessment officer;

M . Kennedy submits once 'the scope of the costs- award in Sawricke- #.6 is clarified. and liability for costs.

(if any) hi Sawridge 0' and 08 has been determined,: any issues as may arise regarding the quantum,. of.

such costs can and should be dealt with by an Assessment Officer .in accordance with the Court's existing

direction.

RELIEF SOUGHT

7. Based on the fOregoirigi M:9, Xentiedy asIG th4t the COUrt;

• Direct that the costa award in Sciivridgg #6 for which. Ms. ICennedy was ugde jointly and

severally ii.able irt Sawridge #7 does, not aknd to Steps, taken with respect to &wage #7

and #8.

• Dismiss the applications_ of the Sawridge Trustees and 1rst Nation for an order for :enhanced

costs, payable by MatKeunedy with respectto the proceedings iu,iAnyrIagg: Vaud #8:,

• Direct that any igsuos related to thovigto of  odsts. awardedbe _resolved by tin

Assessment Officer in accordance with, the Court's prior direction,

6141-0 he% this is the ease, despite the Sawridg-e. Trustees' staterrrent at pare Ii of their submissions that different

bills of costs are being submitted for each tleeTiog, -.Both $awsidopatuus also suggest that they -da note.rguelhat

Mr. Stoney is jointly and severally liable fer costs in-Strwridoe V. This contradicts their preVieds:steternents-ort the

matter,-See Ms..tienctra'S letter dated Sept VI 201.7'at Tab 5 ofthe Trustee? Submissions, and Mr. MOIstzd's email

sent Sept 1.9,. 2017 At'fab A of the ri4t Nation's Submissions,

E3 21314.4;pocx;
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ALL OF mum IS RESPECTFULLY SUBMITTED this 1  day of Januto, 2018

E3628711.DOW.

FIELD LLP
Counsel for P

POn
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