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OVERVIEW 

1. These Appeals arise in the context of an Advice and Direction Application by the 1985

Trustees that has been under case management for over a decade, during which time the trust 

assets at issue, which were originally settled in 1982 for the use and benefit of only Sawridge First 

Nation (“SFN”) members, have not been available for distribution to beneficiaries.  

2. The crux of these Appeals is whether the trustees of the 1982 Sawridge Band Trust (the

“1982 Trust”) had the power on April 15, 1985 to resettle all trust assets into a new trust for a 

different class of beneficiaries and on different terms, in circumstances where they did not obtain 

the consent of beneficiaries and court approval for a variation or resettlement as required by 

section 42 of the Trustee Act.1 

3. In Sawridge #12, the decision under appeal, the Honourable Justice J.T. Henderson (the

“CMJ”) correctly determined that the effect of the 2016 Consent Order in the underlying Advice 

and Direction Application relating to the April 15, 1985 transfer of all assets from the 1982 Trust 

to the 1985 Sawridge Band Inter Vivos Settlement (the “1985 Trust”) was to approve only the 

transfer of legal title to those assets to the 1985 Trustees and that beneficial title remained with 

the class of beneficiaries defined in the 1982 Trust deed, being the present and future members 

of SFN.2 This Court should uphold the CMJ’s decision. 

PART 1 – STATEMENT OF FACTS 

A. Sawridge First Nation Trusts and Bill C-31 Amendments to the Indian Act

i. Source of Funds Used to Purchase Assets Placed in the SFN Trusts

4. In 1966, Chief Walter Patrick Twinn became the Chief of SFN, and he remained in that

position until his death on October 30, 1997.3 When Walter Patrick Twinn became Chief in 1966, 

SFN did not have any businesses. SFN’s goal was to save as much as possible and use its capital 

1 Trustee Act, RSA 2000, c T-8, s 42  
2 Twinn v Trustee Act, 2022 ABQB 107 [Sawridge #12] at paras 62, 69, 70-75, 285-286  
3 Affidavit of Paul Bujold sworn September 12, 2011 and filed September 13, 2011 (“Bujold September 12, 2011 
Affidavit”) at para 6 (OPGT’s Extracts of Key Evidence (“OPGT EKE”) Tab 5 at A44) 
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and revenue funds to become totally self-supporting one day.4 Chief Walter Twinn believed that 

the lives of SFN members could be improved by creating businesses that gave rise to employment 

opportunities. He believed that investing a portion of SFN’s oil and gas royalties would stimulate 

economic development and create an avenue for self-sufficiency, self-assurance, confidence and 

financial independence for SFN’s members.5 

5.      As such, SFN began to invest some of its oil and gas royalties in land, hotels and other 

business assets in the early 1970s, and such assets were held on trust for SFN by individuals 

because it was unclear at that time whether SFN had ownership powers.6 

6.      The primary source of income of SFN originated with the discovery of oil on the SFN 

reserve lands. The royalty monies resulting from the sale of oil and gas were received and held 

in SFN’s capital account in accordance with the Indian Act, and SFN capital moneys were 

expended with the authority and direction of the Minister and the consent of the Council of SFN. 

The SFN capital moneys were used for economic development, specifically to invest in various 

companies carrying on business under the Sawridge name, and were placed in the SFN Trusts.7 

7.      SFN adhered to Treaty No. 8, the written text of which provides, in part, that the SFN 

“reserves of land, or any interest therein, may be sold or otherwise disposed of by Her Majesty’s 

Government for the use and benefit of the said Indians entitled thereto, with their consent first 

had and obtained.”8 

8.      The oil and gas underlying the SFN reserves constitutes an interest in their land. Pursuant 

to the terms of Treaty No. 8, the Indian Act and regulations and the Indian Oil and Gas Act and 

regulations, Canada granted oil and gas leases to third parties with respect to SFN reserve lands. 

 
4 Affidavit of Darcy Twin sworn September 24, 2019 and filed September 26, 2019 (“Twin 2019 Affidavit”) at para 7 
and Exhibit B (SFN Extracts of Key Evidence (“SFN EKE”) at I5, I11, I13-I15) 
5 Bujold September 12, 2011 Affidavit at para 7 (OPGT EKE Tab 5 at A45) 
6 Bujold September 12, 2011 Affidavit at para 8 (OPGT EKE Tab 5 at A45) 
7 Twin 2019 Affidavit at para 7 and Exhibit B (SFN EKE at I5-I6, I21-I26) 
8 “Treaty No. 8 – Indian and Northern Affairs”, Woodward, Consolidated Native Law Statutes, Regulations and 
Treaties 2019 (Thomson Reuters: Toronto, 2018) at 1086 [Tab 1] 
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Oil and gas was produced from SFN reserve lands and the royalties from this production were 

paid to Canada in trust for SFN. 

9.      Pursuant to section 4 of the Indian Oil and Gas Act, and regulations, the royalty money 

was paid to Canada in trust only for the benefit of SFN as the “Indian Band concerned”.9 This 

money could only to be expended for the “use and benefit” of SFN,10 and could only be paid out 

in accordance with the Indian Act.11 The Indian Act provides that SFN was, and continues to be, 

the legal owner of the royalty money paid in trust to Canada, which is deemed to be capital 

moneys of SFN.12 The money received by Canada for surface rent and the interest paid on capital 

moneys was, and continues to, be revenue moneys of SFN.13 Pursuant to section 64 of the Indian 

Act, the expenditure of capital moneys requires the consent of the Council of a band and the 

authorization and direction of the Minister.14 Unless an investment by SFN fell within s. 64(1)(a) 

to (j) of the Indian Act, the capital moneys of SFN were expended pursuant to s. 64(1)(k) of the 

Indian Act, for the benefit of SFN.15  

10.      Section 64(1)(k) of the Indian Act provided authority for the transfer of capital money 

from the Crown to either SFN or an independent trust for SFN.16 In a letter from the Assistant 

Deputy Minister, Lands and Trust Services, Indian & Northern Affairs Canada dated December 23, 

1993, it was confirmed that the trusts held substantial sums which, to a large extent, had been 

derived from SFN capital and revenue moneys previously released by the Minister and such 

moneys were expended pursuant to sections 64 and 66 for the benefit of the members of SFN.17 

11.      SFN relies on this letter and the other evidence concerning the source of the funds used 

to invest in assets that have been settled into SFN’s Trusts, to highlight that such funds were 

 
9 Indian Oil and Gas Act, RSC 1985, c I-7, s 4  
10 Ermineskin Indian Band and Nation v Canada, 2009 SCC 9 [Ermineskin] at para 100  
11 Ermineskin at para 94  
12 Indian Act, RSC 1985, c I-5, s 62 [Indian Act] 
13 Indian Act, s 62  
14 Indian Act, s 64  
15 Indian Act, s 64(1)(k)  
16 Ermineskin at para 151  
17 Twin 2019 Affidavit at para 8 and Exhibit C (SFN EKE at I6 and I27) 
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released to SFN on its representation to the Crown and with the intention that such funds would 

be used for the benefit of its members, in accordance with the applicable legislation. 

ii. The 1982 Trust 

12.      The 1982 Trust was settled on April 15, 1982 by Walter Patrick Twinn, in his capacity as 

Chief of SFN.18 The purpose of the 1982 Trust was to settle assets that were at the time held in 

trust by him and other individuals for present and future members of SFN into a formal trust to 

which any further assets acquired on trust for the present and future members of SFN could be 

added, in order to provide long-term benefits for members of SFN.19  

13.      A resolution was passed directing all necessary documentation be prepared to transfer all 

such property into the 1982 Trust, and those assets were ultimately transferred into the 1982 

Trust.20 In October 1993, during the Bill C-31 trial, Chief Walter Twinn testified the reason for 

establishing the SFN trusts was that, at that time, SFN was not considered to be a legal entity.21  

14.      On June 17, 1983, the 1982 Trust deed was varied by Court Order, pursuant to section 42 

of the Trustee Act, RSA 1980, c T-10, in order to provide for staggered terms for the Trustees.22 

15.      The 1982 Trust contains the following provisions which are relevant to these Appeals: 

1. The Settlor and the Trustees hereby establish a Trust Fund, which the Trustees shall administer 
in accordance with the terms of this Agreement. 

… 
 
3. The Trustees shall hold the Trust Fund in trust and shall deal with it in accordance with the 

terms and conditions of this Agreement. No part of the Trust Fund shall be used for or diverted 
to purposes other than those purposes set out herein. 

 
… 
 

 
18 Twin 2019 Affidavit at paras 1, 5-6 (SFN EKE at I5); Bujold September 12, 2011 Affidavit at Exhibit A (OPGT EKE Tab 
5 at A52) 
19 Bujold September 12, 2011 Affidavit at para 9 and Exhibit A (OPGT EKE Tab 5 at A45, A52-53) 
20 Bujold September 12, 2011 Affidavit at paras 10, 12 and Exhibits B, D, and E (OPGT EKE Tab 5 at A45-A46, A59, 
A62-A85); Excerpts of Transcript from the Questioning on Affidavit of Paul Bujold on May 27 & 28, 2014 at 45:19-27; 
53:7-13; 54:19-27 (SFN EKE at I28-I29, I35-I36) 
21 Twin 2019 Affidavit at para 7 and Exhibit B at 3957 (SFN EKE at I5 and I23-I24) 
22 Bujold September 12, 2011 Affidavit at para 11 and Exhibit C (OPGT EKE Tab 5 at A46, A60-A61); Excerpts of 
Transcript from the Questioning on Affidavit of Paul Bujold on May 27 & 28, 2014 at 74:1-14 (SFN EKE at I37) 
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5. The Trustees of the Trust shall be the Chief and Councillors of the Band … it being the intention 
that the Chief and all Councillors should be Trustees. In the event there are no Trustees able to 
act, any person interested in the Trust may apply to a Judge of the Court of Queen’s Bench of 
Alberta who is hereby empowered to appoint one or more Trustees, who shall be a member of 
the band. 

 
6. The Trustees shall hold the Trust Fund for the benefit of all members, present and future of the 

Band; provided, however, that at the end of twenty one (21) years after the death of the last 
decendant [sic] now living of the original signators of Treaty Number 8 who at the date hereof 
are registered Indians, all of the Trust Fund then remaining in the hands of the Trustees shall 
be divided equally among all members of the Band then living. 

 
… 
 

The Trustees shall have complete and unfettered discretion to pay or apply all or so much of 
the net income of the Trust Fund, if any, or to accumulate the same or any portion thereof, 
and all or so much of the capital of the Trust Fund as they in their unfettered discretion from 
time to time deem appropriate for the beneficiaries set out above: and the Trustees may 
make such payments at such time, and from time to time, and in such manner as the Trustees 
in their uncontrolled discretion deem appropriate.23 

 

16.      The foregoing provisions are unambiguous in stating the assets held by the 1982 Trust 

were to be used only for the use and benefit of present and future members of SFN. The powers 

of the 1982 Trustees were circumscribed by the terms and conditions of the 1982 Trust and the 

Trustee Act.  The beneficiaries are the present and future members of SFN and the definition is 

not tied to the provisions of the Indian Act. 

17.      The terms of the 1982 Trust deed required the trustees to deal with the trust assets in 

accordance with its terms and conditions.24 Its terms prohibited use of the trust assets or 

diversion of trust assets for any purposes other than those set out in the deed, which in turn 

states the trust assets are to be held for the benefit of all members, present and future, of SFN.25 

18.      SFN currently consists of 47 members, one of whom is a minor.26 These members are, by 

definition, the only beneficiaries of the 1982 Trust.27 

 

 
23 Bujold September 12, 2011 Affidavit at Exhibit A paras 1, 3, 5-6 (OPGT EKE Tab 5 at A52-A55) 
24 Bujold September 12, 2011 Affidavit at Exhibit A para 3 (OPGT EKE Tab 5 at A53)  
25 Bujold September 12, 2011 Affidavit at Exhibit A paras 3 and 6 (OPGT EKE Tab 5 at A53-A55)  
26 Affidavit of Darcy Twin sworn April 19, 2022 (Application for intervenor status in these Appeals) at para 3. Due to 
a recent death, the number of members is now 47 instead of 48 as stated in councilor Darcy Twin’s 2022 Affidavit. 
27 Bujold September 12, 2011 Affidavit at Exhibit A Preamble and para 6 (OPGT EKE Tab 5 at A52-A55) 
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iii. Bill C-31 Amendments to the Indian Act 

19.      On April 17, 1982, the Constitution Act, 1982, including the Canadian Charter of Rights 

and Freedoms, came into force, but section 15 of the Charter did not come into effect until April 

17, 1985 to give provincial and federal governments time to bring legislation into compliance.28  

20.      The federal government introduced Bill C-31, An Act to amend the Indian Act, to address 

certain discriminatory provisions of the Indian Act relating to Indian status and membership.29 

Bill C-31 also provided a mechanism for bands to control their own membership if desired.30 

21.      In accordance with section 10 of the Indian Act, as amended by Bill C-31 effective April 

17, 1985, SFN assumed control of its membership process on July 8, 1985, being the day its 

membership rules, supporting documentation and bylaws were handed to the Deputy Minister 

of Indian and Northern Affairs who accepted them on behalf of the Minister.31 Nevertheless, SFN 

asserted an inherent right to control its membership.32 

22.      At the time SFN assumed control of its membership list, the Department of Indian and 

Northern Affairs’ band membership list included 37 members, several of whom were minors.33 

iv. The 1985 Trust and Transfer of Assets from 1982 Trust to 1985 Trust 

23.      Chief Walter Patrick Twinn testified at the Bill C-31 trial that SFN was concerned Bill C-31 

would result in a large number of persons obtaining membership in SFN without SFN’s consent.34  

24.      The 1985 Trust was created on April 15, 1985,35 two days before Bill C-31 came into force, 

in anticipation of the passage of Bill C-31, and with the objectives that the beneficiaries of the 

1985 Trust would be the people who were considered SFN members before the passage of Bill 

 
28 Bujold September 12, 2011 Affidavit at para 13 (OPGT EKE Tab 5 at A46) 
29 Bujold September 12, 2011 Affidavit at para 13 and Exhibit F (Bill C-31) (OPGT EKE Tab 5 at A46, A86-A108) 
30 Bujold September 12, 2011 Affidavit, Exhibit F (Bill C-31), s 10 (OPGT EKE Tab 5 at A102) 
31 Affidavit of Roland Twinn filed September 28, 2016 at para 7 and Exhibit 2 at para 2 (SFN EKE at I42, I45-I47); 
Bujold September 12, 2011 Affidavit at para 13, Exhibit F (Bill C-31) at s 10 (OPGT EKE Tab 5 at A46, A102) 
32 Amended Statement of Claim in Action T66-86 filed April 25, 1986 at paras 11-12 (OPGT EKE Tab 1 at A5-A6) 
33 July 22, 1985 Letter from INAC and October 4, 1985 Letter from INAC attaching band list, being SAW002316-2323 
of the Supplemental Affidavit of Records sworn by Paul Bujold on April 27, 2018 (SFN EKE at I48-I55) 
34 Twin 2019 Affidavit at para 7 and Exhibit B at 3761 (SFN EKE at I5-I6, I12); Bujold September 12, 2011 Affidavit at 
para 15 (OPGT EKE Tab 5 at A47) 
35 Bujold September 12, 2011 Affidavit at para 16 and Exhibit G (OPGT EKE at A47, A109-A119) 
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C-31 and that the people who might be declared to be SFN members under Bill C-31 would be 

excluded as beneficiaries for a short time until SFN could see what Bill C-31 would bring about. 

The people who might be declared to be SFN members under Bill C-31 would be excluded as 

beneficiaries.36 Ultimately, however, the intention was that the assets from the 1985 Trust would 

be placed in the 1986 Trust (whose beneficiaries are defined as members of SFN).37 

25.      On April 15, 1985, the Trustees of the 1982 Trust passed a resolution to transfer all of the 

assets of the 1982 Trust to the 1985 Trustees pursuant to paragraph 6 of the 1982 Trust deed 

and their discretion to pay or apply all or such much of the net income or capital of the Trust 

Fund for the beneficiaries of the Trust.38 SFN passed a resolution signed by nine members to 

approve the transfer of the assets from the 1982 Trust to the 1985 Trust.39 

26.      At the time of the transfer, the trustees of the 1982 Trust were the same the trustees of 

the 1985 Trust.40 All assets in the 1982 Trust were transferred to the 1985 Trustees,41 and the 

approximate net value of those assets as of December 31, 2010 was $70,263,960.42  

27.      After April 15, 1985, no further funds or assets were put into the 1985 Trust.43 The 

debenture held in trust for the SFN which was purportedly then assigned to the 1985 Trust was 

discharged in 2003, and there is no evidence it ever entered the 1985 Trust.44   

 
36 Twin Affidavit at para 7 and Exhibit B at 3906-3909 (SFN EKE at I5-I6, I16-I18) 
37 Twin Affidavit at para 7 and Exhibit B at 3948-3949 (SFN EKE at I5-I6, I19-I20); Bujold September 12, 2011 Affidavit 
at Exhibit K at para 2(a) (OPGT EKE Tab 5 at A136)  
38 Bujold September 12, 2011 Affidavit at para 19 and Exhibit H (OPGT EKE Tab 5 at A48, A120). 
39 Bujold September 12, 2011 Affidavit at para 20 and Exhibit I (OPGT EKE Tab 5 at A48, A138). 
40 Sawridge #12  at paras 202 and 286; Bujold September 12, 2011 Affidavit at Exhibit H (OPGT EKE Tab 5 at A121) 
41 Bujold September 12, 2011 Affidavit at para 22 (OPGT EKE Tab 5 at A48); Excerpts of Transcript from the 
Questioning on Affidavit of Paul Bujold May 27 & 28, 2014 48:4-27, 49:1-4; 53:7-8 (SFN EKE at I30-I32); Band 
Council Resolution 454-117-85/86 (OPGT EKE Tab 18 at A462). 
42 Bujold September 12, 2011 Affidavit at para 27 (OPGT EKE Tab 5 at A49). 
43 Bujold September 12, 2011 Affidavit at para 30 (OPGT EKE Tab 5 at A50). 
44 Excerpts of Transcript from Questioning on Affidavit of  Paul Bujold February 26 & March 2, 2020 at 42:2-19, 44:3-
6, 46:20-24, 48:1-4, 48:22-27 (SFN EKE I58-I61); Affidavit of Paul Bujold filed February 24, 2020 at para 11 and Exhibit 
B (SFN EKE at I124, I126-I128) 
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28.      There are significant differences between the terms of the 1982 Trust and the 1985 Trust. 

Most importantly, the beneficiary definition in the 1985 Trust declaration is substantially 

different than that of the 1982 Trust declaration: 

“Beneficiaries” at any particular time shall mean all persons who at the time qualify as members 
of the Sawridge Band No. 19 pursuant to the provisions of the Indian Act, R.S.C. 1970, Chapter I-6 
as such provisions existed on the 15th day of April, 1982 and, in the event that such provisions are 
amended after the date of the execution of this Deed all persons who at such particular time would 
qualify for membership of the Sawridge Indian Band No. 19 pursuant to the said provisions as such 
provisions existed on the 15th day of April, 1982 and, for greater certainty, no persons who would 
not qualify as members of the Sawridge Indian Band No. 19 pursuant to the said provisions, as such 
provisions existed on the 15th day of April, 1982, shall be regarded as “Beneficiaries” for the 
purpose of this Settlement whether or not such persons become or are at any time considered to 
be members of the Sawridge Indian Band No. 19 for all or any other purposes by virtue of 
amendments to the Indian Act, R.S.C. 1970, Chapter I-6 that may come into force at any time after 
the date of the execution of this Deed or by virtue of any other legislation enacted by the 
Parliament of Canada or by any province or by virtue of any regulation, Order in Council, treaty or 
executive act of the Government of Canada or any province or by any other means whatsoever; 
provided, for greater certainty, that any person who shall become enfranchised, become a 
member of another Indian band or in any manner voluntarily cease to be a member of the 
Sawridge Indian Band No. 19 under the Indian Act, R.S.C. 1970, Chapter I-6, as amended from time 
to time, or any consolidation thereof or successor legislation thereto shall cease to be a Beneficiary 
for all purposes of this Settlement;45  

29.      The practical effect of this change in beneficiary definition is to exclude those persons 

granted membership in SFN in accordance with Bill C-31 and to permit non-members to qualify 

as beneficiaries. In other words, some persons who are members of SFN do not qualify as 

beneficiaries of the 1985 Trust and some persons who are not SFN members do qualify.46 

30.      The definition of beneficiaries in the 1985 Trust is also discriminatory.47 It excludes the 

Bill C-31 woman and would disentitle any female beneficiary who marries a non-indigenous man. 

31.      Additionally, the discretionary power of encroachment or advancement granted to the 

trustees is substantially broader in the 1985 Trust deed and expressly permits them to favour or 

deprive any one or more of the beneficiaries:  

The Trustees shall have complete and unfettered discretion to pay or apply all or so much of the 
net income of the Trust Fund, if any, or to accumulate the same or any portion thereof, and all or 
so much of the capital of the Trust Fund as they in their unfettered discretion from time to time 

 
45 Bujold September 12, 2011 Affidavit at para 17 and Exhibit G at para 2(a) (OPGT EKE Tab 5 at A47, A110-A111) 
46 Sawridge #12 at paras 63-64; Brief of the Sawridge Trustees in Respect of the Impact of the Definition of 
Beneficiaries, filed November 30, 2020 (Trustees’ Extracts of Key Evidence (“Trustees EKE”) at Tab 6, p 44-49). 
47 Consent Order (Issue of Discrimination) filed January 22, 2018 (OPGT EKE Tab 16 at A449). 
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deem appropriate for any one or more of the Beneficiaries; and the Trustees may make such 
payments at such time, and from time to time, and in such manner and in such proportions as the 
Trustees in their uncontrolled discretion deem appropriate.48  

32. The broader power of advancement was likely intentional in drafting the 1985 Trust deed

in order to permit the eventual merger or transfer of assets with the contemplated 1986 Trust. 

33. Since the transfer of assets from the 1982 Trust to the 1985 Trust, there have been no

distributions of the assets held in the 1985 Trust to beneficiaries.49 All benefits and programming 

and services have been paid out to or for members from the 1986 Trust.50 

v. The 1986 Trust

34. The 1986 Trust was settled on August 15, 1986, after SFN took control of its membership

list under s 10 of the Indian Act, and it defines its beneficiaries as members of SFN: 

“Beneficiaries” at any particular time shall mean all persons who at that time qualify as members 
of the Sawridge Indian Band under the laws of Canada in force from time to time including, without 
restricting the generality of the foregoing, the membership rules and customary laws of the 
Sawridge Indian Band as the same may exist from time to time to the extent that such membership 
rules and customary laws are incorporated into, or recognized by, the laws of Canada;51 

35. Chief Walter Patrick Twinn testified that it was the intention that the assets from the 1985

Trust would ultimately be placed in the 1986 Trust (whose beneficiaries are defined as members 

of SFN).52 Paul Bujold, on behalf of the Trustees, also deposed that this was the intention:  

My investigation shows that the goal of the Settlor of the 1985 Trust had been to switch back to 
“members” of [SFN] as beneficiaries and combine the 1985 and 1986 Trusts once the result of Bill 
C-31 was known.53

B. The Indian Act Before Bill C-31

36. It must be noted that defining beneficiaries by reference to the Indian Act as it read on

April 15, 1982 has given rise to uncertainty as evidenced by the differing positions advanced by 

48 Bujold September 12, 2011 Affidavit at Exhibit G at para 6 (OPGT EKE Tab 5 at A115) 
49 Excerpts of Transcript from Questioning on Affidavit of Paul Bujold May 27 & 28, 2014 at 146:19-27, 147:1-3 (SFN 
EKE at I39-I40) 
50 Excerpts of Transcript from Questioning on Affidavit of Paul Bujold May 27 & 28, 2014 at 98:1-14 (SFN EKE at I38) 
51 Bujold September 12, 2011 Affidavit at para 29, Exhibit K at para 2(a) (OPGT EKE Tab 5 at A49, A136) 
52 Twin 2019 Affidavit at para 7, Exhibit B at 3948-3949 (SFN EKE at I7, I18-I19); Bujold September 12, 2011 Affidavit 
at para 29, Exhibit K at para 2(a) (OPGT EKE Tab 5 at A49, A136) 
53 Affidavit of Paul Bujold sworn and filed February 15, 2017 at paras 75, 153-155 (SFN EKE at I63-I64) 
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the 1985 Trustees, the OPGT and Catherine Twinn as to who qualifies as a beneficiary based upon 

the definition in the 1985 Trust.54  

37. Registration for Indian status and membership in a particular first nation was not one and

the same prior to Bill C-31. Prior to Bill C-31, a status Indian could be registered as a member of 

a particular band or as an Indian on the General List.55  

38. Subsection 9(1) of the 1970 Act allowed a band council or any ten electors to protest the

addition of any person to that Band’s list to the Registrar.  Subsection 9(2) required the Registrar 

to investigate whether the impugned person should have been added to the Band List, and s 9(3) 

allowed a band council to refer the matter to a district or county court for judicial review of the 

Registrar’s decision on the standard of correctness.56 Subsection 13(a) required a band council to 

consent to the addition of a person registered on the General List to be added to the Band List.   

39. Therefore, in accordance with the legislation, a person could be registered as a status

Indian without being a member of a Band.  Further, contrary to the assertion of Catherine 

Twinn,57 bands had control over the addition of members to their band list. Registration as a 

status Indian was not synonymous with band membership.  

C. The 2016 Consent Order

i. Terms of the 2016 Consent Order

40. This Action arises from an Application for Advice and Direction by the Trustees of the 1985

Trust wherein they have sought the advice and direction of this Honourable Court in relation to 

the transfer of assets from the 1982 Trust to the 1985 Trust and the beneficiaries. On August 24, 

2016, the Parties to this Action presented to Justice Thomas a Consent Order, along with a written 

brief prepared by the 1985 Trustees, which would approve the transfer of assets from the 1982 

Trust to the 1985 Trust nunc pro tunc.  

54 Brief of the Sawridge Trustees in Respect of the Impact of the Definition of Beneficiaries, filed November 30, 2020 
(Trustees EKE Tab 6, p 44-49). 
55 Indian Act RSC 1970, c I-6, s 6 [ “1970 Indian Act”] [Tab 2] 
56 1970 Indian Act, ss 9(1),(2) & (3), 13 [Tab 2] 
57 Factum of Catherine Twinn at para 6 
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41.      Justice Thomas granted the Order, which states the following: 

UPON HEARING representations from counsel for the Sawridge Trustees that the Sawridge 
Trustees have exhausted all reasonable options to obtain a complete documentary record 
regarding the transfer of assets from the 1982 Trust to the 1985 Trust; AND that the parties to this 
Consent Order have been given access to all documents regarding the transfer of assets from the 
1982 Trust to the 1985 Trust that the Trustees have reviewed; AND that the Trustees are not 
seeking an accounting of the assets transferred into the 1982 Trust; AND that the Trustees are not 
seeking an accounting of the assets transferred into the 1985 Trust; AND UPON noting that little 
information is available regarding the transfer of assets from the 1982 Trust to the 1985 Trust; 

IT IS HEREBY ORDERED THAT: 

The transfer of assets which occurred in 1985 from the Sawridge Band Trust (“1982 Trust”) to the 
Sawridge Band Inter Vivos Settlement (“1985 Trust”) is approved nunc pro tunc. The approval of 
the transfer shall not be deemed to be an accounting of the assets of the 1982 Trust that were 
transferred and shall not be deemed to be an accounting of the assets in the 1985 Trust that 
existed upon settlement of the 1985 Trust. 

Without limiting the generality of the foregoing, the Trustees’ application and this Consent Order 
cannot be relied upon by the Trustees in the future as a basis to oppose or prevent a beneficiary 
from seeking an accounting from the 1985 Trust, including an accounting to determine the assets 
that were transferred into the 1985 Trust from the 1982 Trust or an accounting of the assets 
transferred into the 1982 Trust.58 

42.      Nothing in the terms of the 2016 Consent Order states the issue of beneficial title to the 

assets was being determined at the time it was issued.  As the 1985 Trustees note in their Factum, 

the issue of who the beneficiaries were was still to be determined. 

ii. SFN and 1982 Beneficiaries were not Parties to the 2016 Consent Order 
 

43.      The 1982 Trust beneficiaries were not parties to the 2016 Consent Order. While SFN’s 

counsel was present in the courtroom to respond to a Rule 5.13 production application brought 

against it by the OPGT, SFN was not a party to the 2016 Consent Order. SFN’s counsel therefore 

declined to make submissions on its behalf in relation to the Consent Order.59  

44.      SFN’s suggestion that the OPGT agree to the 2016 Consent Order was a position of 

compromise in the face of the OPGT’s over-reaching applications for production. 60  This does not 

mean that SFN was a party to the Consent Order or that SFN played any role in its drafting. 

 
58 August 24, 2016 Consent Order (Appeal Record at 18-20) 
59 Twin 2019 Affidavit at para 10 (SFN EKE at I7) 
60 OPGT Amended Rule 5.13 Application filed July 16, 2015 (SFN EKE at I65) and OPGT Rule 5.13 Application filed 
February 1, 2016 (SFN EKE at I78) 
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45.      The June 22, 2016 “With Prejudice” offer made by the 1985 Trustees, which circulated 

the draft consent order, contained no discussion of the legal basis for the order and made no 

reference to case law or to Section 42 of the Trustee Act.61 At questioning on affidavit of Paul 

Bujold, counsel for SFN confirmed that SFN had no control over the consent order.62  

46.      No party or non-party to this action has produced any evidence showing that SFN was 

involved in the drafting or preparation of the 2016 Consent Order.  

47.      The position of SFN has been, and continues to be, that the trust property is held only for 

the benefit of members of SFN. Further, the position of SFN has always been to achieve resolution 

of this matter without continuing to dissipate the assets of the trust for payment of legal fees. 

iii. The CMJ’s Consideration of the Effect of the 2016 Consent Order 

48.      When the CMJ assumed conduct of this matter, he promptly inquired about the meaning 

and effect of the 2016 Consent Order, which he correctly identified as a fundamental and pivotal 

issue.63 He did not predetermine the issue as suggested by the Appellants, noting various possible 

interpretations and inviting the parties’ submissions.64  

49.      The 1985 Trustees voluntarily filed an application to have the Court formally consider this 

issue on September 13, 2019.65 SFN and Shelby Twinn applied for and were granted intervenor 

status in the Court below with full rights to participate by way of putting forth evidence and 

making written and oral submissions.66   

50.      The CMJ afforded the parties and intervenors further opportunity to adduce any 

additional relevant and material evidence before considering the meaning and effect of the 2016 

 
61 Letter from Dentons to Hutchison Law, dated June 22, 2016 (OPGT EKE Tab 8 at A206-A209) 
62 Excerpt of Transcript from Questioning on Affidavit of Paul Bujold July 17, 2016 at 6:19-24 (SFN EKE at I84) 
63 April 25, 2019 email from Justice Henderson (OPGT EKE Tab 25 at A578); Transcript of the April 25, 2019 
Proceeding) at 4:16-19 (OPGT EKE Tab 26 at A584); and Transcript of the September 4, 2019 Proceeding at 13:16-
23, 14:3-13, 20:25-27, 20:31-32, 22:26-31, 26:1-7 (OPGT EKE Tab 27 at A606-A607, A613, A615, A619) 
64 April 25, 2019 email from Justice Henderson (OPGT EKE Tab 25 at A578); Transcript of April 25, 2019 Proceeding 
at 3:21-41, 4:16-19 (OPGT EKE Tab 26 at A583-A584); and Transcript of the September 4, 2019 Proceeding at 13:16-
23, 14:3-13, 20:25-27, 20:31-32, 22:26-31, 26:1-7 (OPGT EKE Tab 27 at A606-A607, A613, A615, A619) 
65 Application of the 1985 Trustees filed September 13, 2019 (Appeal Record at 15) 
 
66 October 31, 2019 Order of the CMJ granting SFN and Shelby Twinn Intervenor Status (SFN EKE at I85-I87) 
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Consent Order. Further affidavits were filed by the 1985 Trustees and Catherine Twinn. The OPGT 

filed another Rule 5.13 production application against SFN, which was ultimately resolved by way 

of consent order.67 In addition, 20 briefs or letter-form submissions were filed by the parties and 

intervenors between November 2019 and September 2021. An oral hearing occurred on 

September 27 and 28, 2021. The CMJ issued the decision in Sawridge #12 on February 4, 2022, 

nearly three years after first inquiring about the effect of the 2016 Consent Order.   

51.      The position SFN advanced in the Asset Transfer Application was ultimately successful, as 

the CMJ determined that the August 24, 2016 Consent order approved transfer of legal title to 

the 1985 Trustees but that beneficial title to the transferred assets remained with the 1982 Trust 

beneficiaries, being the present and future members of SFN.68  

52.      This Court should uphold the CMJ’s decision and dismiss the Appeals. 

PART 2 – GROUNDS OF APPEAL 

53.      SFN agrees with the 1985 Trustees’ grouping of the grounds of appeal into three issues:69 

A. Did the CMJ err in finding only legal title was transferred to the 1985 Trustees on April 
15, 1985 and that beneficial title remained with the beneficiaries of the 1982 Trust? 

B. Did the CMJ err by interpreting the 2016 Consent Order? 

C. Did the CMJ exceed his jurisdiction in Sawridge #12? 

54.      SFN will focus its argument on the first and third grounds of appeal in an effort to avoid 

duplication of submissions already made by the 1985 Trustees. 

PART 3 – STANDARD OF REVIEW 

55.      SFN agrees with and adopts the 1985 Trustees’ description of the applicable standard of 

review on these Appeals.70 

 

 
67 Consent Order (OPGT Application for Additional Production) filed February 21, 2020 (SFN EKE at I88-I91) 
68 Sawridge #12 at paras 285-286 
69 Factum of the 1985 Trustees at paras 27-28 
70 Factum of the 1985 Trustees at paras 29-33 
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PART 4 – ARGUMENT 

A. The CMJ correctly found only legal title was transferred to the to the 1985 Trustees 
and that beneficial title remained with the beneficiaries of the 1982 Trust. 
 

i. A transfer of beneficial title from one trust to another is only permitted if the deed 
expressly permits it or consent and approval are obtained under section 42. 

 
56.      The 1982 Trust is unequivocal as to who its beneficiaries are – all members, present and 

future, of SFN. The 1985 Trust was not a named beneficiary of the 1982 Trust and therefore 

should not have been able to receive the trust assets directly in 1985, as noted by the 1985 

Trustees in their brief in support of the August 24, 2016 Consent Order.71 

57.      What the 1982 Trustees purported to do on April 15, 1985 was tantamount to varying the 

trust deed to change the beneficiary definition (and other provisions), which is something they 

could only do if permitted by law: if the terms of the deed expressly provided for such power or 

if they sought and obtained the consent of beneficiaries and approval required for a resettlement 

or variation of a trust under s 42 of the Trustee Act.72   

58.      They did not comply with s 42 when transferring legal title to the 1982 Trust assets to the 

1985 Trustees on April 15, 1985, at which time the trustees of both trusts were the same.73  

59.      There was similarly no compliance with s 42 when the 2016 Consent Order was obtained. 

The 1982 Beneficiaries were not parties to the 2016 Consent Order. 

60.      The primary duty of a trustee is to carry out the terms of the trust, and at common law 

the Trustees may only vary a trust if the settlor expressly grants them such power:  

It is the first duty of the trustees to preserve the trust property and to carry out the trust terms. 
Unless the settlor chooses to give them such a power, they have no authority to vary the terms of 
the trust, any more than they can neglect their duty to preserve the trust property. Nor does it 
matter whether the term which the trustees would like to vary is concerned with the beneficial 
interests created by the trust or the powers of themselves as trustees. It follows that, even if the 
trustees honestly and reasonably believe that it would be for the benefit of the beneficiaries were 

 
71 Brief of the Sawridge Trustees on Transfer of Assets filed August 17, 2016 at para 18 (OPGT EKE Tab 12 at A315) 
72 See also Berg v Jaylevy, 2019 ONSC 2255 at paras 42-43. Alberta eliminated the rule in Saunders v Vautier by 
statute. Variation or termination by court order was governed by s 42 of the Trustee Act. 
73 Bujold September 12, 2011 Affidavit at Exhibit H (OPGT EKE Tab 5 at A121) 
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the trustees to depart in any way from any term of the trust, nevertheless they would be in breach 
of the trust were they to do so.74 

61.      In this case, the 1982 deed did not confer on the trustees a power of amendment. 

Recognizing this, they had previously sought a Court Order under section 42 of the Trustee Act 

permitting an amendment to the deed to provide for staggered terms for trustees in 1983.75 

62.      Instead, on April 15, 1985, the trustees purported to rely upon the power of advancement 

contained in paragraph 6 of the 1982 Trust deed to resettle the assets into the 1985 Trust,76 

thereby changing the class of beneficiaries along with other terms on which the assets were held.   

ii. The power of advancement in the 1982 Trust did not permit transfer of beneficial 
title to a new class of beneficiaries thereby depriving some future members of 
beneficiary status and permitting non-members of SFN to qualify as beneficiaries.  
 

63.       The Appellants rely upon the House of Lords decision in Pilkington in support of their 

position that both legal and beneficial title were transferred on April 15, 1985; however, the CMJ 

correctly found “the lawfulness of a trust to trust transfer, as described in Pilkington, is 

dependent upon the transfer being in the best interests of the beneficiaries of the original trust, 

and not beyond the scope of power of the original trustees.”77 

64.      In Pilkington, the trustees applied for a determination as to whether it was possible for 

them to exercise their discretion to resettle a part of a trust under a statutory power of 

advancement.78 Funds had been settled by an uncle for, inter alia, the benefit of a nephew and 

that nephew’s issue. For tax purposes, the trustees wanted, and the nephew appears to have 

agreed, to exercise the trustees’ statutory power of advancement to effectively resettle a portion 

the nephew’s funds on his young daughter, thereby avoiding estate duties. Section 32 of the 

Trustee Act 1925 of the UK, provided a general power of advancement to all trustees, provided 

 
74 Donovan Waters, Mark Gillen & Lionel Smith, eds, Waters’ Law of Trusts in Canada 4th Edition (Toronto: Carswell, 
2012) at 1358 [Waters] [Tab 3] 
75 Bujold September 12, 2011 Affidavit at para 11 and Exhibit C (OPGT EKE Tab 5 at A46, A60-A61) 
76 Bujold September 12, 2011 Affidavit at Exhibit H (OPGT EKE Tab 5 at A120) 
77 Sawridge #12 at para 170. 
78 Trustee Act 1925 15 Geo 5, c19, s32 (UK) [Tab 4] (Section 32 of the Trustee Act 1925 was not amended from 
enactment until after the relevant time period). 
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the settlor did not exclude such a power.79 The trustees sought approval of the Court, which was 

granted. The tax authority appealed the order. The Court of Appeal reversed the order. On 

further appeal, the House of Lords restored the initial order approving the resettlement.   

65.      In Pilkington, Lord Reid commented that there was no dispute in that case that the 

proposed resettlement was for the benefit of the beneficiary.80 This is the crux of the case and 

the basis upon which SFN submits the principle in Pilkington does not apply to this case.  

66.      It must also be noted that the power of advancement under analysis in Pilkington is 

markedly different from the power of advancement contained in the 1982 Trust.81 The power to 

advance capital for the benefit of only one beneficiary is explicit. The 1982 Trust Deed instead 

only gives power to advance “for the beneficiaries”. Section 32 from Pilkington also protects 

against a trustee advancing all of a trust’s assets to one beneficiary to the exclusion of a co-equal 

or lesser beneficiary by only permitting a trustee to advance half of a beneficiary’s maximum 

possible share to the beneficiary. Third, the 1982 Trust Deed also states that “no part of the Trust 

Fund shall be used for or diverted to purposes other than those purposes set out herein.” This is 

a further restraint on the 1982 Trustees which requires that beneficial ownership of 1982 Trust 

assets not be given to non-members.   

67.      The Ontario Court (General Division) applied Pilkington in Hunter Estate.82 In Hunter 

Estate, the executors and trustees of a testator applied for advice and direction following a 

request by the two main trust beneficiaries to bifurcate the trust. The testator father left the 

entire residue of his estate into a “Family Trust” for the benefit of his two adult children and their 

issue, with a gift over to certain other individuals should there be no surviving issue.83 The 

testator’s two children wished to bifurcate the Family Trust into two identical trusts, one trust 

for each child and that child’s issue, containing identical assets and settled on “substantially the 

 
79 Trustee Act 1925 15 Geo 5, c19, s32 (UK) [Tab 4]  
80 See page 14 of Pilkington v Inland Revenue Commissioners, [1964] AC 612 (1962), where Lord Reid states in the 
first sentence of the second paragraph: “…the fact is that from beginning to end of these proceedings it has not been 
in dispute that the proposed arrangement can properly be described as being for the benefit of Miss Penelope…” 
(Factum of Catherine Twinn at 59). 
81 Trustee Act 1925 15 Geo 5, c19, s32 (UK) [Tab 4] 
82 Hunter Estate v Holton, 1992 CarswellOnt 537 (ON SC) [Hunter Estate] [Tab 5] 
83 Hunter Estate at para 3 [Tab 5] 
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same terms and conditions as contained in the existing will”, with the only exception being that 

only the issue of each child would be a beneficiary of that child’s trust.84 The gifts over to the 

certain other individuals would remain in both trusts and on identical terms to the Family Trust.85 

The purpose of this bifurcation was to allow the trustees to administer each child’s half interest 

in a manner suited to that child’s circumstances.86 

68.      The Court held that the Family Trust trustees could effect this resettlement via the 

exercise of the following power contained within the Testator’s will: “to pay to or for the benefit 

of any one or more of my wife and my issue to the exclusion of any one or more of my wife and 

my issue as my trustees may determine such amounts out of the capital of the said Fund as my 

Trustees in their sole discretion may from time to time determine.”87 

69.      The court held that it should not cut down a wide and discretionary power which was 

enacted for general use. The court applied Pilkington in finding that if a trustee has the power or 

discretion to advance, encroach, or otherwise appoint funds to a beneficiary directly, then the 

trustee also has the power or discretion to advance, encroach, or otherwise appoint those funds 

into a trust for the benefit of the beneficiary.88   

70.      However, both Pilkington and Hunter Estate show that the resettlement must be effected 

for the benefit of the beneficiaries identified in the original trust. Specifically, the court says that 

“subject to the approved basic division into two family trusts rather than the one, the new trusts 

closely mirror the provisions of the will, with certain minor modifications.  Basically, they provide 

the interests to the children, grandchildren and issue of the testator, with the ultimate gift over 

to the (certain named individuals)”.89  The court found that the retention of the identical 

beneficiaries meant that the proposed new trusts were not alien to the intention of the testator 

 
84 Hunter Estate at para 5 [Tab 5] 
85 Hunter Estate at para 5 [Tab 5] 
86 Hunter Estate at para 6 [Tab 5] 
87 Hunter Estate at para 2 [Tab 5] 
88 Hunter Estate at para 16 [Tab 5] 
89 Hunter Estate at para 20 [Tab 5] 
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or beyond the scope of the powers of the trustees.  All beneficiaries and contingent future 

interests were considered.90 

71.      The court ultimately approved the decision on the basis of the English case of Re Hastings-

Bass which held that “the court should not interfere with his (a trustee’s) action…unless (1) what 

he has achieved is unauthorized by the power conferred upon him or (2) it is clear that he would 

not have acted as he did (a) had he not taken into account considerations which he should not 

have taken into account, or (b) had he not failed to take into account considerations which he 

ought to have taken into account.” 91 As the Family Trust trustees had the power, there was no 

reason for the court to interfere.  

72.      This differs from the 1982 Trust to 1985 Trust transfer, where the entire objective of 

resettlement was to cut out persons who would have otherwise become beneficiaries and where 

the practical implication is that non-members qualify as beneficiaries. This is not akin to 

Pilkington or Hunter Estate because the effect of a transfer of beneficial title on April 15, 1985 

would be to dilute the interests of actual members of SFN by permitting non-members to be 

beneficiaries and to extinguish the interests of those who would become members (and 

therefore beneficiaries of the 1982 Trust) under Bill C-31 two days later. 

73.      As such, a transfer of beneficial title clearly could not be for the benefit of the class of 

beneficiaries defined in the 1982 Trust (all present and future members of SFN). Regardless of 

what may have been the intention of the 1982 Trustees back on April 15, 1985, it cannot be 

argued that the resettlement of the entire corpus of the 1982 Trust into the 1985 Trust was to 

the benefit of all present and future members of SFN when the effect of such a transfer was to 

change the class of beneficiaries to include non-members of SFN. 

74.      The 1982 Trustees did not have the authority or discretion to re-characterize funds held 

on trust for “current and future members” as effectively being held on trust for “current 

members” only and for persons who are not even members of SFN. 

 
90 Hunter Estate at para 20 [Tab 5] 
91 Hunter Estate at para 19, citing Re Hastings-Bass, [1974] 2 All ER 193 (CA) [Tab 5] 
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75.      To apply Pilkington to the facts of this case to find the beneficial interest in the subject 

trust property had been transferred to the beneficiaries as they are defined in the 1985 Trust 

deed would be an error. A finding by this Court that the beneficial ownership was transferred to 

the beneficiaries as defined in the 1985 Trust deed would be tantamount to a holding that the 

1982 Trustees were permitted to do indirectly what they could not do directly, which is change 

the beneficiary definition in the trust to include a new class of people, non-members, and exclude 

future members under Bill C-31. This would be entirely inconsistent with the terms of the 1982 

Trust which constrained the trustees’ power of advancement and prohibited them from diverting 

trust assets to any purpose other than one benefitting the members (present and future) of SFN. 

76.      Fox v Fox Estate92 also provides guidance as to the extent of a trustee’s ability to use a 

discretion granted to the trustee to benefit one set of beneficiaries to the detriment of others. 

Fox stands for the principle that such discretion cannot be used to deprive a beneficiary of his 

interest unless the will or trust deed explicitly authorizes such a deprivation. 

77.      In Fox, a testator grandfather left the residue of his estate to his wife (the “grandmother”), 

son, and son’s issue. His wife was to have a life interest in 75% of the estate’s income and his son 

was to have the remaining 25%. The grandmother was sole testatrix and was given the following 

power by the will: 

Out of the capital thereof, to pay such amount or amounts as my Trustee may in its absolute 
discretion, consider advisable to or for my said son. 

Out of the capital thereof, to pay such amount or amounts as my Trustee may, in its absolute 
discretion, consider advisable from time to time to or for the benefit of my said son’s issue or such 
one or more of them as my Trustee may select from time to time.93 

78.      After the testator’s death, the son remarried out of the family’s faith. The grandmother 

elected to encroach on the entire corpus of the estate to the son’s issue’s benefit, to the 

detriment of the son’s interest.94 There were no assets left in the estate to provide the son with 

 
92 Fox v Fox Estate, 1996 CarswellOnt 317, 28 OR (3d) 496 (ON CA) [Fox] [Tab 6] 
93 Fox at para 41 [Tab 6] 
94 Fox at para 5 [Tab 6] 
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the income. Evidence advanced at trial suggested that the grandmother was attempting to 

disinherit the son because she disagreed with his decision to re-marry out of the faith.95 

79.      The Ontario Court of Appeal was divided on the effect of the grandmother’s motivation 

by mala fides towards the son, though a parallel can be drawn to this case where the intention 

in 1985 was improper and discriminatory. The Court focused on whether the grandmother was 

empowered by the will to disinherit the son.96  

80.      The Court held that while the language used in the will appeared to give the grandmother 

an unlimited discretion to encroach on property for the benefit of the son’s issue, the fact that 

the son was also given a life interest in 25% of the income meant that the testator’s intention 

was to not give the grandmother the discretion to fully disinherit the son.97   

81.      Additionally, the testator had provided the discretion to encroach on capital in favour of 

the son’s issue on a “from time to time” basis.  Meanwhile, the discretion to encroach on capital 

in favour of the son did not have such a limitation. The Court held that this indicated that the 

testator intended to allow an absolute discretion in favour of the son but only partial, episodic 

encroachments in favour of the son’s issue.  This distinction suggested the discretion to encroach 

in favour of the son’s issue was constrained.98 On this basis, the Court allowed the appeal. In 

concurring with McKinlay JA, Galligan JA cited Re Hastings-Bass. 

82.      Finally, Edell v Sitzer provides guidance on the application of Fox.99 In particular, the 

explicit authorization of the deprivation of a beneficiary is addressed. In Edell, the court 

considered, inter alia, whether an encroachment was motivated by bad faith or was otherwise 

an improper exercise of a power of encroachment, as in Fox.  

 
95 Fox at para 7 [Tab 6] 
96 Fox at para 43 [Tab 6] 
97 Fox at para 44 [Tab 6] 
98 Fox at para 45 [Tab 6] 
99 Edell v Sitzer, 2001 CanLII 27989 (ON SC), 55 OR (3d) 198 [Edell] 
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83.      In Edell, the trustee father conveyed certain assets to his daughter on trust.  After a falling 

out the father decided to encroach upon the assets for the benefit of the brother. The trustee 

relied upon the following power of encroachment: 

The Trustees shall have the right at any time or times…to pay to or for some one or more of the 
said children and more remote issue…who are then living…to the exclusion of any other or others, 
such amounts or amounts out of the capital of the Trust Property in such proportions as the 
Trustees in their unfettered discretion shall determine advisable or expedient.100 

84.      The Court relied on the above provision to distinguish Edell from Fox. The Court held that 

the specifics of the will in Fox required the trustee in that case to not encroach entirely on the 

property.  The Court also held that the provisions of a will or trust deed must be “read in the light 

of the provisions and structure of a will taken as a whole”.101  

85.      Reading the 1982 Trust deed as a whole indicates that the 1982 Trust settlor intended an 

outcome similar to Fox rather than Edell. Paragraph 6 of the 1982 Trust deed states that the 

trustees have the discretion to pay or apply any capital or income in unfettered discretion “for 

the beneficiaries”. The first sentence of paragraph 6 states that the Trust Fund shall be held for 

the benefit of “all members, present and future” of the SFN. There is no power to pay to one 

beneficiary or set of beneficiaries to the exclusion of others. 

86.      The Court in Edell further relied upon Re Hastings-Bass, as cited in Fox and in Hunter 

Estate, re-iterating that a trustee’s actions should not face curial interference if the act is 

authorized by the settlor.102 

87.      Read together, Pilkington, Hunter Estate, Re Hastings-Bass, Fox, and Edell show that a 

properly empowered trustee may advance, encroach on, or pay or apply capital by settling it into 

a new trust on new terms provided it is beneficial to the original beneficiary. A trustee may not 

use such a power to the detriment or exclusion of another beneficiary unless the trust deed 

expressly provides the trustee with that power.  

 
100 Edell at para  34  
101 Edell at para 105  
102 Edell at para 159. 
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88.      For instance, the discretionary power of advancement in the 1985 Trust deed is broader 

than in the 1982 trust as it permits use of the income or capital “for any one or more of the 

Beneficiaries”.103 By contrast, the 1982 Trust deed provides discretion to use the income or 

capital “for the beneficiaries” as a class.104  

89.      Trustees have an obligation to act fairly between beneficiaries in the exercise of their 

powers.105 The duty of even-handedness requires that where there are two or more classes of 

beneficiaries, each class receives exactly what the terms of the documentation confer.106  

90.      Nothing in the 1982 Trust allowed an advance or encroachment which would be to the 

detriment of the members of SFN. The powers of the 1982 Trustees were circumscribed by their 

duty to treat the beneficiaries of the 1982 Trust fairly and by the terms and conditions of the 

trust declaration, which expressly prohibit the Trustees from using or diverting any part of the 

trust assets to purposes other than those set out in the declaration.  

91.      More specifically, the discretion granted to the Trustees to pay or apply any or all of the 

income or capital of the Trust Fund is constrained by the definition of beneficiaries and by the 

requirement that any such payment or application be “appropriate for the beneficiaries set out 

above”, those beneficiaries being defined as all members, present and future, of SFN.107 They 

were not permitted to resettle the 1982 Trust Fund into the 1985 Trust as this diluted the 

interests of SFN members by adding non-members as beneficiaries and extinguished the interests 

of those who would become members (and beneficiaries of the 1982 Trust) under Bill C-31. 

92.      It is a fallacy to equate what occurred on April 15, 1985 with a distribution of all 1982 

Trust assets to the beneficiaries on that date, as suggested by Catherine Twinn, because that is 

not what occurred.108   

 
103 Bujold September 12, 2011 Affidavit at Exhibit G at para 6 (OPGT EKE Tab 5 at A115) 
104 Bujold September 12, 2011 Affidavit at Exhibit A at para 6 (OPGT EKE Tab 5 at A55) 
105 Hunter Estate at para 19 [Tab 5] 
106 Burke v Hudson’s Bay Co, 2010 SCC 34 at para 85 
107 Bujold September 12, 2011 Affidavit at Exhibit A at paras 3, 5-6 (OPGT EKE Tab 5 at A53-A55) 
108 Factum of Catherine Twinn at para 74 
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iii. The alleged overlap in beneficiaries of the Trusts on April 15, 1985 is irrelevant. 

93.      While on the surface the beneficiaries of the 1982 Trust and the 1985 Trust may have 

been the same persons on April 15, 1985, it was understood that when Bill C-31 took effect two 

days later the class of beneficiaries would not be the same. Bill C-31 was introduced into the 

House of Commons on February 28, 1985.109 The individuals involved in the purported asset 

transfer would have known that the changes to band membership created by Bill C-31 would 

take effect on April 17, 1985. 

94.      In Bruderheim Community Church v Board of Elders, the Court construed a trust which 

defined its beneficiaries as a “static entity” of persons. Almost all members of a local 

congregation (the “Congregation”) of a global church (the “Moravian Church”) elected to 

dissociate themselves from the Moravian church following a doctrinal dispute. Although the 

individuals who composed that static entity changed over the trust’s roughly 120-year existence, 

the static entity remained well defined and ascertainable. The trust property in that case involved 

land and a church building (the “Church Property”). The Church Property was held on trust by the 

Moravian Church “for the purposes of the Congregation of the Moravian Church at Bruderheim 

and be devoted to public purposes only” (the “Trust Conditions”). The individuals who had quit 

membership in the Congregation incorporated a new church  (the “New Church”) and applied for 

an injunction declaring that they continued to hold beneficial ownership in the Church Property.   

The New Church was opposed by the Moravian Church which argued that the Moravian Church 

held the Church Property on trust for the “Congregation of the Moravian Church at Bruderheim” 

to the extent that such an entity existed.110  

95.      The New Church argued that it, or its members, were the beneficiaries under the Trust 

Conditions. The New Church argued that its members were the same individuals who had 

worshiped at the Church Property for generations. The Court summarized the Applicants’ 

argument as being that “after making major investments in the church and worshipping at the 

 
109 Bill C-31, An Act to amend the Indian Act, 1st Sess. 33rd Parl, 1985 (First reading Feb. 28, 1985) (SFN EKE at I92) 
110 Bruderheim Community Church v Board of Elders, 2018 ABQB 90 (Bruderheim QB), aff’d Bruderheim Community 
Church v Moravian Church In America (Canadian District), 2020 ABCA 393 (Bruderheim CA) 
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church for more than 120 years, it is simply unfair to exclude them from what they consider to 

be their own church.”111  

96.      Almost every member of the Congregation departed for the New Church.  The members 

of the New Church were effectively the same individuals as the Congregation.  The New Church 

argued this meant that the New Church met the definition of “Congregation of the Moravian 

Church at Bruderheim” and the Church Property was therefore held on trust for the New Church. 

97.      This court rejected that reasoning, holding that the wording of the Trust Conditions 

indicates that the Church Property is held on trust for a congregation of members of the Moravian 

Church located at Bruderheim, rather than for the former members of the Congregation.   Only 

members of the Moravian Church could be beneficiaries.   The decision was upheld on appeal.112 

98.      Bruderheim shows that a trust settled for the object of benefiting an ascertainable static 

entity is constrained by the four corners of its deed to benefit that object or class and no others.  

99.      No specific power is given to the 1982 Trustees to disentitle beneficiaries. In the absence 

of that specific power, the duty to treat beneficiaries equally requires that no beneficiary be 

excluded. The 1982 Trustees did not have the power to change the definition of a beneficiary to 

a different class of persons. As such, beneficial title could not have been transferred in 1985. 

100.      Neither Appellant reconciles this fundamental problem with their respective positions: a 

finding that the 2016 Consent Order transferred beneficial title to the beneficiaries as defined in 

the 1985 Trust deed, which has the practical effect of qualifying non-members as beneficiaries.113 

This is not consistent with the express intention of the settlor of the 1982 Trust that the trust 

assets only be used for the benefit of the present and future members of SFN.  

 
111 Bruderheim QB at para 100 
112 Bruderheim CA 
113 Brief of the Sawridge Trustees in Respect of the Impact of the Definition of Beneficiaries, filed November 30, 2020 
(Trustees EKE Tab 6 at 44-49). 
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101.      The Appellants’ positions are also inconsistent with the uncontradicted evidence that the 

ultimate intention was to merge the 1985 Trust and the 1986 Trust for the benefit of SFN 

members once the Bill C-31 litigation was resolved.114   

iv. The CMJ was correct to find beneficial title remains with the 1982 Beneficiaries.  

102.      Given that beneficial title could not lawfully be transferred to the beneficiaries as defined 

in the 1985 Trust on April 15, 1985, the CMJ was correct to find that effect of the 2016 Consent 

Order was to find that only legal title was transferred to the 1985 Trustees and that the assets 

continue to be held for the 1982 beneficiaries.  

103.      The starting point is that trust property remains trust property, unless the recipient 

positively establishes the defence that he acquired a legal interest in the property, in good faith, 

for value, without notice of the breach of trust or other want of authority on the part of the 

trustee. The defendant must establish all elements of the defence.”115  

104.      In discussing equitable claims, Waters notes:  

If a third party, not being a bona fide purchaser of a legal interest for value without notice of the 
plaintiff’s equitable interest, received trust property, he is himself a trustee…A trust beneficiary 
could obtain a declaration that the third party holds the property on trust, and any appropriate 
consequential orders for transfer to the original or successor trustees.116 

… 

The basic principle is that the traceable proceeds of trust property will themselves be trust 
property, if the beneficiary so elects.117 

105.      In this case, the 1985 Trust did not receive the assets for value and was essentially a 

donee, such that it was correct for the CMJ to find the assets are held for the 1982 beneficiaries.  

 
114 Affidavit of Paul Bujold sworn and filed February 15, 2017 at paras 75, 153-155 (SFN EKE at I63-I64); Twin 2019 
Affidavit at para 7, Exhibit B at 3948-3949 (SFN EKE at I7, I18-I19); Bujold September 12, 2011 Affidavit at para 29, 
Exhibit K at para 2(a) (OPGT EKE Tab 5 at A49, A136); Affidavit of Paul Bujold sworn and filed February 15, 2017 at 
paras 75, 153-155 (SFN EKE at I63-I64) where he notes Catherine Twinn’s position on this issue of merger has 
changed during the course of these proceedings. 
115 Waters at 1334-35 [Tab 3] 
116 Waters at 1340-41 [Tab 3] 
117 Waters at 1341, and footnote 31: “It is usually understood to be a constructive trust but it may be best understood 
as resulting trust.” [Tab 3] 
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106.      A resulting trust will arise when an express trust fails and the trustees are left holding the 

property.118 As the 1982 Trustees did not have the power to change the beneficial ownership of 

the 1982 Trust assets, the assets are held by the 1985 Trustees on resulting trust for the 

beneficiaries as defined in the 1982 Trust deed, being all present and future members of SFN. 

B. The CMJ acted properly by interpreting the 2016 Consent Order. 
 
107.      The SFN agrees with and adopts the 1985 Trustees’ position on this issue.  

108.      The August 24, 2016 Consent Order states: “The transfer of assets which occurred in 1985 

from the [1982 Trust] to the [1985 Trust] is approved nunc pro tunc.” It does not expressly 

address the terms pursuant to which those transferred assets are held.119  

109.      Nothing on the face of the 2016 Consent Order states that it approved transfer of 

beneficial title and it in fact reserved rights to beneficiaries relating to an accounting of both the 

1982 Trust and 1985 Trust.120  

110.      At the time the 2016 Consent Order was sought, the core concern was the possibility a 

reversal of the transfer and unravelling the trust assets could create enormous costs which would 

be detrimental to beneficiaries, such the intention was to protect the assets for beneficiaries.121  

111.      SFN did not understand the 2016 Consent Order to have determined who the 

beneficiaries were. SFN has always maintained that the beneficiaries are only members of SFN. 

C. The CMJ did not exceed his jurisdiction in Sawridge #12. 
 

i. The CMJ did not exceed the authority of a Case Management Judge. 
 
112.      A case management judge must hear every application filed with respect to the action for 

which the case management judge is appointed.122  The meaning and effect of the 2016 Consent 

 
118 Waters at 446 [Tab 3] 
119 August 24, 2016 Consent Order (Appeal Record at 18-20) 
120 August 24, 2016 Consent Order (Appeal Record at 18-20) 
121 Bujold September 12, 2011 Affidavit at para 28 (OPGT EKE Tab 5 at A49); Brief of the Sawridge Trustees filed 
August 17, 2016 at para 17 (OPGT EKE Tab 12 at A315) 
122 Alberta Rules of Court, Alta Reg 124/2010 [Alberta Rules of Court], Rule 4.14(2)  
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Order was a legal issue affecting the obligations of the 1985 Trustees and was properly before 

the CMJ by way of their Advice and Direction Application filed September 13, 2019.123   

113.      The only restriction on matters which may be heard by the case management justice is 

contained in Rule 4.15, which states that he or she must not hear an application for judgment by 

way of summary trial and must not preside at the trial of the action for which the case 

management judge is appointed unless all the parties and the judge agree.124  

114.      There was nothing in the Rules precluding the CMJ from hearing an application that would 

have the effect of granting final relief. For instance, it is not uncommon for a case management 

judge to hear and decide a summary judgment or summary dismissal application. There is a 

fundamental difference between a “summary trial” as referred to in Rule 4.15 and a summary 

judgment or dismissal application which may nevertheless result in final relief.125 

115.      There is nothing within the rules that states consent of all parties was required before the 

CMJ could consider the Advice and Direction Application filed by the 1985 Trustees in relation to 

the meaning and effect of the 2016 Consent Order. 

116.      This Court has adopted the cultural shift in the resolution of claim disputes identified by 

Supreme Court of Canada in Hryniak v Maudlin. Trials are no longer be the default procedure for 

deciding disputes and more proportionate, timely and affordable procedures should be used.126    

117.      In this case, it was appropriate for the CMJ to adjudicate on the extensive record before 

him, as there is no realistic prospect that any better record would be available at a trial and the 

CMJ was able to make a fair and just determination.127 

118.      Ms. Twinn relies on the 2016 decision of the British Columbia Supreme Court in Re 

Tomlinson in support of her position that an advice and direction application is not a procedure 

 
123 Application of the 1985 Trustees filed September 13, 2019 (Appeal Record at 15) 
124 Alberta Rules of Court, Rule 4.15 
125 Weir-Jones Technical Services Incorporated v Purolator Courier Ltd, 2019 ABCA 49 at paras 36, 47 [Weir-Jones] 
126 Weir-Jones at para 15  
127 Weir-Jones at para 39 
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to be utilized to affect the rights of parties to property.128 In Re Brodylo Estate, Justice Dario cited 

favourably the decision of the Ontario Superior Court in Re Fulford which stating the following 

with respect to the role of the court in an application for advice and direction by a trustee:  

I agree with the court’s statement that “The advice which the Court is authorized to give is not of 
that type or kind [speaking of when to sell stock or whether the price is right, and by extension 
what stock to buy]; it is advice as to legal matters or legal difficulties arising in the discharge of the 
duties of the executors, not advice with regard to matters concerning which the executors’ 
judgment and discretion must govern”: Re Fulford at p 850.129 

119.      The meaning and effect of the 2016 Consent Order was a legal issue affecting the 

discharge of the 1985 Trustees’ duties and therefore is appropriately heard on an application for 

advice and direction. In any event, it is inconsistent for Catherine Twinn to suggest that an advice 

and direction application is not the appropriate forum to affect the rights of parties to property 

when she advocates for a finding that the 2016 Consent Order effectively approved the transfer 

of beneficial title to the 1985 beneficiaries. This inconsistency was properly noted by the CMJ.130 

ii. There was no reasonable apprehension of bias or lack of neutrality.  
 

120.      The OPGT asserts the CMJ exceeded his jurisdiction because he “entered the fray”, 

“injected himself too deeply into the proceedings”, and made a direction and subsequent 

decision that had the “appearance of undermining the neutrality of the court” and which was 

“result-oriented”.131  Catherine Twinn asserts the CMJ created “a perception that the Court was 

acting as both litigant and decision-maker”, his conduct “carrie[d] a risk of calling into question 

the fair administration of justice,” and his decision was “clearly designed to achieve a pre-

determined result that was desired by the CMJ.”132 Shelby Twin appears to assert actual bias.133 

121.      In support of such statements, the Appellants cite cases which deal directly with 

allegations of a reasonable apprehension of bias.134 The Appellants, in effect, assert the CMJ 

 
128 Factum of Catherine Twinn at paras 97-98 
129 Re Brodylo Estate, 2022 ABQB 358 at para 42 
130 Sawridge #12 at para 26-27 
131 Factum of the OPGT at paras 4, 116, 119-120 
132 Factum of Catherine Twinn at paras 5, 53-54 
133 Factum of Shelby Twinn at paras 3-8  
134 Factum of the OPGT at para 4, footnote 4, Tab T, R v Switzer, 2014 ABCA 129; Factum of Catherine Twinn filed 
June 24, 2022 at paras 53-54, foonote 50, Chatel v The Queen, 1985 CanLII 56 (SCC), [1985] 1 SCR 39. The OPGT also 
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exhibited a reasonable apprehension of bias without expressly saying so and without stating or 

applying the well-established test for same and without recognizing the high burden to prove 

such claims and strong presumption of judicial impartiality.135  

122.       The context of these proceedings and the CMJ’s conduct is distinguishable from cases 

where an apprehension of bias or a lack of neutrality have been found. Most notably, the nature 

of these proceedings is an Advice and Direction application framed by the 1985 Trustees which 

was case managed. It is not traditional adversarial civil litigation or criminal proceedings.    

123.      Under the Foundational Rules, the parties and the court are encouraged to resolve claims 

fairly and justly in a timely and cost-effective way. The Court is specifically empowered to provide 

advice, make proposals, provide guidance, and make suggestions and recommendations in order 

to achieve these purposes.136 Under Rule 1.3(2), the Court may grant a remedy whether or not it 

is claimed in an action.137 Logically, this must also include the authority to raise issues or remedies 

of the court’s own volition regardless of whether that issue has been raised by the parties. 

124.      Courts are imbued with authority to raise new issues as part of the Court’s role in ensuring 

justice is done given their ultimate objective is to find the truth and do justice according to law.138  

125.      That the CMJ inquired about the meaning and effect of the 2016 Consent Order in April 

2019 does not preclude the CMJ’s consideration and determination of the issue, particularly 

where the CMJ afforded the parties and intervenors ample opportunity to address the issue 

through the provision of additional evidence and extensive written and oral submissions. 

126.      In so doing, the CMJ maintained impartiality as defined by the Courts: “True impartiality 

does not require that the judge have no sympathies or opinions; it requires that the judge 

 

relies upon Jonsson v Lymer, 2020 ABCA 167 and cases cited therein which deal with a reasonable apprehension of 
bias, such as R v Oracz, 2011 ABCA 341. 
 
135 Al-Ghamdi v Alberta, 2016 ABQB 424 at paras 57-58, citing McElheran v Canada, 2006 ABCA 161 at para 5 and 
Yukon Francophone School Board, Education Area #23 v Yukon (Attorney General), 2015 SCC 25 at paras 25-26 
136 Alberta Rules of Court, Rules 1.2 – 1.4, Rule 4.14(1) 
137 Alberta Rules of Court, Rule 1.3(2) 
138 R v Mian, 2014 SCC 54 at para 40 
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nevertheless be free to entertain and act upon different points of view with an open mind.”139 

The CMJ did not predetermine the issue as suggested by the Appellants, noting various possible 

interpretations and inviting the parties’ submissions.140 

PART 5 – RELIEF SOUGHT 

127.      SFN is a small closely-knit First Nation consisting of 47 members. It has always been SFN’s 

position the subject trust assets, which were first settled in 1982 for the benefit of its members, 

are only to be used for the benefit of SFN members. The CMJ correctly determined in Sawridge 

#12 that beneficial ownership of these assets remains with the members of SFN. 

128.      For the reasons stated herein and for those set out by the 1985 Trustees, Sawridge #12 

should be upheld, and these Appeals should be dismissed. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 9th day of September, 2022.  

Estimate of time required for the oral argument:  30 minutes. 

  

 
139 Al-Ghamdi v Alberta, 2016 ABQB 424 at para 60, citing R v S (RD), 1997 CanLii 324 (SCC) at para 18 
140 April 25, 2019 email from Justice Henderson (OPGT EKE Tab 25 at A578); Transcript of April 25, 2019 Proceeding 
at 3:21-41, 4:16-19 (OPGT EKE Tab 26 at A583-A584); and Transcript of the September 4, 2019 Proceeding at 13:16-
23, 14:3-13, 20:25-27, 20:31-32, 22:26-31, 26:1-7 (OPGT EKE Tab 27 at A606-A607, A613, A615, A619) 
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