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l. OVERVIEW

1. The Sawridge First Nation (SFN) seeks intervener status in the Sawridge Trustees’
(Trustees) multi-part application filed June 28, 2024 (the Trustees’ Application). The
proposed intervention is overly broad, would raise issues not in the Trustees’ Application or
the proceedings as a whole, and seeks a remedial order that could usurp the role of the

parties.

2. The Office of the Public Guardian and Trustee (OPGT) does not oppose the SFN being
granted a focused right of intervention in the first part of the Trustees’ Application, which
asks whether they may make distributions to the beneficiaries of the Sawridge Inter Vivo
Settlement (the 1985 Trust) notwithstanding the acknowledged discriminatory nature of its
beneficiary definition (the Threshold Issue), provided that intervention is limited to the

issues raised by the parties and to the evidence already before the Court.

3. The OPGT acknowledges that members of the SFN could be affected by the outcome
of the Threshold Issue and that Henderson J. found in a prior SFN intervention application
that the SFN is a proper representative of its members for the purposes of such an

intervention.’

4, The Trustees seek a determination of the Threshold Issue first, specifically paragraph
1(b) of the Trustees’ Application. How the remaining parts of the application will proceed is
contingent on its outcome. Accordingly, it is premature to address any SFN interest in the
other issues raised by the Trustees’ Application, which also include matters in which the

SFN has no interest.

5. As this is the first substantial application before the new Case Management Justice,
in addition to submissions addressing these matters, the OPGT provides a summary of the

background, history and context giving rise to the Threshold Issue to assist the Court.

! Transcript of oral decision of Henderson J. in these proceedings, October 31, 2019, page 5, lines 9 to 23 [Appendix
M]; Authorities of the OPGT, Tab A
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Il FACTS

History of the Sawridge Trusts

The 1982 Trust

6. Under earlier versions of the /ndian Act, some First Nations, including the SFN, were
concerned about their capacity to hold and manage revenues generated from their own
reserve lands and assets acquired with those revenues. First Nations turned to various

devices, including the use of trusts, to facilitate economic activity.

7. The 1982 Trust was settled on April 15, 1982, by the late Walter Patrick Twinn, then
Chief of the SFN as “a more formal vehicle to hold property for the benefit of present and future
members of the Sawridge Indian Band.” lts beneficiaries were described as “all members,

present and future, of the Band”.

The 1985 Trust

8. The pre-1985 Indian Act provisions on First Nations’ membership granted membership
rights preferentially to the male line, including by removing membership rights from Status

Indian women who married non-Indians.

9. With the advent of the Charter and its equality guarantees, legislative changes to this
patriarchal approach were required. At the same time, the constitutional protection of
aboriginal and treaty rights also supported the growing demand for First Nations self-

government, including First Nations control of their own membership.

10. The Charter took effect April 17, 1982. Its equality protection under s. 15 was
suspended for three years, until April 17, 1985, to allow all levels of government to review and

amend discriminatory legislation. The Indian Act, including its discriminatory membership
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provisions, was a subject of such review which engendered significant debate both within First

Nations communities and between those communities and Canada.?

11. As a result of this review, in 1985 the Government of Canada enacted Bill C-31 to

amend the Indian Act as follows:

i. Eliminated provisions concerning Indian status and band membership which
discriminated on the basis of sex; and®

ii. Granted automatic entitlement to band membership in their former bands for
certain categories of persons (acquired rights members). This entitlement was
effective regardless of the wishes of their Band.*

iii. Gave First Nations the ability to establish their own membership codes and assume
control over their own membership (s.10 Bands), provided their codes respected
the membership of acquired rights members.

12.  The SFN supported First Nation control of membership but opposed the automatic
return of membership rights for acquired rights members. The SFN and its leadership took the

following steps to try and prevent this element of Bill C-31 from impacting it:

a. First, on the eve of the date Bill C-31 was to become effective, Chief Twinn settled
the 1985 Trust and the Trustees of the 1982 Trust transferred all assets held by the
1982 Trust to the new trust. The 1985 Trust defined its beneficiaries as persons who
would be band members under the pre-Bill C-31 Indian Act rules. The stated
purpose of this was to protect the 1982 Trust assets from persons who would
become band members and thus beneficiaries of the 1982 Trust as a result of the
automatic entitlement provisions of Bill C-31.°

2 Hartley, Gerard, “The Search for Consensus: A Legislative History of Bill C-31, 1969-1985” (2007) Aboriginal
Policy Research Consortium International (APRCI) [Authorities Tab 3]

3 Indian Act, R.S.C. 1970, ¢.1-6, s.12 [Authorities Tab 5]; Indian Act, R.S.C. 1985, ¢.1-5, 5. 6, 10 and 11 [Authorities
Tab 6]

* Sawridge Bandv. Canada, 2003 FCT 347, paras. 29, 34-38; upheld on appeal, Sawridge Band v, Canada, 2004 FCA
16 [Authorities Tab 11]

5 Bujold 12/11 at paras. 15-22 [Appendix B]; Questioning of Paul Bujold on his September 12, 2011 Affidavit by
counsel for SFN, July 27, 2016 (PB Questioning 27/07/16): p.22, 1.1-27 and p.23, 1.1-22 [Appendix F]; October 1993
Trial Evidence of Walter Patrick Twinn, p. 3906 line 4 to page 3908 line 20; Exhibit “B” to the Affidavit of Darcy
Twinn sworn September 24, 2019 [Appendix L]
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b. Second, the SFN commenced a constitutional challenge to Bill C-31 in conjunction
with other First Nations. It alleged the provisions giving certain persons automatic
entitlement to band membership infringed constitutionally protected treaty and
aboriginal rights.® The constitutional challenge and the asset transfer were
complementary measures. The intent of the 1985 Trust was to protect the assets
from individuals whose entitlement to membership was restored by Bill C-31
pending the completion of the constitutional challenge.”

c. Third, the SFN exercised its right under Bill C-31 to establish its own membership
code. The code was established by SFN resolution on July 4, 1985. On July 8, 1985
the SFN gave notice to the Minister of Indian Affairs that it was assuming control of
its membership pursuant to the resolution. The SFN membership code has
governed membership in the SFN since the date of that Notice.?

13. On Questioning, Mr. Bujold said the objective of establishing the 1985 Trust and
transferring the 1982 Trust assets to it had been to protect the assets in the 1982 Trust from

individuals who might be “forced’ on the SFN as members.®

The 1986 Trust

14. Following the establishment of its own membership code Chief Twinn settled a further
trust whose beneficiaries were SFN members as determined by its membership code (the
1986 Trust). Thereafter the SFN transferred cash and other assets into the 1986 Trust. No

further assets were added to the 1985 Trust after the 1986 Trust was settled.’®

15. Mr. Bujold described the effect of these various steps in his September 12, 2011
Affidavit:

“31. Effectively, the assets in existence at April 15, 1985 were preserved for
those who qualified as Sawridge members based on the definition of
membership that existed at that time. The 1986 Trust was established so that

¢ PB Questioning 27/07/16, at p.22, L. 2-17 [Appendix F]; See also Sawridge Band v. Canada, 1997 CanLII 5294
(FCA), “Facts” [Authorities Tab 10]

7 Ibid

¥ Affidavit of Records of Sawridge Trustees, filed April 30, 2018, Documents #SAW000166 and #SAW00697
[Appendix J]

® PB Questioning 27/07/16, at p.23-24 [Appendix F]

19 Buyjold 12/11 at paras. 29-31, and Exhibit “K” [Appendix B]
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assets coming into existence subsequentto April 15, 1985 could be held in trust

for those individuals who qualified as members in accordance with the

definition of membership that existed in the post-Bill C-31 era.”"’
16.  The 1986 Trust has operated actively since 1986, including distributing funds to its
beneficiaries. While the 1985 Trust has been operational, it has yet to distribute any funds or
benefits to beneficiaries. The Trust was estimated in 2011 to hold assets of approximately $70

Million,

17. Despite the requirements of Bill C-31, the SFN refused to recognize any of its acquired
rights members, thus also excluding them from beneficiary status under the 1986 Trust. This
situation was not rectified until 2003 when the Federal Court of Canada issued an injunction
requiring SFN to accept all its acquired rights members."? Since then, SFN Bill C-31 acquired

rights members have been recognized as beneficiaries of the 1986 Trust.

18. Following two trials and ensuing appeals, the SFN’s constitutional challenge was

dismissed in December 2009. The within proceeding was commenced in August 2011."
History of these proceedings pertinent to the SFN Intervention Application

The SFN has avoided being a party to these proceedings

19, This proceeding was effectively commenced by the August 30, 2011, Affidavit of Paul
Bujold, the Chief Executive Officer of the 1985 and 1986 Trusts. It gave rise to a Procedural

Order directing the Trustees to bring an application to address the following issues:

a. To seek direction with respect to the definition of “Beneficiaries” contained in the
1985 Sawridge Trust, and if necessary to vary the 1985 Sawridge Trust to clarify the
definition of “Beneficiaries”.

11 Bujold 12/11 at paras. 31 [Appendix B]

12 Sawridge Band v. Canada. supra, at footnote 4

3 Sawridge Band v. Her Majesty the Queen, Congress of Aboriginal Peoples, Native Council of Canada (Alberta),
Non-Status Indian Association of Alberta and Native Women's Association of Canada AND BETWEEN Tsuu T’ina
First Nation (formerly the Sarcee Indian Band) v. Her Majesty the Queen, Congress of Aboriginal Peoples, Native
Council of Canada (Alberta), Non Status Indian Association of Alberta and Native Women's Association of Canada,
2009 CanLII 69744 (SCC) [Authorities Tab 12]
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b. To seek direction with respect to the transfer of assets to the 1985 Sawridge
Trust.™

20. The Procedural Order directed the Trustees to give notice of the application to a wide
range of parties including the SFN and all beneficiaries and potential beneficiaries of the 1985
Trust. Notice was given by a wide variety of means resulting in hundreds of individuals being

notified, '®

21. The SFN and others participated informally in the earlier stages of this proceeding but
the SFN made it clear it did not want to be a party. In a decision in late 2015, then Case
Management Justice, Thomas J. summarized the position of the SFN in the litigation as
follows:

[15] The SFN takes the position that it is not a party to the Trustee’s
proceedings in this Court and it has been careful not to be added as a party. The
SFN and the Sawridge Trustees are distinct and separate entities. It says that since

to compel documents do not apply to it."®

This has not changed. The SFN has never sought to become a party but has applied for

intervener status on specific issues.

This proceeding does not involve, and never has involved, any issue about whether the
1985 Trust lacks certainty of objects.
22.  The SFN application for intervention states at paragraph 9(a) that it would advance
positions not addressed by the parties including: “The 1985 Sawridge Trust is invalid for failing

to have objects which are ascertainable...”

14 Order of Thomas J., August 31, 2011, para. | [Appendix A]

15 Newspaper Notice, High Prairie and Slave Lake, posted to website September 1, 2011 [Appendix Q]; Email Notice,
Paul Bujold to Beneficiaries and Potential Beneficiaries, re Court Application, posted to website September 1, 2011
[Appendix Q]; Sample Notice Letter, Paul Bujold to Beneficiaries and Potential Beneficiaries, Sent by Registered
Mail, re Court Application, posted to website September 1, 2011 [Appendix Q]; Affidavit of Records of Catherine
Twinn, filed February 1, 2019, Document #TWN003125 [Appendix K]

16 1985 Sawridge Trust v Alberta (Public Trustee), 2015 ABQB 799 [Authorities Tab 1]
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23. The Trustees have never sought advice and direction in this proceeding with respect
to whether the 1985 Trust satisfies the three certainties and is or is not valid on that basis. The
parties have engaged in 13 years of litigation on the common understanding there is no issue

on that account and that the 1985 Trust is valid in that respect.

24, Rather, since Mr. Bujold’s first affidavit in 2011 the focus has been on confirming the
1982 assets were properly transferred to the 1985 Trust, (which has now conclusively been
established), addressing the discriminatory nature of the beneficiary definition in the 1985

Trust and establishing a fair distribution plan.

25. Initially, the Trustees sought to amend the beneficiary definition, as set out in Mr.
Bujold’s second 2011 affidavit in this proceeding.”” Given the difficulties in effecting an
amendment to the 1985 Trust, the Trustees now seek advice and direction regarding whether

they can make distributions from the Trust notwithstanding its discriminatory nature.

26.  Atvarioustimes the Trustees have provided information identifying beneficiaries of the
1985 Trust. For example, in 2014 Paul Bujold gave evidence that the Trustees had identified
23 minor beneficiaries of the 1985 Trust, 21 of whom were not members of the SFN and would
lose their beneficiary status if the 1985 Trust was amended as then proposed.'® Further lists
of the minor beneficiaries were provided by the Trustees in 2015 and 2016.%° The SFN has
not challenged the accuracy of this evidence and the parties have operated on the basis of

this evidence and the understanding that the 1985 Trust’s beneficiaries are ascertainable.

27.  Asaresult of the Court of Appeal decision in Sawridge #5,%' in 2018, the Trustees filed

a constating document, Statement of Issues and Relief Sought, setting out the remaining

17 Affidavit of Paul Bujold, September 12, 2011, at paras. 32 and 33; [Appendix B]

18 Bujold Questioning 27/05/14, page 122 line 15 to page 123 line 15 [Appendix C]; Trustees Letter dated June 1,
2015 [Appendix D]

1% Application of 1985 Trustees filed June 12, 2015 [Appendix E]

20 Trustees Letter dated September 14, 2016 [Appendix G]

1 Twinn v, Twinn 2017 ABCA 419, para. 21 [Authorities Tab 15]

9
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issues in this proceeding.?* The Statement did not identify certainty of objects as a matter on

which advice and direction was required.

28. The Trustees’ Application, in which SFN now seeks to intervene, was filed June 28,
2024. It also does not identify certainty of objects as an issue requiring advice and direction

in the application.

29. Until this intervention application by the SFN, no-one has ever applied for standing to
challenge the validity of the 1985 Trust on any basis, including alleged inability to identify its

beneficiaries, or uncertainty of objects.

30. The SFN has, in the past, threatened to do so but not followed through. For example, in
September 2017 the SFN wrote to then Case Management Justice Thomas that the SFN was
considering such an application “to dissolve the 1985 Trust on grounds that it fails as being
discriminatory and contrary to public policy and other grounds.”?® However the SFN did not

proceed with any such application.

31. [t has also advanced argument challenging the validity of the 1985 Trust on the grounds
its objects were uncertain, without having indicated its intention to do so, in the context of its
intervention in the Trustees’ application concerning the interpretation of the Asset Transfer

Order.

32. No conditions were placed on that intervention and in argument the SFN sought to
persuade Henderson J. that the 1985 Trust lacked certainty of objects, which would have
rendered itinvalid.* Though not specifically referenced in his decision the SFN’s submissions
to this effect were clearly not accepted by Henderson J., whose decision was predicated upon

the 1985 Trust being valid.?®

22 Application of the Sawridge Trustees (Statement of Issues and Relief Sought), filed January 9, 2018 [Appendix IJ;
3 Letter from SFN to Court, dated September 18, 2017 [Appendix H]

24 Transcript of proceedings herein before Henderson J., September 27, 2021, page 64 line 10 to page 65, line 9.
[Appendix O]

2 Twinn v Trustee Act, 2022 ABQB 107, at e.g paras.286-289 [Authorities Tab 14]

10
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33. In the course of the Asset Transfer Order application, the Trustees provided further
information concerning the beneficiaries of the 1985 Trust in response to a request by
Henderson J. for some “high level” information concerning members of the SFN and
beneficiaries of the 1982 and 1985 Trusts. % The brief disclosed the Trustees believed there
were 56 beneficiaries of the 1985 Trust. Of those, 30 were SFN members (out of a total SFN
membership at the time of 45) and 26 were non-SFN members. These figures were relied upon

by Henderson Jin his decision.?

34, In its decision on the ensuing appeal from the decision of Henderson J., the Alberta

Court of Appeal noted:

“After the 2016 Consent Order was signed, the first case management judge
noted that the remaining issue was “who the beneficiaries are”. In context, this
was clearly a reference to the need to confront the discriminatory aspects of
the definition of “Beneficiaries” in the 1985 Trust. In a literal sense, “who the
beneficiaries are” was clearly defined in the 1985 Trust. As all were aware,
the issue was “who should the beneficiaries be”.”?® (emphasis added)

Related Proceedings

35.  Sawridge Chief Isaac Twinn, Sawridge Councilor Samuel Twinn, and Patrick Twinn
have recently commenced a related application against the Trustees, seeking to remove
them and be appointed (along with Shelby Twinn and Cody Twinn), in their place.”® The
grounds for this application overlap to an extent with the evidence of Chief Twinn filed in
support of the SFN’s intervention application herein, namely that the 1985 Trustees have

failed to identify all 1985 Trust beneficiaries.

26 Brief of the Sawridge Trustees in Respect of the Impact of the Definition of Beneficiaries in Respect of the 1982
and 1985 Trust, filed November 30, 2020 [Appendix N]

2T Twinn v Trustee Act, supra at fn 20, paras 15-17

28 Twinn v Alberta (Office of the Public Trustee), 2022 ABCA 368, para.51 [Authorities Tab 13]

% Originating Application filed by Isaac Twinn, Chief of the Sawridge First Nation et a/, January 17, 2025 [Appendix
P]

11
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i SUBMISSIONS
The SFN intervention application is overbroad
36. The Trustees’ Application seeks an overall resolution of this proceeding, seeking
advice and direction concerning the following:
a) Confirming the validity of the 1985 Trust;

b) Affirming that notwithstanding the discriminatory nature of the 1985 Trust,
the Trustees may proceed to make distributions to trust Beneficiaries;

c) Approving the Distribution Proposal submitted by the Trustees;

d) Confirming the OPGT has satisfied its Court imposed obligations;

e) Discharging the OPGT;

f) Declaring the indemnification and funding of the OPGT to be ended; and
g) Confirming the subject proceedings to have ended.

The parties have agreed the overall application should be heard in stages, the first dealing
with whether the Trustees can make distributions to the beneficiaries as currently defined.

The Trustees’ Distribution Proposal and the role of the OPGT will be dealt with in later stages.

37. The application by the SFN to participate in other stages of this application is
overbroad. First, the later stages of the application are contingent on the outcome of the
first. If, for example, the Court’s advice and direction at the first stage were that the Trustees
can not distribute to the currently defined beneficiaries, the proceeding would necessarily
take a different direction and the second and third stages would be deferred and potentially
reframed. Moreover, the SFN has not identified any interest it might have in stage 3 which, if
reached in the context of this application, will address whether the OPGT has fulfilled its

court-directed mandate.

12
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The SFN intervention application impermissibly seeks to introduce new jssues into
the proceeding.

38. By proposing to question whether the 1985 Trust satisfies the requirement of
certainty of objects, the SFN intervention application explicitly seeks to raise a new issue

that would widen the lis framed by the parties.

39. In his concurrence inthe recent Supreme Court of Canada decisionin R. v. McGregor,
Justice Rowe set out at length why interveners should not be permitted to introduce new
issues in a proceeding. Interveners in the case had urged the Court to overturn one of its
precedents, a case which both parties explicitly assumed valid. In doing so, Justice Rowe

observed, the interveners exceeded “the well-established limits on interveners.”®

40.  AsJustice Rowe observed, the limits on the role of interveners are “grounded in the
adversarial system: the parties control their case and decide which issues to raise.”®
Interveners are not parties and must not widen or add to the points in issue or adduce

evidence without specific leave.*?

41. Justice Rowe summarized his conclusions as follows:

[109] In sum, an intervener can make useful contributions when it respects
the rules, practice directions, and jurisprudence of this Court. By contrast, it
exceeds its role when it seeks to alter the nature of the litigation by usurping the
role of the parties, expanding the issues before the Court, or presenting new
evidence. An intervention that contravenes these settled rules is improper, and has
negative consequences for the parties, potential interveners, and the administration
of justice. (emphasis added)

0 R v, McGregor, 2023 SCC 4,(McGregor) at para 98 [Authorities Tab 8]
31 McGregor, at para, 104
32 McGregor, at paras. 105-108

13
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42, The prohibition on widening the issues is equally well-established in the Alberta
jurisprudence concerning interventions at both the trial and appellate levels.® It has also
been expressed in colorful and colloquial terms in a recent Federal Court of Appeal

decision:

“In this Court, interveners are guests at a table already set with the food already out
on the table. Interveners can comment from their perspective on what they see,
smell and taste. They cannot otherwise add food to the table in any way.”%
43. The history of these proceedings illustrates the mischief that may result when this
basic rule is not imposed and enforced. When the SFN was granted intervener status in the
application concerning the effect of the Asset Transfer Order (ATO), no limits were placed
on its participation. The SFN position effectively expanded the scope of the question before
Henderson J. who granted what amounted to a remedial order desired by the SFN, namely

that the assets of the 1985 Trust were held for the beneficiaries of the 1982 Trust.%

44, The result was a three-year detour in the case before the Alberta Court of Appeal set

aside the decision of Henderson J. and put the proceedings back on track.

45. Here the SFN is explicitly clear that if granted intervener status it will raise an issue
that is not raised by the Threshold Application as contemplated by the Trustees, or the
Trustees’ Application as awhole, and that seeks to undermine the very existence of the 1985

Trust on the basis that its objects are unascertainable.

46.  As the SFN says at paragraphs 74 and 75 of its brief, if granted intervention it will

argue that the beneficiaries of the 1985 Trust are unascertainable, that the 1985 Trust fails

33 Canadian Centre for Bio-Ethical Reform v Grande Prairie (City), 2017 ABCA 280 at paras 9-10 [Authorities Tab
21, Qualex-Landmark Towers Inc v 12-10 Capital Corp, 2023 ABCA 177 (CanLll), at paras. 6 and 7 [Authorities Tab
71; Rebel News Network Ltd v Alberta (Election Commissioner), 2020 ABQB 687 (CanLII) [Authorities Tab 9]

3% HMK v. DAC Investment Holdings Inc., 2025 FCA 37, at para. 10, quoting Tsleil-Wauth Nationv. Canada (Attorney
General), 2017 FCA [Authorities Tab 4]

3 Twinnv. Trustee Act, 2022 ABQB 107 at paras.13, 286 [Authorities Tab 14]; Twinn v. Alberta (Office of the Public
Trustee); 2022 ABCA 368, at para 59 [Authorities Tab 13]. It should be noted that the Court of Appeal was also
critical of Henderson J. for steering the proceedings in that direction.

14
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accordingly, and thatits assets should be returned to the SFN, which amounts to a remedial

order,.

47, This, on its face, goes beyond the SFN offering a unique perspective on the Trustees
Application and would transform the Trustees’ Application into a vehicle for the SFN’s own

aspirations, as occurred in the ATO application.

48. These advice and directions proceeding have never concerned the validity of the
1985 Trust vis-a-vis the three certainties. On the contrary, the proceedings throughout have
been predicated on Its validity on that account. The focus is, and always has been, on the

discriminatory nature of the beneficiary definition.

49, As the Court of Appeal found in the ATO appeal: “As noted, the whole point of the
2016 Consent Order was to confirm the validity of the of the 1985 transfer so as to create a
stable platform for settlement and resolution of the discriminatory aspects of the
Trust.” (emphasis added).* The question the Trustees now pose has changed from whether
the beneficiary definition can be changed to whether the trust can be distributed

notwithstanding the beneficiary definition, but the underlying issue remains the same.

The new issues are also time-barred.

50. Further, any attempt by the SFN to challenge the validity of the 1985 Trust based on
its beneficiary definition (whether based on certainty of objects or discrimination) would be

prohibited by limitations and laches.

51. The trust was settled by then Chief Walter Twinn on April 15, 1985, almost exactly 40
years ago, well outside any possible limitation date. Moreover, the SFN has been aware of,
and participated in these proceedings since 2011. It would be inequitable, and contrary to
the doctrine of laches, to allow them to how advance an argument that would render the

past 13 years of litigation, with its attendant cost and effort, pointless.

3 Twinn v, Alberta (Office of the Public Trustee); 2022 ABCA 368, para. 52 [Authorities Tab 13]

15
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The SFN application also seeks to introduce new evidence. The new evidence is
unnecessary to address the issue before the Court.

52. In its Application for intervener status and its brief (see, for example, para. 79) SFN
also seeks permission of the Court to lead evidence on the “application of existing
beneficiary definition to existing SFN membership”. Itis stated, in turn, that this may require

evidence to be led on the lineage of individual members as well as expert evidence.

53. Such proposed evidence goes well beyond what is required to address the Threshold
Issue and further illustrates how the SFN’s proposed intervention would constitute an

unnecessary widening of the issues between the actual parties.

54, As described above, the Court was previously provided with information about how
many 1985 Trust beneficiaries were and were not members of the SFN, on which the Court
has relied. Similar information concerning minor beneficiaries has also been provided.
While those numbers may have changed over time, the ability to ascertain beneficiaries has
been established. Given that, the precise identification of “who is who” or, “how many sit
where” is not necessary to decide the legal question of whether the Trustees may distribute

notwithstanding the discriminatory nature of the Beneficiary definition.

55.  The additional evidence, including expert evidence, proposed to be introduced by the
SFN would clearly result in significant delay to the proceedings with the resulting prejudice
to the parties. The scope of the proposed evidence further reflects how the proposed

intervention would commandeerthe Trustees’ Application and take itin a different direction.

The SFN application cannot be granted as currently framed. The OPGT would not
object to the SFN being an intervener on proper terms described below.

56. For all the reasons described above the SFN intervention application goes far beyond

the scope of a proper intervention.

57. The OPGT does not contest that the SFN could meet the criteria to intervene on behalf

of its members who will be affected by the outcome of the Threshold Application as framed

16
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by the Trustees. However, as currently advanced, the intervention application cannot be
granted as it plainly seeks to improperly expand the {ssues before the Court and threatens

to take the Court and patties on another long and costly detour.

58. The OPGT does not object to the SFN being granted the right to intervene on the
Thrashold Application provided that its intervention reflects the proper role of an intervener.
Specifically, the SFN should not be permitted to raise any new issue or evidence, including

any argument the 1985 Trust is invalid on the basis that its objects are uncertains

59. The OPGT has seen the draft Order appended to the Trustees’ submissions which

contains such terms and would be agreeable to it.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 14* day of March, 2025

HUTCHISON LAW FIELD LAW
Per ,]
/\ . \I /p&/
JANET L. HYTCHISON P. JONATHAAKAULDS, K.C. and GREG HARDING
Solicitors fgr the Office of the Public K.C.
Guardian ark Trustee of Alberta Solicitors for the Office of the Public Guardian

and Trustee of Alberta
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COURT FILE NO: 1103 14112

COURT: QUEEN'S BENCH OF ALBERTA

JUDICIAL CENTRE: EDMONTON

IN THE MATTER OF THE TRUSTEE ACT, R.S.A. 2000,
c.T-8 as amended

IN THE MATTER OF THE SAWRIDGE BAND INTER VIVOS
SETTLEMENT CREATED BY CHIEF WALTER PATRICK TWINN,
OF THE SAWRIDGE INDIAN BAND, NO. 19, now known as
SAWRIDGE FIRST NATION, ON APRIL 15, 1985

(The "1985 SAWRIDGE TRUST")

APPLICANTS: ROLAND TWINN, CATHERINE TWINN, WALTER
FELIX TWIN, BERTHA L'HIRONDELLE and
CLARA MIDBO, as TRUSTEES FOR THE 1985
SAWRIDGE TRUST

QUESTIONING ON AFFIDAVIT
OF

PAUL BUJOLD

Ms. D.C.E. Bonora For the Applicants
Ms. J.L. Hutchison For the Public Trustee
Susan Stelter Court Reporter

Edmonton, Alberta

27 & 28 May, 2014
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Practically none.

It is a small community?

It is a very small one or two family, and that is, you
know, very hard not to marry your cousin and then you
end up with --

Okay, got you.

So the only way that you can qualify is to apply for
membership. And so the 8 children who don't qualify
under the '85 Trust would also continue not to qualify
even i1f the definition changed because they don't
qualify under the '86 Trust either, neither do the
other 31 children qualify because their parents have to
apply.

Now of these 31 dependents one of the parents has
actually applied on behalf of two of those children and
they have been admitted, and they are continuing to be
minors, but they are also members of the First Nation
and, therefore, full beneficiaries of the Trust -- of
the '86 Trust, but not of the '85 Trust.

But if the '85 Trust definition changes --

Changes.

- they would become beneficiaries?
They will continue to be, because they already are
beneficiaries under the '85 Trust. They are part of
the 31 who already are. So there is two who are
already beneficiaries, but under the '86 Trust they

don't qualify because -- okay, we have to sort of back

AccuJergpt Reporting Services
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up a little bit.

So under the '85 Trust the definition is if you
could be a member --
Pre Bill C-317?
-- using the rules as they existed on that day, and you
could be a member as a minor under those rules. Under
the new Sawridge membership rule you can't be -- you
are not automatically considered a member just because
you are born to a member. You have to apply.
Right.
So the children of members of the Sawridge First Nation

all have to apply. And if they don't apply, they don't

become members. Therefore, they won't be
beneficiaries.
Okay. So I just want to be clear because I know we

have all gotten a little confused on this issue at
times. So in paragraph 4 when you say 23 of the minor
dependents qualify as beneficiaries of the 1985 Trust,
and I understand that the 23 may have changed over
time?

Right, right, right.

But were you saying that they qualify as beneficiaries
of the '85 Trust with the current definition?

MEISE

Okay. And would any of those 23 cease to be
beneficiaries of the 1985 Trust under the proposed new
definition?

Aecuergpt Reporting Jervices
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Yes.

21 of

123

21 of them.

them?

Because two of them have applied for membership and

have been accepted.

Okay.

So because they applied and were accepted their

beneficiary status continues because then they are

still members of the First Nation.

The remaining 21 would have to apply for membership?

Would have to apply for membership in the First Nation.

And if they didn't receive it they would not be

beneficiaries of the 1985 Trust?

That is right.

Or the 1986 Trust?

That is right.

Okay.

Just going back to numbers for a moment,

Mr. Bujold.

The numbers of dependent children of

Sawridge members has changed, I think, since 2011,

right?

Yes.

Do you know what the current figure is? How many

dependent children there are, or would you like to

undert

ake to

I can give you an undertaking, because even though the

numbers have changed, I think that the numbers are

constant.

know,

we have

So I think that it is still 31 but, you

two who became adults and two who were
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born, and I think that that is what has happened. I
think we still have 31, but I can do an undertaking.
Let's do it this way because we need to establish names
and identities here, so.
Yes.
So why don't you undertake to give us a list of who the
31 dependent children were at the time that this
Affidavit was sworn, and then also identify of those 31
dependent children which were the 23 that qualified as
beneficiaries of the '85 Trust at the time that you
swore the Affidavit and which were the 8 that did not
gqualify as beneficiaries of the '85 Trust at the time
that you swore the Affidavit, and then update that list
for me through until today's date?
All right.
Okay.
UNDERTAKING NO. 31:
RE PROVIDE LIST OF WHO THE 31 DEPENDENT
CHILDREN WERE AT THE TIME THE AFFIDAVIT
WAS SWORN AND IDENTIFY OF THOSE 31 WHICH
WERE THE 23 THAT QUALIFIED AS
BENEFICIARIES OF THE '85 TRUST AT THE
TIME THAT THE AFFIDAVIT WAS SWORN AND
WHICH WERE THE EIGHT THAT DID NOT
QUALIFY. ALSO UPDATE THE LIST UNTIL
TODAY'S DATE.

MS. HUTCHISON: Mr. Bujold, are you able to tell

AccuSergpt Reporting Servcces
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Dentons Canada LLP

2900 Manulife Place

10180 - 101 Street

Edmonton, AB, Canada T5J 3V6

T+17804237100
F+17804237276

DENTONS

June 1, 2015 File No.: 551860-1
SENT VIA E-MAIL
WITH PREJUDICE

Chamberlain Hutchison
Suite 155, Glenora Gates
10403 - 122 Street
Edmonton AB T5N 4C1

Attention: Ms. Janet L. Hutchison

Dear Madam:

RE: Sawridge Band Inter Vivos Settlement (“1985 Sawridge Trust” or “Trust” Action No.
1103 14112

These proceedings were initiated on August 31, 2011. At that time, the trustees of the 1985
Sawridge Trust obtained an Order directing that an application for advice and directions was to
be brought regarding the definition of “beneficiaries” contained in the Trust deed. It is coming
upon 4 years since the issuance of that Order, and despite great expense incurred by our clients,
we are no nearer resolution of this issue. The time that has elapsed and the costs that have been
incurred are detrimental to the Trust and are not in the best interests of the beneficiaries.

We are now in receipt of your letter dated May 15, 2015, wherein you advise that you will be
seeking joinder of our action with Action No. 1403 04885. Tt is our respectful view that the two
actions are unrelated, and joinder of these actions would result in further significant delay and
expense to the Trust.

Our clients have considered how to best proceed given the circumstances and we wish to propose
a settlement. As you know, the concern of the trustees is that the current definition of
“beneficiaries” is discriminatory, and we are seeking the advice and direction of the Court to
address this concern. By changing the definition of “beneficiaries” to one that references
membership in the Band, it was thought that this would best express the intentions of all parties
concerned including the settlors and trustees of the original trust. However, we acknowledge
that such a change is a concern to your client and the minors that you represent. We have our list
of beneficiaries and have included beneficiaries who were born after the litigation began and
included children who have become adults and further included children who have become
members. In particular, there are 24 children that are currently beneficiaries of the 1985
Sawridge Trust, and all but 4 of them would lose their beneficiary status should the definition of
“beneficiaries” be changed to equate to membership. There are 4 children who have attained

15382153_1|NATDOCS



DENTONS 4 Salans FMC SNR Denton
< - g June 1, 2018 dentons.com

Page 2

membership status and thus they will continue to be beneficiaries if the definition of beneficiary
changed to “members”. Scc table 1 for a list of the children who would lose beneficiary status,
See Table 2 for a list of the children who have been admitted as members. There are 4 minors
who have become adults since the litigation began (or will be adults in 2015). They have
remained on the tables despite becoming adults.

Our client is prepared to “grandfather” the 20 children who have not yet been admitted to
membership whereby they would not lose their beneficiary status, despite the change in the
definition. These individuals would maintain their beneficiary status throughout their lifetime.
Thus we are essentially offering these minors a complete victory in this matter. They would not
be excluded from the trust regardless of their ability to obtain membership. While we maintain
that they are likely to become members, we would now guarantec their beneficiary status in the
trust which could offer them significant benefits in the future. There is no guarantee that a
change in definition if approved by the court would provide benefits for these children.

The perpetuation of discrimination in the current definition of beneficiaries is evident in respect
the women who were excluded from beneficial status in the 1985 Trust by the Indian Act, 1970
even though they may have regained membership in the Sawridge First Nation. These women
were granted membership in the Sawridge First Nation as a result of Bill C-31 either through
application to the First Nation or as a result of a Court Order. Since these women are all current
members of the Sawridge First Nation and since it is the intent of the Trustees to apply for a
variance to the 1985 Trust definition of beneficiary which includes all members of the Sawridge
First Nation as beneficiaries, these women will be included as beneficiaries in the 1985 Trust
should the Court agree to the proposed variance to the 1985 Trust. The delay in this litigation
and the delay in the change of definition perpetuates the discrimination for these women. They
cannot receive benefits from this trust and they continue to be singled out as members who do
not enjoy the same status as other members of the First Nation. A change in definition is a very
good step to remedying the discrimination for these women as they are presently excluded from
the trust and with the change in definition will be included as beneficiaries.

We believe that such a solution of grandfathering the minors on Table 1 is not only fair but
provides the Public Trustee with everything that it could reasonably expect in these proceedings.
Not only is the discriminatory provision removed, but all of the minor “beneficiaries” who would
lose their status are protected. While we acknowledge that the Court will ultimately have to
decide whether such a proposal is appropriate, we are hopeful that a joint submission to that
effect will convince Justice Thomas of the same. We are also hopeful that your client will view
such a proposal as a good faith attempt by the trustees to address the interests of the minor
beneficiaries, and that you will agree to join us in seeking the necessary Order from the Court
without delay. As noted above, we are essentially offering these minors a complete victory in
this matter.
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As we are proposing to grandfather as beneficiaries all of the minor children who would lose
their status we feel that the Public Trustee has fulfilled the mandate provided to it by the court.
We are offering to grandfather all of these children in the interests of fairness and in the interests
of stopping the litigation and proceeding to use the trust assets for the benefit of the beneficiaries
instead of the costs of litigation.

We would also seek consent or at least no opposition to the nunc pro tunc approval of the
transfer of assets from the 1982 trust to the 1985 trust. We believe that this was clearly intended
and the trust has been operating since 1982. It would be impossible to overturn the transactions
and events that have occurred since 1982, Thus we seek the approval for the transfer of assets, It
is a benefit to all the beneficiaries to remove this uncertainty. To be clear, if the transfer is not
approved we believe that the assets would need to return to the 1982 trust in which the definition
of beneficiary is the members of the First Nation and thus the children you represent would not
be included.

Thus we seek your approval for an order
1. To amend the definition of beneficiaries as follows:

"Beneficiaries'" at any particular time shall mean:

a. all persons who at that time qualify as members of the Sawridge Indian Band
under the laws of Canada in force from time to time including, without
restricting the generality of the foregoing, the membership rules and
customary laws of the Sawridge Indian Band as the same may exist from
time to time to the extent that such membership rules and customary laws
are incorporated into, or recognized by, the laws of Canada;

b. the individuals who are listed as Schedule A to this trust (Schedule A would
include all the individuals listed on Table 1).

2. Approving the transfer of assets from the 1982 trust to the 1985 trust nunc pro tunc.

This offer is open for acceptance until June 29, 2015.We look forward to hearing from you.

Marco Poretti
DCEB/pach
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Table 1: Minor Beneficiaries of the 1985 Trust as at
August 31, 2011 updated to 2015

Age
Beneficiary Birthdate | in Category
2015
. Illegitimate Child of Illegitimate Male
. Lamouche-Twin, Bverett | 5107003 | 12 | Child of Female Band member Not
(Justin Twin) )
Protested
. . llegitimate Child of Illegitimate Male
2. Lamouche-Twin, Justice | o)040001 | 14 | Child of Female Band member Not
(Justin Twin) ]
Protested
. [llegitimate Child of Illegitimate Male
3. Lamouche-Twin, Kalyn | 54 /082007 | 8 | Child of Female Band member Not
(Justin Twin)
Protested
. Ilegitimate Child of Tllegitimate Male
4. Lamouche-Twin, Maggie | 57037409 | 6 | Child of Female Band member Not
(Justin Twin)
Protested
5. Moodie, Jorja L. (Jeanine Illegitimate Child of Female Band
Potskin) 26/01/2008 7 member Not Protested
N Ilegitimate Child of Male Illegitimate
6. Potskin, Ethan ER. (Trent | 15/ 0004 | 11 | Child of Female Band member Not
Potskin)
Protested
. . . Illegitimate Child of Female
7. Potskin, Jaise A. (Jeanine | 5030003 | 12 | Tilegitimate Child of Female Band
Potskin) .
member Not Protested
. . [legitimate Child of Male Illegitimate
8. Potskin, Talia M.L. (Trent | 0439010 | 5 | Child of Female Band member Not
Potskin) ‘
Protested
9. Rol?berstad, Jadyn (Jaclyn 04/07/2011 4 Illegitimate Child of Female Band
Twin) member Not Protested
10. Twin, Alexander L. . .
. 23/01/2005 10 | Child of Married Male Band member
(Wesley Twin)
I Rig Autumn . (Darey | 96099002 | 13 | Child of Married Male Band member
12. Twin, Destin D. (Jaclyn Illegitimate Child of Female Band
Twin) 24/06/2008 7 member Not Protested
3. %xg) Tustice W. (Wesley | 50/00/2001 | 14 | Child of Married Male Band member
14. Twin, Logan F. (Darcy 17/04/2007 8 | Child of Married Male Band member
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Age
Beneficiary Birthdate | in Category
2015
Twin)
5. %\‘:ﬁ) River C.(Darey | 031052010 | 5| Child of Married Male Band member
. » lllegitimate Child of Female
16. ¥ziﬁ§3 Clinton (Irene 03/02/1997 18 Band Member Not Protested
> _Adult after 30 August 2011
17. Twinn-Vincent, Seth Child of Female Band member who
(Arlene Twinn) 01/07/2001 14 married Non-Band member
18. Twinn-Vincent, W. Chase 31/07/1998 17 Child of Female Band member who
(Arlene Twinn) married Non-Band member
. .- » Child of Male band member
19. Potskin, William (Aaron | 19/09/2013 | 2| > Born after the litigation
Potskin b
egan
20. Twinn, Kaitlin ( Paul » Child of male band member
Twinn) 23/0211995 |~ 20 » _Adult after 30 August 2011

16382153_1|NATDOCS

Table 1: Minor Beneficiaries of the 1985 Trust as at
August 31, 2011 updated to 2015




DENTONS

Doris C.E. Bonora

doris.bonora@dentons.com

D +17804237188

Dentons Canada LLP

2900 Manulife Place
10180 - 101 Street
Edmonton, AB, Canada T5J 3V6

T +1780 423 7100
F +1 780 423 7276

dentons.com

Table 2: Beneficiaries to the 1985 Trust who have
become members

Non-Beneficiary

Birthdate

Age
in
2015

Category

1. Twinn, Alexander G.
(Roland Twinn)

01/10/1997

18

Child of Married Male Band
member

Admitted as a member of the
First nation

Adult (this year) after 30
August 2011

2. Twinn, Corey (Ardell
Twinn)

18/01/1994

21

Child of male band member
Admitted as a member of the
First nation

Adult after 30 August 2011

3. Twin, Starr (Winona
Twin)

29/11/2002

13

Y V|V VYV, VvV VvV Vv

Hlegitimate Child of Female
Band member Not Protested
Admitted as a member of the
First nation

4. Twin, Rainbow
(Winona Twin)

31/05/1998

17

A4

Illegitimate Child of Female
Band member Not Protested
Admitted as a member of the
First nation

Table 2: Beneficiaries to the 1985 Trust who have become members
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PARTY FILING THIS DOCUMENT

NOTICE TO RESPONDENT

Clerk's stamp; 3 S
g

1103 14112 Q
‘QL\‘:? k)
COURT OF QUEEN'S BENCH OF gs;:z[ e
i
EDMONTON

IN THE MATTER OF THE TRUSTEE ACT,
R.S.A. 2000, c. T-8, AS AMENDED

IN THE MATTER OF THE SAWRIDGE BAND
INTER VIVOS SETTLEMENT CREATED BY
CHIEF WALTER PATRICK TWINN, OF THE
SAWRIDGE INDIAN BAND, NO. 19 now known as
SAWRIDGE FIRST NATION ON APRIL 15, 1985
(the "1985 Sawridge Trust”)

ROLAND TWINN,

WALTER FELIX TWIN,

BERTHA L'HIRONDELLE, and

CLARA MIDBO,

CATHERINE TWINN, as trustees for the 1985
Sawridge Trust (the “trustees”)

APPLICATION

Dentons Canada LLP
2900 Manulife Place
10180 - 101 Street
Edmonton, AB T5J 3V5

Attention: Doris C.E. Bonora
Telephone: (780) 423-7100
Fax: (780) 423-7276
File No: 551860-001-DCEB

Reynolds Mirth Richards & Farmer LLP
3200, 10180 101 Street
Edmonton AB T5J 3W8

Attention: Marco S. Poretti
Telephone: (780) 497-3325
Fax: (780) 429-3044

This application is made against you. You are a respondent.

You have the right to state your side of this matter before the judge.

To do so, you must be in Court when the application is heard as shown below:

Date

June 30, 2015



Time 2:00pm

Where Law Courts Building,
Edmonton Alberta

Before Whom Justice D. Thomas

Go to the end of this document to see what else you can do and when you must do it.

Remedy claimed or sought:

1.

2.

5.

Advice and direction with respect to the litigation plan which is attached hereto as Schedule "A”.

Advice and direction with respect to the offer of settlement which is attached hereto as Schedule
llBll‘

Advice and direction with respect to the Public Trustee of Alberta retaining out-of-province
lawyers to advise and provide research at significant costs to the trustees, when able lawyers
exist in Alberta.

Advice and direction with respect to a full audit and review of this matter with ali accounts
including those of agents retained by the Public Trustee, produced in full without redaction.

Such further and other relief as this Honourable Court deems just and appropriate.

Grounds for making this application:

6.

10.

The litigation in this action seems to have stalled and the trustees seek the direction of the Court
to set a litigation plan as set out in Schedule "A” or as may be directed by the Court.

The trustees have made a settlement offer to the Public Trustee of Alberta which settles all issues
for the minor children who are affected by a change in definition of the 1985 Sawridge Trust. The
trustees seek direction on the narrow issues which must be addressed if all the minor children
who would be excluded by the change in definition are given irrevocable beneficiary status in the
1985 Sawridge Trust.

The Court in its inherent jurisdiction in the protection of minors and its parens patriae jurisdiction,
must review the settlement and determine if it is appropriate for the Public Trustee of Alberta to
refuse the generous settlement that is offered to the minor children. There are significant benefits
to being granted beneficiary status without the need to apply for membership in the Sawridge
Band. Such an offer should not be disregarded. There is no guarantee that these minors would
be granted beneficiary status in the final result of this action.

The Public Trustee of Alberta was granted advance costs in this action. The expenditures are
reviewable by this Court. To date the accounts of the Public Trustee have been paid without
question although given the redacting of the accounts, it is difficult for the trustees to challenge
the accounts.

The Public Trustee has now requested that out-of-province lawyers at significantly higher hourly
rates than the Alberta lawyers involved in this action be retained and paid. The first account was
submitted in excess of $5,000 as a disbursement to the account of Ms. Hutchison. The account

and letter from Ms. Hutchison are attached hereto as Schedule “C”.
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11. The applicants will rely on such further and other grounds as counsel may advise and this
Honourable Court may permit.

Material or evidence to be relied on:
12. Schedules to this Application.

13. Such further and other materials or evidence as counsel may advise and this Honourable Court
may permit.

Applicable rules:

14, Alberta Rules of Court.

15. Such further and other rules as counsel may advise and this Honourable Court may permit.
Applicable Acts and regulations:

16. Trustee Act, RSA 2000, c. T-8, and regulations and amendments thereto.

17. Minors’ Property Act, SA 2004, CM-18.1, and regulations and amendments thereto.

18. Such further and other acts and regulations as counsel may advise and this Honourable Court
may permit.

How the application is proposed to be heard or considered:

19. In person, with all parties present.

WARNING

If you do not come to Court either in person or by your lawyer, the Court may give the applicant(s) what
they want in your absence. You will be bound by any order that the Court makes. If you want to take part
in this application, you or your lawyer must attend in Court on the date and at the time shown at the
beginning of this form. If you intend to rely on an affidavit or other evidence when the application is heard
or considered, you must reply by giving reasonable notice of the material to the applicant.




COURT FILE NUMBER

COURT OF QUEEN'S BENCH OF
ALBERTA JUDICIAL CENTRE

APPLICANTS

DOCUMENT

ADDRESS FOR SERVICE AND
CONTACT INFORMATION OF PARTY
FILING THIS DOCUMENT
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SCHEDULE “A”

CLERK'S STAMP

1103 14112

Edmonton

IN THE MATTER OF THE TRUSTEE ACT,
R.S.A. 2000, c, T-8, AS AMENDED

IN THE MATTER OF THE SAWRIDGE BAND
INTER VIVOS SETTLEMENT CREATED BY CHIEF
WALTER PATRICK TWINN OF THE SAWRIDGE
INDIAN BAND, NO. 19 now known as SAWRIDGE
FIRST NATION ON APRIL 15, 1985 (the "1985
Sawridge Trust”)

ROLAND TWINN

CATHERINE TWINN

WALTER FELIX TWIN

BERTHA L'HIRONDELLE and

CLARA MIDBO, as Trustees for the 1985
Sawridge Trust (the “Trustees”)

PROPOSED LITIGATION PLAN

ATTENTION: DORIS BONORA
DENTONS CANADA LLP
#2900, 10180 - 101 STREET
EDMONTON, AB T5J 3V5

FILE NUMBER : 551860-1-DCEB
PH: 780-423-7100

FAX: 780-423-7276



1. The remaining steps and procedures are to be completed on or before the dates specified below:

ACTION

DUE ON OR BEFORE

Questioning of Paul Bujo!d on documents
and undertakings

July 30, 2015

Application on Objections and documents

September 30, 2015

Questioning resulting from Application

November 30, 2015

Mediation to come up with joint proposal

December 31, 2015

Briefs for Applicant

January 31, 2016

Brief for Respondent

February 29, 2016

Application

March 31, 2016

This Litigation Plan is agreed to by the Parties

Dentons Canada LLP

Per:
Doris Bonora
Solicitors for the Applicants

Chamberlain Hutchison

Per:
Janet L. Hutchison
Solicitors for the Office of the Public Trustee
of Alberta

14789914_2|NATDOCS

Reynolds Mirth Richards & Farmer LLP

Per:
Marco S. Poretti
Solicitors for the Applicants




SCHEDULE “B”

D E N TO N S Dorls C.E. Bonora doris.bonora@dentons.com Salans FMC SNR Denton
. D +1 780423 7188 denfons.com

Dentons Canada LLP

2000 Manulife Place

10180 - 101 Street

Edmonton, AB, Canada T5J 3V5

T+1780 4237100
F+1780 4237278

June 1, 2015 Flle No.: 551860-1
SENT VIA E-MAIL

WITH PREJUDICE

Chamberlain Hutchlson

Suite 1565, Glenora Gates

10403 - 122 Strest
Edmonton AB T&N 4C1

Attention: Ms. Janet L. Hutchison

Dear Madam:
RE: Sawridge Band Inter Vivos Settlement (1985 Sawridge Trust” or “Trust” Action No.
1103 14112

These proceedings were initiated on August 31, 2011, At that time, the trustees of the 1985
Sawridge Trust obtained an Order directing that an application for advice and directions was to
be brought regarding the definition of “beneficiaries” contained in the Trust deed. It is coming
upon 4 years since the issuance of that Order, and despite great expense incurred by our clients,
we are no nearer resolution of this issue. The time that has elapsed and the costs that have been
incurred are detrimental to the Trust and are not in the best interests of the beneficiaries,

We are now in receipt of your letter dated May 15, 2015, wherein you advise that you will be
seeking joinder of our action with Action No. 1403 04885. It is our respectful view that the two
actions are unrelated, and joinder of these actions would result in further significant delay and

expense to the Trust.

Qur clients have considered how to best proceed given the circumstances and we wish to propose
a setttement, As you know, the concern of the trustees is that the current definition of
“beneficiaries” is discriminatory, and we are seeking the advice and direction of the Court to
address this concern. By changing the definition of “beneficiaries” to one that references
membership in the Band, it was thought that this would best express the intentions of all parties
concerned including the settlors and trustees of the original trust. However, we acknowledge
that such a change is a concern to your client and the minors that you represent. We have our list
of beneficiaries and have included beneficiaries who were born after the litigation began and
included children who have become adults and further included children who have become
members. In particular, there are 24 children that are currently beneficiaries of the 1985
Sawridge Trust, and all but 4 of them would lose their beneficiary status should the definition of
“beneficiaries” be changed to equate to membership. There are 4 children who have attained

15382153_1|NATDOCS
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June 1, 2016 dantons.com

Page 2

membership status and thus they will continue to be beneficiaries if the definition of beneficiary
changed to “members”, Sec table 1 for a list of the children who would lose beneficiary status,
See Table 2 for a list of the children who have been admitted as members, There are 4 minors
who have become adults since the litigation began (or will be adults in 2015). They have
remained on the tables despitc becoming adults.

Our client is prepared to “grandfather” the 20 children who have not yet been admitted {o
membership whereby they would not lose their beneficiary status, despite the change in the
definition. These individuals would maintain their beneficiary status throughout their lifetime.
Thus we are essentially offering these minors a complete victory in this matter. They would not
be excluded from the trust regardless of their ability to obtain membership, While we maintain
that they are likely to become members, we would now guarantec their beneficiary status in the
trust which could offer them significant benefits in the future. There is no guarantee that a
change in definition if approved by the court would provide benefits for these children.

The perpetuation of discrimination in the current definition of beneficiaries is evident in respect
the women who were excluded from beneficial status in the 1985 Trust by the Indian Act, 1970
even though they may have regained membership in the Sawridge First Nation. These women
were granted membership in the Sawridge First Nation as a result of Bill C-31 either through
application to the First Nation or as a result of a Court Order. Since these women are all current
members of the Sawridge First Nation and since it is the intent of the Trustees to apply for a
variance to the 1985 Trust definition of beneficiary which includes all members of the Sawridge
First Nation as beneficiaries, these women will be included as beneficiaries in the 1985 Trust
should the Court agree to the proposed variance to the 1985 Trust. The delay in this litigation
and the delay in the change of definition perpetuates the discrimination for these women. They
cannot receive benefits from this trust and they continue to be singled out as members who do
not enjoy the same status as other members of the First Nation. A change in definition is a very
~ good step to remedying the discrimination for these women as they are presently excluded from
the trust and with the change in definition will be included as beneficiaries,

We believe that such a solution of grandfathering the minors on Table 1 is not only fair but
provides the Public Trustee with everything that it could reasonably expect in these proceedings.
Not only is the discriminatory provision removed, but all of the minor “beneficiaries” who would
lose their status are protected. While we acknowledge that the Court will ultimately have to
decide whether such a proposal is appropriate, we are hopeful that a joint submission to that
effect will convince Justice Thomas of the same. We are also hopeful that your client will view
such a proposal as a good faith attempt by the trustees to address the interests of the minor
beneficiaries, and that you will agree to join us in seeking the necessary Order from the Court
without delay. As noted above, we are essentially offering these minors a complete victory in

this matter,
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As we are proposing to grandfather as beneficiaries all of the minor children who would lose
their status we feel that the Public Trustee has fulfilled the mandate provided to it by the court,
We are offering to grandfather all of these children in the interests of fairness and in the interests
of stopping the litigation and proceeding to use the trust assets for the benefit of the beneficiarics
instead of the costs of litigation.

We would also seek eonsent or at least no opposition to the nunc pro tunc approval of the
transfer of assets from the 1982 trust to the 1985 trust. We believe that this was clearly intended
and the trust has been operating since 1982. It would be impossible to overturn the transactions
and events that have occurred since 1982, Thus we seek the approval for the transfer of assets. It
is a benefit to all the beneficiaries to remove this uncertainty. To be clear, if the transfer is not
approved we believe that the assets would need to return to the 1982 trust in which the definition
of beneficiary is the members of the First Nation and thus the children you represent would not
be included.

Thus we seek your approval for an order
1. To amend the definition of beneficiaries as follows:

"Beneficiaries' at any particular time shall mean:

a. all persons who at that time qualify as members of the Sawridge Indian Band
under the laws of Canada in force from time to time including, without
restricting the generality of the foregoing, the membership rules and
customary laws of the Sawridge Indian Band as the same may exist from
time to time to the extent that such membership rules and customary laws
are incorporated into, or recognized by, the laws of Canada;

b. the individuals who are listed as Schedule A to this trust (Schedule A would
include all the individuals listed on Table 1).

2. Approving the transfer of assets from the 1982 trust to the 1985 trust nunc pro tunc.

This offer is open for acceptance until June 29, 2015.We look forward to hearing from you.

L)

Marco Poretti
DCEB/pach
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Dorls C.E, Bonora

Salans FMC SNR Denton
dantons.com

dorls.bonora@dontona.com
D +1780 423 7188

Dentons Canads LLP

2800 Manulife Place

10180 - 101 Slreel

Edmonton, AB, Canada T6J 3V5

T +1780 423 7100
F+1780423 7278

Table 1: Minor Bencficiarics of the 1985 Trust as at
August 31, 2011 updated to 2015

Beneficiary Birthdate | in Category
2015
. Ilegitimate Child of Illegitimate Male
. Lamouche-Twin, Everett | 510003 | 12 | Child of Fomale Band membor Mot
(Justin Twin) ]
Protested
. . Illegitimate Child of Illegitimate Male
2. Lamouche-Twin, Justice | )04/2001 | 14 | Child of Female Band momber Mot
(Justin Twin) ]
Protested
. Illegitimate Child of Illegitimate Male
3. Lamc.)uc{le:Twm, Kalyn 24/08/2007 8 | Child of Female Band member Not
(Justin Twin)
, Protested
. . INlegitimate Child of Ilegitimate Male
+ Lamouche-Twin, Maggie | /03009 | 6 | Child of Female Bard membor Mot
(Justin Twin)
Protested
5. Moodie, Jorja L. (Jeanine Illegitimate Child of Female Band
Potskin) 26/01/2008 7 member Not Protested
. Illegitimate Child of Male Illegitimate
6. Potskin, Ethan ER. (Trent | 151 004 | 11| Child of Fomale Band member Not
Potskin)
Protested
. . . Hlegitimate Child of Female
7. Potskin, Jaise A (Jeanine | 55030003 | 12 | Tilegitimate Child of Female Band
Potskin)
member Not Protested
. . Tlegitimate Child of Male Tllegitimate
8. Potsk:}n, Talia M.L. (Trent 16/03/2010 5 | Child of Female Band member Not
Potskin)
| Protested
9. Rot?berstad, Jadyn (Jaclyn 04/07/2011 4 Illegitimate Child of Female Band
Twin) , | member Not Protested
10. Twin, Alexander L. 23/01/2005 | 10 | Child of Married Male Band member
(Wesley Twin) {
i m”;) Autumn 1. Darey | 500015002 | 13 | Child of Married Male Band member
12, Twin, Destin D. (Jaclyn ' Illegitimate Child of Female Band
Twin) 24/06/2Q08 7 member Not Protested
13, R’ang) Tustice W. (Wesley | 5010912001 | 14 | Child of Married Male Band member
14. Twin, Logan F. (Darcy | 17/04/2007 8 | Child of Married Male Band member
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Pago 2
Age
Beneficiary Birthdate | in Category
2015
Twin)
I3 ,gm) River C.(Darey | 31052010 | 5 | Child of Married Male Band member
. B » lllegitimate Child of Female
16, %mi Clinton (Trene 03/02/1997 18 Band Member Not Protested
» _Adult after 30 August 2011
17. Twinn-Vincent, Seth Child of Female Band member who
(Arlene Twinn) 01/07/2001 14 married Non-Band member
18. Twinn-Vincent, W. Chase 31/07/1998 17 Child of Female Band member who
(Arlene Twinn) married Non-Band member
‘ . - » Child of Male band member
19, Zowsian, William (Aaron 19,0013 | 2| > Born after the litigation
Potskin b
, cgan
20. Twinn, Kaitlin ( Paul » Child of male band member
Twinn) 20021995 20| 5 Adult after 30 August 2011

Table 1: Mmor Beneficiaries of the 1985 Trust as at
August 31, 2011 updated to 2015
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DENTONS

Dorls C.E. Bonora

dorls,bonora@dentons.com

D +1780 423 7188

Denfons Canada LLP
2800 Manullfe Place

10180 - 101 Slreet

dentons.com

Edmonton, AB, Canada T5.J 3V5

T +1780 423 7100
F +1780 423 7278

Table 2: Beneficiaries to the 1985 Trust who have
become members

Salans FMC SNR Denton

1. Twinn, Alexander G.
(Roland Twinn)

01/10/1997 18

Non-Beneficiary ‘Birthdate | in | - Category
2015
Child of Married Male Band
member

Admitted as a member of the
First nation

Adult (this year) after 30
August 2011

2. Twinn, Corey (Ardell
Twinmn)

18/01/1994 21

Child of male band member
Admitted as a member of the
First nation

Adult after 30 August 2011

3. Twin, Starr (Winona
Twin)

29/11/2002 13

YV VIV VvV, VvV Vv Vv

Hlegitimate Child of Female
Band member Not Protested
Admitted as a member of the
First nation

4. Twin, Rainbow
(Winona Twin)

31/05/1998 17

» Illegitimate Child of Female

Band member Not Protested

» Admitted as a member of the

First nation

Table 2: Beneficiaries to the 1985 Trust who have become members
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SCHEDULE “C”

) : HUTCHISON LAW

#155 Glenora Gules Telephone: (780) 423-30661

10403 122 Street Fax: (780) 426-1293

Edmonton, Alberia Email: jhutchison@jlhlaw.ca

TSN 4C1 Website: www.jlhlaw.ca
R S e e T e ]

# Janet L. Hutchison, L.1.B.
Rebecca C. Warner, B.AL, 1.D., Swudent-at-Law

Our File: 51433 JLH

SENT BY EMAIL ONLY

May 22, 2015

Reynolds Mirth Richards & Farmer LLP Dentons LLP

Suite 3200 Manulife Place 2900 Manulife Place

10180 - 101 Street 10180 - 101 Street
Edmonton, Alberta T5J 3W8 Edmonton Alberta T5J 3V5
Attention: Marco Poretti Attention: Doris Bonora

Dear Sir and Madam:

Re: In the Matter of the Sawridge Band Inter Vivos Settlement — Court of Q.B. Action No.
1103 14112

We are taking this opportunity to enclose our Statement of Account, File 51433, Invoice #4015,
for services rendered between April 16, 2015 and May 19, 2015, balance owing $19,369.69. In
accordance with our agreement with the Sawridge Trustees, we are providing you with an
account showing total time and charges but with privileged information blocked out. Should you
have any questions or concerns on the account, please contact me directly.

We look forward to receiving payment of this account in the amount of $19,369.69 within 30
days of the issuance of this account.

If the Sawridge Trustees ate objecting to Supreme Advocacy charges, we would request that all
amounts other than the Supreme Advocacy disbursement be paid as per our costs agreement.

* Denotes Professional Corporation T



We look forward to continuing to provide you with quality legal services in this matter.

Yours truly,

. _JANHT L. HUTCHISON
JLH/nl
Enclosure



#155, Glenora Gates
10403 122 Street
Edmonton, AB T5N 4C1

Telephone: (780) 423-3661

HUTCHISON LAW Fax: (780) 426-1293
Email: jhutchison@jthlaw.ca

Website: www jlhlaw.ca

STATEMENT OF ACCOUNT
Public Trustee of Alberta
400 South, 10365 97 Street File #:51433
Edmonton, Alberta T5J 378 Inv #: 4015

May 21, 2015

RE: In the Matter of the Sawridge Band Inter Vivos Settlement - Court of Q.B. Action No.
1103 14112

To all legal services rendered in connection with the above-noted matter, including the following:

DATE DESCRIPTION HOURS AMOUNT

Apr-15 Review file; Receipt and review of correspondence
; Correspondence to i)

Apr-15 Receipt and review of correspondence from D.
Bonora and M. Poretti; Correspondence to M.
Poretti; Receipt and review of correspondence B
; Correspondence to i; Receipt
and review of correspondence from D. Bonora.
Review file; Correspondence to D. Bonora.

Apr-15 Receipt and review of correspondence from D.
Bonora, M. Poretti and N. Cummings; Review file;

Correspondence to D. Bonora and N. Cummings;
Correspondence . Teleconference
- Review file 1

Review file re: questioning on P. Bui'old’s

undertakinis; Draft correspondence

Receipt and review of correspondence; Review file
P; ——

Review P. Bujold answers to undertakings;
Draft correspondence.

Apr-15 Legal research [

Apr-15




May-15

May-15

May-15

May-15

May-15

May-15

May-15

~

- Review file [

Receipt and review of correspondence from Dentons;2.80

Receipt and review of correspondence [
*; Legal research; Teleconference
; Correspondence X
Correspondence u

Review file re: preparation for P. Bujold
questioning; Draft and revise h;
Legal research; Draft and revise correspondence to

M. Poretti and D. Bonora; Receipt and review of
correspondence ; Receipt
and review of correspondence R

Correspondence ; Receipt and review of

correspondence . Correspondence
ﬁ; Update
(full day)

Review and "
; Telephone consultation

Receipt and review of correspondence
: Receipt and review of correspondence

Review and revise correspondence to D. Bonora
and M. Poretti; Review file

Review filc . M eetnc
s

Receipt and review of correspondence
; Review file
Review correspondence

- Draft

correspondence
B Draft correspondence

corresiondence

Receipt and review of correspondence [l
: Review and revise
correspondence .

Review file; Telephone consultation

Revise
correspondence to Dentons and RMRF.

FEES FOR PROFESSIONAL SERVICES 32.10

Total Hours: 32.10 X $425/Hr (J. L. Hutchison)

$13,642.50



OTHER CHARGES

Photocopies $272.75

Total Other Charges $272.75

DISBURSEMENTS

Accusript Reporting Services Invoice #17739 $221.00

Parking - Meeting $5.71

Supreme Advocacy Invoice #2254 $4,955.00

Total Disbursements $5,181.71

GST $272.73

Total Fees, Disbursements & GST $19,369.69

Balance Due $19,369.69

Hutchison Law E.& O.E.
’//, . B * {ax-exempt

) e 3&(\/\/ GST # 87325 1573
Per: A S

JanetI Hutchison

Payable upon receipt. Interest charged at 18% per annum on accounts over 30 days.



May-05-15

May-06-15

TRUST STATEMENT

DISBURSEMENTS RECEIPTS

Received From: Sawridge Trust
Conduct Monics for Elizabeth Poitras

Paid To: Liz Poitras
Payment of Conduct money to witness

Paid To: Janet Hutchison Prof Corp
Reimbusement of Conduct money advance to witness

Total Trust

Trust Balance

338.76
288.76
50.00
$338.76 $338.76
$0.00



ADVOCACY e

340 Gilmour Street Suite 100
Ottawa, Ontario

K2P OR3

Phone: 613-685-8855
613-695-8580

Janet L. Hutchison
Hutchison Law
#1565, Glenora Gates
10403 - 122 Street
Edmonton, Alberta
T5N 4C1

0274-006

1985 Sawridge Trust v. Alberta (Public Trustee)

Attorney

TS Receive emalls from client and review same; discussion

prepare for teleconference, teleconference

MFM Review of emall sent

EM Email

correspondence, detalled review of same, & making notes, meeting *

s Discussion
EM Email
TS Review summary emall

MFM Review -~

Time Keeper
Marie-France Major

Eugene Meshan

teleconference

Guantity
2.05
43

Invoice # 2254
Date: 05/15/2015

Due On: 06/14/2015

debrief

meetings

Rate
$500.00
$750.00

Date
April 2015

April 2015

April 2015

April 2015

Aprit 2015

April 2015

April 2015
Total

$1,025.00
$3,225.00



Thomas Slade Aftorney 2.35 $300.00 $705.00

Subtotal $4,955.00
HST (13.0%) $644.15
Total $5,599.15

All invoice totals are in CDN funds.

HST #839003308

Please make all amounts payable to: Supreme Advocacy LLP
Please pay within 30 days.

E & OE

Supreme Advocacy LLP

Per: Eugene Meehan, Q.C.

Page 2 of 2
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COURT FILE NUMBER:
COURT:
JUDICIAL CENTRE:

APPLICANTS:

APPLICANT i1n this
Application:

RESPONDENT in this
Application:

1103 14112
COURT OF QUEEN®"S BENCH OF ALBERTA
EDMONTON

IN THE MATTER OF THE TRUSTEE ACT,
R.S.A 2000, C. T-8, AS AMENDED

IN THE MATTER OF THE SAWRIDGE BAND
INTER VIVOS SETTLEMENT CREATED BY
CHIEF WALTER PATRICK TWINN, OF THE
SAWRIDGE INDIAN BAND, NO. 19, now
known as SAWRIDGE FIRST NATION, ON
APRIL 15, 1985 (the ''1985" Sawridge
Trust'™)

ROLAND TWINN, CATHERINE TWINN, WALTER
FELIX TWIN, BERTHA L*HIRONDELLE, and
CLARA MIDBO, as Trustees for the 1985
Sawridge Trust

OFFICE OF THE PUBLIC TRUSTEE OF
ALBERTA

THE SAWRIDGE FIRST NATION

QUESTIONING ON AFFIDAVIT

E. H. Molstad, Q.C.
D. C. E. Bonora, Ms.

J. L. Hutchison, Ms.

OF
PAUL BUJOLD

For Sawridge First Nation
For Sawridge Trustees

For Office of the Public
Trustee of Alberta

Allison Hawkins, CSR(A) Court Reporter

A_.C.E. Reporting Services Inc.

Edmonton, Alberta
July 27, 2016

Certified Court Reporters
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documentation for review and approval. 1 just want
to point out that it does describe all property,
and from your investigation, is it your information
that that happened?
Yes, 1t 1iIs.
Do you have any information to suggest it did not
happen?
None at all.
Yeah. Paragraph 11 and 12 of your affidavit refers
to Exhibit D, and 1°d like to take you to Exhibit D
of your affidavit. Are you there?
I am.
Yeah. The second page of Exhibit D -- and this is
a -- an agreement between the trustees of the
old -- or 1 assume this is the "82 Trust. Is that
your information, in the 1985 Trust?
It 1s, yes.
Yeah. And on page 2, it -- it describes that each
of the old trustees hereby transfers all of his
legal interest In each of the properties listed in
Appendix A attached hereto to the new trustees as
joint tenants to be held by the new trustees on the
terms and conditions set out in the Sawridge Band
Trust and is part of the said Trust.

Is 1t your information that
that, in fact, happened?

Yes, it 1is.

A_.C.E. Reporting Services Inc.
Certified Court Reporters
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Now, in paragraph 13 to 15 of your affidavit, this

refers to the legislation that we know previously

referred to as Bill C-31, and you"re, 1 assume,

familiar with the fact that the Sawridge First

Nation challenged the constitutionality of the

legislation in litigation where they asserted a

right that they, as a First Nation, had the right

to determine their membership?

Yes, I am aware of that.

And i1t was during that challenge that the women

that include, for example, Ms. Poytras were ordered

to be added as members of the Sawridge First

Nation, and as a result of the way in which the

1985 Trust was structured, she did not become a

beneficiary when the Court declared her to be a

member of the Sawridge First Nation?

No.

Is that correct?

That"s correct.

Yeah. So 1f I go to paragraph 19, i1t refers to

Exhibit H. Can 1 just get you to look at that?
Now, this iIs a -- a —-

Exhibit H is the resolution of the trustees, again,

transferring all of the assets of the 1982 Trust to

the 1985 Trust. Do you agree with that?

Yes, 1 do.

And -- and that -- that, as you"ve already

A_.C.E. Reporting Services Inc.
Certified Court Reporters
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testified, happened? That event took place?

Yes, i1t did.

And what we know, at this time, was that the
purpose of the 1985 Trust, when it was structured,
was to protect the assets of that Trust from those
persons who might be forced upon the Sawridge First
Nation as members under what was then Bill C-317
That"s correct.

And -- and having reviewed all of the records that
you®ve been able to gather, do you have any
information that the resolution, Exhibit H, was not
carried out?

None.

Okay .

None whatsoever.

Would you agree with me that based upon the purpose
of the transfer of the assets from the 1982 Trust
to the 1985 Trust, there would be no reason for the
Sawridge trustees, the Sawridge First Nation, or
chief and council to withhold the transfer of any
assets?

Not that I could think of.

They were trying to protect these assets, so their
objective was to transfer the assets?

We had a telephone conversation with Morris
Cullity, who was the -- the solicitor working with

them at the time on the transfer and on the

A_.C.E. Reporting Services Inc.
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structure of the "85 Trust.

M-hm.

His -- In —- in his view, the intent of the 1985
Trust was simply to protect the assets, pending the
completion of the constitutional challenge. Once
that was complete, the intent was to merge the two
Trusts back to -- using the 1986 Trust definition,
to go back to that and merge the two Trusts.

But -- but in terms of the 1985 Trust, in -- In —-
in those circumstances, both the Sawridge First
Nation and the trustees would be motivated to
ensure that all assets were transferred?

That"s right. Absolutely.

The reason is to fulfill the purpose at that time?
That"s right. And to protect those assets.

Yeah.

Yes.

IT you look at -- at paragraphs 9 to 28 of this
affidavit -- and I don"t want you to rush through
it. Just take a look at them because a lot of this
information was information that you obtained from
the Sawridge First Nation; i1s that correct?

That"s correct, yes.

And 1 think you"ve confirmed that Sawridge First
Nation was cooperative, and they were cooperative

in providing this information as well?

They were, yes.

A_.C.E. Reporting Services Inc.
Certified Court Reporters
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In paragraph 20 of the affidavit sworn

September 12th, 2011, it refers to Exhibit 1, and
can | just take you to that exhibit?

Okay .

This i1s a document entitled "Sawridge Band
Resolution™ and has a number of signatures which
appear to be, obviously, signatures of persons in
addition to the chief and council of the Sawridge
First Nation. Would you agree with that?

Yes, 1 would.

And this recites, In the first paragraph, that the
trustees of the 1982 Trust have authorized a
transfer of the Trust assets to the trustees of
what 1s, essentially, the 1985 Trust; is that
correct?

That"s correct.

And the second paragraph recites that these assets
have actually been transferred, and that"s a
reference to the assets of the 1982 Trust having
been already transferred to the 1985 Trust; is that
correct?

That"s correct.

And 1t would appear that the Sawridge First Nation,
in the last paragraph of this document, is, for
whatever reason, approving and ratifying this
transfer?

That"s correct.

A_.C.E. Reporting Services Inc.
Certified Court Reporters
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RADENTONS Doris C.E. Bonora Dentons Canada LLP

2000 Manulife Place
deris.bonora@dentons.com 10180 - 101 Street
D +1780 423 7188 Edmonton, AB, Canada T5J 3V5

At Salans FMC SNR Denton McKenna Long
dentons.com

September 14, 2016 File No.: 551860-1

VIA EMAIL

Hutchison Law

#190 Broadway Business Square
130 Broadway Boulevard
Sherwood Park AB T8H 2A3

Attention:; Janet L. Hutchison

Dear Madam:

RE: Sawridge Band Inter Vivos Settlement ( “1985 Sawridge Trust”) or
“Trust” Action No.: 1103 14112

Settlement Offer on the Beneficiary Issue

We are writing to make an offer to the OPGT in respect of the final issue in the above mentioned
proceeding. We feel progress has been made to date with the clarification of the issues made in the
December 17, 2015 decision of Justice Thomas and with the settlement of the transfer of assets issue by
way of a consent order,

We have considered carefully how to come to a final determination of this matter in respect of the OPGT
and the minors that they represent. We wish to propose a settlement.

We assume that the OPGT is as concerned as the Trustees that the current definition of “beneficiaries” in
the 1985 trust is discriminatory and needs amendment. We understand that while the OPGT has
concerns about the discrimination it must first and foremost advocate for and protect the minors that it
represents. We also understand from your recent submissions and from your correspondence on the
Trustees’ proposed distribution plan that the OPGT hopes to see some form of grandfathering of the
minors as part of the final determination of this matter.

The OPGT will have seen from the distribution proposal presented that the Trustees would prefer not to
grandfather beneficiaries. It would be their preference to amend the definition to “members” of the
Sawridge First Nation to match what the trust was in 1982 and to match the 1986 trust. The dependents
of members including minors receive significant benefits from the trust until they are adults and while they
are attending post-secondary institutions. Once they become adults they would only receive benefits if
they became members.

The Trustees acknowledge and understand that a settlement involves a compromise. The Trustees are
prepared to "grandfather” the minors as follows:

23514640_1|NATDOCS
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1. The minors would be beneficiaries of the 1985 trust during the time that they are minors;

2. The minors would be beneficiaries of the 1985 trust during the time that they are attending a post-
secondary institution until they are age 25; and

3. In addition, the minors would be beneficiaries of the 1985 trust for a two year period following
their 18" birthday to allow them an opportunity to apply to become a member. They would need
to show that they have completed an application to become a member of the Sawridge First
Nation and that they have submitted the application for processing in order to have benefits for
two years.

If they become a member, then they will of course receive full benefits of the trust for their lifetimes as
a member of Sawridge First Nation and thus a beneficiary of the 1985 Trust. If they fail to become a
member, they will cease to be a beneficiary of the 1985 Trust.

We are proposing that this "grandfathering” would be provided to the list of minors recently provided to
you and which is attached to this letter (which amendments include recent births). There is no
guarantee that a change in definition if approved by the court would provide benefits for these children. it
is often the case in amending a discriminatory trust that there are beneficiaries who are ultimately left out.
No solution will ever be perfect.

Thus, we are asking that the OPGT consent to amend the definition of beneficiary in the 1985 Trust to
“members of the Sawridge First Nation” but offering the chiidren on the attached list complete beneficiary
status in the 1985 Trust while they are dependents and for a period of time after they become aduits to
allow these children to become members.

We understand the OPGT's mandate is to protect these minors and to ensure they are treated fairly and
to get the best result possible for them. The OPGT does not have a mandate to protect aduits but this
offer also achieves the result that the minors continue to have benefits while they apply to become
members. We believe this offer achieves the mandate of the OPGT and more.

We believe that such a solution of grandfathering the minors on the attached list is not only fair but
provides the OPGT with relief that it may not achieve and in fact the OPGT could have a worse result.
Acceptance of this offer would effectively end the litigation for the OPGT.

We believe that the settlement offer fulfills the mandate of the OPGT as defined by the court. We are
offering this settlement in the interests of attempting to end the litigation and proceeding to use the trust
assets for the benefit of the beneficiaries instead of the costs of litigation,

We realize that this offer resembles the offer that we made in June 2015 but we made that offer at a time
when the OPGT believed that it needed significant document production; at a time when the OPGT
believed its mandate was to scrutinize the membership process of the Sawridge First Nation; and at a
time when the transfer issue was still unresolved. None of those tasks remain for the OPGT as a result of
the recent events in this litigation. As a result, we hope that the OPGT would seriously consider this offer.

We make this offer in direct compliance with the Calderbank line of cases and thus will rely on this offer to

speak to costs if the OPGT fails to achieve a result that is better than the offer contained herein for the
minors.

23514640_1|NATDOCS
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This offer is open for acceptance until September 26, 2016. After that date this offer will only be
used to resist the payment of costs to the OPGT and to seek costs against the OPGT.

Reynolds Mirth Richards & Farmer LLP

I\ R

Marco Poretti

DCEB/sh
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10
11
12
13
14
15
16
17
18
19
20
21

Minor Beneficiaries of 1985 Trust as at 30 August 2016

Name

Lamouche-Twin, Everett (Justin Twin)
Lamouche-Twin, Justice (Justin Twin)
Lamouche-Twin, Kalyn (Justin Twin)
Lamouche-Twin, Maggie (Justin Twin)
Moodie. Joria L. (Jeanine Potskin)
Potskin, Ethan E.R. (Trent Potskin)

Potskin, Jaise A. Jeanine Potskin)
Potskin, Keanu Napew Aaron (Aaron
Potskin)

Potskin, Talia M.L. (Trent Potskin)
Potskin, William (Aaron Potskin)
Robberstad, Jadyn (Jaclyn Twin)
Twin, Alexander L. (Wesley Twin)
Twin, Autumn J. (Darcy Twin)

Twin, Destin D. (Jaclyn Twin)

Twin, Justice W. (Wesley Twin)

Twin. Kaissac Paul Cree (Rainbow Twin)
Twin, Logan F. (Darcy Twin)

Twin, River C. (Darcy Twin)

Twin, Starr (Winona Twin)

Twinn. Aspen Sava (W. Patrick Twinn)

Twinn-Vincent, Seth (Arlene Twinn)

23514640_1|JNATDOCS

Sex

Male
Male
Female
Female
Female
Male

Female

Male
Female
Male
Female
Male
Female
Male
Male
Male
Male
Male
Female
Female

Male

Birthday

10/6/2003

4/2/12001
8/24/2007
3/27/2009
1/29/2008
1/16/2004
3/25/2003

6/22/2015
3/16/2010
9/19/2013
7/4/2011
1/23/2005
9/26/2002
6/24/2008
9/20/2001
7/23/2015
4/17/2007
5/3/2010
11/29/2002
7/10/2016
7/1/2001

Age
8/30/2016

12.9
15.4
9.0
7.4
8.6
12.6
13.4

1.2
6.5
3.0
52
11.6
13.9
8.2
15.0
1.1
9.4
6.3
13.8
0.1
15.2
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Should the 1985 Trust be dissolved, it is the intention of Chief and Council to settle a new trust
which would be for the benefit of SFN members today and future generations of SFN members
as it is the position of Chief and Council of the SEN that this was the intended purpose of the
1985 Trust when it was settled.

We would anticipate being in a position to advise the parties and the Court as to whether SFN
will be proceeding with this application/action by approximately mid-October, 2017.

Should the SFN proceed with this application/action, it is our view that Your Lordship would be
the person best suited to hear this matter; however, this would be subject to SFN advancing an
application within this action and your agreement and availability.

As a result, we would request that we be given notice of the in person Case Management
Meeting which is to be scheduled in order that we might attend and advise the Court and the
parties of our position at that time.

Yours truly,

PARLEE McLAWS LLP

Vs
& o
EDWARD H. MOLSTAD, Q.C.
EHM/mb
ce: Doris Bonora, Dentons Canada LLP
Via email: doris.bonora@dentons.co
ce: Janet Hutchison, Hutchison Law
Via email: jhutchison@jlhlaw.ca
cc: Karen Platten, Q.C., McLennan Ross

Via email: kplatten(@mross.com

{E7535367.DOCX; 1}
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Clerk's stamp:
COURT FILE NUMBER 1103 14112
«“*
COURT COURT OF QUEEN'S BENCH OF ALBERTA
JUDICIAL CENTRE EDMONTON

IN THE MATTER OF THE TRUSTEE ACT,
R.S.A. 2000, c. T-8, AS AMENDED

IN THE MATTER OF THE SAWRIDGE BAND
INTER VIVOS SETTLEMENT CREATED BY
CHIEF WALTER PATRICK TWINN, OF THE
SAWRIDGE INDIAN BAND, NO. 19 now known
as SAWRIDGE FIRST NATION ON APRIL 15,
1985

APPLICANTS ROLAND TWINN,
WALTER FELIX TWIN,
BERTHA L'HIRONDELLE,
CLARA MIDBO, and
CATHERINE TWINN, as trustees for the 1985
Sawridge Trust ("Sawridge Trustees”)

DOCUMENT Application (Statement of Issues and
Relief Sought)

ADDRESS FOR SERVICE AND Dentons Canada LLP
CONTACT INFORMATION OF 2900 Manulife Place
PARTY FILING THIS DOCUMENT 10180 - 101 Street

Edmonton, AB T5J 3V5
Counsel for the Sawridge Trustees

Attention: Doris C.E. Bonora
Telephone: (780) 423-7188
Fax: (780) 423-7276
File No: 551860-001-DCEB
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NOTICE TC RESPONDENT(S)

This application is made against you. You are a respondent.

You have the right to state your side of this matter before the Case Management Justice.

To do so, you must be in Court when the application is heard as shown below:

Date To Be Determined
Time To Be Determined
Where Law Courts, 1 A Sir Winston Churchill Square, Edmonton
Before Whom To Be Determined

Go to the end of this document to see what you can do and when you must do it.

Basis for this claim:

1.

The Applicants, the Sawridge Trustees, are the Trustees of the Sawridge Band Inter Vivos
Settiement ("1985 Trust"). The Applicants seek determination of an issue and advice and
directions from this Court. Pursuant to the comments of the Court of Appeal in Twinn v Twinn,
2017 ABCA 419, the Applicants file this document to set out and clarify the advice and directions
sought in this Application.

The 1985 Trust was settled on April 15, 1985, Thereatfter, section 15 of the Canadian Charter of
Rights and Freedoms came into force, following the signing of the Charter into law.

After the 1985 Trust was setiled, Bill C-31 was passed into law, making significant amendments
to the Indian Act, R.S.C. 1970, Chapter I-6. Those amendments included the reinstatement of
status and membership to women who had married non-indigenous men and therefore lost their
status and membership under the indian Act prior to the amendments.

The definition of "Beneficiary” in the Trust Deed of the 1985 Trust makes specific reference to
determining members of the Sawridge First Nation ("SFN") by reference to the Indian Act as it
read as at April 15, 1982, before Bill C-31 was passed. The Trust Deed specifically prohibits
amendment of the definition of "Beneficiary”.

The 1985 Trust was funded from assets that had belonged to the SFN. Currently, there are
members of SFN who are not beneficiaries of the 1985 Trust, such as the Bill C-31 women.
There are beneficiaries of the 1985 Trust who are not members of SFN.

There may be other forms of discrimination in the definition of “Beneficiary”.

The Applicants seek a determination of the following issue:

Is the definition of "Beneficiary” in the Trust Deed of the 1885 Trust discriminatory, insofar as the

31402974_1|NATDOCS
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definition refers to provisions of the Indian Act, RSC 1970, c |-6, which have since been
amended, and reads:

"Beneficiary"” at any particular time shall mean all persons who at that time qualify as
members of the Sawridge Indian Band No. 19 pursuant o the provisions of the Indian Act
R.S.C. 1970, Chapter |-6 as such provisions existed on the 15th day of April, 1982 and, in
the event that such provisions are amended after the date of the execution of this Deed
all persons whao at such particular time would qualify for membership of the Sawridge
Indian Band No. 19 pursuant the said provisions as such provisions existed on the 15th
day of April, 1982 and, for greater certainty, no persons who would not qualify as
members of the Sawridge Indian Band No. 19 pursuant to the said provisions, as such
provisions existed on the 15th day of April, 1982, shall be regarded as "Beneficiaries" for
the purpose of this Settlement whether or not such persons become or are at any time
considered to be members of the Sawridge Indian Band No. 19 for all or any other
purposes by virtue of amendments to the Indian Act R.S.C. 1970, Chapter |-6 that may
come into force at any time after the date of the execution of this Deed or by virtue of any
other legislation enacted by the Parliament of Canada or by any province or by virtue of
any regulation, Order in Council, treaty or executive act of the Government of Canada or
any province or by any other means whatsoever; provided, for greater certainty, that any
person who shall become enfranchised, become a member of another Indian band or in
any manner voluntarily cease to be a member of the Sawridge Indian Band No. 19 under
the Indian Act R.5.C. 1970, Chapter |-6, as amended from time to time, or any
consclidation thereof or successor legislation thereto shall thereupon cease to be a
Beneficiary for all purposes of this Settlement;

Remedy sought:

8.

10.

If the definition of "Beneficiaries" is found not to be discriminatory, then the Applicants do not
expect to seek any other relief.

If the definition of "Beneficiary" is discriminatory, the Applicants seek direction from this Court as
to the appropriate remedy, and particuiarly whether the appropriate remedy is:

(a)

To modify the definition by striking out language that has a discriminatory effect such that
the definition of "Beneficiary” in the 1985 Trust will be reduced to members of the
Sawridge First Nation?

If the remedy in paragraph 9(a) is not granted to determine if the 1985 Trust can be
amended pursuant to,

(i) the amending provisions of the Trust Deed, or

(i) Section 42 of the Trusiee Act?

If the definition of "Beneficiary" is modified, by striking out language or otherwise, then:

(a)

Should there be "grandfathering” such that any of the individuals who met the definition of
"Beneficiary” before this relief is granted wili remain Beneficiaries?

31402974_1|NATDOCS
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{b) If the answer to 10(a) is "yes", what should the terms of such "grandfathering" be and
who will be grandfathered?
11. Such further and other relief as this Cotirt may deem appropriate.
Affidavit or other evidence to be used in support of this application:

12, Such material as has been filed to date and has been posted on the applicable court ordered
website at www.sawridgetrusts.ca

13. Such further material as counsel may further advise and this Honourable Court may admit.
How the Application is to be heard:

14, The application is to be heard in Special Chambers before the presiding Justice at a date to be
determined.

Applicable Acts and regulations and Orders:
15, Alberta Rules of Court, Alta Reg 124/2010;
16. Trustee Act, RSA 2000, c T-8,

17. Order of the Court of Queen's Bench of Alberta dated January 5, 2018 in case management.

WARNING

If you do not come to Court cither in person or by your lawyer, the Court may give the applicani(s) what they want
in your absence. You will be bound by any order that the Court makes. If you want to take part in this application,
you or your lawyer must attend in Court on the date and time shown at the beginning of the form. 1f you intend to
rely on an affidavit or other evidence when the application is heard or considered, you must reply by giving
reasonable notice of the material to the applicant.
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SAWRIDGE INDIAN BAND

RESOLUTION ADOPTING MEMBERSHIP RULES

WHEREAS subsecticn 10{1} eof the Indian Act, R,S.C. 1970,
Chapter I-6, as amended, {(the "Act") recognizes that a band may assume
control of its own membership if it establishes membership rules for itself
in writing in accordance with section 10 of the Acly

AND WHEREAS the Sawridge Indian Band (the "Band"} wishes
to ‘assume contral of its own membership pursuant to section 10 of the
Act;

AND WHEREAS the eclectors of the Band wish to consent to
the Band's assumption of control of its own membership and the establishment
of the membership rules {the "Rules"} annexed as Schedule A hereto;

AND WHEREAS the objective of the Band in approving the
establishment of the Rules is to protect the culture and social identity
of the Band, to maintain and strengthen the existing sense of community,
and to ensure continued peace and good order, among the members of the
Band} ‘

NOW THEREFORE BE IT RESOLVED THAT

1. the Band hereby consents to, and approves, the assumption
by the Band of control of its own membership; and

2. the Rules be and they are hereby approved, adopted and

| .ea_established,

I certify that the above resoltion was passed at a duly convened

‘~meetmg of the electors of the Sawridge Indian Band held the 4th day of

July, 1985 after apm—opnate notice of such meeting had been given and

that such resolution is of full force and effect unamended as of the date
hereof,

Dated the 4th day of July, 1985,

Y/ et/ S

CHIEF WALTER PATRICK TWINN

SAW000166



STATUTORY DECLARATION

I, CHIEF WALTER PATRICK TWINN, hereby declare that:

1. On the 8th day of July, A.D. 1985, pursuant to subsection 10{6}
of the Indian Act, R.S.C. 1970, Chapter I-6, as amended, the Council of
the Sawridge Indian Band (the "Band"} gave notice in writing to the
Honourable David Crombie, Minister of Indian Affairs and Northern
Development, that the Band was on that day assuming control of its own
membership and provided the said Minister of Indian Affairs and Northern

Development with a copy of the within Membership Rules of the Band.

2. Accordingly, pursnant to subsection 10(8) of the Indian Act,
R.S5.C. 1970, Chapter I-6, as amended, and section 1 of the within Membership
Rules, the said Membership Rules effect, on and from the 8th day of July,
A.D. 1985,

Declared before me at the
Town of Slave Lake,

in the Province of Alberta,
this /§ day of July A.D., 1985.

{Lﬂf('_[f/?éx /‘Qh\_f/_)(«,
M 3 D/’\‘O’h’v WALTER PATRICK TWINN

o 7

41-Criginal 1585 Membership Rules.pdf

SAW000697
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PBI17.1-Letter, AANDC to Affiliates, 111121 Redacted.pdf
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PBI17.1-Letter, AANDC to Affiliates, 111121 Redacted.pdf
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Action No.: 1103-14112
E-File No.: EVQ19SAWRIDGE

Appeal No.:

IN THE COURT OF QUEEN'S BENCH OF ALBERTA
JUDICIAL CENTRE OF EDMONTON

IN THE MATTER OF THE TRUSTEE ACT,
R.S.A. 2000, c. T-8, AS AMENDED, and

IN THE MATTER OF THE SAWRIDGE BAND INTER VIROS
SETTLEMENT CREATED BY CHIEF WALTER PATRICK
TWINN, OF THE SAWRIDGE INDIAN BAND, NO, 19, now
known as SAWRIDGE FIRST NATION ON APRIL 15, 1985

(the "1985 Trust") and the SAWRIDGE TRUST ("Sawridge Trust")

ROLAND TWINN, MARGARET WARD, BERTHA L'HIRONDELLE,
EVERETT JUSTIN TWINN AND DAVID MAJESKI, as Trustees for
the 1985 Trust ("Sawridge Trustees")

Applicants

PROCEEDINGS

Edmonton, Alberta
October 31, 2019

Transcript Management Services
Suite 1901-N, 601-5th Street SW
Calgary, Alberta T2P 5P7

Phone: (403) 297-7392
Email: Calgary@csadm.just.gov.ab.ca

This transcript may be subject to a publication ban or other restriction on use, prohibiting
the publication or disclosure of the transcript or certain information in the transcript such
as the identity of a party, witness, or victim. Persons who order or use transcripts are
responsible to know and comply with all publication bans and restrictions. Misuse of the
contents of a transcript may result in civil or criminal liability.
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1

1 Proceedings taken in the Court of Queen's Bench of Alberta, Law Courts, Edmonton, Alberta
2
3
4 October 31, 2019 Morning Session
5
6 The Honourable Court of Queen's Bench
7 Mr. Justice Henderson of Alberta
8
9 D. Bonora For R. Twinn, M. Ward, B. L'Hirondelle, E.
10 Twinn, and D. Majeski
11 K. Martin For R. Twinn, M. Ward, B. L'Hirondelle, E.
12 Twinn, and D. Majeski
13 E. Sopko For Sawridge First Nation
14 P. Faulds, Q.C. For the Office of the Public Trustee
15 J. Hutchison For the Office of the Public Trustee
16 (No Counsel) For S. Twinn
17 A.Tetz Court Clerk
18
19
20 THE COURT CLERK: Order in court.
21
22 THE COURT: Good morning.
23
24 MR. FAULDS: Good morning, Sir.
25
26 MS. BONORA: Good morning.
27
28 Reasons for Judgment
29
30 THE COURT: All right. I'm ready to give my decision with
31 respect to the intervenor applications.
32
33 Case management of this litigation has been ongoing for many years, firstly by Justice
34 Thomas and more recently for the last year or so by myself. In very general terms, the
35 litigation relates to the 1985 Sawridge Trust and the application of the Trustees of that
36 Trust for advice and directions in relation to proposed amendments to the definition of the
37 term "beneficiaries” in the 1985 Trust.
38
39 The issue that is currently before the Court and which is scheduled for argument on
40 November 27th, 2019, arises from the concern I raised with counsel approximately six

41 months ago. To address that concern, the Trustees have brought an application to have
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me consider and determine the effect of the consent order made by Justice Thomas on
August 24th, 2016. The consent order provided in part that, (as read)

The transfer of assets which occurred in 1985 from the Sawridge Band
Trust, the 1982 Trust, to the Sawridge Band Inter Vivos Settlement, the
1985 Trust, is approved nunc pro tunc.

The issue on this application has been described as the asset transfer issue. It relates to
whether the 2016 consent order approved a variation of the 1982 Trust so as to permit the
assets of the Trust be transferred to the 1985 Trust to be held for the beneficiaries as
defined in the 1985 Trust, or whether despite the transfer of assets, they continue to be
held for the beneficiaries of the 1982 Trust or whether some other outcome arises from
the August 2016 consent order.

The other significant issue before the Court and which will be argued in the coming
months is referred to as the jurisdictional issue. That is whether the Court has jurisdiction
to modify or vary the definition of the term "beneficiaries" in the 1985 Trust so as to
climinate some or all of the discriminatory aspects of that definition.

There are two motions before me today that were argued yesterday. Both applications are
to intervene on the asset transfer issue as well as the jurisdictional issue. The first motion
is brought by the Sawridge First Nation by application filed September 26, 2019. This
application is supported by the affidavit of Darcy Twin, sworn September 24, 2019, and
filed September 26, 2019. Mr. Twin was cross-examined on that affidavit on October
18th, 2019. The second motion is brought by Shelby Twinn by application filed October
16th, 2019. Her application is supported by her affidavit filed and sworn October 23rd,
2019.

So by way of general principles, Rule 2.10 authorizes the Court to grant a person
intervenor status in an action. That Rule provides as follows: On application the Court
may grant status to a person to intervene in an action subject to any terms and conditions
and with the rights and privileges specified by the Court.

The test for intervention is whether the proposed intervenor is specifically affected by the
decision or the proposed intervenor has some special expertise or insight to bring to bear
on the issue. That was described by the Court of Appeal in Papaschase Indian Band v.
Canada in 2005. More recently Mr. Justice O'Ferrall in the Piikani Nation v. Kostic in
2017 described the second prong of the test slightly differently. He said, (as read)

In addition to establishing an interest, the proposed intervenor must
demonstrate an ability to provide special expertise or fresh perspective.
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The question therefore before me is whether one or both of the applicants in this case
meet that test. 1 will deal firstly with the Sawridge First Nation. The 1985 Trustees, or
the applicants in the main motions before the Court in relation to the asset transfer issue
and the jurisdictional issue, do not oppose the participation of the Sawridge First Nation
and point out that it is "self-evident" that the First Nation should be permitted to
participate. The Public Trustee and Catherine Twinn, on the other hand, take a very
different position and oppose the status of the Sawridge First Nation as an intervenor.
The opposition is on the basis that, firstly, Sawridge First Nation has no direct interest in
the proceedings; secondly, Sawridge First Nation would be uncooperative as intervenor;
thirdly, Sawridge First Nation cannot or will not contribute any additional evidence in
relation to the asset transfer issue; fourth, the position to be taken by Sawridge First
Nation on the asset transfer issue lacks "an air of reality"; fifthly, the position to be taken
by Sawridge First Nation on the asset transfer issue will widen the issues between the
parties; sixth, the Sawridge First Nation has already elected not to participate in the
jurisdictional issue; and seventhly, the proposed position on the jurisdictional issue is
unnecessary.

In oral submissions the office of the Public Trustee alerted me to a number of relevant
factors in support of their opposition to the motion. I won't go into great detail, but [ want
to summarize some of the positions taken. The position is that the Sawridge First Nation
will take -- that the position they will take on motions if they're granted intervenor status
may have a negative impact on some of the persons whose interests they represent. The
consequence potentially is that some persons may lose their right to participate or receive
benefits from the Trust assets. The Public Trustee also argues that the position of the
Sawridge First Nation will simply not be helpful to the Court.

More significantly, the Public Trustee argues that the position of the Sawridge First
Nation in relation to the asset transfer issue is directly opposite of the position that they
took in the negotiations leading to the presentation of the consent order in August of
2016. The Public Trustee argues that the Sawridge First Nation was a participant in the
settlement negotiations that led to the consent order. Public Trustee also argues that the
Sawridge First Nation position is inconsistent with the position that it took in 1985 when
it was the architect of the scheme that was designed to avoid the assets being subject to
the 1982 Trust terms. That is a position which is directly opposite of the position which
the Sawridge First Nation now intends to advocate in the motions before me.

Public Trustee also argues that the Sawridge First Nation has not been cooperative in the
litigation to date, particularly with respect to producing documents or waiving
solicitor/client privilege over lawyers' files, which may give some better insight into what
transpired at the time of the asset transfer in 1985.
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The Public Trustee points out that as part of the litigation plan I approved in December of
2018 (filed on January 16th, 2019), those non parties who sought to participate in the
jurisdictional issue were to provide notice of such intention by January 31st, 2019.
Sawridge First Nation was given an opportunity to do so but declined. The Public Trustee
argues that the Sawridge First Nation has now given up its right to participate.

Ultimately the Public Trustee strenuously argues that the Sawridge First Nation should
not be permitted to participate in the upcoming motions. The position is supported by
Catherine Twinn, who is a party to this application.

The question is, should I exercise my discretion to permit Sawridge First Nation to
become an intervenor on these two applications? There are three preliminary points that
need to be addressed before a determination of the main issue. The first question is
whether or not the Sawridge First Nation has standing to bring this application. The
Public Trustee argues that no standing exists because the Band did not obtain first a Band
council resolution approving the present application. In response to that position, Mr.
Molstad appeared before me yesterday on behalf of the Sawridge First Nation and
represented to me that he, being an officer of the court, had proper instructions to proceed
with the application. I accept his representation. In any event, Mr. Molstad points out
that there is in fact a Band council resolution that was provided to the other parties.

The second preliminary issue that I want to briefly speak to is that the Sawridge First
Nation has been an intervenor on other applications in this litigation. Even though they
are not directly involved as a party in the litigation, they have monitored and participated
in this litigation throughout. I took a look at the history of the written decisions that have
been filed in relation to this litigation. I note that the Sawridge First Nation has
participated in decisions which are known as Sawridge Number 1, Sawridge Number 3,
Sawridge Number 4, and Sawridge Number 6 through 11, and in 6 through 11 they
appeared as intervenors. So Sawridge First Nation is clearly not a stranger to this
litigation. Notwithstanding the fact that they are not a party to the litigation, they have
been an active participant in the litigation.

The third preliminary point that [ want to raise is just to very briefly provide some context
for why we are here. This relates to differences in the definitions of "beneficiary" as
between the 1982 Sawridge Trust and the 1985 Trust. The 1982 Sawridge Trust defines
"beneficiaries" as "all members, present and future, of the Band." The 1985 Sawridge
Trust defines "beneficiaries”" much differently. This is not the time or the place to provide
a definitive interpretation of the term "beneficiaries" in the 1985 Trust. However, broadly
speaking, beneficiaries in the 1985 Trust are restricted only to those persons who
qualified as members of the Band in accordance with the provisions of the Indian Act as it
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existed on or before April 15th, 1982, and excepting, of course, those who have joined
other Indian Bands or those who have voluntarily ceased to be a member of the Band.

It is important to understand that under the 1985 definition, not all members of the Band
are beneficiaries, and some persons are beneficiaries even if they are not members of the
Band. So what we see is a significant difference between the definitions between the two
Trusts, that gives rise to many of the issues that need to be sorted out in this litigation.

I will then move on to the test that has to be met in order to become an intervenor. The
first prong of the test is whether or not the proposed intervenor is specifically affected by
the decision. The Sawridge First Nation is the governing body that represents the
members of the First Nation. It represents all of the members of the First Nation whether
or not they have been qualified as members on the basis of the provisions of the Indian
Act as it existed in 1982 or whether they qualify on some other basis. If they are members
of the Band, the Sawridge First Nation represents them.

Furthermore, the Trustees of the 1982 Trust are indeed the chief and council of the
Sawridge First Nation. Therefore, on the surface the Sawridge First Nation is clearly not
a stranger to the issues in the asset transfer issue or in relation to the jurisdictional issue.
The First Nation will be affected by the outcome of the litigation. Their members are the
beneficiaries of the 1982 Trust, but only some of their members are beneficiaries of the
1985 Trust. The outcome of the litigation will affect the membership of the Sawridge
First Nation.

But, more importantly, the second prong of the test is critical here. Sawridge First Nation
is taking a position on the applications that is different than the positions taken by the
other parties. For example, they take the position that the transfer of the assets from the
1982 Trust to the 1985 Trust may be valid but the 1985 Trustees hold for the benefit of
the 1982 beneficiaries. This is a position that is taken by no one else in the litigation.
The position taken by the Sawridge First Nation may be right, or, for many of the reasons
articulated in the argument yesterday, they may not be in a legitimate position to succeed
in advancing that argument. But I am satisfied that the Court will benefit from different
perspectives being taken on this critical issue.

This i1s very much the same situation as was faced by Justice Watson in Gift Lake Metis
Settlement v. Alberta, 2018 ABCA 173, where Justice Watson granted intervenor status to
a party on the basis that they represented a voice that would not be replicated by other
parties. This is exactly the same situation in the present case.

Now, the position put forward by the Public Trustee in terms of pointing out
inconsistencies in the way in which the Sawridge First Nation dealt with firstly the
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agreement to the 2016 consent order or the 1985 Trust transfer may well be entirely valid,
may well be properly founded, and may well indeed have a significant impact on the
outcome of the asset transfer issue or the jurisdictional issue. But those are issues that are
relevant to those motions. They are not, in my view, something that would foreclose the
possibility of the Sawridge First Nation participating as an intervenor in those motions. 1
am satisfied having a different perspective on these issues will be helpful in coming to the
correct decision in relation to the matter.

Therefore, I am satisfied that the Sawridge First Nation should properly be made an
intervenor and permitted to file briefs of law, put forward evidence, and make oral
submissions with respect to the two major issues that are currently before the Court; that
would be the asset transfer issue and the jurisdictional issue.

The Public Trustee argued that if I were to grant the intervenor application, 1 should
impose conditions specifically with respect to the production of documents. I did hear
yesterday Mr. Molstad tell me that all of the documents have been turned over to the
Trustees, apart from the documents over which privilege has been maintained. In my
view, nothing but delay and additional expense would be incurred if I were to impose
conditions with respect to the production of additional documents. We should simply
proceed to deal with the important issues that need to be dealt with, and that is what we
will do.

I will turn now to the application of Shelby Twinn. Ms. Twinn deposes in her affidavit
that she is a beneficiary of the 1985 Trust. She is not a member of the Sawridge First
Nation, although she has applied to become a member. Her application goes back to
April of 2018, but it has not yet been approved. 1 gather it hasn't been rejected, but it has
not been approved. She claims that the membership process is corrupt, biased, and unfair,
and I make no comment with respect to that. This Court does not have jurisdiction to deal
with the membership process in the First Nation. Obviously there are remedies that are
available elsewhere that Ms. Twinn can take to pursue those concerns, and I am sure that
she will do that if she feels sufficiently aggrieved by it.

I note that Ms. Twinn has previously applied to become a party to the litigation with
funding to be provided from the Trust. The case management judge dismissed the
application. On appeal, the Court of Appeal at paragraph 20 indicated that, (as read)

Adding all of the beneficiaries and potential beneficiaries as full parties
to the Trust litigation is neither advisable nor necessary.

The Court of Appeal upheld the decision of the case management judge to deny
Ms. Twinn the right to be a party to the litigation.
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It 1s also important to note some of the other comments made by the Court of Appeal in
that decision. At paragraph 18 the Court said, (as read)

It 1s unclear what interest the individual appellants, including
Ms. Twinn, have that is not represented by parties already before the
Court or what position they would bring to the litigation necessary to
permit the issues to be completely and effectively resolved.

Exactly the same can be said of Ms. Twinn's application to be added as an intervenor.
Ms. Twinn, like all potential beneficiaries, does have a right to participate in the
applications pursuant to a participation order I granted on December 17th, 2018. In fact,
she has exercised that right and filed a brief in contemplation of the jurisdictional
application which was to be argued in April. The participation order does not specifically
address the asset transfer application, but there is no logical reason for it not also to apply
to that application because it is intimately connected with the jurisdictional application.

Having said all of that, however, I am satisfied that at least with respect to the asset
transfer issue, Ms. Twinn is in a position where she is specifically affected by the
decision. For example, if [ were to find that the August 2016 consent order only approved
the transfer of assets from 1982 to 1985 but that the 1985 Trustees hold the assets for the
1982 beneficiaries, then Ms. Twinn would be affected. She would not be affected in the
sense that her status as a 1985 beneficiary would be impacted, but the reality is that her
interest as a beneficiary of 1985 Trust would be diminished dramatically or eliminated
completely because the 1985 Trust may have limited or no assets associated with it. So I
am satisfied that Ms. Twinn does have a very clear and direct interest specifically with
respect to the asset transfer issue.

And on this basis I am prepared to give Ms. Twinn intervenor status so that she may file a
brief of argument, she may tender evidence, and she may appear and make oral
submissions.

However, the second leg of her application is to be awarded advanced funding. With
respect to the litigation, she is not a lawyer. She says that she needs a lawyer to help her
make the submissions, and on the surface I can sce that that has merit. However, when 1
look at the totality of the circumstances here, I am not satisfied that she should get
funding to hire a lawyer to advance her position. And I say that because her position, 1
am satisfied, is the same and identical to the positions that are already being put before
me. Essentially the Public Trustee takes the same position as Ms. Twinn would in
relation to the asset transfer issue. Furthermore, the Public Trustee represents Shelby
Twinn's sibling. Both are 1985 beneficiaries, but neither are First Nations members.
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Public Trustee is advocating for the sister. The position is identical with respect to
Ms. Twinn. The 1985 Trustees will also likely take the same position as Shelby Twinn on
the asset transfer issue. Furthermore, I note that the 1985 Trustees owe all beneficiaries,
including Ms. Twinn, a fiduciary obligation. So they have an obligation to her.

Furthermore, and perhaps most importantly, there is, in my view, no need to add to the
cost burden to the Trust in relation to this litigation. This Trust has already incurred
substantial legal fees in relation to this litigation, and there is no need to add to that.
Being conservative in the approach toward funding from the Trust for legal fees was
approved by the decision denying Ms. Twinn the right to participate as a party. The Court
of Appeal endorsed the cautious approach to increasing the cost burden on the
beneficiaries and the Trust.

So for all of those reasons, 1 am satisfied that Ms. Twinn should be entitled to be an
intervenor but that she should not be entitled to receive funding to hire a lawyer to
facilitate the presentation of her position.

Anything further we need to deal with today?

MS. BONORA: Not from us, Sir. Thank you.

THE COURT: Okay. Good. Thank you very much. We are
adjourned until November 27th. Thank you.

THE COURT CLERK: Order in court.

PROCEEDINGS ADJOURNED UNTIL NOVEMBER 27, 2019
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A,

INTRODUCTION

1.

With respect to the merits of the asset transier application, the Trustees do not have any
material additions to the submissions that they have previously made and provided to the
court on November 1, 2019 and November 20, 2019.

Nevertheless, during a case management application held on November 27, 2018, Your
Lordship requested some high-level information with respect to the individual
beneficiaries pursuant to the definition in the 1985 Sawridge Band Inter Vivos Settlement
Deed (the “1985 Trust’) as well as the 1982 Sawridge Band Trust Dead (the 1982
Trust").! We had indicated that we would provide you with this information in order to
assist you in your understanding of the potential consequences of a decision in the
current application. We note in providing this information that the exact constitution of the
1985 Trust beneficiaries is a matter of debate and potentially further protracted litigation.
We are providing this overview simply to assist the court.

In general terms, the definition of a beneficiary pursuant to the 1982 Trust are all
members, present and future, of the Sawridge First Nation. Therefore, to determine
those beneficiaries under the provisions of the 1982 Trust, one simply needs to view the
membership list. There are currently 45 members on the Sawridge First Nation
membership list.2

fn 1985 the assets of the 1982 Trust were purportedly transferred to the 1985 Trust. The
1985 Trust defines beneficiaries to be, in general ferms, any person who qualifies as a
member of the Sawridge Indian Band No. 19 pursuant to the provisions of the Indian Act,
as that Act existed before the Charter.

Ascertaining the current constitution of the 1985 Trust is therefore difficult. Unlike the
1982 Trust, where beneficiaries are determined according to individuals who are on the
membership list, the 1985 Trust requires an analysis of individuals and their families
rooted in the now outdated definition found in the pre-Charter /ndian Act. Accordingly, life
events like births, deaths, marriages and divorces all significantly impact those who are
considered to be beneficiaries.®> By way of example, the legitimacy of a child at their
birth, the sex of a child and whether his or her parent who is 2a member of the Sawridge
First Nation is male or female all directly impact whether an individual is a beneficiary.
The illegitimate male child of a male member will be a beneficiary but the illegitimate
female child of 2 male member will not be a beneficiary. Females who marry a non-
member of the First Nation will lose their rights as will their children. Males who marry,

' Transcript of Proceedings of November 27, 2018 [TAB 1]
2 Written Interrogateries for Paul Bujold from Questioning on Affidavit of March 7 to 10, 2017, Question 8 [TAB 2].
3 Indian Act, R.8.C. 1970, Chapter I-6, as it existed in 1970, [TAB 3] The Indian Acf was subsequently amended by

Bill C-31 {Indian Act, 1985) in light of the changes in the newly adopted Canadian Charter of Righis and
Freedoms.
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retain their rights and their new spouse will acquire rights as a beneficiary as will their
children.

The parties have identified various persons who may qualify as beneficiaries of the 1985
Trust.* For their part, the Trustees believe that only 56 persons would meet the technical
requirements set out in the pre-Charter indian Act. .

There are 45 members of Sawridge First Nation. All of these 45 members would be
beneficiaries if the 1982 Trust beneficiary definition applied. Of those 45 members only
30 qualify as beneficiaries of the 1985 Trust. |n addition, there are 26 individuals
identified by the Trustees as potential beneficiaries who, are not members but are
beneficiaries.’

The Trustees acknowledge that the statistics provided are the interpretation of the
Trustees and that the parties may have different opinions on the interpretation of the
Indian Act as it existed in 18858

B. BILL C-31 (INDIAN ACT, 1985) AND ITS EFFECTS

9,

10.

The Bill C-31 amendments to the Indian Act, came into effect 17 April 1985. The
amendments deferred to the sovereignty of Indian Bands, allowing those that passed a
set of membership rules the authority to determine their own membership from 1885
onwards. The amendments also attempted fo remove the discrimination with respect to
women who married a non-member, illegitimacy, and discrimination in respect of male
and female babies.

Following the amendments, women {those who had lost their membership due to
marriage outside of the Sawridge First Nation) were permitted membership in the first
nation ("Bill C-31 Women"). A group of Bill C-31 Women took the position that the new
Indian Act permitted their membership to be reinstated to the Sawridge First Nation. The

¢ List of Beneficiaries - The source of this list is a review and compilation of the following sources: The Trustees have
tried to include people identified by the Respondents as well as by theTrustees:

- Paul Bujold UT-24- Questioning of May 27/28, 2014
- Paul Bujold UT-25 - Questioning of May 27/28, 2014
- Paul Bujold UT-31 — Questioning of May 27/28, 2014
- Paul Bujold UT-32 — Questioning of May 27/28, 2014
- Catherine Twinn — Undertakings 74(1), (4), (8), (7). (9). (11), (14), {21}, Questioning July 20/21, 2017

- [TAB4]

5 See footnote #4 above

% This interpretation, and the Court’s decision in this case, will doubtiess affect the interests of minors. Minors
involvad in this litigation are ostensibly represented by the OPGT, though the exact nature of this representation
is unclear. Indeed the Sawridge First Nation has made repeated requests to learn who the OPGT represent from
the potential beneficiaries under either definition. The scope of the OPGT has been limited by a decision of
Justice Thomas. [TAB 8] The Trustees understand that the OPGT represents illegitimate children who may be
protested, females who may lose their status if they marry and other similarly problematic categories of

beneficiaries.

We note that any of these individuals would be able to apply for membership in the First Nation

should the definition of the 1982 Trust apply.
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13.
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First Nation took the position that the women would be required to reapply for
membership. The issue was litigated and ultimately the court ordered the Sawridge
Indian Band to add 11 people to the membership list.” Therefore, these women who the
court has recognized as being rightful members of the First Nation are beneficiaries using
the 1982 Trust definition of beneficiaries by virtue of their membership. However, they
are not beneficiaries under the 1985 Trust, which relies on the pre-Charter text of the
indian Act. Only 3 of these women are still alive,

In addition to the above, 3 other Bill C-31 Wormen applied for membership and were
admitted as members by the Sawridge First Nation. Again they would be beneficiaries
only if the definition in the 1282 Trust applies.

There are 9 children of these Bill C-31 Women who have applied and been admiited into
membership in the Sawridge First Nation (“Bill C-31 Children")8. These women and their
children who have been admitted to membership would not be eligible to receive benefits
from the 1985 Trust but would be eligible if the 1882 Trust provisions applied. One of
these women, Bertha L'Hirondelle, was the chief of the Sawridge First Nation, an elder,
and a Trustee. She is not a beneficiary under the current 1985 Trust. As a member of
the Sawridge First Nation, she would he a beneficiary under the terms of the 1982 Trust.

The Indian Act continues to exclude women who marry a non-member. There is at least
one such person who, is a member, but who married after 1985 - Winoha Twin®- who
was a beneficiary before her marriage but would lose rights under the 1985 Trust
provisions.

In contrast, the spouses of male members, who may or may not have First Nation status,
are beneficiaries of the 1985 Trust. There are 7 people who are not members of the First
Nation, do not have Indian status and still would be beneficiaries under the 1985 Trust
only because of their marriage to a male member.'° They would not be heneficiaries
under the 1982 Trust provisions,

C. ILLEGITIMACY AND ITS EFFECTS

15.

The pre-Charter Indian Act requires the legitimacy of a ¢hild to be considered, combined
with the child's sex, when ascertaining whether a child is a beneficiary. The following
rules apply:

(a) The 1985 Trust rejects providing benefits to any illegitimate child—male or
female—of an Indian woman if paternity of the child is a non-member. If the
father of the child is a non-member and is not acknowledged on the birth
certificate and as long as no one protests the inclusion of the name of the child
on the band list during a specified period, then the child may qualify as a

7 Hugessen J. Decision, Sawridge Band v Canada, [2003] 4 FC 748, 2003 FCT 347 [TAB 5]
8 List of Beneficiaries [TAB 4]

9 List of Beneficiaries at Tab 4

10 List of beneficiaries Color Coded [Tab 8]



D. AFFILIATES

16.

17.

(b)

(c)

(e)

-4-

beneficiary but may be subject to protests as set out below. This is a disputed
area because it is unclear in some cases if paternity is acknowledged or not and
whether protests are still permitted. The parties have identified that there are 15
individuals who may be excluded on this basis. 9 of them are members of the
First Nation. !

In addition, the whole process of protesting was eliminated in Bill C- 31 as it was
not needed when the discrimination regarding illegitimacy was removed and thus
it is unclear if these children could be protested. 12

The Pre-Charter Indian Act states that the illegitimate daughters of a male
member of the First Nation are not eligible for membership in the First Nation and
thus not beneficiaries while the illegitimate sons of the a male member are
considered beneficiaries.

(i) We believe that there are 4 illegitimate males who have male member
fathers who would be beneficiaries. Of these 1 is a member of the First
Nation and would be a beneficiary under the 1982 trust provisions.
There are at least 2 illegitimate daughters of male members who are not
beneficiaries as a result of this provision.

The rules will admit some siblings in a family while rejecting others and will not
admit a child born out of wedlock even if the parents later married.

In addition, the Trust Deeds specifically permit the Trustees to not provide
benefits to illegitimate children of female band members.!3

Over the course of the litigation, the concept of an “affiliate” has occasionally been

raised. This has led to some concern that the actual number of potential beneficiaries
may be significantly more than the numbers presented herein. The Trusiees address this
concept briefly in order to provide the Court with guidance as to how the list was
populated.

Pursuant to the Indian Act, Indigenous Services Canada (*ISC”) is responsible to register
persons with status. That is, they have satisfied 1SC of having sufficient First Nation
connection and relationship that they are given status. Once they have status, then ISC
affiliates these individuals to a particular First Nation and provides identification numbers
that identify to which First Nation they have been atiributed. For those Indian Bands who

# List of Beneficiaries Color coded list at Tab 6

2 indian Act.5.12(2} “The addition to a Band List of the name of an illegitimate child described in paragraph 11{1)(e)
may be protested at any time within twelve months after the addition, and if upon the protest it is decided that the
father of the child was not an Indian, the child is not entitled to be registered under that paragraph. See Tab 3

13 See 1085 and 1982 Trust Deed Section 6.
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administer their own membership rolls, such as Sawridge, this has no impact as these
individuals must still apply for membership in the First Nation.

Therefore, if the 1982 Trust provisions apply, the concept of an “affiliate” is irrelevant.
The analysis begins and ends with the membership list of the Sawridge First Nation.

In the Trustees attempt to identify potential beneficiaries under the 1985 Trust definition,
and out of an abundance of caution, notice of this action was sent to all persons on the
affiliate list. Some have come forward claiming to be beneficiaries. There was extensive
advertising seeking beneficiaries of the trusts and many came forward from that
process.' The Trustees also served a great number of individuals.'® All of those who
have come forward have been investigated and from the efforts of the Trustees the lists
discussed herein have besn derived.

it must be emphasized that an individual's place on the affiliate list in no way determines
whether or not that individual is a member of the Sawridge First Nation according to the
pre-Charter Indian Act definition (i.e. the 1985 Trust definition). An individual who is an
affiliate must still satisfy the significant hurdles for membership set out in the pre-Charter
Indian Act that have been discussed herein.’® The list was merely a part of the Trustees
significant due diligence efforts to allow the widest pool of potential beneficiaries to come
forward and be evaluated as potential beneficiaries pursuant to a now archaic and
discriminatory definition.

E. CONCLUSION

21.

22,

Beneficiaries as defined under the provisions of the 1982 Trust are easy to ascertain -
they are the members of the Sawridge First Nation. There is no debate as to this
constitution. Beneficiaries of the 1985 Trust are much more difficult to ascertain, as is
outlined above. The parties are divided over numbers and makeup, and the numbers
provided merely reflect the position of the Trustees.

Beneficiaries under the provisions of the 1982 Trust who are not beneficiaries of the 1985
Trust are unable to achieve beneficial status due to the immutable characteristics of the
pre-Charter Indian Act. Beneficiaries of the 1985 Trust who are not beneficiaries under
the provisions of the 1982 Trust can achieve beneficial status by applying for
membership in the Sawridge First Nation. In addition, they may become Beneficiaries by
way of a grandfathering decision in this action.

4 List of Weekly Newspapers in which Legal Notice was placed by Sawridge Trust, Affidavit of Records of Paul
Bujold sworn November 2, 2015 and Filed April 30, 2028 [Tah 7]

5 Mailing List to Individuals [TAB 10]

¢ For example Maurice Stoney and his family are on the affiliates list and of course he has been repeatedly found
not to be a member or beneficiary. [TAB 9]



23. By way of summary, we offer the following table based on the above:"?
Category (Number) 1982 Trust Beneficiaries 1985 Trust Beneficiaries
Members of the Sawridge 45 30
First Nation (45)
Members of Sawridge First 0 15

nation who do not qualify as
beneficiaries

Bill C-31 Women 3 (remaining) 0
Bill C-31 Children of women 9 0
who were enfranchised by

mattiage

Potential women who are 0 12

beneficiaries who lose
beneficiary status because
they marry a non-member

Non members who may be 0 26
beneficiaries by qualifying
under the 1970 Indian Act

ALL OF WHICH 1S RESPECTFULLY SUBMITTED THIS 27™ NOVEMBER, 2020
DEN
P
D RA
MIC TITO

Solicc  for 1985 Sawridge Trustees

17 See Tab 6
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E-File Name: EVQ21SAWRIDGE
Appeal No.:

IN THE COURT OF QUEEN'S BENCH OF ALBERTA
JUDICIAL CENTRE OF EDMONTON

IN THE MATTER OF THE TRUSTEE ACT,
R.S.A. 2000, ¢ T-8, AS AMENDED

AND IN THE MATTER OF THE SAWRIDGE BAND INTER
V1VOS SETTLEMENT CREATED BY CHIEF WALTER PATRICK TWINN,
OF THE SAWRIDGE INDIAN BAND, NO. 19 now known as SAWRIDGE FIRST
NATION ON APRIL 15. 1985 (the 1985 Sawridge Trust")

PROCEEDINGS
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Transcript Management Services
Suite 1901-N, 601-5th Street SW
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bans and restrictions. Misuse of the contents of a transcript may result in civil or criminal liability.
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statutory requirements when transferring the '82 trust assets or that they could. We refer
you to section 42(6) and 42(5) which deal with the limitations and terms of the variation
of a trust.

We submit that there is no evidence that all beneficiaries to the '82 trust who were capable
of consenting consented in writing nor is there evidence that the Court consented on behalf
of individuals who were otherwise unable to consent. As we stated earlier, paragraph 6 of
the '82 trust authorizes payments for beneficiaries and this contrasts with paragraph 6 of
the '85 trust, which provides for payment to "anyone or more of the beneficiaries”. There
is nothing in the '82 trust which suggests that the '82 trustees have the authority to vary
their own power.

The expansion of the trustees' discretion, we submit, is contrary to the concept of a trust
and, in particular, the 1982 trust. We submit, Sir, that this court should direct that the assets
transferred to the '85 trust are held on trust for the beneficiaries of the 1982 trust. We submit
that the trust property remains trust property, and we refer you to Mr. Waters comments
that are reprinted in paragraph 103 of our November 15th, 2019 brief, and also in paragraph
104 of our November 15th, 2019 brief.

The 1985 trust did not see the assets for value and we submit it should be found that the
‘82 trust property, which was purportedly settled into the 1985 trust, remains 1982 trust
property. This finding is consistent with the position of the '85 trustees who have, in the
past, put forth proposals that would see the definition of the beneficiary in the 1985 trust
be amended to be defined as a member of Sawridge. We submit it's consistent with the
intent and purpose of the Sawridge trust.

Our submissions in relation to Ms. Twinn's January 2020 affidavit are found in paragraphs
22 to 40 of our November 27th, 2020 supplemental brief. Generally, our submissions are
that this affidavit consisted of hearsay, double hearsay, and legal opinions and as a result
should be given little, if any, weight. We also submit that that the questioning evidence of
March 12th, 2020 of Ms. Twinn should be given little weight on grounds which are
described in paragraph 47 of our November 27th, 2020 supplemental brief.

With respect to Ms. Twinn's assertion in paragraph 12 of her brief that registration for
Indian status and membership in a First Nation are one and the same, we submit that this
is not correct, and we refer you to paragraph 41 of our November 20th, 2019 brief. The
provisions of the Indian Act in 1970 provided -- and we will only summarize a few of these
provisions.

First of all, a person could be registered as an Indian on the general list while not a member
of any band, and reference there is to section 6 of the 1970 Act. Secondly, a band council
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or any electors of a band could protest the addition of any person to that band list to the
registrar. That's found in section 9(1) of the '70 Act. Third, if there was a protest pursuant
to section 9(1) of the Act, it required the registrar to investigate whether the person should
have been added to the band list. That's found in section 9(2) of the 1970 Act. Four, the
decision of the registrar was subject to a referral of the matter to a district county court for
judicial review, and that's found in section 9(3) of the 1970 Act. And, five, the admission
to a band of a person registered on the general list required the consent of the council of
the band, and that is found in section 13(a) of the 1970 Act.

We submit, Sir, that this legislation makes it clear that the definition contained in the 1985
trust is not sufficiently certain so the trust can be performed, and | want to take you to the
Bruderheim decision, which is at tab 2 of our November 20, 2019 reply brief. At paragraph
121 of that decision, it was stated:

The intention of the settlor must be determined based upon the
plain and ordinary meaning of the words which were used in the
declaration of trust and must be assessed in the context of the
circumstances which existed immediately prior to the declaration
of the trust.

Also in paragraph 74 of your decision you stated as follows:

Certainty of objects requires that the persons or the class of
persons who are the intended beneficiaries must be sufficiently
certain so that the trust can be performed. Certainty of objects is
required because the trustee cannot be sure that he is performing
properly unless the objects are clearly specified.

And the Court of Appeal decision, which is found at tab 1 of our November 27th, 2020
submissions, in paragraph 16 the Court of Appeal stated:

The appellants challenge the chambers judge’s interpretation of
the objects of the 1897 trust. Creation of an express trust requires
the presence of three certainties, namely intention, subject matter,
and object: Century Services Inc v Canada. Certainty of objects
requires that the persons or the class of persons who are the
intended beneficiaries must be sufficiently certain so that the trust
can be performed.

We know, Sir, that the beneficiaries of the 1982 are the members of Sawridge. We submit
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that no one knows who the beneficiaries of the 1985 trust are, unless they're members of
Sawridge. The public trustee repeatedly refers to the 1985 beneficiaries as though there
was some certainly as to who they are. In paragraph 18 of the November 15th, 2019 brief
filed on behalf of Ms. Twinn it is stated that as at August 12th, 2016, there were
approximately 493 persons associated with Sawridge according to the Department of
Indian Affairs, but only 45 persons on the Sawridge membership list. We're advised that
as of August 2021, Canada chose 559 persons affiliated with Sawridge. Sawridge has no
idea as to how the Department of Indian Affairs decides if a person is associated or
affiliated with Sawridge.

Our response to the proposal of the public trustee in their letter of September 15th, 2021,
is that this proposal is not a solution. In this proposal, they describe “current existing
beneficiaries” of the 1985 trust who are not members of SFN as if they are a definable
group and as if they are beneficiaries. The position of Sawridge is that the only beneficiaries
of the '82, '85, and '86 trusts are members of Sawridge. To suggest that the members of
Sawridge who are beneficiaries of the trust should be compelled to have their interests as
beneficiaries diluted by adding as many as 559 persons as beneficiaries because Canada
says they're affiliated with Sawridge is, in our respectful submission, ridiculous.

We invite the Court to ask the question, Who are the beneficiaries of the 1985 trust who
are not members of Sawridge. We submit no one can answer that question. The only person
who can answer the question as to who the beneficiaries are are Sawridge because they are
the members of Sawridge.

We submit that Sawridge submissions are based on the evidence that has been filed in this
court including the extensive questioning and document production and, as a result, we
submit that this Court should have confidence in the sufficiency of the record to make a
determination on the asset transfer issue.

With respect to the jurisdiction of the Court, the 1985 trustees advice and direction
application in which both the public trustee and Ms. Catherine Twinn participated and
which they participated in for many years has been to (a) seek direction with respect to the
definition of beneficiaries in the 1985 trust including varying the 1985 trust to clarify that
definition and (b) to seek direction with respect to the transfer of assets to the 1985 trust.
We refer you to paragraph 11 of our December 11th, 2020 reply brief.

This Court has already ordered by a consent order dated January 19th, 2018, that the
definition of beneficiary in the '85 trust is discriminatory in that it prohibits persons who
are members of the Sawridge Indian Band No. 19 pursuant to amendments to the Indian
Act dated after April 15th, 1982 from beneficiaries of the '85 trust. The issues raised by the
Sawridge trustees since the inception of the advice and direction application in 2011, along
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with the asset transfer issues set out in the Sawridge trustees' further application filed
September 13th, 2019, are clearly, in our submission, legal issues affecting the obligations
of the '85 trustees and are appropriate subject matters for an application for advice and
direction.

Rule 4.14(2) provides that the case management judge must hear every application filed
with respect to the action for which the case management judge is appointed. The language
is imperative. The case management judge must hear every application. The foundational
rules referred to in tab 1 of our December 11th, 2020 brief describe the purpose as to
provide a means by which claims can be fairly and justly resolved in or by a court process
in a timely and cost-effective way. The authority of the Court includes granting a remedy
whether or not it's claimed or sought in an action in rule 1.3(2). We submit that unless the
chief justice or case management judge otherwise directs or the Rules otherwise provide,
the case management judge must hear every application filed with respect to the action for
which the judge has been appointed.

Unless every party and the judge agree, the case management judge must not hear an
application for judgment by way of summary trial or preside at the trial of an action for
which the case management judgment was appointed, there is nothing in the Rules that
precludes a case management judge from hearing an application that would have the effect
of granting final relief. In fact, it's not uncommon for a case management judge to hear and
decide summary judgment or summary dismissal applications. The jurisprudence supports
the position that trial should no longer be the default procedure for deciding disputes and
more proportionate, timely, and affordable procedures should be used.

With respect to limitations, we submit that neither the Limitations Act nor the equitable
doctrine of laches act as a bar to block this Court from providing the relief sought in the
application of the Sawridge trustees. With respect to limitations, a remedial order is defined
in the Act as not including an order seeking a declaration of rights, duties, legal relations,
or personal status. The relief sought in the application before you is clearly a declaration
of the 1985 trustees' duties and beneficiaries' right which flow from the transfer order. We
also submit that the doctrine of laches has no application to the facts in this situation.
There's been no damage suffered or substantial change on the part of any party as there
have been no distributions from the '85 trust since the trust was settled other than
distributions that were immediately recontributed and made for tax reasons.

We submit that the 1982 trust assets are currently held by the '85 trustees on a resulting
trust for the benefit of the '82 trust beneficiaries. This can be the only legal effect of the
consent order. We submit a resulting trust will arise when an express trust fails and the
trustees are left holding the property. In conclusion, Mr. Justice Henderson, we submit that
the 1982 trustees did not have the power to change the beneficial ownership of the '82 trust



TAB P



Form 27
Alberta Rules of Court

Your Application has been scheduled by the clerk.
Rules 6.3 and 10.52(1)

Date: Mar 3, 2025 @ 10:00

Location: Civil Justice Chambers Clerk’s Stamp:
In person: 1A Sir Winston Churchill Square, )
Edmonton, AB T5J O0R2

COURT COURT OF KING'S BENCH OF ALBERTA FILED

DIGITALLY

2503 01115

JUDICIAL CENTRE  EDMONTON Jan 17. 2025
]

IN THE MATTER OF THE TRUSTEE ACT, R.S.A. 203 PM

2000, c. T-8, AS AMENDED, and

IN THE MATTER OF THE SAWRIDGE BAND INTER
VIVOS SETTLEMENT CREATED BY CHIEF WALTER
PATRICK TWINN, OF THE SAWRIDGE INDIAN
BAND, NO. 19, now known as SAWRIDGE FIRST
NATION, ON APRIL 15, 1985 (the “1985 Trust”),

AND

IN THE MATTER OF THE SAWRIDGE TRUST
CREATED BY CHIEF WALTER PATRICK TWINN,
OF THE SAWRIDGE INDIAN BAND NO. 19,
AUGUST 15, 1986 (the “1986 Trust”)

APPLICANTS ISAAC TWINN, Chief of the Sawridge First Nation, SAM TWINN and PATRICK TWINN

RESPONDENTS ROLAND TWINN, EVERETT JUSTIN TWIN, MARGARET WARD, TRACEY SCARLETT AND
DAVID MAJESKI as Trustees for the 1985 Trust and the 1986 Trust (referred to herein
collectively as the "Respondent Trustees”) AND SHELBY TWINN AND CODY TWINN

DOCUMENT ORIGINATING APPLICATION

ADDRESS FOR SERVICE McLENNAN ROSS LLP Lawyer: Crista Osualdini and David Risling, K.C.
AND CONTACT #600 West Chambers Telephone: 780-482-9200

INFORMATION OF 12220 Stony Plain Road Fax: 780-481-9100

PARTY FILING THIS Edmonton, AB T5N 3Y4 Email: crista.osualdini@mross.com and
DOCUMENT david.risling@mross,com

File No.: 20243395

This application is made against you. You are a Respondent.

You have the right to state your side of this matter before the Judge.
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To do so, you must be in Court when the application is heard as shown below:

Date: March 3, 2025
Time: 10:00 a.m.
Where: Law Courts, 1A Sir Winston Churchill Square, Edmonton, AB T5J] OR2

Before Whom:  Presiding Justice in Chambers

Go to the end of this document to see what else you can do and when you must do it.

Remedy claimed or sought:

1.

An Order directing that the Respondent Trustees are immediately removed as trustees of the
1985 and 1986 Trusts.

An Order appointing Isaac Twinn, Sam Twinn, Shelby Twinn, Patrick Twinn and Cody Twinn in
the place and stead of the Respondent Trustees as trustees of the 1985 and 1986 Trusts
effective the date of the Order.

An Order restraining the Respondent Trustees from utilizing their authority to appoint
replacement trustees of the 1985 and 1986 Trusts until this application is determined.

An Order vesting the property of the 1985 and 1986 Trusts in the replacement trustees.

An Order directing that the solicitor/client costs of this application be paid by the Respondent
Trustees, personally or alternatively from the assets of the 1985 and 1986 Trusts.

Such further and other relief as this Honourable Court may deem just.

Grounds for making this application:

7.

10.

11.

12.

The Respondent Trustees have refused or failed to perform the duties imposed on a trustee and
have refused or failed to consider in good faith the exercise of a power conferred on a trustee.

The acts or omissions of the Respondent Trustees have endangered the trust property and
shown a want of honesty, a want of proper capacity to execute the duties and a want of
reasonable fidelity.

The Respondent Trustees in the performance of their duties or exercise of a power, have failed
to exercise the care, diligence and skill that a person of ordinary prudence would exercise in
dealing with the property of another person.

The Respondent Trustees have failed to exercise their powers and performance of their duties of
the office of trustee solely in the interests of the objects of the trust and have acted in a conflict
of interest.

The Respondent Trustees have breached their fiduciary duty to the beneficiaries.

More particularly, the Respondent Trustees have:
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13.

@)
(b)

(©)

(d)

(e)

Q)

9)

(h)

0)

0)

(k)

0

Failed to identify the beneficiaries of the 1985 Trust;

Failed to be candid and forthright with the beneficiaries of the 1985 and 1986 Trusts and
shrouded their activities in secrecy from the beneficiaries;

Conspired against the interests of the beneficiaries and provided untruthful and/or
misleading information to the beneficiaries;

Failed to account to the beneficiaries and failed to provide any financial information in
regards to the 1985 Trust;

Utilized the assets of the 1985 Trust to further improper objectives;

Failed to exercise financial prudence with respect to the assets of the 1985 Trust and
expended millions of dollars on imprudent litigation and which litigation was generally
designed to further the personal objectives of the Respondent Trustees;

Taken inconsistent positions in litigation for the purpose of furthering the personal
objectives of the Respondent Trustees to the detriment of the beneficiaries;

Conspired with third parties against the interests of the beneficiaries of the Trusts and
utilized the Trust property to further these objectives;

Utilized their position as trustees for personal profit, including appointments to senior
executive positions on corporations owned by the Trusts;

Acted with an improperly constituted board of the 1985 Trust, more particularly without
the requisite three beneficiary trustees, despite such deficiency being brought to their
attention;

Failure of Roland Twinn to resign as trustee and his continuation to utilize a preferential
term as a trustee that was conferred upon him at a time when he was the Chief of the
Sawridge First Nation and in recognition of that role;

Such further and other particulars as shall be established at the hearing of this
application.

The Respondents, Shelby Twinn and Cody Twinn are understood to be beneficiaries of both the
1985 and 1986 Trusts and would be suitable replacement trustees.

Material or evidence to be relied on:

14.

15.

The Affidavit of Chief Isaac Twinn, filed January 16, 2025.

Such further and other materials as Counsel may advise and this Honourable Court may allow.

Applicable rules:

16.

Alberta Rules of Court 1.2, 1.4.
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Applicable Acts and Regulations:

17. Trustee Act, RSA 2000, ¢ T-8.

Any irregularity complained of or objection relied on:

18. N/A.

How the application is proposed to be heard or considered:

19. The application is to be heard before a Justice in Chambers.

AFFIDAVIT EVIDENCE IS REQUIRED IF YOU WISH TO OBJECT.

WARNING

If you do not come to Court either in person or by your lawyer, the Court may give the Applicant(s) what
they want in your absence. You will be bound by any order that the Court makes. If you want to take
part in this application, you or your lawyer must attend in Court on the date and time shown at the
beginning of the form. If you intend to give evidence in response to the application, you must reply by
filing an Affidavit or other evidence with the Court and serving a copy of that Affidavit or other evidence
on the Applicant(s) a reasonable time before the application is to be heard or considered.
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1 September 2011

SENT BY EMAIL

NOTICE TO BENEFICIARIES AND POTENTIAL BENEFICIARIES
OF THE SAWRIDGE BAND INTER VIVOS SETTLEMENT

The Trustees (the “Trustees”) of the Sawridge Band Inter Vivos Settlement created on April 15,
1985 (the “1985 Trust”) will be bringing an application for the opinion, advice and direction of
the Court respecting the administration and management of the property held under the 1985
Trust (the “Advice and Direction Application”). The Advice and Direction Application shall be
brought:
a. To seek direction with respect to the definition of “Beneficiaries” contained in the
1985 Trust, and if necessary to vary the 1985 Trust to clarify the definition of
“Beneficiaries”.
b. To seek direction with respect to the transfer of assets to the 1985 Trust.

A website (the “Website) has been created which will contain information in respect of the
Advice and Direction Application. The Website is located at
http://www.sawridgetrusts.ca/courtdoc. You will have access to this Website and the documents
contained thereon, including all documents filed with the Court in relation to the Advice and
Direction Application, which documents are located under the “Court Documents” tab of the
home page of the Website.

On 1 September 2011 an Order was issued by the Court of Queen’s Bench of Alberta in relation
to the Advise and Direction Application. The Order directs that the Trustees provide notice of
the Advice and Direction Application to the Beneficiaries and Potential Beneficiaries of the 1985
Trust by way of this letter. The Order also includes deadlines for filing affidavits and written
legal argument with the Court in respect of the Advice and Direction Application. This Order
can be accessed on the Website, under the “Court Documents” tab.

Cordially,

S

Paul Bujold,
Trusts’” Administrator

801, 4445 Calgary Trail N.W.
Edmonton, AB T6H 5R7

Office: 780-988-7723

Fax: 780-988-7724

Toll Free: 888-988-7723

Email: general@sawridgetrusts.ca
Web: www.sawridgetrusts.ca



1 September 2011

Slave Lake Lakeside Leader
Classifieds

P.O. Box 849

Slave Lake, AB TOG 2A0

SENT BY COURIER 103-3 Avenue NE, Slave Lake, AB T0G 1E0
(780) 849-4380

Dear Madam or Sir:

Please place the attached Legal Notice in the Classified section of your newspaper once before
15 September 2011 and bill the Sawridge Trusts at 801, 4445 Calgary Trail NW, Edmonton, AB
T6H 5R7 or by emailing me at paul@sawridgetrusts.ca.

Thank you.

Cordially,

Paul Bujold,
Trusts’” Administrator

Attachment

801, 4445 Calgary Trail N.W.
Edmonton, AB T6H 5R7

Office: 780-988-7723

Fax: 780-988-7724

Toll Free: 888-988-7723

Email: general@sawridgetrusts.ca
Web: www.sawridgetrusts.ca



NOTICE TO BENEFICIARIES AND POTENTIAL BENEFICIARIES
OF THE SAWRIDGE BAND INTER VIVOS SETTLEMENT

The Trustees (the “Trustees”) of the Sawridge Band Inter Vivos Settlement created on April 15,
1985 (the “1985 Trust”) will be bringing an application for the opinion, advice and direction of
the Court respecting the administration and management of the property held under the 1985
Trust (the “Advice and Direction Application”). The Advice and Direction Application shall be
brought:
a. To seek direction with respect to the definition of “Beneficiaries” contained in the
1985 Trust, and if necessary to vary the 1985 Trust to clarify the definition of
“Beneficiaries”.
b. To seek direction with respect to the transfer of assets to the 1985 Trust.

A website (the “Website) has been created which will contain information in respect of the
Advice and Direction Application. The Website is located at
http://www.sawridgetrusts.ca/courtdoc. You will have access to this Website and the documents
contained thereon, including all documents filed with the Court in relation to the Advice and
Direction Application, which documents are located under the “Court Documents” tab of the
home page of the Website.

On 1 September 2011 an Order was issued by the Court of Queen’s Bench of Alberta in relation
to the Advise and Direction Application. The Order directs that the Trustees provide notice of
the Advice and Direction Application to the Beneficiaries and Potential Beneficiaries of the 1985
Trust by way of this notice. The Order also includes deadlines for filing affidavits and written
legal argument with the Court in respect of the Advice and Direction Application. This Order
can be accessed on the Website, under the “Court Documents™ tab.

801, 4445 Calgary Trail N.W.
Edmonton, AB T6H 5R7

Office: 780-988-7723

Fax: 780-988-7724

Toll Free: 888-988-7723

Email: general@sawridgetrusts.ca
Web: www.sawridgetrusts.ca



1 September 2011

South Peace News
Classifieds

P.O. Box 1000

Slave Lake, AB TOG 1EO

SENT BY COURIER 4901-51 Avenue, High Prairie, AB TOG 1E0
(780) 523-4484

Dear Madam or Sir:

Please place the attached Legal Notice in the Classified section of your newspaper once before
15 September 2011 and bill the Sawridge Trusts at 801, 4445 Calgary Trail NW, Edmonton, AB
T6H 5R7 or by emailing me at paul@sawridgetrusts.ca.

Thank you.

Cordially,

Paul Bujold,
Trusts’” Administrator

Attachment

801, 4445 Calgary Trail N.W.
Edmonton, AB T6H 5R7

Office: 780-988-7723

Fax: 780-988-7724

Toll Free: 888-988-7723

Email: general@sawridgetrusts.ca
Web: www.sawridgetrusts.ca



NOTICE TO BENEFICIARIES AND POTENTIAL BENEFICIARIES
OF THE SAWRIDGE BAND INTER VIVOS SETTLEMENT

The Trustees (the “Trustees”) of the Sawridge Band Inter Vivos Settlement created on April 15,
1985 (the “1985 Trust”) will be bringing an application for the opinion, advice and direction of
the Court respecting the administration and management of the property held under the 1985
Trust (the “Advice and Direction Application”). The Advice and Direction Application shall be
brought:
a. To seek direction with respect to the definition of “Beneficiaries” contained in the
1985 Trust, and if necessary to vary the 1985 Trust to clarify the definition of
“Beneficiaries”.
b. To seek direction with respect to the transfer of assets to the 1985 Trust.

A website (the “Website”) has been created which will contain information in respect of the
Advice and Direction Application. The Website is located at
http://www.sawridgetrusts.ca/courtdoc. You will have access to this Website and the documents
contained thereon, including all documents filed with the Court in relation to the Advice and
Direction Application, which documents are located under the “Court Documents” tab of the
home page of the Website.

On 1 September 2011 an Order was issued by the Court of Queen’s Bench of Alberta in relation
to the Advise and Direction Application. The Order directs that the Trustees provide notice of
the Advice and Direction Application to the Beneficiaries and Potential Beneficiaries of the 1985
Trust by way of this notice. The Order also includes deadlines for filing affidavits and written
legal argument with the Court in respect of the Advice and Direction Application. This Order
can be accessed on the Website, under the “Court Documents™ tab.

801, 4445 Calgary Trail N.W.
Edmonton, AB T6H 5R7

Office: 780-988-7723

Fax: 780-988-7724

Toll Free: 888-988-7723

Email: general@sawridgetrusts.ca
Web: www.sawridgetrusts.ca



1 September 2011

<First> <Last>
<Address>
<Town>, <Pr> <Code>

SENT BY REGISTERED MAIL

Dear <First>,

The Trustees (the “Trustees™) of the Sawridge Band Inter Vivos Settlement created on April 15,
1985 (the 1985 Trust™) will be bringing an application for the opinion, advice and direction of
the Court respecting the administration and management of the property held under the 1985
Trust (the “Advice and Direction Application”). The Advice and Direction Application shall be
brought:
a. To seek direction with respect to the definition of “Beneficiaries” contained in the
1985 Trust, and if necessary to vary the 1985 Trust to clarify the definition of
“Beneficiaries”.
b. To seek direction with respect to the transfer of assets to the 1985 Trust.

A website (the “Website”) has been created which will contain information in respect of the
Advice and Direction Application. The Website is located at
http://www.sawridgetrusts.ca/courtdoc. You will have access to this Website and the documents
contained thereon, including all documents filed with the Court in relation to the Advice and
Direction Application, which documents are located under the “Court Documents” tab of the
home page of the Website.

On 1 September 2011 an Order was issued by the Court of Queen’s Bench of Alberta in relation
to the Advise and Direction Application. The Order directs that the Trustees provide notice of
the Advice and Direction Application to the Beneficiaries and Potential Beneficiaries of the 1985
Trust by way of this letter. The Order also includes deadlines for filing affidavits and written
legal argument with the Court in respect of the Advice and Direction Application. This Order
can be accessed on the Website, under the “Court Documents” tab.

Cordially,

Paul Bujold,
Trusts’” Administrator

801, 4445 Calgary Trail N.W.
Edmonton, AB T6H 5R7

Office: 780-988-7723

Fax: 780-988-7724

Toll Free: 888-988-7723

Email: general@sawridgetrusts.ca
Web: www.sawridgetrusts.ca
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	Paul Bujold,
	Trusts’ Administrator
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