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PART 1 INTRODUCTION

1. Sawridge First Nation (“SFN” or “Sawridge”) was granted intervenor status in relation to
what has been referred to as the “Threshold Question”. More particularly, the Threshold

Question is the relief sought by the Trustees that seeks a declaration:

Affirming that notwithstanding that the definition of “Beneficiary” set out under
the 1985 Sawridge Trust is discriminatory, and includes certain non-members of
the Sawridge Nation, the Sawridge Trustees may proceed to make distributions to
the Beneficiaries of the 1985 Sawridge Trust, including to non-members of the
SFN who qualify as Beneficiaries of the 1985 Sawridge Trust.

2. The definition of “Beneficiary” set out under the 1985 Trust deed has been declared by this
Court, through a Consent Order entered on January 22, 2018, to be discriminatory in so
far as it prohibits SFN members from being beneficiaries of the 1985 Trust pursuant

to the amendments made to the Indian Act after April 15, 1982 !

3. The Discrimination Order also provides at paragraph 3: “The Justice who hears and
determines the remaining issues in this Application may consider all forms of
discrimination in determining the appropriate relief.” In fact, the courts found that the 1985
amendments to the /ndian Act did not entirely correct but actually perpetuated certain forms
of sex discrimination, contrary to the Charter, and further amendments to the statute were

made in 2010, 2017 and 2019.

4. In essence, the Threshold Application seeks to validate the discriminatory nature of the
1985 Trust, including the discrimination against SFN members. SFN is highly concerned
by what is extensive, vast and unacceptable discrimination against its members. There
appears to be little dispute amongst the parties as to the abhorrent nature of the

discrimination plaguing the beneficiary definition.

5. The following submissions will outline why the discrimination contained in the 1985 Trust
should not be ratified by this Court and thus why the Trustees should not be permitted to

make distributions thereunder.

I Consent Order of Justice Thomas filed January 22, 2018, para. 1. (“Thomas Consent Order”) [TAB 9]



PART 2 RELEVANT FACTS AND EVIDENCE
A. The 1985 Trust and the 1986 Trust

6. The 1985 Trust was settled by Chief Walter Twinn of SFN on April 15, 1985, for the
benefit of its beneficiaries,? using assets that had largely been acquired from the capital and
revenue funds being held by the Crown for Sawridge and previously released by the
Minister and that such moneys were expended pursuant to sections 64 and 66 of the Indian

Act, for the benefit of the members of Sawridge.3

7. The definition of “Beneficiaries” found in the 1985 Trust preserves the definition of a

member by relying on the definition of an Indian found in the /ndian Act as then in force:*

all persons who at that time qualify as members of the Sawridge Indian Band No.
19 pursuant to the provisions of the Indian Act R.S.C. 1970, Chapter I-6 as such
provisions existed on the 15th day of April, 1982 and, in the event that such
provisions are amended after the date of the execution of this Deed all persons who
at such particular time would qualify for membership of the Sawridge Indian Band
No. 19 pursuant to the said provisions as such provisions existed on the 15th day
of April, 1982 and, for greater certainty, no persons who would not qualify as
members of the Sawridge Indian Band No. 19 pursuant to the said provisions, as
such provisions existed on the 15th day of April, 1982, shall be regarded as
“Beneficiaries” for the purpose of this Settlement whether or not such persons
become or are at any time considered to be members of the Sawridge Indian Band
No. 19 for all or any other purposes by virtue of amendments to the Indian Act
R.S.C. 1970, Chapter I-6 that may come into force at any time after the date of this
execution of this Deed or by virtue of any other legislation enacted by the
Parliament of Canada or by any province or by virtue of any regulation, Order in
Council, treaty or executive act of the Government of Canada or any province or
by any other means whatsoever; provided, for greater certainty, that any person
who shall become enfranchised, become a member of another Indian band or in
any manner voluntarily cease to be a member of the Sawridge Indian Band No 19
under the Indian Act R.S.C. 1970, Chapter 1-6, as amended from time to time, or
any consolidation thereof or successor legislation thereto shall thereupon cease to
be a Beneficiary for all purpose of this Settlement.?

8. On August 15, 1986, Chief Walter Twinn settled an additional and separate trust, the 1986
Trust, for the benefit of:

2 Affidavit of Paul Bujold, dated September 12, 2011, at para 4. (“Bujold September 12, 2011 Affidavit”) [TAB 5]
3 Affidavit of Darcy Twin dated September 24, 2019 at para 8. [TAB 3]

4 Indian Act, R.S.C. 1970, ¢. 1-6 (1970 Indian Act”).

3> Bujold September 12, 2011 Affidavit, Exhibit G [TAB 5].
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all persons who at that time qualify as members of the Sawridge Indian Band under
the laws of Canada in force from time to time including, without restricting the
generality of the foregoing, the membership rules and customary laws of the
Sawridge Indian Band as the same may exist from time to time to the extent that
such membership rules and customary laws are incorporated into, or recognized
by, the laws of Canada.¢

0. Effective April 17, 1985, two days after the 1985 Trust was settled, there were meaningful
changes made to the existing Indian Act” by An Act to amend the Indian Act (“Bill C-31"°).8
The Bill C-31 amendments, amongst other matters, affected who would qualify for
membership in a band and the band membership process generally. A major change was
that a First Nation could elect to administer, in accordance with the law, their own band
membership list rather than the list being administered by the federal government, as had
previously been the practice. Following the Bill C-31 amendments, SFN elected to take

control of its band list and continues to do so at present.

10. At the time of the Bill C-31 amendments, their full impact on SFN membership was
unknown.” However, Bill C-31 was already before Parliament when the 1985 Trust was
created!? and a known consequence of Bill C-3] was that certain women who had lost
Indian status (and with it their membership) for marrying men without status under the
existing discriminatory (and non-Charter-compliant) provisions of the Indian Act would
be reinstated both as Indians and band members — history has referred to these as the “Bil/
C-31 women.”!"! SFN was concerned that the Bill C-3/ amendments could cause

membership numbers in the SFN to dramatically increase.!?

11. The Trustees state, as a fact, at paragraph 8 of their written submissions that:

6 Bujold September 12, 2011 Affidavit, Exhibit K [TAB 5]

7 Formally, Bill C-31 amended the Indian Act as consolidated in the R.S.C. 1985, but the consolidation did not come
into force until 1987, by which time the Bill C-31 amendments were in effect: Revised Statutes of Canada, 1985 Act,
RSC 1985, ¢ 40 (3" Supp), s 2, For simplicity’s sake, these submissions refer to the pre-amendment statute as “the
1970 Indian Act,” which is also the version referred to in the 1985 Trust.

8 S.C. 1985, c. 27; R.S.C. 1985, c. 32 (1st Supp.). The statute received royal assent on June 27, 1985, but had
retroactive effect.

9 Affidavit of Darcy Twin dated September 24, 2019 at para 7. (“Darcy Twin 2019 Affidavit”) [TAB 3]

10 Metvor v. The Registrar, Indian and Northern Affairs Canada, 2007 BCSC 827, para 74; aff’d. 2009 BCCA 153.
' Sawridge Band v. Canada), 2003 FCT 347, para. 20-21; aff’d. 2004 FCA 16.

12 Bujold September 12, 2011 Affidavit, supra note 2, at para 15. [TAB 5]
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14.

15.

16.
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The deliberate intention of the 1985 Trust was therefore to protect the assets in the
1982 Trust for the then-Beneficiaries of the 1982 Trust, to keep the Beneficiary
group small, and mitigate against the unknown effects of the Indian Act
amendments.

This statement is not entirely accurate. No beneficiary of the 1982 Trust would have lost
that status as a result of Bill C-31 since the 1982 beneficiaries were “all members, present
and future, of the Band.”!3 The intent of the 1985 Trust was not to protect the assets in the
1982 Trust for the existing beneficiaries of the 1982 Trust, but rather to benefit those who
were members of the SFN at the time and only those future members who would have
acquire membership in accordance with the discriminatory rules in effect at the time of

settlement, the rules that would be repealed effective two days later.

As such, the purpose, or at least the effect, of the 1985 Trust was to propagate into the

future the Charter violations contained in the 1970 Indian Act.

On January 9, 2018, the Trustees filed a constating application that sought, inter alia:

a) Direction on whether the definition of “beneficiary” in the 1985 Trust is
discriminatory;

b) If so, directions on how the definition can be modified.!4

Discrimination

1. The 2018 Order

The parties to the litigation agreed to a Consent Order, entered on January 22, 2018, which
confirmed the beneficiary definition is discriminatory “insofar as it prohibits persons who
are members of the Sawridge Indian Band No. 19 pursuant to the amendments to the /ndian
Act made after April 17, 1982 from being beneficiaries of the 1985 Trust” (the

“Discrimination Order”).!5

However, the Discrimination Order also provides at paragraph 3: “The Justice who hears

13 Bujold September 12, 2011 Affidavit, supra note 2, at Exhibit A. [TAB 5]
14 Application for advice and direction, filed January 9, 2018. [TAB 6]
15 Thomas Consent Order, supra note 1. [TAB 9]



17.

18.

19.

20.

and determines the remaining issues in this Application may consider all forms of

discrimination in determining the appropriate relief.”

2. Discrimination against Members of the SFN

To date, the Trustees have not fully determined who qualifies as a beneficiary of the 1985
Trust under the existing definition,!¢ such that the full extent of the discrimination remains
unknown. More particularly, the Trustees have not filed any evidence in this litigation
confirming the list of persons from current SFN membership who are disqualified as

beneficiaries by virtue of the discrimination contained in the existing definition.

The only individuals from current SFN membership who have been declared by this Court
in these proceedings to be beneficiaries of the 1985 Trust are Shelby Twinn and Patrick
Twinn.!” That said, if Shelby Twinn marries a man without Indian status or even a
registered Indian who is a member of another band, she will lose her status as a beneficiary
pursuant to the operation of the terms of the 1970 Indian Act and if she has children with
such a man outside marriage, the Trustees retain the power to disqualify the children as

beneficiaries; those rules would not apply to her if she was a man.

In addition, 1970 Indian Act included the “double-mother rule”, shown partially in
Appendix 5, which was repealed by Bill C-31 in 1985. Under this rule, the children born
after 1951 to an Indian man and a mother who had acquired her status through marriage
would, if the children’s paternal grandmother was also not entitled to status by birth, lose
their own status when the children turned 21.!® The Trustees have never stated whether

they apply the same rule to remove beneficiaries of the 1985 Trust.

3. Other Discrimination

The Trustees admit that even if all SFN members were beneficiaries of the 1985 Trust,

discrimination based on sex would not automatically be cured.!?

16 Affidavit of Isaac Twinn, dated August 14, 2024, at para 9. (“Isaac Twinn Affidavit 2024”) [TAB 2]
17 Ibid at para 11.

18 Descheneaux c. Canada (Procureur Général), 2015 QCCS 3555, para 21-27.

19 Brief of the Trustees on Threshold Question, para. 13. [TAB 8]




21.

22.

23.

For example, daughters born outside of marriage before 1985 to male members are not
entitled to membership as of right, so that the late Chief Walter Twinn’s daughter born
outside marriage was excluded.2? If Walter Twinn had instead had a son outside marriage,
however, that son would have been registered before 1985 and would be a beneficiary. This
discrimination was found to be unconstitutional by limiting the right to registration as an
Indian (“status”) and was corrected by the 2017 amendments to the Indian Act.?! The

discrimination and the effects of the amendments are shown in Appendix 2.

PART 3 ISSUES

The issue on the Threshold Application is whether, as the Trustees urge, this Court should
declare that they may make distributions to the beneficiaries even though the definition of

“Beneficiary” under the Trust is discriminatory.

PART 4 ARGUMENT
The Discrimination at Issue

In its application to intervene, Sawridge highlighted some of the history of the 1970 Indian
Act provisions that are used to define the term “beneficiary” and the seriousness of the

discrimination they inflict.?? In particular, it was noted that:

a) the Indian status and band membership provisions of the 1970 Act were originally
adopted in 1951, and have been described as “an incomparable blend of sexism and

racism’?3

b) courts have commented on the unabashedly sexist nature of the 1970 Acf on many

occasions, noting the “historically lower value placed by Parliament on a woman’s

20 1985 Sawridge Trust v Alberta (Public Trustee), 2017 ABQB 377, para 12.
21 Gender Equity in Indian Registration Act, SC 2010, ¢ 18; An Act to amend the Indian Act in response to the Superior

Court of Quebec decision in Descheneaux c. Canada (Procureur général), SC 2017, ¢ 25; Order Fixing August 15,

2019 as the Day on which Certain Provisions of that Act Come into Force, S1/2019-85, Canada Gazette, Part II,

Vol. 153, No. 17.

22 Brief of Sawridge First Nation in support of its application for leave to intervene, dated February 14, 2025,
para 57-65. [TAB 7]

23 Kathleen Jamieson, Indian Women and the Law: Citizens Minus (Ottawa: Minister of Supply and Services)
Canada, 1978) p. 57. [TAB 14]



Indian identity”?* and describing the treatment of women and their descendants as

“deplorable and shocking”;?3

C) Parliament established a facially neutral registration regime in 1985 to coincide
with the coming into force of's. 15 of the Charter, but this regime was subsequently
found in two binding judgments to violate equality rights,?® in large part because
the 1985 revision had maintained or improved certain acquired rights for the male

line under the pre-1985 registration system.

24, The provisions defining status are found at sections 10 to 14 and 109 to 113 of the 1970
Indian Act. Section 10 sets the tone, dictating that the Indian status and band membership
of'a man’s wife and his children is simply a function of his own. Under the regime, women

are in large part merely an appendage to their husbands or fathers.
25. Some of the examples of this discrimination include that:

a) the sons of Indian men will always have status (subject to the double-mother rule
discussed above), regardless of the circumstances of their birth,2” while daughters
of these same men will only have status if their father married their mother;?8 if the
daughter is illegitimate, she will not have status, while her brother by the same

parents will;

b) an Indigenous woman will have her Indian status and band membership removed
if she marries a person who does not have status?? and can only get it back if she
later marries a man with status: even divorce from her non-status husband cannot

restore her to her ancestral community (this was the situation of Sandra Lovelace,

24 Descheneaux c. Canada (Procureur Général), 2015 QCCS 3555, para 92. See also: Martin v. Chapman, [1983] 1
SCR 365.

25 Landry c. Procureur général du Canada (Registraire du registre des Indiens), 2017 QCCS 433, para 36.

26 Mclvor v. Canada (Registrar of Indian and Northern Affairs), 2009 BCCA 153, and Descheneaux c. Canada
(Procureur Général), 2015 QCCS 3555.
27 1970 Indian Act, paras 11(1)(c) and 11(1)(d); Martin v. Chapman, [1983] 1 SCR 365.

28 1970 Indian Act, para 11(1)(d); Descheneaux c. Canada (Procureur Général), 2015 QCCS 3555, para. 156 and
following.

29 1970 Indian Act, sub-para 12(1)(a)(iii) and sub-sec 109(2).




26.

27.

d)

who famously filed, and won, a case against Canada under the International
Convention on Civil and Political Rights on the grounds that Canada’s denial of her
right to reside on her ancestral reserve was an denial of her right to enjoy her

culture);30

at the same time, a non-Indigenous women can acquire Indian status and band
membership by marrying a band member,3! acquiring a right to participate in the

life and resources of a community to which she has no ancestral connection;

the “illegitimate” children of Indian women can lose their status if it is shown that
their father does not have right to status,32 even if they do not know their father and

have no association with him;

even if a status woman marries a man with Indian status, should he belong to a
different band, she will automatically lose membership in her own band and

become a member of her husband’s band?33 and therefore so too will her children.

In addition, as befitting a statute drafted in 1951 based on Victorian values, the 1970 Act

makes no allowance for same-sex relationships and it is so patriarchal in its worldview that

it is impossible to read the word “wife” as “spouse”, since it would undermine the whole

male-centric worldview expressed in the registration provisions.34

Finally, apart from the 1970 Indian Act, the 1985 Trust gives the Trustees discretionary

powers that aggravate the statutory discrimination by allowing them to deny any benefits

“to any illegitimate children of Indian women”, even if their status and membership were

never contested;3’ benefits for the illegitimate son of a male member, by contrast, would

not be affected.

30 Sandra Lovelace v. Canada, Communication No. 24/1977, UN. Doc. CCPR/C/OP/1, para. 15 (1984).

31 1970 Indian Act, para 11(1)(f).

32 1970 Indian Act, para 11(1)(e) and sub-sec 12(2); Mclvor et al. v. The Registrar, Indian and Northern Affairs
Canada et al., 2007 BCSC 26, para 22 and following.

331970 Indian Act, section 14.
34 Hele c. Attorney General of Canada, 2020 QCCS 2406, para 154-155.
35 Bujold September 12, 2011 Affidavit, Exhibit G, para. 16. [TAB 5]
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30.
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The 1985 Trust’s use of the 1970 Indian Act to define “beneficiary” means that, if the
Trustees were to distribute from the trust, they would be forced to engage, time and time
again, in acts that are so blatant in their sexism, racism, and homophobia, that they would

shock ordinary Canadians. For example:

a) in the case of illegitimate children of male beneficiaries, they will deny benefits to
a woman simply because she is a woman, while giving them to her brother or her

cousin simply because he is a man;

b) they will give benefits to a female beneficiary until she marries, and then deny them

after she marries on the grounds that her husband is not of the right “race”;

c) they may seek out information on the father of all illegitimate children of female
beneficiaries, and remove those children as beneficiaries if their father is not of the

right race;

d) they will provide benefits to both a male beneficiary and his wife, but deny benefits
to a male beneficiary’s husband on the grounds that the Trust does not recognize

same-sex marriages as equivalent to opposite-sex marriages.

The rules used by the 1985 Trust are structured to delegitimize female ancestry and

emphasize racial purity. They have no place in modern Canadian society.

Validity of the 1985 Trust

In paragraphs 19 through 23 of their submissions, the Trustees argue under the heading
“Facts” that the 1985 Trust is a valid trust. Respectfully, these are not facts. The validity
of the 1985 Trust was put at issue by the Trustees on the Full Application and awaits

determination.

The issue of whether the beneficiaries of the 1985 Trust are ascertainable is a live issue
because the registration provisions of the 1970 Act are part of a broader administrative
system that relied on two tools to which the Trustees do not have access: the protest and
orders of the Governor in Council. The former registration provisions are not a simple

“paint-by-numbers” exercise: they contained significant discretionary elements that cannot



32.

33.

34.

35.
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be applied without these tools.

Protests were a means by which bands and interested individuals could contest the
inclusion or exclusion of names from band lists. They were made to the Indian Registrar,
the official in charge of maintaining the Indian Register. Upon the receipt of a protest, the
Registrar would cause an investigation to be made, and for this purpose had “all the powers

of a commissioner under Part I of the Inquiries Act.”’3¢

A practical example of the problem of how to make the required determinations is the
situation of illegitimate children of Indian women. The 1970 Act provided that they were
members of the band (and, therefore, would be beneficiaries) unless a protest was filed
against their inclusion within 12 months of their addition to the Band List “and if upon the
protest it is decided that the father of the child was not an Indian.”*’ It is now impossible
for this process to work to determine the beneficiaries of the trust, for at least two reasons:
first, there has not been a consistently maintained list to which the addition of the child’s
name would have started the 12-month clock running; second, the Registrar no longer has
the mandate to hear such protests and cannot now be replaced by a private body with what
would have to be public investigation powers. As a result, it is impossible to determine

whether the illegitimate child of a female beneficiary should be included as a beneficiary.

The second missing tool is orders of the Governor in Council, which played an important
part in the 1970 Act. Such orders were the mechanism by which individuals were
“enfranchised.”® This power disappeared in 1985, along with the concept of
enfranchisement. The fact that this power no longer exists makes it impossible to apply the

discretionary aspects of the 1970 Act’s registration regime to the 1985 Trust.

One example of this impossibility is the situation of children who were born before their

mother married out (referred to as “enfranchised” or “omitted minors”), shown in

36 1970 Indian Act, s. 9.

371970 Indian Act, sub-sec 12(2). See for example: Sawridge Indian Band v. Ward, 1985 CanLII 1165 (ABKB);
Sawridge Indian Band v. Potskin, 1985 CanLII 1210 (ABKB).

38 1970 Indian Act, s. 109. See for example: Larkman v. Canada (Attorney General), 2013 FC 787, para 33; aff’d.
2014 FCA 299.
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37.
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Appendix 3. After 1956, the Act gave the Governor in Council a discretionary power to
decide whether, when ordering the enfranchisement of the mother following her marriage
to a non-Indian, it would also order the enfranchisement of her minor children.? Because
this discretionary power was abolished in 1985, it is now impossible to know whether the
children of a woman who married out in the year 2000, for example, are beneficiaries — we
cannot wind back the clock to ask the Governor in Council to make a decision that it no

longer has the legal authority to make.

The mechanics of the registration provisions of the 1970 Act were complex — it is
impossible to apply them now when the discriminatory concepts they rely on have been
removed from the Act and the public authorities that were supposed to supervise and ensure
the functioning of this system have not had the legal mandate to do so for almost 40 years.

The Quebec Superior Court has previously highlighted these difficulties in observing that:

[34]  As a general rule, it is not a common occurrence that a court is asked to
examine an oppressive provision found in a generally recognized male centric
statute, a principal objective of which is abolished three decades later, and then
asked almost seventy years after its enactment to interpret and apply that provision
to past and present facts, ensuring in the process that its interpretation is correct
and that the application of that interpretation does not lead to absurd or undesired
results.40

The 1985 Trust in Context

The assets of the Trust have their origin in the oil and gas royalties received by SFN as a
result of petroleum exploration and extraction on its lands.#! As a matter of law, these
royalties were collected by the Crown and deposited in the federal government’s
Consolidated Revenue Fund, pursuant to the combined provisions of the Indian Act, the
Indian Oil and Gas Act, RSC 1985, c I-7 (or prior to 1977, under the Indian Oil and Gas
Regulations adopted under the Indian Act), and the Financial Administration Act, RSC
1985, c F-11.42

39 1970 Indian Act, sub-sec 109(2). See also Jamieson, pp. 61-62.
40 Hele c. Attorney General of Canada, 2020 QCCS 2406, para 34.

41 Bujold September 12, 2011 Affidavit, para 7-8 [TAB 5]. Affidavit of Darcy Twin, September 24, 2019, para 7(f)
(citing testimony of Chief Walter Twinn). [TAB 3]

42 Ermineskin Indian Band and Nation v. Canada, 2009 SCC 9, para 10-12; Alexander J Black, “Devolution of Qil
and Gas Jurisdiction to First Nations in Canada,” 2008 45-3 Alberta Law Review 537.
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38.  According to the Indian Act, these “Indian moneys” were to be expended “only for the
benefit of the Indians or bands for whose use and benefit in common the moneys are
received or held.”#3 In most cases, the consent of the council of the band was required
before the Minister could expend such monies.#* Wealth earned from a First Nation’s
common lands and resources does not inhere to the individual members of the band but to

the band in common, as a communal interest.4>

39. In this case, the “assets acquired by the [Sawridge First] Nation” using the oil and gas
royalties that had been collected by the Crown “were registered to the names of individuals
who would hold the property in trust.”#¢ This method of acquiring property was chosen

3

because the band council at the time “was unclear whether the Nation had statutory

ownership powers.”4’

40. This concern was well-founded, as demonstrated by a 1978 decision of the Nova Scotia
Supreme Court which had concluded that a band could not acquire or hold real property. 48
As recently as 2003, Justice Canada argued — albeit unsuccessfully — that Sawridge lacked
the capacity to sue on its own behalf.4® Indeed, Canadian courts have struggled to properly
characterize the legal capacity of “bands”;>% while “the trend now is to recognize that Bands
and Band Councils have legal capacity in a wide range of situations.”>! Canadian courts
have also concluded that a band is not a natural person, not a corporation, and not an

unincorporated association.>?

43 1970 Indian Act, s 61 (emphasis added).
441970 Indian Act, ss. 64, 66

45 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development), 2001 FCA 67,
para. 16-17.

46 Bujold September 12, 2011 Affidavit, para 7-8. [TAB 5]

47 Ibid.

48 Afton Band of Indians et al. v. Attorney-General of Nova Scotia, 1978 CanLlII 2138 (NS SC).

49 L'Hirondelle v. Canada, 2003 FCT 665.

50 See, for example, the discussion in Montana Band v. Canada (T.D.), .) (1997), [1998] 2 FC 3, para 20-26.

51 Shin Imai, Kate Gunn, Cody O’Neil, Indigenous Peoples and the Law in Canada: Cases and Commentary (Toronto:
Thomson Reuters, 2024), p 29. [TAB 15]

52 Jack Woodward, Native Law, Vol 1 (Toronto: Carswell, 1994) (looseleaf updated December 2024, release no. 6),
para 1.520, 1.530, 1.560. [TAB 1]
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Contrary to what earlier judgments held, modern case law holds that bands are not mere
creates of statute created by the Indian Act, since they find their origins in the groups of
Indigenous peoples that were in Canada prior to the arrival of settlors and possess inherent
powers of self-governance.’3 All the same, bands and their councils are not simply private
concerns, since the possess and exercise public powers derived from public law.>* In fact,
bands are considered “public bodies”, for reasons including that they have, through their
councils, the power to tax.>> They can be sued on the basis of the tort of abuse of public
authority.>® The council of the band can be subject to judicial review before the Federal
Court as a “federal board” within the meaning of the Federal Courts Act and the right of
officials to hold office challenged via the writ of quo warranto.5” As affirmed by the

Federal Court:

The band, as an enduring entity with its own government, is a unique type of legal
entity under Canadian law. The rights and obligations of the band are quite distinct
from the accumulated rights and obligations of the members of the band. In law a
band is in a class by itself.58

One aspect of the “unique legal entity” constituted by the band is that its membership is
in many cases defined by federal law. That is to say, even though bands pre-existed the
exercise of colonial legal powers, those powers have, even since before Confederation,
dictated who is and who is not a member of the band. This was the case at the time the
1985 Trust was created and, indeed, is the very reason that the 1985 Trust was created,
though SFN’s position was modified by Bill C-31 in 1985, which allowed, for the first

time, bands to adopt their own membership codes.

Chiefs and councillors on band councils have fiduciary duties to the band by virtue of their

office that is owed to the membership as a collective, not individuals;>? their fiduciary duty

53 Ibid., para 1.422; Pastion v. Dene Tha’ First Nation, 2018 FC 648, para 12.
34 For some of these powers, see 1970 Indian Act, s. 81.

33 R v Big River First Nation, 2019 SKCA 117, para 31 and Canada (Attorney General) v. Munsee-Delaware Nation,
2015 FC 366, para 51.

36 Horseman v. Horse Lake First Nation, 2005 ABCA 15, para 29 (in dissent, but not on this point).
57 Buffalocalf v. Nekaneet First Nation, 2024 FCA 127, para 19-23.

58 Montana Band v. Canada (T.D.) (1997), [1998] 2 FC 3, para 21, citing Jack Woodward, Native Law (Toronto:
Carswell, 1990). [TAB 1]

59 Webb v. Genaille, 2023 BCCA 443, para 22, See also: Assu v Chickite, 1998 BCSC 3974 at para 33; Ermineskin
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is “to manage and safeguard the First Nation’s assets.”®® More particularly, the case law
holds that when a Band Council resolves to distribute band funds on a per capita basis, an
express trust is created; at that point, Council must carry out the distribution on trust
principles, in conformity with the duty to treat all members of a class of beneficiaries
equally.®! In a per capita distribution among members, discrimination that is contrary to

the Charter is unreasonable and illegal.62

44. When establishing the 1985 Trust, Walter Twinn was acting in his official capacity as
Chief, to which fiduciary duties and public law duties attached, to set up a trust to hold the
wealth that had been collected from the common rights of the band for the common use
of the band (as opposed to its individual members). The band was not a voluntary
association — its membership was defined and limited to those people whom Parliament
had, through the registration provisions of the /ndian Act, deemed qualified as band
members. The explicit purpose in setting up the 1985 Trust was to avoid, insofar as
possible, the consequences of Parliament’s public policy decision to remove the
“deplorable and shocking™®3 discrimination against women from the registration provisions

of the Indian Act.

45. The assets of the 1985 Trust are derived from a transfer of assets from the 1982 Trust
through the use of concurrent resolutions, one by the trustees of the 1982 and 1985 Trusts,%*
one by the band council,® approving the transfer of assets from the 1982 Trust to the 1985
Trust. The fact that the participants believed a band council resolution was required in
addition to the resolution of the two sets of trustees to “approve and ratify” the transfer

perfectly encapsulates the mixed public-private nature of the 1985 Trust.

Cree Nation v. Minde, 2010 ABQB 93, para 11-12; Louie v. Louie, 2015 BCCA 247.
60 pelletier v. Delorme, 2019 FC 1487, para 116.

61 Barry v. Garden River Band of Ojibways, 1997 CanLII 493 (ON CA); Blueberry Interim Trust (Re), 2011 BCSC
769, para 61.

62 Medeiros v. Echum, 2001 FCT 1318; Shanks v. Salt River First Nation #195, 2023 FC 690.

63 Landry c. Procureur général du Canada (Registraire du registre des Indiens), 2017 QCCS 433, para 36.
64 Bujold September 12, 2011 Affidavit, Exhibit H. [TAB 5]

65 Bujold September 12, 2011 Affidavit, Exhibit I. [TAB 5]
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Ability to Distribute Under a Discriminatory Trust
1. Fiduciary Obligations

There is no doubt the Trustees stand in a fiduciary capacity. SFN takes no issue with the
general statements of law the Trustees proffer in terms of their obligations as fiduciaries

and their reproductions of the Trustee Act.

The real issue on the Threshold Application is not whether trustees, as a general
proposition, are required to distribute the corpus of a trust pursuant to its terms — of course
they are. The real issue is whether the unconstitutional discrimination found within the
definition of beneficiary in the 1985 Trust, and its reliance on legislation that has been

repeatedly found to violate the Charter, prohibits distribution.

2. Effect of Discrimination

In their submissions, the Trustees do not provide a fulsome overview of the current state
of the law in Canada as it pertains to the interaction of the principles of public policy with
the terms of trusts and state “there are no grounds or authorities of which the Trustees are
aware which justify striking a private trust on the grounds that it is discriminatory.”
Respectfully, the Trustees research is simplifying a complicated issue and is not robustly

stating the law in this regard.

The purpose of the following submissions is to provide the Court with an overview of
existing judicial authority, along with observation and comment on the position advocated
by the Trustees, with the objective of ensuring that the Court has a full understanding of

the issues at stake and factual matrix prior to making a decision.

Types of Trusts

There are primarily two recognized categories of trusts in Canada, public and private.

Under each category there are many subsets (i.e. testamentary, inter vivos etc.).

A private trust is created for a class of individuals or named individuals, specified by the
settlor. When the objects of a trust are specific and ascertainable persons, for example to

X for life, remainder to his first son at 21, the trust is said to be a private trust. A trust is
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still private when it is in favour of a class of persons.®

A public trust is created for the benefit of the public at large, or a significantly sizeable
section of the public. The underlying theme is that the trust is really for the public benefit
rather than a class or group of persons who have a common nexus,%’ for example, a trust

created for the poor of Toronto.

In Canada, a public trust must be a charitable trust.®® In order to be a charitable trust there
are three requisite elements, namely: (a) the purpose must be included within the law’s
description of charity; (b) the purpose must be wholly and exclusively charitable; and

(c) the purpose must be for the benefit of the public.®®

In Canada, there are four recognized heads of charity, namely: (a) relief of poverty;
(b) advancement of education; (c) advancement of religion; (d) miscellaneous activities

beneficial to the community.”0

The restrictive effect of these definitions has been noted by Canadian courts with respect
to First Nation trusts, as they are clearly not family trusts nor private dispositions of
property under a will. Canadian courts have recognized this distinction and have described
First Nation trusts as “human beneficiary trusts” or “non-charitable purpose trusts.””! Non-
charitable purpose trusts are generally recognized as unenforceable as they lack a defined
set of beneficiaries, but they are permissible so long as their terms can fit within certain

criteria.

The recent amendments to the Trustee Act have addressed the scope of what will constitute
a valid non-charitable purpose trust in Alberta. Approved forms of non-charitable purpose

trusts in Alberta are currently limited to the following:

66 Donovan Waters, Mark Gillen & Lionel Smith, Law of Trusts in Canada, 5th ed (Toronto: Carswell, 2021) (“Waters
on Trusts™) at 28-29. [TAB 18]]

67 Ibid. [TAB 18]

68 Ibid, footnotes 47 and 48 [TAB 18]; see also Re Killam Estate (1999), 38 ETR (2d) 50 at para. 62

9 Canada Trust Co. v. Ontario (Human Rights Commission), 1990 CanLII 6849 (ONCA) at 40 (“Re Leonard Trust”)
70 Waters on Trusts at 721-722 [TAB 18]

71 Waters on Trusts at 356. [TAB 18]
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77(1) A person may create a trust that
(a) is for a non-charitable purpose that
(i) is recognised by law as being capable of being a valid object of a trust, or

(i) is sufficiently certain to allow the trust to be carried out, is not contrary to
public policy and is

(A) for the performance of a function of government in Canada, or
(B) a matter specified by regulation,
and

(b) does not create an equitable interest in any person.

(2) A non-charitable purpose trust may exist indefinitely. ”

The meaning of performing “a function of government in Canada”, has not yet been
interpreted pursuant to its use in the Trustee Act. That said, the Income Tax Act utilizes
similar language and offers insight. The phrase “municipal or public body performing a
function of government in Canada” was added to paragraph 149(1)(d.5) of the Income Tax
Act to exempt income earned by corporate entities owned by local governing bodies. That
is, a function of government can be performed by entities that, while not legally
municipalities, nevertheless possess attributes of and provide services similar to those

provided by municipalities’? and the case law holds that these include Indian Bands.”*

The late Dr. Waters highlighted the incongruency in the application of the existing body of
law to First Nation trusts in his learned text and wrote that the Courts have considered First

Nation Trusts to be “non charitable purpose trusts”.”>

In the Keewatin Tribal Council Inc. decision, the Court held that a trust established for the
benefit of various First Nations, which at the time were considered in law to be
unincorporated associations, was ultimately for the benefit of the members of those bands
who did not have a distinct proprietary interest in the trust property; the result was therefore

found to be a non-charitable purpose trust.”¢

72 Trustee Act, SA 2022, ¢ T-8.1 at s. 7

73 Lawyers Professional Indemnity Company v Canada, 2020 FCA 90 at para 78.
74 Otineka Development Corp. v. Canada, 1994 CanLII 19119 (TCC).

75 Waters on Trusts at 356 [TAB 18]

76 Keewatin Tribal Council Inc. v Thompson (City), 1989 CanLlII 7267 (MBKB).
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Public Policy Doctrine

Definition of “Public Policy”

In Canadian law, the "public policy doctrine" refers to the principle that certain provisions
of contracts, trusts or other private instruments are considered invalid or unenforceable
because they are deemed to be against the public interest or detrimental to the well-being
of society. This doctrine has broad application over many areas of law. Each area of law
has developed its own application of this doctrine but what they have in common is that
the will of the contracting parties, the testator or the settlor is set aside: the enforceability
of an individual’s rights and powers are outweighed by values that society holds to be more

important.”’

Provisions which are discriminatory in that they offend the equality provisions enshrined
in the Charter or provincial human rights legislation are generally recognized as offensive

to public policy.

In addition, equality rights “without discrimination” are now enshrined in the
Canadian Charter of Rights and Freedoms at s. 15; the equal rights of men and
women are reinforced at s. 28....

Finally, the world community has made anti-discrimination a matter of public
policy in specific conventions like the International Convention on the Elimination
of All Forms of Racial Discrimination (1965), G.A. Res. 2106 A (XX), and the
International Convention on the Elimination of All Forms of Discrimination
Against Women (1979), G.A. Res. 34/180, as well as Articles 2, 3, 25 and 26 of
the International Covenant on Civil and Political Rights (1966), G.A. Res. 2200
A (XXI), all three of which international instruments have been ratified by Canada
with the unanimous consent of all the provinces. It would be nonsensical to pursue
every one of these domestic and international instruments to see whether the public
policy invalidity is restricted to any particular activity or service or facility.”®

This rule is imposed by statute in Alberta because the A/berta Human Rights Act explicitly
states in its Preamble that equality without regard to race, gender or family status, among
other grounds, is recognized “as a matter of public policy.” This was also the rule at the

time of the 1985 Trust’s creation, under the former Individual's Rights Protection Act.”

77 Tercon Contractors Ltd. v. British Columbia (Transportation and Highways), 2010 SCC 4, para 115-117.
78 Re Leonard Trust at 48.
79 Alberta Human Rights Act, RSA 2000, ¢ A-25.5; Individual's Rights Protection Act, RSA 1980, ¢ I-2.




63.

64.

65.

66.

67.

-19 -

2. Public Trusts

The law is settled that the doctrine of public policy is applicable to public trusts. The
seminal decision in this regard is that of the Ontario Court of Appeal in Canada Trust Co.
v. Ontario Human Rights Commission (“Re Leonard Trust”). This 1990 decision
addressed a testamentary trust established in the early 1900s for the purposes of education

and which contained blatantly racist and discriminatory criteria for scholarships.

The Ontario Court of Appeal held that:

The freedom of an owner of property to dispose of his or her property as he or she
chooses is an important social interest that has long been recognized in our society
and is firmly rooted in our law: Blathwayt v. Lord Cawley, [1976] A.C. 397,[1975]
3 All E.R. 625, [1975] 3 W.L.R. 684, 119 Sol. Jo. 795 (H.L.). That interest must,
however, be limited in the case of this trust by public policy considerations. In my
opinion, the trust is couched in terms so at odds with today's social values as to
make its continued operation in its present form inimical to the public interest.80

3. Private Trusts

The law of the application of the public policy doctrine to private trusts is unsettled and
judicial consideration primarily arises in the context of personal dispositions through a will
or inter vivos trust, but not situations that are analogous to a First Nations trust which

inherently have public law elements.

The Supreme Court of Canada, in a decision from 1938, confirmed that the doctrine of
public policy applies to trusts, including private trusts, because “there are cases in which
rules of law cannot have their normal operation because the law itself recognizes some
paramount consideration of public policy which over-rides the interest and what otherwise

would be the rights and powers of the individual.”’8!

In 2014, the New Brunswick Court of Queen’s Bench, affirmed on appeal, considered the
issue of a testamentary gift to an organization that promoted neo-Nazi doctrines of hatred.
In this decision, there was not a dispute that the organization was utterly repugnant, but a

concern that the testator could have lawfully made the same donation during his lifetime.

80 Re Leonard Trust at 22-23.
81 In Re Estate of Charles Millar, Deceased, [1938] SCR 1 at 4.
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Despite the testator having the ability to support such repugnant organizations during his

lifetime, the court held the gift was against public policy in death and voided the gift.?2

The lower court in McCorkill Estate found it was open to a court to examine whether a
trust violates principles of public policy and to void a condition, covenant or the trust itself
to correct a breach of public policy. 83 The McCorkill Estate decision is not referenced by

the Trustees in their submissions.

In 2019, the Court of Appeal of Ontario adopted a different approach to that of the Court
of Appeal of New Brunswick in the decision in Spence v BMO Trust Company
(“Spence”).8*  The case involved a daughter that argued she had been disinherited for
discriminatory and racist reasons and her disinheritance should be overturned for offending
public policy. Her father’s will, on its face, did not state any discriminatory or racist
reasons for her disinheritance. The daughter was effectively asking the Court to examine

extrinsic evidence in order to determine her father’s motivation for disinheriting her.

The Ontario Court of Appeal denied the request and found it is not appropriate for a Court
to go behind the will to determine whether the testator had discriminatory motives if that

intent is not apparent on the face of the will in the form of a discriminatory condition.

The Court’s findings in Spence are grounded in the principles of testamentary freedom,
which is not the case for the 1985 Trust, however, the decision offers the following relevant

concepts:

a) Courts will intervene to void the offending testamentary conditions on public policy
grounds for conditions that require a beneficiary to act in a manner contrary to law
or public policy in order to inherit under the will, or oblige the executors or trustees
of the will to act in a manner contrary to law or public policy in order to implement

the testator’s intentions.83

82 McCorkill v McCorkill Estate, 2014 NBQB 148 (“McCorkill Estate”); aff’d 2015 NBCA 50.
83 Ibid at para 90.
84 Spence v BMO Trust Company, 2016 ONCA 196 (“Spence™).

85 Ibid at para 56.
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b) The Court of Appeal did not follow McCorkill Estate in respect of its review of
extrinsic evidence to determine the “worthiness” of the beneficiary because they
saw “no support in the established jurisprudence for the acceptance of such an open-
ended invitation to enlarge the scope of the public policy doctrine in estates

cases.”’86 [Emphasis mine]

c) Canadian courts will not hesitate to intervene on the grounds of public policy where
implementation of a testator’s wishes requires a testator’s executors or trustees or

a named beneficiary to act in a way that collides with public policy.87

d) It must be remembered that the bequest at issue is of a private, rather than a public
or quasi-public, nature. Recall Tarnopolsky J.A.’s caution in Canada Trust, at p.
515, that it was the “public nature of charitable trusts which attracts the requirement

that they conform to the public policy against discrimination”%8. [Emphasis Mine]

72.  The Trustees are incorrect to assert that there is no precedent for voiding the provisions of
a “private” trust on the grounds of public policy, as common law courts having been doing

so for centuries. As noted in Waters’ Law of Trusts in Canada:

The courts are traditionally loath to stop a person from disposing of property in the
way the person thinks best, but in the greater interests of public policy they will
not enforce conditions which interfere with husband and wife relations, or meddle
in the discharge of parental duties. There is also precedent laying down that
conditions whose object or effect is to create racial discrimination are against
public policy.%?

73.  For example, courts have no qualms about voiding a trust provision which seeks to impose
a general restraint on marriage, because such conditions have “been long regarded as a
violation public policy, and as such avoided and frustrated by the law.”?? Even clauses

which impose only a partial restraint on marriage (that is, clauses which limit those whom

86 1pid at para 58.
87 Ibid at para 70.
88 Ibid at para 73.
89 Waters on Trusts at 335. [TAB 18]

90 Cutter (Re), [1916] OJ No 106. [TAB 10] See also Eastern Trust Co. v. McTague et al., [1963] PEIJ No. 5. [TAB
11]
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a person can marry) can be voided for public policy reasons where the provision does not

make a clear and specific “gift over” to another beneficiary or group of beneficiaries.”!

4. First Nation Trusts

The issue highlighted by the foregoing analysis of existing case law on the doctrine of
public policy and its interaction with trust law is that First Nation trusts do not neatly fit

into the existing body of case law, all of which focuses on private dispositions of property.

The 1985 Trust is not analogous to a family trust or a similar inter vivos transfer. Its
purpose is arguably more analogous to a governmental action, as it holds wealth derived
from the assets of the SFN, transferred with the approval of Chief and Council at the time,
and it exists for the benefit of its members, as defined using a historical statutory definition.
The Trustees state in their submissions that the envisioned program for distribution of the
1985 Trust is to provide similar benefits as the 1986 Trust, namely, to provide “a social
safety net for Beneficiaries and their children who are ill, education funding, and funding

for the elderly.””2

The late Dr. Waters highlighted the incongruency in the application of the existing body of
law to First Nation trusts in his learned text and wrote that the Courts have considered First
Nation Trusts to be “non charitable purpose trusts”.? In the Keewatin Tribal Council Inc.
decision, the Court held that a trust established for the benefit of various First Nations,
which at the time were considered in law to be unincorporated associations, was ultimately
for the benefit of the members of those bands who did not have a distinct proprietary
interest in the trust property; the result and was therefore found to be a non-charitable

purpose trust.%

The 1985 Trust was established for the members of the SFN (tantamount to the public of

the SFN), as membership was determined at the time of settlement, and for distributive

91 Pashak Estate (Re), [1923] AJ No 103 [TAB 16]; Hamilton (Re), [1901] OJ No. 3 [TAB 12]; In re Schmidt Estate,
[1949] MJ No. 30.
92 Brief of the Trustees on the Threshold Question at para 16. [TAB 8]

93 Waters on Trusts at 356. [TAB 18]
94 Keewatin Tribal Council Inc. v Thompson (City), 1989 CanLlII 7267 (MBKB).
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purposes that generally reflect traditional governmental programs and purposes.

The doctrine of public policy applies to a non-charitable purpose trust at common law and

pursuant to the legislative provisions in the Trustee Act.%

It is submitted that the 1985 Trust is better considered under the law of non-charitable
purpose trusts since its beneficiary pool is defined based on membership as it existed at the
time of the 1985 Trust’s creation, is for the population of a community, and reflects the
performance of a governmental function, namely the management of SFN’s assets. By
comparison, if a trust was created for all individuals who are citizens of Edmonton and its
intended use was for social benefits, there would likely be little debate that it was a non-

charitable purpose trust.

Even if the 1985 Trust does not fit squarely within the notion of a non-charitable purpose
trust, its sui generis nature means that the principles of public policy should apply to it, as
they would apply to a public or non-charitable purpose trust. Just as a band as a legal entity
“is in a class by itself”, this Trust is in a class by itself, arising as it does from a unique mix
of public and private law and in explicit response to Parliament’s decision, in the interests
of equality and basic human rights, to redefine who qualifies for band membership. To
treat this Trust on the same legal principles as the private disposition of property under a
will is to be willfully blind to the legal and historic realities that led to the creation and

structure of this Trust.

Breaches of Mandatory Rules
1. The Provisions of the 1985 Trust Offend Public Policy

The provisions of the 1985 Trust offend public policy due to its reliance on the provisions
of the 1970 Indian Act to define beneficiaries and its intention to propagate into the future

the racist and discriminatory regime this legislation represents.

Courts have commented on the unabashedly sexist nature of the 1970 Indian Act on many

occasions. The Supreme Court noted that “the one thing which clearly emerges from ss. 11

95 Angus v The Corporation of the Municipality of Port Hope, 2016 ONSC 4343 at para 97.
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and 12 of the Act is that Indian status depends on proof of descent through the Indian male
line.”® The Superior Court of Quebec has found that discrimination against illegitimate
daughters “flows from the historically lower value placed by Parliament on a woman’s
Indian identity,”’ and has described the treatment of women and their descendants as

“deplorable and shocking.”8

83. By defining the beneficiaries of the 1985 Trust through the application of the now-repealed
1970 Indian Act rules on Indian status and band membership, the 1985 Trust continues one
of the most notoriously discriminatory legal regimes in Canadian history, a regime that has

been described as “an incomparable blend of sexism and racism.”??

84.  The discrimination inherent in the 1985 Trust’s definition of beneficiaries is extensive and
multifaceted. This is demonstrated through the specific example of the denigration of

women and descent through the matrilineal line inherent in the 1970 Act.
2. The Provisions Offend Customary International Law

85.  Unlike the Canadian Charter of Rights and Freedoms which binds governments, not
relations between private parties (it has vertical effect!0), the human rights norms in
customary international law form part of the common law and, if breached, ground a
private cause of action (horizontal effect). In this case, the debate as to whether the Charter
could apply to the Trust’s discrimination is therefore unnecessary: any corresponding

breach of the norms of customary international law is contrary to common law.

86. Customary international law (unlike a treaty) is automatically adopted into Canadian
domestic law, unless inconsistent with existing statutes or case law; it is enforceable

without any need for legislative action and its norms “are law, to be judicially noticed and

96 Martin v. Chapman, [1983] 1 SCR 365
97 Descheneaux c. Canada (Procureur Général), 2015 QCCS 3555 at para 92.
98 Landry c. Procureur général du Canada (Registraire du registre des Indiens), 2017 QCCS 433, para 36.

99 Kathleen Jamieson, Indian Women and the Law: Citizens Minus (Ottawa: Minister of Supply and Services Canada,
1978) p. 57. [TAB 14]

100 Nevsun Resources Ltd. v. Araya, 2020 SCC 5, para 210, per Brown and Rowe, dissenting on other grounds.
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enforced.” The courts “can develop remedies for the part of the common law that is

customary international law.”101

87. The authoritative sources for determining customary international law are:
“(a) international conventions...; (b) international custom, as evidence of a general practice
accepted as law; (c) the general principles of law recognized by civilized nations (jus
cogens); and (d) judicial decisions and the teachings of the most highly qualified publicists

of the various nations, as subsidiary means....”102

88. The prohibition against racial discrimination is recognized as one of the peremptory rules
of customary international law (jus cogens).103 But as well, “[n]on-discrimination, together
with equality before the law and equal protection of the law without any discrimination,
constitute a basic and general principle relating to the protection of human rights” under
international law.194 The Ontario Court of Appeal reached a similar conclusion with respect

to public policy in Canadian law.105

89.  Asaresult, many scholars hold that the provisions of the Universal Declaration of Human
Rights (UDHR) prohibiting discrimination have acquired the status of customary
international law,!0¢ particularly the rule in Article 2 guaranteeing the other rights and
freedoms in the UDHR without distinction based on “race, colour, sex, ... birth or other
status”; those freedoms include the right to marry and to found a family (Article 16) and to
property (Article 17).107

101 Toussaint v. Canada (Attorney General), 2022 ONSC 4747, para. 177, 174, 175; aff’d. 2023 ONCA 117.
102 Toussaint v. Canada (Attorney General), 2022 ONSC 4747, para 178.

103 Report of the International Law Commission on the Work of Its Seventy-First Session, UN GAOR, 74" Sess.,
Supp. No. 10, UN Doc. A/74/10 (2019), p. 147.

104 United Nations Human Rights Committee, CCPR General Comment 18, Non-discrimination (Views adopted by
the Committee at its 37th session, 10 November 1989), para. 1.

105 Re Leonard Trust at 48.

106 Jaime Oraa, “The Universal Declaration of Human Rights”, in Felipe Gémez Isa and Koen de Feyter (eds.),
International Human Rights Law in a Global Context (Bilbao: University of Deusto, 2009), p. 232.

107 Universal Declaration of Human Rights, G.A. Res. 217 A (1II), UN. Doc. A/810, (1948).
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The 1985 Trust’s definition of “Beneficiary” constitutes discrimination against female
Sawridge members who marry out based on their husband’s race, while the wives of male
members may become beneficiaries by marrying in without even being Cree or Indigenous;
the result is contrary to an international human rights norm that is part of customary
international law and therefore contrary to common law. The definition also excludes the
children born out of wedlock to female Sawridge members based on that family status,
though not the illegitimate sons of male members. The result violates the rights of female
members under the UDHR to marry and found a family and to enjoy beneficial property in
the Trus without suffering discrimination based on sex or birth; the resulting racial

discrimination is also contrary to customary international law.

3. The Provisions Offend Private Trust Rules

Further, the 1985 Trust even violates private trust law prohibitions. The 1985 Trust’s use
of the entitlement to registration and entitlement to band membership provisions of the
1970 Indian Act, when used as they are in the 1985 Trust to determine in real time whether
a particular person is a beneficiary of that trust, are conditional bequests of the kind that

the courts have consistently confirmed are contrary to public policy.

Take, for example, the “married out” provisions. For a woman who by birth is a beneficiary
of the 1985 Trust, the “married out” provisions make the trust a conditional gift — the trust
is effectively saying “You shall benefit from the present trust, unless you marry a man who
is not a beneficiary, in which case you shall cease to be a beneficiary and lose all rights to
partake in the distributions or property of the trust.” This is a condition in restraint of
marriage, of the type that courts have found contrary to public policy. Not only is it a
condition in restraint of marriage, which in and of itself is contrary to public policy, it is a
condition in restraint of marriage on racial grounds: it effectively says to a woman: ‘To
remain a beneficiary of this trust, you must marry of man of this racial background or not
marry at all.” Courts have also refused to enforce stipulations in wills that seek to break up

marriages on racial grounds on the grounds of public policy.!08

108 Re Hurshman, Mindlin v. Hursham et al., (1956) 6 DLR (2d) 615 (BC SC). [TAB 13]
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While the discriminatory nature of this condition is apparent on its face, the reality is even
worse, for two reasons. First, due to the very small size of the beneficiary class, there will,
at any given time, be very few men, and perhaps no men, in the beneficiary class who are:
(1) of the age of majority; (2) not already married; (3) not related to the woman in question.
In effect, the group of men whom a female beneficiary could marry without losing her

beneficiary status is small to non-existent.

Second, as demonstrated by the Trustees’ failure to create a reliable list or record of persons
who are beneficiaries of the trust, it would be very difficult for a woman to even be sure if
the man she wishes to marry is in fact a beneficiary of the 1985 Trust. She therefore must
make her decisions about marriage without knowing if will cost her a legacy of hundreds

of thousands, perhaps millions, of dollars.

These two factors taken together mean that the condition imposed by the 1985 Trust is an
effective prohibition on marriage, which has always been held by common law courts to

be contrary to public policy.

The 1985 Trust also imposes conditions in restraint of marriage on some men. The double-
mother rule means that the Trust imposes the following condition on men whose mothers
were not a member of the beneficiary class by birth as if to say: ‘If you marry a non-
beneficiary, your children will cease to be beneficiaries at the age of 21.” Through the
double-mother rule, combined with the fact that the illegitimate sons of male beneficiaries
will always be beneficiaries, the 1985 Trust imposes conditions on men that are powerfully

dissuasive of marriage, contrary to the common law’s traditional public policy position.

The 1985 Trust also imposes conditions that seek to interfere with the parent-child
relationship. The 1985 Trust dictates that: “The illegitimate children of female
beneficiaries shall be beneficiaries, unless it is shown that their fathers are not
beneficiaries.” This condition interferes with the relationship that a non-beneficiary father
(who, we note, may be of both Indigenous and/or Sawridge Cree ancestry) should have
with his child, since it creates a strong incentive for him to not declare his relationship to
the child and to avoid his parental responsibilities in order to allow his child to continue to

be a beneficiary. This is contrary to the common law’s traditional public policy position
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that “the rightful place of an infant is with his or her parents,”!%? and for this reason these

conditions should not be enforced.

Remedy
1. The Provisions of the 1985 Trust Are Contrary to Public Policy

Rather than answering the Threshold Question in the affirmative, this Court should
conclude that it cannot endorse distributions from the 1985 Trust because its provisions are
contrary to public policy, and direct the parties to a hearing to determine the consequences

of this finding.

The goal of the 1985 Trust was to avoid the implications of the Bill C-31 amendments, by
which Parliament sought to remedy the denigration of women and their descendants which
imbue every aspect of the pre-85 status provisions. It is a matter of public record that these
provisions caused immense suffering for Indigenous women, by separating them from their
birth communities and nations. It would not be revolutionary or daring in the slightest to
say that the court will refuse, as a matter of public policy, to allow distribution under an
instrument whose express purpose is to undermine Parliament’s attempt to right an

egregious historical wrong.

2. The Problem with this Proceeding: The Cart Before the Horse

These issues demonstrate the fundamental problem with the way that the Trustees have
chosen to proceed: they ask the Court to bless distributions from the 1985 Trust without
first (or at least concurrently) seeking confirmation of the validity of the Trust (which, of
course, is one of the remedies they seek in their application) or addressing the obvious
public policy problems found in the terms of the 1985 Trust. This is the very definition of
putting the cart before the horse. The danger this approach raises is that, after getting the
declaration they seek, based on elementary principles of fiduciary duty, the Trustees decide
to take this proceeding in a different direction, or even discontinue it, with the result that
the validity or public policy issues are never put before the court; meanwhile, the trust

monies are spent, and the problems with ascertainability and public policy become concrete

109 Waters on Trusts at 347 [TAB 18]. See, for example, Re Thorne, [1922] OJ No 451 [TAB 17].
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when the Trustees cannot determine if, for example, an individual who was a child at the
time his mother married out is a beneficiary and the Trustees are forced to continue one of

the most discriminatory regimes in Canadian history.

101.  Sawridge acknowledges that this Court cannot make a determination on the validity of the
1985 Trust without the question being squarely before it and having been briefed by all
parties. But it is trite law that declaratory relief (which is the type of relief sought here by
the Trustees) is always discretionary,'!® and this Court should exercise that discretion to
refuse to grant the relief sought by the Trustees until the validity issue (which they

themselves raise) can also be decided.

PART S REMEDY SOUGHT

102.  For the reasons above, SFN seeks an Order denying the declaratory relief sought by the
Trustees on the Threshold Application and declaring the terms of the 1985 Trust are against
public policy.

ALL OF WHICH IS RESPECTFULLY SUBMITTED at the City of Edmonton, in the Province

of Alberta, this 26 day of May, 2025.

David R. Risling, K.C. and Crista C.
Osualdini, McLennan Ross LLP

David Schulze and Nicholas Dodd, Dionne
Schulze

Solicitors for Sawridge First Nation

10 For a description of the type of relief that constitutes declaratory relief see: Shot Both Sides v. Canada, 2024
SCC 12, para 65-67.
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Appendix 1: The Cousins Issue
(Differential treatment of first cousins whose grandmother lost status due to marriage with a non-
Indian before April 17, 1985)

Figure 1a: Maternal line (situation of Stéphane | Figure 1b: Paternal line (comparator group)
Descheneaux)

Indian woman loses status for

Non-Indian woman

marring non-Indian pre-1985, married Non-Indian Indian man married :
and is reinstated under s. pre-1985 man -s.6(1)(a) pre-1985 acquires status through
6(1)(c) in 1985 under Bill C-31 marriage under s. 6(1)(a)

Child acquires status under . ; ’ :
: ; ] - Indian son married Non-Indian daughter-in-law
B "S.6(1)a) | P | acquires status trough
eligible for status under s. marriage under s. 6(1)(a)
6(1)(c.1) as part of Bill C-3 \ /
Grandchild not eligible for status until 2011 = =
under Bill C-3 and acquires status under s. 6(2) Indian grandchild
(S. Descheneaux) -s.6(1)
Under Bill S-3 will become eligible for status (S. Descheneaux’s generation)
under s. 6(1)(c.2)
Great-grandchild not eligible for status Indian great grandchild
(S. Descheneaux’s child) -s.6(1) ors. 6(2)
Under Bill S-3 will become eligible for status : ) 4
under s. 6(1)(c.4) or s. 6(1)(f) or s. 6(2) S (Generation of S. Descheneaux's child)
Source: Indigenous Services Canada, The Government of Canada's Response to the Descheneaux

Decision, date modified 2018-01-31, Annex A: The Cousins Issue
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Appendix 2: The Siblings Issue
(Women born out of wedlock to an Indian father and non-Indian mother)

Figure 2a: Female born out of wedlock to an Figure 2b: Paternal line (Comparator group)
Indian father between 1951 and 1985 (situation
of Susan and Tammy Yantha)

. d .| H x .
e preiags | oo Indian man unwed | Non-Indian
s. 6(1)(a) woman ore-1985
\ L -s.6(1)(a) woman
Female child born between 1951 and \ /
1985 registered under s. 6(2) ;
(Situation of S. Yantha) Male child born between 1951 and
Under Bill S-3 will become eligible for 1985 registered under s 6(1 )(a)

status under s. 6(1)(c.3) (S Vanthas generation)

Female grandchild born pre-1985 not -
eligible for status Male grandchild born pre-1985

(Situation of T. Yantha) registered under s. 6(1)(a)
Under Bill S-3 will become eligible for (T Yantha's generation)

status under s. 6(1)(c.4)

Source: Indigenous Services Canada, The Government of Canada's Response to the Descheneaux
Decision, date modified 2018-01-31, Annex B: The Siblings Issue (Women Born Out of Wedlock to an Indian

Man)




-32 -

Appendix 3: Omitted Minor Children
(Differential treatment of minor children who were born of Indian parents or of an Indian mother, but
could lose entitlement to Indian status, between September 4, 1951, and April 17, 1985, if they were
still unmarried minors at the time of their mother's marriage)

Figure 3b: Child born of Indian parents; father

Figure 3a: Minor child born of Indian parents
subsequently marries a non-Indian woman prior

loses status following mother's marriage to a

non-Indian to April 17, 1985, after the birth of his child; child
retains their Indian status (comparator group)
Indian woman parents Indian man ; :
-s.6(1)(a) with -s. 6(1)(a) Indian man parents Indian woman
-s.6(1)(a)

with
\ / -s.6(1)(a)
Minor Indian child \ /

= ahe) Minor Indian child
-s. 6(1)(a)

Under Bill C-31 in

Mother marries
non-Indian, mother
and minor child
lose status

1985, mother and
minor child obtain
status under
s. 6(1)(c)

Under Bill S-3, children born prior to
April 17, 1985 (or after April 16, 1985 of
parents married before April 17, 1985) of a
minor child reinstated under s. 6(1)(c) will
become eligible for status under s. 6(1)(c.01)

Father marries
non-Indian, retains
status under
s. 6(1)(a)

Minor Indian child
retains status
under s. 6(1)(a)

Source:

Indigenous Services Canada, The Government of Canada's Response to the Descheneaux

Decision, date modified 2018-01-31, Annex C: The Issue of Omitted Minor Children
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Appendix 4: Issue of Children Born Out of Wedlock to an Indian Mother and non-Indian Father

Figure 4a: Children born out of wedlock, prior
to 1985, of an Indian mother and non-Indian
father, but through protest lost Indian status

Figure 4b: Children born out of wedlock, prior to
1985, of an Indian father and non-Indian mother
(comparator group)

Child (male or female) born pre-1985 is
registered under s. 6(1)(a) but through
protest loses status because child’s
father is non-Indian. Under Bill C-31 in
1985, child becomes eligible under

s. 6(1)(c).

Grandchild (male or female) born pre-
1985, not eligible for status. Under Bill
C-31in 1985 becomes eligible under
s. 6(2).
Under Bill S-3 will become eligible for
status under s. 6(1)(c.02)

Indian woman unwed Non-Indian
-s.6(1)(@) pre-1985 man Indian man unwed Non-Indian
\ / -s.6(1)(a) pre-1985 woman

\ /

Female child born between 1951 and
1985 is registered under s. 6(2)
Under Bill S-3 will become eligible for
status under s. 6(1)(c.3)

Female grandchild born pre-1985 is not
eligible for registration
Under Bill S-3 will become eligible for
status under s. 6(1)(c.4)

Indian man unwed Non-Indian
-s.6(1)(a) pre-1985 | \voman

\ /

Male child born between 1951 and
1985 registered under s. 6(1)(a)
(S. Yantha's generation)

Male grandchild born pre-1985
registered under s. 6(1)(a)
(T. Yantha's generation)

Source:

Indigenous Services Canada, The Government of Canada's Response to the Descheneaux

Decision, date modified 2018-01-31, Annex D: The Issue of Children Born Out of Wedlock to an Indian

Woman
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Appendix 5: Issue of Great-Grandchildren Born Pre-1985 of a Parent Affected by the Double-Mother
Rule

Figure 5a: Great-grandchildren, born prior to Figure 5b: Great-grandchildren, born prior to
1985, of a parent affected by the double-mother | 1985, of a woman who lost status due to marriage

rule (paternal line) with a non-Indian before  April 17,1985
(comparator group)
Indian man married Non-Indian Indian woman loses status for 7
-s. 6(1)(a) pre-1985 woman acquires marring non-Indian pre-1985, married Non-Indian
5 status through and is reinstated under pre-1985 man
marriage under s. 6(1)(c) in 1985 under Bill C-31
s. 6(1)(a)
: Child acquires status under
Non-Indian
= G : ) s. 6(2) in 1985 through Bill
Indian male child | married da‘;?:;esrt;r;sz C-31. In 2011 becomes eligible married
-s.6(1)(a@) P 9 thialigh for status under s. 6(1)(c.1) as pro=1985
marriage under partahBat e
s. 6(1)(@) \

Grandchild registered under s. 6(1)(a) but loses Grandchild not eligible for status until 2011

status at 21 years through the double-mother under Bill C-3 and acquires status under s. 6(2)

rule. In 1985, under Bill C-31, grandchild gains Under Bill S-3 will become eligible for status

status under s. 6(1)(c) under s. 6(1)(c.2)
Great-grandvi:::1;ciggggl:zldeef?rBﬁlte(l;t_J;1under = 6C) Great-grandchild not eligible for status
Under Bill S-3 will become eligible under Under Bill S-3 will become eligible for status
s. 6(1)(c.02) or s. 6(1)(f) or s. 6(2) under s. 6(1)(c.4) or s. 6(1)(f) or s. 6(2)

Source: Indigenous Services Canada, The Government of Canada's Response to the Descheneaux
Decision, date modified 2018-01-31, Annex E: The Issue of Great-Grandchildren Affected by the Double
Mother Rule




TABLE OF AUTHORITIES

Tabs

Jack Woodward, Aboriginal Law in Canada, (Toronto: Thomson Reuters, 2024) Ch.1,

SECLION VI = BANAS cevveiietieeee ettt et e e e eara e e e e eabae e e e eentreeeesennns TAB1
Affidavit of Chief Isaac Twinn, dated August 14, 2024.........ccccvvvvvvvvenceeniveennenn TAB 2
Affidavit of Darcy Twin dated September 24, 20717 ..ccccovvervierienienieneereeneeeen TAB 3
Affidavit of Paul Bujold dated August 30, 2017 ....coovveviiiieenieenieenieeee e TAB4
Affidavit of Paul Bujold dated September 12, 2017 ....ccoocevvieviienieniienienieneenenn TAB5
Application for advice and direction, filed January 9, 2018......cccceecvevervuerirennnens TAB 6
Brief of Sawridge First Nation in support of its application for leave to intervene,
dated February 14, 2025, para. 57-65 ....cccuooiiiiiiiiiiieieesieeseeeee et TAB7
Brief of the Trustees on Threshold Question filed April 16, 2025,

PArA. 13, TO e bbb TAB 8
Consent Order of Justice Thomas filed January 22, 2018.......ccccevvevvieerieenieenne TAB9
Cutter (Re), [1916] O.). No. 106, 31 D.L.R. 382, 1916 CarswellOnt 333............. TAB 10
Eastern Trust Co. v. McTague et al., [1963] PEI) NO. 5...uvvviiiviiiieiiecieenieeenn TAB 11
Hamilton (Re), [1901] O NO. 3ttt TAB 12

Hurshman Mindlin v Hurshman, Re, 1956 CarswellBC 235, 6 D.L.R. (2d) 615... TAB 13

Kathleen Jamieson, Indian Women and the Law: Citizens Minus (Ottawa: Minister of
Supply and Services CANAAA, T978) c...uueeveecereeririeirieesieiesisiecesieesisiesssie e ssssiens TAB 14

Shin Imai, Kate Gunn, Cody O'Neil, Indigenous Peoples and the Law in Canada:
Cases and Commentary, (Toronto: Thomson Reuters, 2024) .......ccccovceevvveenneene TAB 15

Pashak Estate (Re), [1923] AJ NO TO3.....uuuiriiiiiiiiiieiiiiieeeeeee e ceeeirrreee e eeenaanes TAB 16



Re Thorne, [1922] O.J. NO. 45T oot eeeeaaanns TAB 17

Donovan Waters, Mark Gillen & Lionel Smith, Law of Trusts in Canada,
5th ed (Toronto: Carswell, 2021) (“Waters on Trusts”) at 28-29, 47, 48, 335, 347, 356,
T20-T22 oottt bbb s TAB 18

Hyperlinks

1985 Sawridge Trust v Alberta (Public Trustee), 2017 ABQB 377

Afton Band of Indians et al. v. Attorney-General of Nova Scotia, 1978 CanLIl 2138 (NS
SC)

Alberta Human Rights Act, RSA 2000, c A-25.5

An Act to amend the Indian Act in response to the Superior Court of Quebec decision in
Descheneaux c. Canada (Procureur général), SC 2017, ¢ 25

Angus v The Corporation of the Municipality of Port Hope, 2016 ONSC 4343

Assu v Chickite, 1998 BCSC 3974

Barry v. Garden River Band of Ojibways, 1997 CanLIl 493 (ON CA)

Bellinger v. Fayers, 2003 BCSC 563

Blueberry Interim Trust (Re), 2011 BCSC 769

Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern
Development) (C.A.), 2001 FCA 67

Buffalocalf v. Nekaneet First Nation, 2024 FCA 127
Canada (Attorney General) v. Munsee-Delaware Nation, 2015 FC 366

Canada Trust Co. v. Ontario (Human Rights Commission), 1990 CanLIl 6849 (ONCA)

Descheneaux c. Canada (Procureur Général), 2015 QCCS 3555

Alexander | Black, “Devolution of Oil and Gas Jurisdiction to First Nations in Canada,”
2008 45-3 Alberta Law Review 537

Ermineskin Indian Band and Nation v. Canada, 2009 SCC 9



Ermineskin Cree Nation v. Minde, 2010 ABQB 93

Gender Equity in Indian Registration Act, SC 2010, ¢ 18

Hele c. Attorney General of Canada, 2020 QCCS 2406

Horseman v. Horse Lake First Nation, 2005 ABCA 15

In Re Estate of Charles Millar, Deceased, [1938] SCR 1

Indian Act, RSC 1970, c I-6

Indian Act, RSC 1985, c I-5

Individual's Rights Protection Act, RSA 1980, c I-2

Jaime Oraga, “The Universal Declaration of Human Rights”, in Felipe Gomez Isa and
Koen de Feyter (eds.), International Human Rights Law in a Global Context (Bilbao:
University of Deusto, 2009

Keewatin Tribal Council Inc. v Thompson (City), 1989 CanlLll 7267 (MBKB)

Kent v. McKay, 1982 CanLll 788 (BC SC)

Killam Estate v. Dalhousie University et al., 1999 CanLll 36398 (NS SC)

Landry c. Procureur général du Canada (Registraire du registre des Indiens), 2017

QCCS 433

Larkman v. Canada (Attorney General), 2013 FC 787, aff'd. 2014 FCA 299

Lawyers Professional Indemnity Company v Canada, 2020 FCA 90

L'Hirondelle v. Canada, 2003 FCT 665

Louie v. Louie, 2015 BCCA 247

Martin v. Chapman, [1983] 1 SCR 365

McCorkill v. Streed, Executor of the Estate of Harry Robert McCorkill (aka McCorkell),
Deceased, 2014 NBQB 148, aff'd 2015 NBCA 50




Mclvor v. The Registrar, Indian and Northern Affairs Canada, 2007 BCSC 827, aff'd.
2009 BCCA 153

Mclvor et al. v. The Registrar, Indian and Northern Affairs Canada et al., 2007 BCSC 26

Medeiros v. Echum, 2001 FCT 1318

Montana Band v. Canada (T.D.) (1997), [1998] 2 FC 3

Nevsun Resources Ltd. v. Araya, 2020 SCC 5

Order Fixing August 15, 2019 as the Day on which Certain Provisions of that Act Come
into Force, SI/2019-85, Canada Gazette, Part Il, Vol. 153, No. 17

Otineka Development Corp. v. Canada, 1994 CanLIl 19119 (TCC)

Pastion v. Dene Tha’ First Nation, 2018 FC 648

Pelletier v. Delorme, 2019 FC 1487

R. v. Big River First Nation, 2019 SKCA 117

Report of the International Law Commission on the Work of Its Seventy-First Session,
UN GAOR, 74" Sess., Supp. No. 10, UN Doc. A/74/10 (2019)

Revised Statutes of Canada, 1985 Act, RSC 1985, ¢ 40 (3" Supp), s 2

An Act to Amend the Indian Act, S.C. 1985, c. 27; R.S.C. 1985, c. 32 (1st Supp.).

Sandra Lovelace v. Canada, Communication No. 24/1977, U.N. Doc. CCPR/C/OP/1,
para. 15 (1984)

Sawridge Band v. Canada (T.D.), 2003 FCT 347, aff'd. 2004 FCA 16

Sawridge Indian Band v. Potskin, 1985 CanLIl 1210 (ABKB)

Sawridge Indian Band v. Ward, 1985 CanlLll 1165 (ABKB)

Schmidt Estate (Re), 1949 CanLll 490 (MB KB)

Shanks v. Salt River First Nation #195, 2023 FC 690

Shot Both Sides v. Canada, 2024 SCC 12



Spence v BMO Trust Company, 2016 ONCA 196

Tercon Contractors Ltd. v. British Columbia (Transportation and Highways), 2010 SCC
4

Toussaint v. Canada (Attorney General), 2022 ONSC 4747, aff'd. 2023 ONCA 117

Trustee Act, SA 2022, c T-8.1

Twinn v Alberta (Office of the Public Trustee), 2022 ABCA 368

United Nations Human Rights Committee, CCPR General Comment 18, Non-
discrimination (Views adopted by the Committee at its 37th session, 10 November
1989)

Universal Declaration of Human Rights, G.A. Res. 217 A (lll), U.N. Doc. A/810, (1948)

Webb v. Genaille, 2023 BCCA 443

















































Sep 05, 2024

















































































































































































































































































































































































































































































































































































































































































































































































































































































PDF DOC 31446908v1





















COURT FILE NO.

COURT

JUDICIAL CENTRE

APPLICANT

RESPONDENTS

DOCUMENT

ADDRESS FOR
SERVICE AND
CONTACT
INFORMATION OF
PARTY FILING THIS
DOCUMENT

Clerk’s Stamp

1103 14112
FILED
DIGITALLY
1103 14112
COURT OF KING’S BENCH OF ALBERTA Feb 19, 2025
117 AM
EDMONTON

IN THE MATTER OF THE TRUSTEE ACT, R.S.A. 2000,
C. T-8, AS AMENDED, and

IN THE MATTER OF THE SAWRIDGE BAND INTER
VIVOS SETTLEMENT CREATED BY CHIEF WALTER
PATRICK TWINN, OF THE SAWRIDGE INDIAN
BAND, NO. 19, now known as SAWRIDGE FIRST
NATION, ON APRIL 15, 1985 (the “1985 Sawridge Trust”)

ROLAND TWINN, EVERETT JUSTIN TWIN, MARGARET WARD, TRACEY
SCARLETT and DAVID MAJESKI, as Trustees for the 1985 Trust (“Sawridge Trustees”)
THE OFFICE OF THE PUBLIC GUARDIAN AND TRUSTEE and CATHERINE TWINN

WRITTEN BRIEF OF SAWRIDGE FIRST NATION

McLENNAN ROSS LLP Lawyer: Crista Osualdini and David Lawyer: David Schulze and Nicholas

600 West Chambers 12220 Risling, K.C. Dodd
Stony Plain Road Telephone: 780-482-9200 Telephone: 514-842-0748
Edmonton, AB T5N 34  Fax: 780-481-9100 Fax: 514-842-9983
Email: crista.osualdini@mross.com Email:  dschulze@dionneschulze.ca
david.risling@mross,com ndodd@dionneschulze.ca
File No.: 20243395 File No.: 20243395
SOLICITORS FOR: SOLICITORS FOR:
SAWRIDGE FIRST NATION SAWRIDGE FIRST NATION

000001



56.

57.

-13 -

impact, the assets moved into trust would be re-placed,?® as was within his discretion,

pursuant to the terms of the 1985 Trust.

Given that the Trustees have put the validity of the 1985 Trust at issue, it would be
inappropriate for the settlor to not have an opportunity to address same. It is submitted
that had this question been brought as an Originating Application, as the settlor, the SFN

would have been a named party.

4. Will the intervenor's submission be useful and different or bring particular
expertise to the subject matter of the appeal? i.e. will the intervenor bring a “fresh
perspective” on the subject matter?

To date, the Trustees have not informed the Court or led evidence on the full scope of the
discrimination affecting the 1985 Trust, nor identified how many members of the SFN
this discrimination affects. SFN intends to address this through its submissions. More

particularly:

a) By defining the beneficiaries of the 1985 Trust through the application of the
now-repealed 1970 Indian Act (“1970 Act”),? rules on Indian status and band
membership, the 1985 Trust continues one of the most notoriously discriminatory
legal regimes in Canadian history, a regime that has been described as “an

incomparable blend of sexism and racism.”30

b) The discrimination inherent in the 1985 Trust’s definition of beneficiaries is
extensive and multifaceted. This is demonstrated through two specific examples:
first, the denigration of women and descent through the matrilineal line inherent
in the 1970 Act, and, second, the 1985 Trust’s continued reliance on the racist and

colonial policy of “enfranchisement” to determine beneficiary status.

28 Darcy Twin 2019 Affidavit at para 7.
29 Indian Act, RSC 1970, ¢ 1-6 (“1970 Act”).

30 Kathleen Jamieson, Indian Women and the Law: Citizens Minus (Ottawa: Minister of Supply and Services
Canada, 1978) p. 57. [TAB 12]
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The 1970 Act’s Denigration of Women and Matrilineal Descent

To date, the only discrimination that has been highlighted to the Court by the Trustees is
the issue of “C-31 women” (that is, female band members who married non-Indians or
non-members prior to the amendments to the law in 1985 and, in doing so, lost either
their Indian status or only their band membership) as well as their descendants.
Unfortunately, this is not the only discrimination: the Indian status and band membership
regime imposed by the 1970 Indian Act discriminated against women and some children
in multiple ways and sends a clear message that women and some children are less

deserving of recognition and respect than men.

The status and membership provisions in the 1970 Act were first established during the
wholesale revision of the Indian Act in 1951. In the 1951 overhaul, Parliament “adopted a
particularly Victorian approach to dealing with women, the net effect of which was to
return Canadian Indian law to what it was in 1876.”31 While some minor amendments to
these provisions were subsequently made, the Act in 1970 was largely identical to what

had been adopted in 1951.

In practice, when the status and membership provisions are applied to the determination

of the beneficiaries of the 1985 Trust, what they mean is that:

a) the male child of male beneficiary is always a beneficiary, whether the boy is

legitimate or illegitimate;32

b) the female child of a male beneficiary is beneficiary only if she is legitimate; if

she is illegitimate, she is not beneficiary;33

31 Hele c. Attorney General of Canada, 2020 QCCS 2406, para. 149.
321970 Act, paras 11(1)(c) and 11(1)(d); Martin v. Chapman, [1983] 1 SCR 365.

33 1970 Act, para 11(1)(d); Descheneaux c. Canada (Procureur Général), 2015 QCCS 3555, para. 156 and
following.
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the illegitimate child (male or female) of a female beneficiary is a beneficiary,
unless a protest is filed against the child’s status within one year of their
registration and it is found that the child’s father was not an Indian (and therefore

a beneficiary);34

a female beneficiary will lose that status (be “enfranchised”) if she marries a non-
beneficiary,? and if she marries an Indian from a different band she will lose
membership in her own band and become a member of her husband’s band (this is

the “married out” rule);3¢

a female non-beneficiary becomes a beneficiary if she marries a male beneficiary,
regardless of her ethnicity or citizenship status (this is the “married in” rule);37

and,

a beneficiary whose grandmother and mother were not beneficiaries at birth loses
their status at the age of 21, but only if his or her parents were married to one
another38 (this is known as the “double mother rule”). — a son born out of wedlock

to the same parents would not cease to be a beneficiary.

61. The anti-female bias of these provisions is obvious on its face, but can be further driven

home through an example. Say a male beneficiary has two children with his common-law

spouse, who is a non-beneficiary: a daughter, born in the year 2000, and a son, born in

the year 2002. The daughter is not a beneficiary because she is “illegitimate”; the son, on

the other hand, is a beneficiary despite the fact that he is also illegitimate. The daughter is

barred from beneficiary status for the simple fact that she is female, while her brother,

341970 Act, para 11(1)(e) and sub-sec 12(2); Mclvor et al. v. The Registrar, Indian and Northern Affairs Canada et
al., 2007 BCSC 26, para 22 and following.

351970 Act, sub-sec 109(2) and sub-para 12(1)(a)(iii).
361970 Act, s 10 and 14.

371970 Act, para 11(1)(f).

38 1970 Act, sub-para 12(1)(a)(iv).
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born of the same parents in the same matrimonial situation, is a beneficiary for the simple

fact that he is male.

62. But it gets worse: let us say that, after finishing high school, the son goes travelling and,
during his travels, falls in love with and marries a woman from another country. His new
wife, who has no ethnic links with the Sawridge band, is not a citizen of Canada, and may
not have ever set foot in this country, is now a beneficiary of the 1985 Trust.3* The son’s
sister, meanwhile, remains excluded from the wealth of her ancestors — unless of course
she finds a male beneficiary to marry, who through his own status would allow her to

“reintegrate” into her home community.

63.  Courts have commented on the unabashedly sexist nature of the 1970 Indian Act on many
occasions. The Supreme Court noted that “the one thing which clearly emerges from ss.
11 and 12 of the Act is that Indian status depends on proof of descent through the Indian
male line.”#0 The Superior Court of Quebec has found that discrimination against
illegitimate daughters “flows from the historically lower value placed by Parliament on a
woman’s Indian identity,”*! and has described the treatment of women and their

descendants as “deplorable and shocking.””42

64.  Amazingly, the 1985 Trust finds a way to compound the extensive sex discrimination
already present in the Act by allowing the Trustees to exclude the illegitimate children of
female beneficiaries even where a protest was not filed within one year of the registration
of the child.** The 1985 Trust thereby takes sex discrimination a step further than the
1970 Indian Act.

391970 Act, para 11(1)(f).

40 Martin v. Chapman

4 Descheneaux, para 92.

42 Landry c. Procureur général du Canada (Registraire du registre des Indiens), 2017 QCCS 433, para 36.

43 Declaration of Trust, s. 6.
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65.  In 1985, in an attempt to remedy these myriad injustices and spurned by the coming into
force of s. 15 of the Canadian Charter, in 1985,4 Parliament amended the Act’s status
and band membership provisions. The goal was to put into place a facially neutral
registration regime that appeared to no longer take into account the factors of marriage
and legitimacy, and which did away with the “married out” and “married in” rules. As we
now know, however, this work was incomplete, in large part because the new status
regime was built on the structure of the old, as was explored in two decisions (Mclvor v.
Canada (Registrar of Indian and Northern Affairs), 2009 BCCA 153 and Descheneaux c.
Canada (Procureur Général), 2015 QCCS 3555) that found the post-1985 regime
discriminatory as a result of its continued reliance on the 1970 rules. These judgments led
in turn to two acts of Parliament that amended the post-1985 status rules in an attempt to
finally remedy the discriminatory legacy of the 1970 Act and its predecessors,*> though

whether all the discrimination has now been remedied remains an open question.
B. Continuing the Discriminatory Policy of Enfranchisement

66. From 1857 until the amendments of the Indian Act in 1985, the Act and its predecessors
contained a process known as “enfranchisement”. As noted by the Federal Court of

Appeal:

[10] “Enfranchisement” is a euphemism for one of the most
oppressive policies adopted by the Canadian government in its
history of dealings with Aboriginal peoples: Report of the
Royal Commission on Aboriginal Peoples: Looking Forward,
Looking Backward, vol. 1 (Ottawa: Canada Communication
Group Publishing, 1996) at page 271.

[11] Beginning in 1857 and evolving into different forms
until 1985, “enfranchisement” was aimed at assimilating
Aboriginal peoples and eradicating their culture or, in the

44 Act to Amend the Indian Act, SC 1985, ¢ 27. [TAB 10]

45 The Gender Equity in Indian Registration Act, SC 2010, ¢ 18, was adopted following the judgment in McIvor,
and the An Act to amend the Indian Act in response to the Superior Court of Quebec decision in Descheneaux c.
Canada (Procureur général), SC 2017, ¢ 25, was, as the title suggests, adopted following the Superior Court
judgment in Deschesneaux.
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4. Nothing in this order may be construed to be a determination that the 1985 Trust is void or
otherwise invalid. This Consent Order cannot be used in an application for dissolution as a ground
upon which the 1985 Trust could be dissolved.©

13. This Order focused on the members of the SFN, but the same discrimination would affect women

and illegitimate children who are not members of the First Nation.

14. The 1985 Trust Deed confers broad discretionary powers upon the Trustees of the 1985 Trust to

15.

16.

17.

distribute assets to its Beneficiaries:

The Trustees shall have complete and unfettered discretion to pay or apply all or so much of the
net income of the Trust Fund, if any, or to accumulate the same or any portion thereof, and all or so
much of the capital of the Trust Fund as they in their unfettered discretion from time to time deem
appropriate for anyone or more of the Beneficiaries; and the Trustees may make such payments at
such time, and from time to time, and in such manner and in such proportions as the Trustees in
their uncontrolled discretion deem appropriate.

The Trustees are authorized and empowered to do all acts necessary or, in the opinion of the
Trustees, desirable for the purpose of administering this Settlement for the benefit of the
Beneficiaries including any act that any of the Trustees might lawfully do when dealing with his own
property, other than any such act committed in bad faith or in gross negligence, and including,
without in any manner to any extent detracting from the generality of the fore-going, the power ...
(b) to sell or otherwise dispose of any property held by them in the Trust Fund and to acquire other
property in substitution therefor;...12

iii. The 1986 Trust

On August 15, 1986 an additional Trust was established: the 1986 Sawridge Trust (the “1986
Trust”). The Beneficiaries under the 1986 Trust included all members of the SFN following the
amendments to the Old Indian Act. It is functionally similar to the 1982 Trust. The SFN transferred
cash and other assets into the 1986 Trust to further the purposes of the 1986 Trust. The 1986
Trust was established so that the assets coming into existence subsequent to April 15, 1985
could be held in trust for those individuals who qualified as members in accordance with the
definition of membership that existed following amendments pursuant to Bill C-31.13

The members of the Sawridge community face multiple challenges and the 1986 Trust provides
benefits to help address many of these hardships. It currently provides, inter alia, a social safety
net for Beneficiaries and their children who are ill, education funding, and funding for the elderly.
At this time, it is the intention of the Trustees to provide similar benefits to the Beneficiaries of the
1985 Trust as those of the 1986 Trust. The Trustees will need to consult with the Beneficiaries of
the 1985 Trust to confirm this approach once the issues in this litigation have been addressed.4

While the focus of this application is the 1985 Trust, which provides for members and non-
members who qualify under the Old Indian Act, it is still important to note that the 1986 Trust
provides benefits for members of the SFN who are discriminated against in the 1985 Trust.

10 Consent Order (Issue of Discrimination) granted by Thomas, J, January 19, 2018 [Appendix - TAB E]
111985 Trust Deed, supra note 4 at para 6. [Appendix - TAB D]

12 |bid, para 7. [Appendix - TAB D]

13 Declaration of Trust dated August 15, 1986. (“1986 Trust Deed”) [Appendix - TAB F]

14 Distribution Proposal, Order of Thomas, J, filed December 17, 2015 at para 7. [Appendix - TAB G]
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Cutter (Re)

Ontario Judgments

Ontario Supreme Court - High Court Division
Toronto Weekly Court
Boyd C.
April 27,1916

[1916] O.J. No. 106 37 0.L.R. 42 31 D.L.R. 382
Case Summary

Will — Construction — Real and Personal Estate Given to Executors upon Trust — Residuary Gilt in Favour
of Sister — Gift over of "Unused or Unexpended Balance — Absolute Interest Cut down to Life Interest —
Condition in Restraint of Marriage — Invalidity — Mixed Fund — "Revert" — Encroachment upon Capital for
Maintenance of Sister — Enjoyment of Money and other Things in Specie — Insurance Moneys.

The testator by his will gave all his estate, which consisted of both realty and personalty and was valued at about
$19,000, to his executors in trust (first) to pay debts and two pecuniary legacies and to hand over certain specific
chattels to named persons. Then followed this clause "To my sister,” naming her, "I leave all the residue of my
estate. On the decease of my sister ... the unused or unexpended balance shall revert to the Odd Fellows Home ...
In the event of the marriage of my sister all the residue hereinbefore bequeathed to her shall go to the Odd Fellows
Home ..." In an earlier clause, the testator desired that big sister should repay to an Odd Fellows Lodge of which he
was a member "all sick benefits said Lodge has paid to me, in case my sister feels able so to do:"

Held, that the weight of authority and the manifest intention of the testator to benefit the Odd Fellows, as, well as his
sister led to the conclusion that the apparently absolute gift to the sister should be cut down to a life estate.

Review of the authorities.

Constable v. Bull (1849), 3 DeG. & S. 411 and Philson v. Stevenson (1903), 37 Ir. L.T.R. 104, 225, specially
referred to.

Held, also, that the condition as to marriage, being in general restraint of marriage, was void; and the rule applies to
mixed funds and to real and personal estate given together.

Lloyd v. Lloyd (1852), 2 Sim. N.S. 255, 263, Bellairs v. Bellairs (1874), L.R. 18 Eqg. 510, 516, and Duddy v.
Gresham (1878), 2 L.R. Ir. 442, 465, followed.

The different operation of rules of construction and rules of law pointed out. "Revert" is a flexible term, and in this
will might be read as meaning "turn back."

Held, also, upon consideration of the words "the unused or unexpended balance," that the capital might and should
be encroached upon for the purpose of the sister's proper maintenance--she not being resident in Ontario, where

were the testator's domicile and estate--but for no other purpose.

Re Johnson (1912), 27 O.L.R. 472, and In re Thomson's Estate (1880), 14 Ch.D. 263, followed.
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The sister was entitled in specie to the money and other articles quoe ipso usu consumuntur forming part of the
estate.

In re Tuck (1905), 10 O.L.R. 309, followed.

The proceeds of a life insurance policy should be treated as money.

1 MOTION by the executors and trustees appointed by the will of George W. Cutter, deceased, for an order
declaring the true construction of the will in regard to certain questions arising upon the gifts, devises, and bequests
therein.

2 The testator died on the 3rd October, 1915, at the city of Mishawaka, in the State of Indiana, having a fixed place
of abode in Ontario.

3 The will was as follows:
"This is the last will and testament of me, Col. George W. Cutter, presently residing at Mishawaka, county
of St. Joseph, State of Indiana. I, hereby revoking all former wills at any time made by me, and being
desirous of settling my affairs, in the event of my decease, and having full confidence in the persons after-
named as trustees and executors, do hereby give, grant, assign, dispose, convey and make over to and in
favour of John Donogh John T. Hornibrook, Joseph Oliver, and William Brooks, all of the city of Toronto,
Ontario, and the survivor of them, as trustees and in trust for the purposes after-mentioned, the whole
estate and effects, heritable and movable, real and personal, presently belonging to me and that shall
belong to me at the time of my decease, together with the whole writs and vouchers thereof; and | nominate
and appoint the said John Donogh, John T. Hornibrook, Joseph Oliver, and William Brooks, all of the city of
Toronto, Ontario, and the survivor of them, to be my sole executors and trustees of this my will, but
declaring that these presents are granted in trust always for the purpose after-mentioned, viz.: (First) |
direct my executors and trustees to first pay my just debts, funeral and testamentary expenses. (Second) |
give devise and bequeath unto my dear friend Charles F. Foster (of the Bank of Montreal), Toronto,
Ontario, one thousand dollars and to his wife Mrs. Foster my wife's watch, chain, locket and wedding-ring in
the event of my sister dying previously. To Max Thompson (barber) for his kindness to myself & wife three
hundred dollars. All my Odd Fellows jewels to Covenant Lodge No. 52 of Toronto, Ontario. | desire that my
name Col. George W. Cutter be inscribed on my tombstone. | desire John Edward Cook (barrister) to have
my Masonic jewels, Knight Templar cloak and charm and two cushions after my sister's death. | desire
William Brooks to have my big diamond ring and his wife my wife's diamond ring after my sister's death. |
desire that my gold watch and chain be given to the oldest son of William Brooks in case he joins Covenant
Lodge No. 52 I.0.0.F. | desire that my sister Rose repay to Covenant Lodge No. 52 1.0.0.F. of Toronto,
Ontario, all sick benefits said Lodge has paid to me, in case my sister feels able so to do.

"To my sister Rose A. Cutter | leave all the residue of my estate. On the decease of my sister Rose A.
Cutter the unused or unexpended balance shall revert to the Odd Fellows Home of Toronto, Ontario. In the
event of the marriage of my sister Rose, all the residue hereinbefore bequeathed to her shall go to the Odd
Fellows Home of Toronto, Ontario.

"And | reserve my life rent, and full power to alter, innovate, or revoke these presents in whole or in part.
And | dispense with the delivery hereof. And | consent to the registration hereof for preservation.”

4 The following questions were submitted by the applicants:
(1) The testator in his will states: "To my sister Rose A. Cutter | leave all the residue of my estate. On the
decease of my sister Rose A. Cutter the unused or unexpended balance shall revert to the Odd Fellows
Home of Toronto." Having regard to what follows the above quotation, should or should not the word
"revert" be taken as used by the testator not in its literal sense, but introduced by mistake or ignorance as
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to the meaning of the same, and, in place of the word "revert," words such as "shall go to" or "I devise and
bequeath to" the Odd Fellows Home of Toronto, Ontario, be substituted therefor?

(2) Having regard to the last mentioned quotation from the will, which states that "the unused or
unexpended balance shall revert to the Odd Fellows Home of Toronto," if it be held that the word "revert”
should be rejected and other words substituted shewing a devise and bequest to the Odd Fellows Home,
has the said Rose A. Cutter any power to mortgage, sell, or convey the real estate left by the testator, free
from the control of the executors and trustees, or of the residuary devisee and legatee, the Odd Fellows
Home of Toronto?

(3) Following the last mentioned devise and bequest, the will reads: "In the event of the marriage of my
sister Rose, all the residue hereinbefore bequeathed to her shall go to the Odd Fellows Home of Toronto,
Ontario." As this is a mixed fund--(1) Are the executors and trustees bound to transfer to the said Rose A.
Cutter, absolutely, all the residue and remainder of the personal property of the testator, forthwith after the
payment of all just debts, funeral and testamentary expenses of the deceased, and expenses of the
administration of the estate of the testator that may come to their hands? Or (2) must they hold the real and
personal property in their possession until the death or marriage of the said Rose A. Cutter, whichever may
first happen, for the purpose of distribution of the "unused or unexpended balance" of the estate, and does
the word "balance" apply to the real property as well as the personal property left by the deceased?

(4) If the said Rose A. Cutter is entitled to the residue of the personal property, to what extent?

5 April 20. The motion was heard by BOYD, C., in the Weekly Court at Toronto.
April 27. Boyd C.

6 The testator, Colonel Cutter, had a fixed place of abode in Ontario, at Toronto, where, | suppose, he made the
estate which he left in his will, which is all in this Province. He died while on a visit to his sister at Mishawaka, in the
State of Indiana, U.S., where she, his chief beneficiary, is resident. The will is dated the 15th April, 1915, and his
death was on the 3rd October, 1915, while he was yet in Indiana. He left no wife or children.

7 One reading the will as a whole cannot fail to see that he set great store by his connection with the Odd Fellows
association, in which he was insured for $1,000. The whole estate is given to trustees for the different legatees. He
gives his Odd Fellows jewels to a Toronto Lodge, and his Masonic jewels, cloak, and charm, to one hamed; and he
desires his sister Rose to repay the Toronto Lodge all sick benefits the Lodge has paid to him, in case she feels
able to do so. He is solicitous also for the well-being of his sister, and the clause which occasions the difficulty in
this will relates to her in the following terms: "To my sister Rose A. Cutter | leave all the residue of my estate. On
the decease of my sister Rose A. Cutter the unused or unexpended balance shall revert to the Odd Fellows Home
of Toronto, Ontario. In the event of the marriage of my sister Rose all the residue hereinbefore bequeathed to her
shall go to the Odd Fellows Home of Toronto, Ontario."

8 His estate was made up of debentures aggregating about $4,500; cash in banks and in savings accounts in all
about $10,000; furniture, pictures, and jewellery, estimated at about $700; the life policy already mentioned of
$1,000; and a parcel of land in Toronto, valued at $4,000: total, about $19,000. No estimate is given of debts, etc.,
to be first paid; but the pecuniary legacies will reduce the money by $1,300.

9 Apart from the interpretation of other wills and decisions thereon, the testator's intention appears to be to benefit
both his sister and the Odd Fellows Home. He is minded to benefit her so long as she keeps her name and
unwedded state; but the husband she chooses (if she does marry) must be one who can keep her, and not one who
will depend on her means, derived from the testator.

10 The last sentence of this clause under consideration throws some light on the first part of it. He says, if the sister
marries, "alt the residue hereinbefore bequeathed to her shall go to the Odd Fellows Home." This contemplates a
substantial residue, diminished, it may be, by her using and spending, but not exhausted. This last part, using the
words "shall go to," throws that same meaning to the word earlier used, "revert" to the Odd Fellows Home. The first
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part is the difficult one, and | confess that | have not found the solution an easy one, and it may well be that other
judicial minds might come to a different conclusion.

11 My first impression on the argument was, that these first words gave her an absolute estate; but Mr. Lewis's
vigorous argument induced consideration. | think that in an earlier state of the law it would have been hold that the
gift was of the whole residue and that the direction as to the unused and unexpended balance was an expression of
intention which would fail of effect on account of its uncertainties: see per Sir W. Grant in Bull v. Kingston (1816), 1
Mer. 314. The earlier view would be, that in seeking to deal with "the balance"--i.e., so much of his estate as
remained after its diminution by means of his sister's user and expenditure during her life--that sister, to whom he
had given an absolute interest, would retain it. He first gives an absolute interest in his residuary estate, and then
cuts it down or seeks to do so by a gift over of what is not spent by his sister during her life. On this reading of the
will, the gift over would be void and inoperative, on the double ground of uncertainty and repugnancy.

12 But there is a later trend of decision, making for supporting such testamentary dispositions, though there are still
many fluctuating opinions and divergent decisions in cases hardly distinguishable in language from each other. And
all the Judges justify themselves on the ground that they are seeking to carry out the expressed or fairly inferential
intentions of the testator. No doubt, the intention of the testator is the key to unlock difficulties, unless he has so
expressed himself that to give effect to his words would violate a rule of law. Rules of construction may be modified
S0 as to give effect to the real meaning and purpose of the testator.

13 The antinomy of judicial decision is well and briefly summarised in the last (1910) edition of Jarman, vol. 2, p.
1208: "In several cases a gift to A., with a direction that at A.'s death 'the residue' or 'whatever remains' of the
property shall go to B., has been held to give A. a life interest only, while in other cases somewhat similar words
have been held to give A. an absolute interest, or a life interest with a power of appointment or disposition." He cites
cases of which among the first and perhaps the leading case is by Knight Bruce, V.-C., in 1849, Constable v. Bull, 3
DeG. & S. 411. In that case the testator directed his debts, etc., to be paid, and gave all his estate to his wife and at
the decease of his wife whatever remained of his estate was to be equally divided between persons named. The
Vice-Chancellor said: "The gift to the wife is universal in the first instance, and then follow the ulterior gifts, with the
words, 'whatever remains of." The only question seems to be, whether these three words have the effect of
preventing the gift to the widow from being construed as a gift of a life interest; for, without these words, the
subsequent bequests would have the effect of so reducing the interest given to the widow. There are several
meanings capable of being rationally attributed to these words, which would be inconsistent with the construction
giving to the widow the power of disposing of the property; and, as at present advised, | think that the other legatees
have a substantial interest, and that such of them as survived the widow are entitled.” On the last day of the Term,
His Honour said that he remained of the opinion he had given; and a decree was made for administration.

14 The decision was followed in 1879 by Hall, V.-C., in Bibbens v. Potter, 10 Ch. D. 733, 735, and by Kay, J., in Re
Sheldon and Kemble (1885), 53 L.T.R. 527, in which the language is similar to that of the will in hand. See In the
Estate of Lupton, [1905] P. 321

15 A strong decision in the Irish Court of Philson v. Stevenson, decided in 1903, is notable because the Judge
below declined to follow Constable v. Bull, and was reversed by the Court of Appeal--FitzGibbon, Walker, and
Holmes, L.JJ. The testator gave all he possessed to his wife, and at her death 50 pounds to be paid his sister, and
"if any balance" to go to his brother. Porter, M.R., held that the widow had an absolute estate, and held the
subsequent provision inconsistent with such estate: Philson v. Stevenson, 37 In L.T.R. 104--the appeal at p. 225.
The Judge in Chief followed Constable v. Bull, and said: "The fair construction of this will is that the testator
intended his wife to take and enjoy his property. That when she died 50 pounds" (of the testator's money) "should
go to his sister, and the rest" (i.e., "the balance" of his assets after paying the 50 pounds) "to his brother." Walker,
L.J., said that the respondent's construction would create a repugnancy, and this construction will not be given
unless the Court is coerced to do so, and there was a plain construction of that will which did not create a
repugnancy; and Holmes, L.J., concurred.
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16 A like variation in a similar case is found in our Courts, but not so markedly expressed as in the Irish case cited.
| refer to Roman Catholic Episcopal Corporation of Toronto v. O'Connor (1907), 14 O.L.R. 666: the words were: "I
give ... all my estate to my sister ... and after the death of my said sister, | desire the remainder of my estate, if any,
to be equally divided," etc. Mabee, J., held that the sister took the whole absolutely; in the Divisional Court, without
deciding definitely, the Court found difficulty in following the learned Judge, and were not satisfied that the words
could be successfully distinguished from those in the wills in such cases as, among others, Constable v. Bull, 3 De
G. & S. 411.

17 The like diversity of opinion has extended to the Courts of Australasia: compare In re Carless (1911), 11 St.
R.N.S.W. 388, in which Simpson, C.J. in Eq., adheres to and follows Constable v. Bull; and a later decision, in
1913, of A'Beckett, J., in Wright v. Wright, [1913] Vict. L.R. 358, in which he speaks of Constable v. Bull as an
unsatisfactory decision, and, managing to distinguish it, gives it the go-by.

18 | think the weight of authority and the manifest intention of the testator to benefit the Odd Fellows, as well as his
sister, lead to the conclusion that the apparently absolute gift should be cut down to a life estate.

19 There is, of course, the other contingency, of her marriage, to be taken into account, whereby the testator
intends that her life estate may be curtailed and go over, upon her marriage, to the Odd Fellows. The validity of this
condition was not discussed before me, but the point was taken and cases handed in to shew that it is void. So it
appears to me, as at present advised.

20 In Lloyd v. Lloyd (1852), 2 Sim. N.S. 255, 263, Kindersley, V.-C., said: "And with regard either to his wife or to
any other woman, a testator may make a gift so long as she shall remain single; but if he first gives a life estate to a
single woman, a stranger to him, and then annexes a condition that in case she marries at all, it shall go over, that,
being in general restraint of marriage, is not a good condition." This rule applies to mixed funds: Bellairs v. Bellairs
(1874), L.R. 18 Eqg. 510, 516; and to real and personal estate given together: Duddy v. Gresham (1878), 2 L.R. In
442, per Christian, L.J., at p. 465. The view of Christian, L.J., was accepted and followed by Byrne, J., in In re
Pettifer, [1900] W.N. 182.

21 This case exemplifies the different operation of rules of construction and rules of law. By the former, the Court is
able to give effect to the intention of the testator and avoid repugnancy by making all the parts as far as possible
effective; by the latter the rule of law displaces the clear intention of the testator where directions are given which
would involve a condition in general restraint of marriage (with a gift over), which has been long regarded as a
violation of public policy, and as such is avoided and frustrated by the law. This term of forfeiture must be, therefore,
taken out of the will, and it leaves the sister, as | conceive, with an estate for life. See Re Coward (1887), 57 L.T.R.
285, 287, 291; Allen v. Jackson (1875), 1 Ch. D. 399.

22 There is no difficulty in the import of the direction that on the death of the sister the "balance shall revert to the
Odd Fellows." "Revert" is a flexible term, and in wills frequently takes colour and import from the context. In Jardine
v. Wilson (1872), 32 U.C.R. 498, 502, it was taken to mean "follow." As used in the will under discussion in
O'Mahoney v. Burdett (1874), L.R. 7 H.L. 388, 393, and in the phrase that if the niece should die unmarried the
1,000 pounds should "revert to the nephew," it was taken to indicate that the legacy was to come back or come
away from the niece after she had the enjoyment of it. The same word was so read (quoting O'Mahoney v. Burdett)
by Strong, C.J., in Cowan v. Allen (1896), 26 S.C.R. 292, and he said (p. 312) that it certainly implied a gift over.
One of its dictionary meanings is "turn back," and that fits in very well here--"the balance shall turn back to the Odd
Fellows."

23 Holding then that the testator gave a life estate in all his property to his sister, he would appreciate the mixed
nature of his property, and that she was likely to live out of the jurisdiction of Ontario. He meant her to be well
provided for out of the estate up to the date of her marriage (if she married) and, if she did not marry, till the time of
her death.
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24 The trustees desire direction as to how they shall deal with the estate in view of the life-tenant being non-
resident. There is no small difficulty in seeking to get some definite rule from the cases on the extent of the claims
of the life- tenant who has special claims of near relationship on the testator. This sister, said to be about 54 years
of age, is, as | understand, his only relation--the only one, at all events, whom he has recognised in the disposal of
his estate. The authorities were pretty well explored in Re Johnson (1912), 27 O.L.R. 472, and stress was there laid
on the opinion expressed by James, L.J., in In re Thomson's Estate (1880), 14 Ch. D. 263. He thought that the
widow took an estate for life with full power of enjoying the property in specie so that if there was ready money it
need not be invested, but she might spend it, and she might use the furniture and enjoy the leaseholds in specie.

25 lincline to think that the language of this will would justify a little more liberality, which the charitable institution
getting what is left should not complain about. He gives her all the residue of his estate and at her death the unused
or unexpended balance to go over. He contemplates that she shall use and shall expend what is bestowed; to what
extent? | think the whole residue may be employed so far as required for her comfortable maintenance suitable to
her state in life. In other words, if necessary the capital may and should be encroached upon for the purpose of her
proper maintenance, but for no other purposes.

26 | may refer to Re Fox (1890), 62 L.T.R. 762, not cited in Re Johnson, 27 O.L.R. 472, and also to In re Ryder,
[1914] 1 Ch. 865, in which In re Thomson's Estate is commented on.

27 1 have no doubt that the sister is entitled in specie to the money and other articles quoe ipso usu consumuntur:
see In re Tuck (1905), 10 O.L.R. 309, 311, 312.

28 As to the insurance, if that goes to the trustees under the trusts of the will, | think it should be regarded as
money. She will be entitled as of course to the corpus from the debentures and the usufruct of the land.

29 If any difficulty arises, there will be a reference to ascertain to what she is entitled as a yearly allowance for
maintenance, payable monthly or quarterly as she may wish.

30 But I trust this may be avoided. The charitable beneficiaries, through their counsel, manifested a liberal attitude
towards the sister; and | hope an amicable arrangement will be arrived at by which she will be satisfied and
amounts fixed which may be presently paid to her and to the charity. The costs of all parties out of the estate.

R. G. Smythe, for the applicants.

D. Inglis Grant, for Rose A. Cutter.

O. L. Lewis, K.C., for the Odd Fellows Home.
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CAMPBELL, C.J. (dissenting)

1 The background of this litigation is fully set forth in the opinion of Tweedy, V.-C., from whose decision this appeal
is taken ((1962), 34 D.L.R. (2d) 363).

2 After the appeal had been set down for hearing, counsel for the respondents moved in Chambers to set aside the
notice of appeal on the ground that it was intituled in, and contemplated an appeal to, the Court of Appeal in Equity,
which has not existed since the proclamation of s. 11 of the Judicature Act on August 6, 1960.

3 The disposition of that application, and the consequent amendment, and terms, are set out in the unanimous
decision of the presiding Judges pronounced on July 5, 1962.

4 The logical order of the questions involved in the appeal is indicated by Kay, J., in Re Moore (1887), 39 Ch. D.
116 at p. 119, where he is discussing the rules applicable to limitations and conditions: "Before applying rules of law
to a provision of this kind it is proper to determine, independently of any such rule, what is the construction of this
bequest." Cf. p. 125: "... the construction for the purpose is independent of and must precede the application of the
rule.” And in Bellairs v. Bellairs (1874), 43 L.J. Ch. 669 at p. 672, Jessel, M.R., refers to the "preliminary question of
construction, viz., what is the construction of this gift, is it or not a condition which comes within the rule stated"?

5 The first question of construction is the general intention of the testator. It is no doubt true that if a testator, in
conferring a benefit on a married woman already living apart from her husband is actuated solely by the desire to
make an adequate provision for her maintenance until she returns to live with her husband or remarry, there may be
nothing contrary to the policy of the law in such a provision: Per P. O. Lawrence, J., in Re Lovett, [1920] 1 Ch. 122
at pp. 126, 129.

6 Lawrence, J., finds the above feature to constitute the "essential distinction" between the Lovell case and Re
Moore, supra, where a provision was made in contemplation of a future separation. He also draws, however, a
distinction between Re Lovell and a third class of cases at pp. 127-8:
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If indeed the Court were to arrive at the conclusion from the evidence in any particular case that the real
purpose of making the provision was to induce the wife contrary to her duty to continue in a state of
separation and not to provide maintenance for her whilst in that state, it may well be that it would be held
that such a provision was contra bonos mores and void.

7 In the present case, the learned Vice-Chancellor finds (p. 366) that the provisoes for cessation of benefits, "If at
any time she returns to her husband ..." and "if she is seen in his company at any time or place" are "void", --
obviously as being contrary to the policy of the law. There is not only ample material to support that opinion, but in
view of the injunction against being seen in her husband's company, | cannot see that the provisoes are capable of
any construction other than a design to discourage reconciliation between wife and husband, and to perpetuate her
living apart from him.

8 Reference is made in 96 C.J.S., pp. 476-7 to a Missouri appeal, Witherspoon v. Brokaw, 85 Mo. App. 169, in
which it was held that a testamentary condition is void as against public policy and good morals if its object is to
make an existing separation final and prevent a resumption of the marriage relation. The note goes on to say that to
offend in this respect the provision of the will must be calculated to promote separation, and that a provision is not
to be invalidated by an idle intention of the testator.

9 In the present case the provisoes of the will are obviously calculated to promote a continuance of the separation
and | therefore fully agree with the Vice-Chancellor's opinion that those provisoes are contrary to the policy of the
law, and therefore void and invalid. | do not, however, consider that they should, as the appellants now contend, be
classified as invoking malum in se.

10 At a later stage | shall discuss the learned Vice-Chancellor's concurrent finding that the provisoes in question
are merely conditions subsequent, and that therefore their invalidity leaves the devises valid and absolute. In fact,
the next question in logical order is whether the provisoes attaching to Clarice McTague's benefits should be
construed as (a) a limitation; or (b) a condition precedent; or (c) a condition subsequent. A limitation may, of course,
be conditional in its expression and nature, but it differs from a mere condition in being an essential measure of the
duration of an estate or benefit; if the limitation be void the gift or benefit fails. A condition attached to a gift, on the
other hand, may, in certain circumstances, be rejected as void, leaving the gift or benefit to stand "simple and pure".

11 Conditions, in turn, may be classified as precedent or subsequent. A condition precedent is the sine qua non of
the commencement of an estate or benefit, and until the condition is fulfiled no gift is intended. A condition
subsequent is one upon whose performance or happening an existing estate or benefit is terminated -- what Knight
Bruce, L.J., calls in Cartwright v. Cartwright (1853), 3 De G. M. & G. 982 at p. 988, 43 E.R. 385, "a condition
destructive of the particular estate".

12 The distinctions between limitations and conditions are exceedingly refined. In many cases presenting features
partly similar to our instant situation, the provisoes have been regarded as limitations: Re Moore, supra; Re Lovell,
supra; Re Hope Johnstone, [1904] 1 Ch. 470. In others, such as Cartwright v. Cartwright, supra, and Brown v. Peck
(1758), 1 Eden 140, 28 E.R. 637, construction as a condition has been favoured.

13 It must be noted, however, that in the Cartwright case (the typical and logical example of an illegal condition
subsequent designed to destroy a validly subsisting estate) the proviso in dispute was in substance the exact
opposite of that here concerned. There, by an ante-nuptial settlement, the intended wife was to receive certain
benefits during the perfectly lawful and commendable continuance of her living with her husband, whereas she was
to lose those benefits upon the happening of an event contrary to the policy of the law, hamely separation from her
husband; here, under Dr. Blanchard's will, the respondent McTague is to receive the benefits while, contrary to the
policy of the law, she is encouraged to live apart from her husband, but lose the greater part of them if she lawfully
returns to his bed and board.

14 The language of Knight Bruce, L.J., in the Cartwright case at p. 988 indicates that, even in a period when the
rules governing conditions and limitations were very technically applied, the distinction was not always simple, clear
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cut, or mutually exclusive. He refers to the proviso in that case as being a "limitation in favour of the husband", and
yet he concludes that it was "in the nature of a condition destructive of the particular estate, and not a limitation to
await its natural termination”. He goes on to refer to "the limitation by way of condition destructive of the particular
estate". It was held that the condition subsequent or destructive was void but that the benefits to the wife subsisted
notwithstanding separation.

15 Difficult to distinguish is Re Hope Johnstone, supra, where an annuity was provided for a wife if and so long as
she continued to cohabit with her husband. Kekewich, J., says at p. 474:
It is a conditional gift in that a condition is attached to it, but it is a limitation and not a gift defeasible on the
performance or non-performance of a condition precedent or subsequent .... (p. 479) there is no condition
which can be rejected because not allowed by law, and the limitation must be taken as a whole as it stands.

16 It was held that, as the wife was not cohabiting with her husband, she could not insist on the gift limited to
endure only during cohabitation.

17 The only fundamental distinction between the Cartwright and Johnstone cases would appear to be the
intervening analysis by Kay, J., and by the Court of Appeal in 1887, in Re Moore, supra, an analysis which
apparently started a more modern trend towards construction as limitation. This trend is indicated by the Lovell and
Johnstone cases.

18 The language of the proviso is sometimes helpful in arriving at its construction. In Bellairs v. Bellairs, supra,
Jessel, M.R., remarks that the use of "until" shows that the testator knew the difference between a limitation and a
condition. In the Moore case, supra, the words used were "during" and "whilst". In our case it might be argued that
the repeated use of the word "if" would seem to indicate construction as conditions rather than as limitation. The
actual words used are, however, far from conclusive. In the Johnstone case the introductory conjunction is "if". And
in Heath v. Lewis (1853), 3 De G. M. & G. 954, 43 E.R. 374, Knight Bruce and Turner, L.JJ., both regarded "if" as
being comprised in the technical and proper language of limitation as distinguished from condition.

19 Limitations are very frequently conditional in their nature and intent, and the conjunction "if" may be an
appropriate introduction of a limitation, especially when it is associated, either in language or necessary implication,
with words denoting time, such as "when", "so long as", "until", "during". In the present case the first "if" obviously
refers to the time of the testator's death; it is coupled in expression with "still* and in necessary implication with "at
that time". The second and third "ifs" are associated in language with "at any time", which clearly means at any time
later than the death of the testator. The period of time intervening between the two sets of "ifs" was obviously
intended to measure the duration of Clarice McTague's enjoyment of, at least, the Pownal Street property and the

annuity.

20 On an overall consideration of the problem, | am inclined to apply the test used by Kay, J., in the Moore case at
p. 119 (unanimously upheld by a very strong Court of Appeal, Cotton, Bowen and Fry, L.JJ.):
As a matter of construction it is impossible to hold that any of these payments are given to her while living
with her husband. The living apart from her husband is of the essence of the gift in this sense -- that it is the
measure of the duration of these payments.

The duration of these payments is a limitation, not a condition; and to give them any longer or other
duration than that prescribed by the will cannot be done by treating them like a legacy of a sum of money
given subject to a condition which may be discharged. To treat this gift in that manner would be making an
entirely new and essentially different bequest.

21 Under the Blanchard will the living apart from her husband is of the essence of the gifts to Mrs. McTague -- it is
the measure of the intended duration of her tenure of the Pownal Street property and of her allowances from the

residuary trust fund.

22 Still more convincing is the analogy of Re Lovell, supra. There counsel opposing the annuity had raised two
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main contentions: (a) that the bequest was a limitation and not a bequest upon a condition; (b) that its object was to
induce M.S. to continue to live apart from her husband and it was therefore void as contrary to the policy of the law.
| have already intimated that Lawrence, J., found in favour of the annuity against the second contention (b). It is
interesting to note that both the main annuity and its reduction in the case of return or remarriage were
consequently valid.

23 As to the first contention (a), it is pertinent to outline the terms of the bequest, very similar in that respect to
those of the Blanchard will. The trustees were directed to pay to M.S. (providing she was living with the testator at
the time of his death) "during her life" by equal quarterly payments [pounds]750 a year provided and so long as she
should not return to her husband and provided and so long as she should not remarry ... If she remarried or
returned to her husband, the annuity was to be reduced to [pounds]250. Notwithstanding the use of the expression
"during her life" Lawrence, J., says at p. 125:
In my opinion the first of these contentions is right. Upon the true construction of the will | think that the
effect of the bequest is to limit the annuity of 750I. during such a period as Mabel Southall should live apart
from her husband or should not remarry and not to give the annuity to her for life subject to a condition that
it should cease if she should return to her husband or remarry.

24 So far as the distinction between limitations and conditions is concerned, the instant case is directly analogous
to Re Lovell. For the foregoing reasons, and on the more recent of the authorities cited, | hold that the proviso
against Clarice McTague's returning to live with her husband is a limitation, and not a mere condition.

25 To summarize: The proviso for continued living apart from her husband is an essential limitation of the
enjoyment by Clarice McTague of the Pownal Street property and of allowances from the residuary trust fund. That
limitation is, in the circumstances, of the present case, contrary to the policy of the law, but it does not contemplate
invoking malum in se.

26 1 fully agree with the opinion of the learned Vice-Chancellor, p. 367, that the provisoes against returning to her
husband or being seen in his company are "clearly ... against public policy" (or, to use the expression preferred by
some authorities, contrary to the policy of the law) and "therefore void"; but for the reasons foregoing | am
respectfully unable to agree with his conclusion that those provisoes are merely a condition subsequent. From the
latter conclusion His Lordship goes on to apply a principle adopted by English Courts of Equity from the civil law to
the effect that in cases of condition subsequent, and in some cases of condition precedent, if a condition be found
void that condition may be rejected and the estate or benefit be established as absolute, or stand simple and pure,
i.e., discharged from the condition.

27 The application of that doctrine was in some cases rather technical, and sometimes appeared to create an
entirely new bequest or benefit different from that intended by the testator or settlor. Of a proposition leading to
such a result Knight Bruce, L.J., says in Heath v. Lewis, supra, p. 956, that it is perhaps truly the state of English
law on the subject, but that it is perhaps not creditable to the English law.

28 Kay, J., in Re Moore, supra, p. 122, in discussing the principle of rejecting a condition and establishing the
legacy discharged from it, says that undoubtedly our law has adopted some doctrines of the civil law which do great
violence to wills and which seem much less satisfactory than the rules of the common law which we apply in the
case of devises of real estate. At p. 124 he finds it difficult to understand the two decisions of Brown v. Peck (1758),
1 Eden 140, 28 E.R. 637, and Wren v. Bradley (1848), 2 De G. & Sm. 49, 64 E.R. 23. As to Brown v. Peck he adds:
"l should have had great difficulty in so construing it." As to Wren v. Bradley he says: "With all respect, | think this
construction doubtful."

29 Rather than attempt, as a Court of first instance, to overrule a line of decisions with which he apparently felt
some measure of disagreement, Kay, J., sought to indicate distinctions arising in individual cases. He pointed out
that the civil law doctrine respecting conditions as introduced into English equity was not a principle of universal
application, and should not be extended beyond its proper limits. It did not, for instance, apply to conditions
precedent in cases of real estate, where the common law of England laid down another, and more satisfactory, rule
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-- pp. 120, 122. Cf. (by analogy) Re Turton, [1926] 1 Ch. 96, where Astbury, J., held that there was an absolute gift
to residue as the conditional specific gift had become impossible by an act of the testator. Nor did the doctrine
extend, either in civil or common law, to a condition precedent which was illegal as involving malum in se -- p. 122.

30 But it was on the essential difference between mere conditions and limitations that Kay, J., based his decision,
holding that the civil law doctrine of establishing as absolute a bequest freed from a void condition did not extend in
English law to the case of a limitation. He accordingly held that the bequest of payments, to be made within certain
limits which the law did not allow, was wholly invalid and void. On this point, also, the conclusion of Kay, J., was
unanimously approved by the Court of Appeal. Cotton, L.J., at p. 130 says: "... in my opinion Mr. Justice Kay came
to the correct conclusion. The gift here is not a gift of an annuity subject to a condition, but a limited gift, the
commencement and duration of which are fixed in a way which the law does not allow." And Bowen, L.J., at p. 132:
"The cases therefore do not support the view that the doctrine of the Civil Law is to be extended to limitations, and
in my opinion the Judge below came to a right conclusion.”

31 Finding, as | have done on the authority of Re Moore and more recent cases, that the provisoes against Clarice
McTague's return to, or being seen with, her husband are an essential limitation of the duration of her estate or
interest in the Pownal Street property and the residuary trust fund; and finding that limitation to be fixed in a way
that is contrary to the policy of the law and is therefore not allowed; | hold that the devise and bequest of those
items of property to Clarice McTague are entirely void.

32 The bequest of the furniture (with exceptions) and motor car is on a different footing. It is not expressed to be
subject to the illegal limitation. It comes into effect on the happening of a condition precedent which does not
involve malum in se, namely "if (at the time of my death) she is still living away from Joseph McTague, her
husband". | hold that the gift of these items to Clarice McTague is absolute and is not affected by the illegal
limitation attached to some of the other property.

33 The question of the "cottage at Stanhope Beach along with land" is a little more difficult. The condition
precedent is the same as in the case of furniture and motor car and there is no express relation to the illegal
limitation. But, this property being presumably real estate, the devise would be void if the condition precedent were
invalid as being contrary to the policy of the law, whether it involved malum in se or not. The question is therefore
whether that condition is referable only to the expressed stipulation that C.M. is still living away from her husband at
the testator's death, or whether it is tainted by the testator's obvious design to discourage a reconciliation. On
careful consideration, | am of the opinion that the condition precedent as to this item is merely intended to provide
for the devisee on account of an existing separation, and is therefore not unlawful -- Re Lovell, supra. The devise of
the testator's estate in this property is therefore absolute.

34 MACGUIGAN, J., concurs with BELL, J.
BELL, J.

35 This is an appeal from the judgment of Tweedy, V.-C., delivered on May 16, 1962 ( (1962), 34 D.L.R. (2d) 363).
The ground for appeal is "that the Judgment and Order thereon rendered and given is contrary to law".

36 The case came before the Chancery Court by way of a hill of complaint at the instance of one of the executors,
the Eastern Trust Company, who asked that the estate be administered under the direction of the Court and for a
declaration as to whether the gifts to Clarice McTague are valid or have any effect in law. No evidence was taken
before the trial Judge but apparently it was agreed that Clarice McTague was married to Joseph McTague in 1940;
that two children were born to the marriage in 1942 and 1944; that the said Clarice McTague and Joseph McTague
separated and that the said Clarice McTague and her two children went in 1945 to live with deceased and
continued to reside with him up to the time of his death in 1960, and separate from the husband and father. The
deceased's will was made in 1950 and was a "form" one, partly typed and partly written (see Re Blanchard (1962),
30 D.L.R. (2d) 666). Under the will the deceased divided up his substantial estate of realty and personalty between
his adult daughters living in Ireland and South Africa and Clarice McTague. The bequests to C.M. are as follows:
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To pay or convey ... to Clarice McT, housekeeper, my property 240, 242 Pownal St., furniture therein
(except furniture stored for Phyllis) also (Buick) car, my cottage at Stanhope Beach along with land (if she is
still living away from Joseph McTague, her husband). My bonds, insurance policy and cash and remainder
of property | divide into 3 equal parts to each of them. Clarice McTague share to be held in Trust, and she
receive monthly allowances for twenty years. If at any time she returns to her husband Joseph McTague all
allowance and shares in my Estate are to cease also property at 240, 242 to be sold and divided between
my daughters Phyllis and Florence, if she is seen in his company at any time or place the above hold good.
My share of 1/3 of land belonging to Estate of Clement B. is also divided into 3 shares.

37 Counsel for the two daughters contended that the words qualifying the gift to C.M. are words of limitation or in
the alternative the words are a condition precedent and as the limitation or condition precedent are against the
policy of the law, the gifts are void. Counsel for Clarice McTague claims that the provisions are not a limitation or a
condition precedent but an impolitic condition subsequent and as the conditions are void as against public policy,
the gifts are fully effective.

38 From the circumstances available and from the form and drafting of the will, the deceased had written the will
himself, without legal advice or any experience in such matters. It appears to me that he was dividing up his estate
to a class deserving of his bounty and to include his housekeeper who had remained with him after her separation
from her husband for some 15 years.

39 If the deceased had provided for C.M. by devising certain property to her and adding merely the words "if she is
still living apart from her husband"”, as he actually did in reference to the real estate at Pownal Street and Stanhope,
| would not have much difficulty and | would agree with the Vice-Chancellor that the bequest was a valid one, but he
went further in his bequest to her of a share in his personalty by adding a condition, definitely against the policy of
the law, and making the condition to govern the realty previously bequeathed.

40 This takes us into the realm of limitations and conditions precedent and conditions subsequent, and wherein the
distinction is very refined and the resulting decision of very important effect. In dealing with conditions 39 Hals., 3rd
ed., pp. 914-16 has this to say:

1386. A testator may by his will freely attach conditions to his gifts, provided that they do not conflict with
certain recognised restrictions and are not inconsistent with other provisions of the will.

A condition must not be unlawful; it must not be contrary to public policy; it must not be uncertain; ...

41 And para. 1387 is as follows:

1387. A condition, according to the construction of the will, is either a condition precedent, that is to say
such that there is no gift intended at all unless and until the condition is fulfilled, or a condition
subsequent, that is to say, such that non-compliance with the condition is intended to put an end to the
gift. Subject to the terms of the will, the date at which a condition precedent must be fulfilled is the date
at which the interest, if any, vests in possession. Where it is doubtful whether a condition is precedent
or subsequent, the court prima facie treats it as subsequent, for there is a presumption in favour of
early vesting. Words expressing a condition may be treated as being words of limitation, and a gift
expressed in the form of a limitation may be effective, although as a condition subsequent it would be
void. In particular, words providing for divesting of an interest on marriage may be susceptible of
construction as words of limitation. Words which import a condition may also be construed as merely
creating a trust or charge, or even simply a personal obligation.

42 Again at para. 1121, s. 1655 it is stated:

1655. The presumption in favour of early vesting may assist in determining whether a condition is to be
construed as precedent or subsequent. On the construction of the particular will it may be plain that a
condition is or is not a condition precedent; the same condition may in one case be precedent and in
another be subsequent. In the first instance the context of the whole will must be considered; but, if on
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construction it is doubtful whether the condition is precedent or subsequent, then the presumption in
favour of early vesting applies, and the condition is treated as subsequent.

43 In dealing with the distinction between conditions precedent and subsequent, vol. 30, Am. & Eng. Enc. of Law
has this to say at p. 800:
A condition precedent is one which must be performed before the interest affected by it can vest. A
condition subsequent is one by which an interest already vested may be divested, or a contingent interest
defeated before vesting ....

Whether a condition is precedent or subsequent is a question of construction, in regard to which very little
help can be derived from decided cases.

44 And at p. 802:
... in order to save, if possible, the vested estate or interest, and if such condition proves illegal as against
good morals, or is impossible under any circumstances, or is rendered impossible in a particular case and
under existing circumstances, the gift, whether of real or personal property, relieved of the condition,
becomes absolute in effect.

45 In 69 C.J., p. 673, it is stated that an illegal or void condition subsequent annexed to a devise of realty or a
bequest of personalty will be disregarded and the estate or interest given will be considered as vested, absolute
and relieved of the condition, citing the English authorities of Re Moore (1887), 39 Ch.D. 116; Wren v. Bradley
(1848), 2 De G. & Sm. 49, 64 E.R. 23, and Egerton v. Brownlow (1853), 4 H.L.C. 1, 10 E.R. 359. Section 1783, vol.
69 C.J., p. 675 is as follows:
Conditions in a will may be precedent or subsequent. A condition precedent is one which must happen or
be fulfilled or performed before the estate or interest can vest, while a condition subsequent is one whose
happening, fulfillment, failure, nonperformance, or breach, according to the form of the condition, will
determine, defeat, divest, curtail, or abridge an estate or interest already vested, and the test of the
difference between the two is whether the act or event on which the estate depends is to be done or
happen before or after the estate is to vest. There are no particular or technical words which indicate the
difference between conditions precedent and subsequent; the question is always one of the testator's
intention which is to be gathered from the whole will, construed in the light of applicable principles.

46 In the case of Jordan et al. v. Dunn et al. (1887), 13 O.R. 267, the appeal Court found both conditions precedent
and subsequent involved and Wilson, C.J., quotes with approval at p. 282: "In Acherley v. Vernon, Willes, at p. 156,
the Chief Justice said, 'l know of no words in a will or deed which necessarily make a condition precedent or
subsequent; that is determined according to the nature of the thing and the interest of the parties'."

47 After perusal of the many authorities cited, in view of the above set forth citations from Halsbury and other
works and on a full consideration of the will and the circumstances surrounding the bequests, | am of the opinion
that the conditions set out by the deceased are conditions subsequent and being against public policy are void
leaving the gifts in full effect.

48 There does not appear to be any reported case just similar to the present and most of the cases cited and many
others that | have read are distinguishable and the facts and circumstances altogether are somewhat different. |
place strong emphasis on the circumstances surrounding these bequests and go along fully with the statement that
whether a condition is precedent or subsequent is a question of construction in regard to which very little help can
be derived from decided cases and the question is always one of the testator's intention which is to be gathered
from the whole will. Here we have the case of a testator, drawing his own will, and providing for those he should
provide for and actually vesting in them certain property. In the case of C.M. he adds a condition contrary to public
policy being one of the classes set out in Halsbury as being void, and of this class, the commonest are those
calculated to produce a future separation of husband and wife.

49 There are several more or less recent cases that were not cited but are of considerable interest herein. In the
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case of Re Thompson, [1939] 1 All E.R. 681, the testator's will contained a clause to the effect that his daughter, if
still married to her present husband, should be entitled to no more than an annuity of [pounds]300 but would get the
income from the whole estate if she should be the widow of her present husband or married to someone else or
divorced from her husband. It was contended that such a provision was contrary to public policy and void. It was
held that provision was not contrary to public policy on the particular facts disclosed in the case (see judgment of
Simonds, J., in Re Caborne, [1943] 1 Ch. 224 at p. 231).

50 In Re Caborne, a testatrix provided that the residue of her property was to go to her son but provided that if his
present wife should still be alive and married to him, the absolute gift to him should be modified in such a manner
that he should have an interest for life only ... but so that if at any time during the life of son, the said wife should die
or the marriage otherwise be terminated, the absolute gift to take effect. It was held that the provision tended to
encourage an invasion of the sanctity of the marriage bond and was void as being against public policy. The cases
of Cartwright v. Cartwright, Re Thompson, Re Moore, Re Lovell, and Re Hope Johnstone were referred to.
Simonds, J., at p. 232, says:
| conclude, then, that the condition attaching to the absolute gift in favour of W. R. Caborne is invalid, and |
so declare. It was argued on behalf of the specific legatees of the scheduled articles that a different result
might be reached in their case, on the ground that, on the true construction of the will, there was not a gift
over on condition, but a series of limitations. This contention is not, in my judgment, well founded. | must
read the clause as a whole, and, so read, it appears to me to be clearly an absolute gift to W. R. Caborne of
residue including the articles in question, followed by a proviso which is in the nature of a condition. | must,
therefore, declare that, in regard to these articles also, the gift over is invalid and that they belong to W. R.
Caborne absolutely. | will declare that the proviso is absolutely void.

51 There is also the case of Sifton v. Sifton, [1938] 3 D.L.R. 577, [1938] A.C. 656, [1938] O.R. 529, [1938] 3 All
E.R. 436, which went to the Privy Council. It was held that the condition was void for uncertainty. The testator
devised his property to his trustees to pay the income to his daughter, the payments to the daughter to be made
only so long as the daughter continued to reside in Canada. Lord Romer delivered the opinion. | quote from pp.
588-9 D.L.R., p. 676 A.C.:
It only remains to consider whether the words in question are a condition subsequent. As to this their
Lordships feel no doubt. Henderson, J.A., was of opinion that the words constituted a condition subsequent
and in this as in other respects their Lordships agree both with his conclusions and the reasons he gave for
them. Where it is doubtful whether a condition be precedent or subsequent the Court prima facie, treats it
as being subsequent. For there is a presumption in favour of early vesting.

52 The case of Re Nurse (1921), 20 O.W.N. 428 and the case of Re Thome (1922), 22 O.W.N. 28, being
judgments of Middleton, J., and Rose, J., seem to me to be applicable to the present one and to support my opinion
as expressed herein. In the Nurse case there was a bequest outright to a daughter subject to conditions that if she
supported or aided her husband or lived with him, she would lose the benefit of the bequest at the discretion of the
executors. Middleton, J., held that this condition subsequent was void, citing Wilkinson v. Wilkinson (1871), L.R. 12
Eq. 604.

53 In my opinion the appeal should be dismissed and the judgment of Tweedy, V.-C. be confirmed. In view of the

dissenting judgment of the Chief Justice herein, | am of the opinion that sufficient merits for the appeal have been
disclosed and that costs of the appellant and of each respondent in this appeal be paid out of the estate.

End of Document
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Case Summary

Will — Gift of Income to Child — Condition as to Marriage — Consent of Executors — Invalidity — Mixed or
Massed Fund.

Testator died on 1st May, 1900, leaving a will dated 14th March, 1898, in which he gave to his son out of and from
the annual income and profits of the investment and rents of his real and personal estate $300 per year while
unmarried, "but, if he marries to the satisfaction of and with the consent of the executors, then he is to receive the
whole annual income of the estate during his life." There was no bequest over in case the son married without
consent, nor any subsequent disposal of the estate affecting these assets. The son married without consent:

Held, nevertheless, that he was entitled to the whole income.

With regard to personalty the Court of Chancery long ago adopted the rule of the civil and ecclesiastical law by
which such a condition is void or regarded as merely in terrorem; and according to modern rules a mixed or massed
fund is to be treated in the same way as personalty.

Review of English authorities.

Counsel

Clute, Q.C., for the applicant. F.W. Harcourt, for infants interested. Denmark, for the executors and for certain
beneficiaries under the will.

1 AN application by John D, Hamilton, a son of James Hamilton, deceased, upon the return of an originating notice
under Rule 938, for an order declaring the true construction of the will of James Hamilton. The facts are stated in
the judgment.

2 The motion was heard by BOYD, C., in Chambers, on the 11th January, 1901.
January 21. BOYD C.

3 The testator died 1st May, 1900, leaving a will dated 14th March, 1898, in which he gave to his son, J. D. H., out
of and from the annual income and profits of the investment and rents of his real and personal estate, $300 per year
while unmarried, but if he marries to the satisfaction of and with the consent of the executors, then he is to receive
the whole annual income of the estate during his life.
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4 The son, who is over thirty years of age, and was out of the country, had notice of the contents of the will, and
married, without asking the consent of the executors, on the 14th May, 1900. The person to whom he was married
appears to be respectable and suitable, so that the executors might express their satisfaction, even if it is too late to
give their consent. But they do neither, and the son asks the direction of the Court as to the interest he takes under
this will.

5 There is no bequest over attached to the estate in case the son marries without consent; nor is there any
subsequent disposal of the estate affecting these assets.

6 The law has long been settled that if a man gives a legacy to his son in case he marries with consent of executor,
and he marry without, yet he shall have the legacy in the Court of Chancery, and the reason given was, that the
Court adopted the rule of the civil and ecclesiastical law by which such a condition was void or regarded as merely
in terrorem. One of the first cases was Rightson v. Overton (1677), 2 Freeman 20. To same effect Shipton v.
Hampson (1674), Finch R. 145. In Semphill v. Bayly (1721), Prec. Ch. 562, it was said that this sort of restriction
could hold no longer than till the party came of age. The rule was treated as firmly established by the great authority
of Lord Chancellor Hardwicke in many cases such as Wheeler v. Bingham (1746), 1 Wils. 135, and Pulling v. Reddy
(1743), 1 Wils. 21, where he said: "If a legacy be given to A.B. upon this condition that she marry with the consent
of a third person, and there be no devise over in case she marry without such consent, this is only to be considered
in terrorem ... This rule is taken from the civil law, as this Court (Chancery) has a concurrent jurisdiction as to
legacies." The like is held by Sir F. Plumer in Malcolm v. O'Callaghan (1817), 2 Madd. 349, 353.

7 Again in Reynish v. Martin (1746), 3 Atk. 330, Lord Hardwicke held that "it is an established rule in the civil law,
and has long been the doctrine of this Court, that where a personal legacy is given to a child on condition of
marrying with consent, that this is not looked on as a condition annext to the legacy, but as a declaration of the
testator in terrorem:" S. C., 1 Wils. 130. The authority of this case, Reynish v. Martin, stands unimpeached to the
present day, and it has lately been noted as a landmark of the law for this, "that conditions precedent as well as
conditions subsequent which are against the policy of the law are treated as void in cases of personal estate, and
that the legacy 'stands pure and simple:" Kay, L.J., in Re Moore (1888), 39 Ch. D. at pp. 122, 123; and Re Nourse,
[1899] 1 Ch. 63, per Stirling, J., a great master of equity, at p. 69. The whole matter is elaborately discussed and
decided with the same result in Keily v. Monck (1795), 3 Ridgw. P.C. 205 and 246.

8 The conclusion, therefore, as to the personal estate seems clear, that it is to be enjoyed by the legatee though he
has married without consent. But this will gives him not only the income of the personal, but also of the real, estate
in a united fund for the term of his natural life. It is clear that, had the testator directed conversion of the realty so as
to form a mixed fund, the whole would be treated as personalty and enure to the benefit of the son, though he had
married without consent, there being no bequest over and no other benefit given to him. For that see Bellairs v.
Bellairs (1874), L.R. 18 Eq. 510, as recognized by Kay, J, in Re Moore, ubi supra. But | think, further, upon the
weight of authorities, that the same construction is to be given to a fund not mixed, but, as here, massed in one
bequest. The modern rule appears to be settled that if testator has mixed or massed the proceeds of realty and
personalty, it is to be inferred that one and the same rule of construction and disposition shall operate as to both,
and that is the rule which obtains as to personalty. That result is to be deduced as applicable to this bequest from
Genery v. Fitzgerald (1822), Jac. 468.; Bellairs v. Bellairs, L.R. 18 Eqg. 510; Duddy v. Gresham (1878), L.R. 2 Ir. at
pp. 465, 466, per Christian, L.J.; and Re Dumble (1883), 23 Ch. D. 360. (And see per Comyns, C.B., in Harvy v.
Aston (1740), Com. R. at pp. 729, 730).

9 | come to the conclusion that the son is entitled to all the benefits given by the will, though he has not married
with consent of the executors.

10 Costs will be borne by the estate.
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British Columbia Supreme Court

Hurshman, Mindlin v. Hurshman, Re
1956 CarswellBC 235, 6 D.L.R. (2d) 615
Re Hurshman, Mindlin v. Hurshman et al.
Mclnnes J.

Judgment: December 14, 1956
Docket: None given.

Counsel: D. L. Silvers, for the applicant

W. L. Warner, for Mary Elizabeth Hurshman

R. J. Hawthorne, for The Children's Hospital

H. C. McKay, for The Loyal Protestant Home for Children

Subject: Estates and Trusts
Related Abridgment Classifications
Estates and trusts
I Estates
1.6 Legacies and devises
1.6.d Conditional gifts
1.6.d.iii Grounds for invalidity
1.6.d.ii1.B Public policy grounds
1.6.d.iii.B.1 Promotion of marriage breakdown

Mclnnes J.:

1 This is an application by way of originating summons brought on behalf of Georgia Wood Mindlin, daughter of the deceased

Alfred Hurshman. The questions for determination are:

1. Whether the condition italicized below appearing in the gift to the applicant is a valid condition:

'If my said wife shall have predeceased me, or having survived me, upon her death, one-half of the Trust Fund and of any
of my property and estate not then converted shall be given to my daughter GEORGIA WOOD HURSHMAN provided
she is not at that time the wife of a Jew, but if she is such at that time, the share which she would otherwise have taken

and all income accruing thereon, shall be held in trust by my said Trustee until my said daughter has ceased to be the

wife of a Jew, at which time her share shall be given to her. If my said daughter shall be the wife of a Jew at the time of
her death, the share which she would otherwise have taken shall be added to what is to be held in trust for the charitable

organization referred to in Sub-Paragraph (c) of this my Will.'

2. If the answer to question 1 is in the negative, does the gift pass to the applicant free of such condition?

3. If the answer to question 2 is in the negative, then how is this gift to pass?

4. Such other directions as the Court may deem necessary to interpret and give effect to this clause.

2 The material facts in connection with the application are set out in the statement of facts filed by counsel on the application.

Briefly they are as follows:

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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3 The deceased died at Vancouver on January 7, 1955, leaving surviving him his widow, Mary Elizabeth Hurshman, who is still
living and one daughter Georgia Wood Mindlin, the applicant herein. The deceased had no other children who predeceased him.

4 The deceased made his last will and testament on July 3, 1952, and the same was admitted to probate on July 8, 1955. The
applicant married one Ivan Mindlin on June 3, 1952, and is still married to Mr. Mindlin. It is perhaps significant to note that
the will of the deceased was made one month to the day after the marriage of his daughter to Mindlin. By the statement of facts
filed it is stipulated that the said Ivan Mindlin is by lay definition a Jew.

5 The disputed portion of the will which involves the applicant has been quoted in the questions for determination, supra.
It should however be mentioned that in the event that the daughter is the wife of a Jew at the time of her death there is a gift
over of the share which she would otherwise have taken.

6 It must be noted that it is not upon the occasion of her father's death but that of her mother which is the determining
date insofar as the gift to the daughter is concerned. If at the date of her mother's death she is still married to Mindlin, which
of course is a matter of uncertainty because many things may happen between now and that event, then she being married to
Mindlin who by lay definition is a Jew it could be said that as it is impossible on the authorities to determine who is a Jew
that the condition was uncertain and the law is that if the condition is a condition precedent to her taking and that condition is
uncertain then the condition is void and the gift falls with it. See Re Wolffe's Will Trusts, [1953] 2 All E.R. 697 and Clayton v.
Ramsden, [1943] 1 All E.R. 16. The provision with respect to the daughter however, does not stop there but goes on to provide
that notwithstanding that she may be married to a Jew at the time of her mother's death nevertheless the gift is not forfeited
but the payment thereof merely suspended until as the will says "my said daughter has ceased to be the wife of a Jew at which
time her share shall be given to her". In short, if Mindlin is alive at the time of the mother's death and is still married to the
daughter then in order for the daughter to inherit she must divest herself of her husband. In my view this is a condition which
is directly contrary to public policy. The decision of Romer J. in the case of Re Piper, Dodd v. Piper, [1946] 2 All E.R. 503,
is in my view directly in point. The headnote reads as follows:

By his will the testator gave a part of his residuary estate to be held as to both capital and income on trust for such of the
four D. children 'as attain the age of 30 years and do not before attaining such age reside with' their father. The children's
father had been divorced by their mother before the date of the will: —

Held: on the construction of the will, the condition as to non-residence was a condition precedent which, being calculated
to bring about the separation of parent and child, was malum prohibitum and void as being against public policy, and the
gift would take effect free from it.

7 Atp. 505 the learned Judge quotes from Jarman on Wills 7th ed., vol. 2, pp. 1443-4, the following words:

... the civil law, which in this respect has been adopted by courts of equity, differs in some respects from the common
law in its treatment of conditions precedent; the rule of the civil law being that where a condition precedent is originally
impossible, or is illegal as involving malum prohibitum, the bequest is absolute, just as if the condition had been subsequent.
But where the performance of the condition is the sole motive of the bequest, or its impossibility was unknown to the
testator, or the condition which was possible in its creation has since become impossible by the act of God, or where it is
illegal as involving malum in se, in these cases the civil agrees with the common law in holding both gifts and condition
void.'

8  Then in his own words he goes on to say:

9 That statement (as contained in Jarman on Wills, 4th edn., vol. 2, p. 12), was considered in Re Moore by Cotton, L.J.
((1888), 39 Ch. D. 116, at pp. 128, 129).

10 Counsel for the D. children suggested that the condition as to residence was bad, as being against the policy of the law.
In that he is correct, and the fact that the husband and wife had been divorced before the date of the will does not affect the
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matter. The condition is expressed in terms which are calculated to bring about the separation of parent and child, and it has been
recognized many times that such a condition will not be enforced. The difference between malum prohibitum and malum in se
has never been very precisely defined or considered. Assistance was given, however, by Re Hope Johnstone where Kekewich,
J., said ([1904] 1 Ch. 470, at p. 479):

"What is meant by a provision being void as against the policy of the law? The phrase means no more than that the provision
is not enforceable by anyone or in any court.'

11 And cite:

In the absence of direct authority I am not prepared to hold that a gift, the object of which is to keep a child away from its
parent, is malum in se. I am quite satisfied that it is not, but, on the other hand, it is malum prohibitum. The position in the
present case is, therefore, precisely within the statement of the law in Jarman on Wills, which I accept as accurate, with
the result that the gift takes effect freed and discharged from the void condition. ...

The condition is void as against public policy, the gift takes effect free from it, and each of the D. children is entitled to
a share on attaining the age of 30 years.

12 I accordingly hold in the present case that the condition is void as being against public policy and that the daughter
takes the gift free of the condition.

13 The words of Lord Atkin in the case of Clayton v. Ramsden, [1943] 1 All ER. 16 at p. 17, where he says: "For my own
part I view with disfavour the power of testators to control from their grave the choice in marriage of their beneficiaries, and
should not be dismayed if the power were to disappear”, are most appropriate in the circumstances here and with great respect
I subscribe wholeheartedly to the sentiment expressed by that very learned Judge. I might add that any propensity toward racial
discrimination has no place in this country and while it may be open to a testator to lay down the conditions upon which his
children may or may not share in his bounty, yet insofar as those conditions involve racial discrimination, his language must be
precise and explicit and clearly within the law if he expects the Courts to assist him in the fulfilment of his aims.

14 The costs of all parties will be payable out of the estate.

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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Alberta Judgments

Alberta Supreme Court
Simmons J.

February 23, 1923.

[1923] A.J.No. 103 | [1923] 1 W.W.R.873 | [1923] 1D.L.R.1130 | 1923 CLB 725

Between Re Estate of Frank Pashak

(11 paras.)

Counsel

W.T.D. Lathwell, for the trustee.

SIMMONS J.

1 The deceased made his will naming therein trustees and executors and devising his estate to them in trust for
the carrying out of the provisions contained in the will. Then followed the testamentary disposition in the following
words.
"l direct my executors and trustees to first pay my just debts, personal and testamentary expenses. | give,
devise and bequeath unto my beloved wife Catherine Pashak as her own absolute property all my real and
personal property and effects as long as she remains my widow."

2 In dealing with limitations in a will which were a restraint upon marriage the Courts of Equity conformed to the
decisions in the Ecclesiastical Courts which had concurrent jurisdiction over personal property. The canon law held
that a condition imposed by a testator upon his widow restraining her from marrying again unaccompanied by a gift
over upon default would be deemed merely in terrorem, and would be treated as an absolute devise.

3 Duddy v. Gresham (1878), L.R. 2 Ir. 442, at p. 457.
4 As the Ecclesiastical Courts had no concern with real property, the principle was not applied to realty.

5 The principle was, however, extended to a mixed fund of personalty and realty. Genery v. Fitzgerald (1822), Jac.
468, 37 E.R. 927, 23 R.R. 121.

6 Where real and personal estate are dealt with in common in the same way, the Courts generally incline to hold
an intention that both should follow the rule applied to personalty. Bellairs v. Bellairs (1874), L.R. 18 Eq. 510.

7 In this case Jessel, M.R., observed, at p. 513:
"It is no part of my duty to make new laws simply because | think the old law unreasonable, that is the
province of the Legislature and not of a Judge. ... In the present case the law is settled thus far, that a
general condition prohibiting marriage, by which a legacy is cut down, is void. | consider that to be the law
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of the Courts of Equity. It is equally the law of these Courts that a charge on land does not follow the same
rule, it follows the rule of the common law, as it is called, as distinguished from the rule of equity. In this
particular case the gift is not of property strictly within either definition. It is a gift of the proceeds of the sale
of realty directed to be sold."

8 The use of the term "as her own absolute property” indicates an intention to deal with the whole estate as one
undivided property and if the term imposing the condition were not superimposed the widow would be entitled to the

whole interest in the property with the right to convert, alienate or otherwise deal with it.

9 For this reason | think the case comes within the rule in Bellairs v. Bellairs, supra, and law as to personalty would
apply.

10 There is no doubt that this may defeat the plain intention of the testator who evidently may have intended only
to provide for his widow in a suitable way while she had no other means of support than that provided in the will.

11 Inthe result | hold that the widow takes the whole estate absolutely.

End of Document



Re Thorne

Ontario Judgments

Ontario Supreme Court - High Court Division
Rose J.

March 7, 1922.
[1922] O.J. No. 451 22 O.W.N. 28

(12 paras.)
Case Summary

Will — Legacy to Infant — Condition — Election — Invalidity — Condition Subsequent — Failure of, without
Affecting Legacy — Legacy Payable at Majority or upon Marriage — Executors — Infant's Receipt for
Legacy — Payment into Court.

1 Motion on behalf of Isabella M. Wilson, by her next friend Sarah E. Ewing, for an order determining a question
arising in the administration of the estate of Thomas Stephen Thorne, deceased, as to the meaning and effect of his
will.

2 The motion was heard in the Weekly Court, Toronto.
3 J. M. Ferguson, K.C., for the applicant.
4 H. L. Steele, for C. E. Thorne and Walter Thorne, executors of the will.

5 F. W. Harcourt, K.C., Official Guardian, for Florence Thorne, an infant, and for others (except the executors) in
the same interest.

6 ROSE J., in a written judgment, said that the question was as to the effect of certain clauses in the will purporting
to direct that, in the event of the applicant, a legatee under the will and an infant, leaving the home of her uncle W.
A. Thorne, and going to live with her mother, the legacy should revert to the estate of the testator. Some of the
affidavits filed raised issues as to the circumstances in which she left her uncle's home. These issues were not
relevant upon this motion, and the costs were not to be increased by reason of the affidavits having been filed.

7 By clause 7 of the will, $800 was bequeathed to the applicant, the granddaughter of the testator, to be paid to her
at the time of her marriage or upon her attaining her majority, whichever event should first happen - "This however
is in case that she does not go to live with her mother Edith Porter, in which case the sum ... shall revert and fall in
as part of my estate.” By clause 9, so long as the legatee lived with her named uncle the income of the $800 was to
be payable to him until she came of age or married; and, by clause 10, in the event of the legatee, after reaching
the age of 15, wishing to make her permanent home with her mother "and entirely abandoning to live with her
uncle;" the $800 should revert to the estate of the testator.

8 The condition that the legatee should make her home with her uncle was invalid: it called upon an infant to make
an election, and it was intended to compel her to refuse to live with her mother, which she had no legal right to do:
Clarke v. Darraugh (1883), 5 O.R. 140; Wilkinson v. Wilkinson (1871), L.R. 12 Eq. 604; Partridge v. Partridge,
[1894] 1 Ch. 351. The only question, therefore, was, whether the condition was precedent, in which case the
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disposition dependent on it would fail with it: In re Wallace, [1920] 2 Ch. 274, 286; or a condition subsequent, which
would fail without affecting the legacy.

9 The learned Judge was of opinion that it was a condition subsequent. The gift was an immediate gift - what was
postponed being the time of payment. Pending the payment of the principal, the interest went to the uncle if the
legatee continued to live with him; but, if she elected not to live with him, the payment of interest stopped and the
corpus reverted to the estate. The payment of the interest to the uncle was on the footing that the corpus belonged
to the legatee, and it was impossible to regard the legacy as other than a vested one, or to read the condition
otherwise than as a condition that the vested interest should be divested upon the happening of the stated
contingency.

10 There should be a declaration that, notwithstanding the condition stated in the will, the legacy was payable on
the applicant attaining the age of 21 years or marrying, whichever should first happen, whether or not, prior to the
time of payment, she had lived with William Arthur Thorne or with her mother.

11 No case was cited which seemed to warrant a decision that from the words of this will there should be implied
an authority to the legatee, though still a minor, to give to the executors a good receipt for the amount of the legacy;
and such a declaration ought not to be made: see Halsbury's Laws of England, vol. 28, p. 541. If the executors
desired it, the order might, however, contain a clause authorising them to pay the money into Court.

12 The costs of all parties should be paid out of the estate.

End of Document
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