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I. STATEMENT OF FACTS
Overview

1. This brief supplements the submissions of the OPGT filed November 15 and 20, 2019. It
addresses the comments of the Case Management Justice (CMJ) that gave rise to and defined the

issue in the within application, including the following:

“...how could I possibly interpret the ATO without coming to some conclusion as to
what the beneficial ownership of the assets was immediately prior to the order so that I
can determine what Justice Thomas was trying to do?”

and

“I’'m going to go down to ground zero [in 1985] and go through the whole process and
use that as the context in which I can properly interpret the order.””

This brief also responds to the last filed briefs of the parties and intervenor and makes

submissions arising from the production received from the parties since the previous briefs.

2. The OPGT has expressed its concern that the CMJ’s approach to this application amounts
to a rehearing rather than interpretation of the ATO and exceeds the scope of case management.

Subject to that proviso, the OPGT submits that the facts and law show:

a. The 1982 Trustees acted properly and within the scope of their authority under the 1982
Trust in resettling the 1982 Trust assets to the 1985 Trust in April 1985 for the benefit of
the 1985 beneficiaries;

b. The steps taken by the 1982 Trustees were effective in conveying all of the assets of the
1982 Trust to the 1985 Trust for the benefit of the 1985 beneficiaries. As a result,
following the transfer, beneficial ownership rested with the beneficiaries of the 1985

Trust;

! Case management meeting, November 22, 2019: page 22 lines 17 — 19 and page 15, lines 37 - 38, Appendix Tab J
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3.

The ATO was consented to by the parties and sought upon the foregoing basis. The
context of the ATO makes clear the parties intended the ATO to confirm the transfer had
been proper and that the transferred assets were governed by the terms of the 1985

Trust;

The brief of the 1985 Trustees in support of the ATO explained that the ATO was
sought “for certainty and to protect the assets of the 1985 Trust for the benefit of the
beneficiaries”. The brief set out the facts, fully described the legal basis for the transfer,
and stated: “Given the high level of advice that the Trustees received [in effecting the

transfer] it is believed the transaction was carried out properly;”

These submissions were accepted by the Court, which said it was “certainly satisfied
that the consent order is appropriate and properly based in law.”® The effect of this
finding and of the granting of the ATO was to confirm the propriety of the transfer and

thus the passage of the beneficial interest to the 1985 beneficiaries; and,

The OPGT submits the issue of who held the beneficial interest in the transferred assets

prior to the granting of the ATO is, therefore, res judicata.

This brief will also address the contractual nature of consent orders and how this affects

their interpretation. The OPGT submits:

a.

Consent orders like the ATO are contractual in nature and the rules governing the
interpretation of orders include those of contractual interpretation. First among these is
that the contract must be interpreted to give effect to the intention of the parties when it

3
was made.

The evidence adduced since November 20, 2019 further confirms the conclusion that the
intention of the parties was to have the transfer of assets to the 1985 Trust for the benefit
of its beneficiaries judicially affirmed and to remove any concerns on the part of the

Trustees about dealing with the assets. This allowed the parties to move on to the key

2 Transcript of Case Management Hearing, August 24, 2016, p. 3, 1. 35, Appendix Tab C
* Simonelli v. Ayron Development, 2010 ABQB 565 at para. 74, Authority Tab 1
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remaining issue which was the definition of the 1985 Trust beneficiaries so as to allow

distributions from the Trust to them.

4. In short, whatever approach is taken to the interpretation of the ATO the result is the
same. The ATO confirmed the assets had been properly transferred to the 1985 Trust for the
benefit of the 1985 Trust beneficiaries.

Facts
The 1982 Trust and the asset transfer

5. The OPGT refers to its summary of the facts concerning the 1982 Trust and the asset
transfer set out at paragraphs 9 to 24 of its November 15, 2019 brief and adds what follows.

6. The individuals who had previously personally held assets in trust for the SFN transferred
them into the 1982 Trust by conveying those assets to the 1982 Trustees to be held pursuant to
the terms of the 1982 Trust in December, 1983.* The 1982 Trustees then transferred those assets
to Sawridge Holdings Ltd. in return for the shares in and promissory notes from Sawridge
Holdings, which also assumed any outstanding mortgages on real property.” The 1982 Trustees

thus became the sole shareholders in Sawridge Holdings, the primary asset of the 1982 Trust.

7. The 1982 Trust, at paragraph 6, vested its Trustees with broad discretion to deal with its

assets, both capital and income, in the following terms:

“... The Trustees shall have complete and unfettered discretion to pay or apply all
or so much of the net income of the Trust Fund, if any, or to accumulate the same or
any portion thereof, and all or so much of the capital of the Trust Fund as they in
their unfettered discretion from time to time deem appropriate for the
beneficiaries set out above; and the Trustees may make such payments at such time,
and from time to time, and in such manner as the Trustees in their uncontrolled
discretion deem appropriate”. ¢ (emphasis added)

#1985 Trustees Compendium of Documents related to the transfer of assets (“Trustees Compendium”): Exhibit “A”
to the Affidavit of Paul Bujold filed February 24, 2020, at Tab 7, SAW000073, Appendix Tab F

> Ibid, Tab 8, SAW000089

6 Ibid, Tab 1, SAW000063 at page 3
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8. On April 15, 1985 then Chief Walter Twinn settled the 1985 Trust with the sum of
$100.00.”

9. The resolution of the 1982 Trustees to authorize and effect the transfer of 1982 Trust
assets to the 1985 Trust began with a preamble which noted that the impending amendments to
the Indian Act threatened to extend membership in the SFN to “certain classes of persons who
did not qualify for membership on the 15" day of April, 1982, the date the 1982 Trust was
established.®

10. The resolution’s preamble recited the “complete and unfettered” discretion vested in the
1982 Trustees to deal with assets for the benefit of the beneficiaries under paragraph 6 of the
1982 Trust. It then expressed the Trustees’ desire to exercise that discretion “by resettling the
assets of the Trust for the benefit of only those persons (the “Beneficiaries”) who qualify, or
would in the future qualify, for membership in the Band under the provisions of the Act in force
on the 15™ day of April, 1982”. Finally, the preamble noted the creation of the 1985 Trust “for

the benefit of the Beneficiaries”.

11. The operative language of the resolution went on to provide that the Trustees’ powers
under paragraph 6 of the 1982 Trust were “hereby exercised by transferring all of the assets of
the [1982] Trust to the undersigned in their capacities as Trustees of the Sawridge Band Inter
Vivos Settlement” (the 1985 Trust). The resolution also authorized Chief Walter Twinn to:

“...execute all share transfer forms and other instruments in writing and to do all other
acts and things necessary or expedient for the purpose of completing the transfer of the
said assets of the Trust to the Sawridge Band Inter Vivos Settlement in accordance with
all applicable legal formalities and other legal requirements.”

12. The 1985 Trustees, who were the same persons as the 1982 Trustees but acting in a
different capacity, endorsed their acceptance of the transfer in the same document.” Their

acceptance stated that they:

7 Ibid, Tab 16, SAW000532 and Tab 18, SAW000039
® Ibid, Tab 19, SAW000120
° Transcript of Questioning on Affidavit of Paul Bujold, page 35, lines 1-22, Appendix Tab U
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“...in their capacities as Trustees of the Sawridge Band Inter Vivos Settlement hereby
declare that they accept the transfer of all of the assets of the [1982] Trust and that they
will hold the said assets and deal with the same hereafter for the benefit of the
Beneficiaries in all respects in accordance with the terms and provisions of the Sawridge
Band Inter Vivos Settlement.”

13. The resolution passed by the SFN members at its duly convened and constituted meeting
on April 16, 2015, referred to this transfer of the assets, noted that the assets had actually been
transferred the previous day, and provided “that the said transfer be and same is hereby approved
and ratified.” In subsequent correspondence with the Executive Director of Sawridge

Administration, Mr Cullity noted:

“...my recollection is that the resolutions of the band approving the transfer of assets and
the establishment of the [1985] trust were passed simply to indicate that the decisions and
actions of the trustees were approved by the Band. I do not believe there was ever any
suggestion that approval by the band was necessary although of course, to the extent that
members of the band were beneficiaries of the trust, their approval would normally estop
them from objecting to the resettlement.”

Mr. Cullity concluded by saying the purpose of the band resolutions was “to demonstrate that the
resettlement was made openly and was not a private decision of the Trustees of the 1982

Sawridge Band Trust.”'”

14. The debenture which was also settled into the 1985 Trust at the same time as the assets
transferred from the 1982 Trust was issued January 21, 1985 by Sawridge Enterprises Ltd., a
subsidiary of Sawridge Holdings Ltd., to Chief Walter Twinn as Trustee for the SFN. The SFN
Band Council Resolution directing Chief Twinn to transfer the debenture to the Trustees of the
1985 Trust stated that the debenture was to be held by them “as an accretion to the assets of the

trust and subject in all respects to the terms and provisions thereof.”"!

15. The debenture transfer was effected by way of assignment executed by Walter Twinn and

consented to by the 1985 Trustees. At the time of the assignment, the sum of $13,157,219.89

' TWN007867, Appendix Tab K
1 1985 Trustees Compendium: Tab 14, SAW000495; Tab 17, SAW001895, Appendix Tab F

13529667-1



was due or accruing due and unpaid. The Band Council Resolution directing the transfer of the

debenture was also approved and ratified by the SFN at the August 16, 1985 Band meeting.'?

16. All of these transactions were carried out with the guidance of eminent trust counsel,
Maurice Cullity Q.C. of what was then Davies Ward and Beck. Mr. Cullity, whose career
included teachings estate and trust law at Oxford and Osgoode Hall, and who subsequently
became Mr. Justice Cullity of the Ontario Superior Court of Justice, was awarded the Ontario

Bar Association’s Award of Excellence in Trust and Estates Law in 2017.

17. The 1982 Trust produced its final financial statement as of December 31, 1984."° The
Trustees have no record of any financial statements or tax filings by the 1982 Trust after that
date. The SFN advises it also has no such records.'* The Trust’s chartered accountant, Ron
Ewoniak, who also provided substantial professional advice to Walter Twinn and the SFN

concerning the trust, understood the 1982 Trust was dissolved following the asset transfer.'

18. This final financial statement of the 1982 Trust was used as a basis for preparing a draft
of the first financial statement of the 1985 Trust, for the 1985 financial year. Mr. Bujold stated
that he had been unable to locate a final copy of 1985 financial statements for the 1985 Trust, but
that he had seen a draft comprising the final financial statement of the 1982, with handwritten

notations by the Trust’s auditors.'®
The purpose and context of the ATO

19. As described in the previous briefs of the OPGT, Mr. Bujold provided evidence regarding
the Trustees’ purpose in seeking advice and direction respecting the asset transfer in his August
30, 2011 affidavit. In his further affidavit filed February 24, 2020, Mr. Bujold provided

additional evidence on the Trustees’ intentions in seeking the ATO.

121985 Trustees Compendium: Tab 21, SAW001445, Appendix Tab F

B Questioning of Paul Bujold regarding the Asset Transfer Order Application, filed September 13, 2019 held
February 26 and March 2, 2020, p. 98, |. 26 to p. 99, |. 3, Appendix Tab 1}

4 Affidavit of Paul Bujold, filed February 24, 2020, para. 9 and 10. Appendix Tab T; Transcript of Questioning of
Catherine Twinn March 12, 2020, p. 34, lines. 16-27, p. 35, lines. 1-8 Appendix Tab W

!> Affidavit of Catherine Twinn, filed January 28, 2020, para 5 (n), Appendix Tab O

16 Questioning of Paul Bujold regarding the Asset Transfer Order Application, filed September 13, 2019 held
February 26 and March 2, 2020, p. 98, |. 16 to p. 99, |. 17, Appendix Tab U
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20. This affidavit addressed the origin of the ATO and the current application as follows:

“4. The Sawridge Trustees made the application to approve the Transfer due to the lack
of documentation regarding the Transfer. From the limited documentation, it appeared
that the 1982 Trust assets were transferred to the 1985 Trust even though the 1985 Trust
was not a beneficiary of the 1982 Trust.”

“S. T understand that the Court has recently raised as an issue the effect of the Transfer

(the “Asset Transfer issue”)....”""

21. At Questioning on Affidavit, Mr. Bujold said the Trustees’ concern about lack of
documentation was that the Trustees “expected that there would be a clearer transfer process that
met the legal requirements of having beneficiary approval and to a certain extent court
approval.”'® By way of example, he referred to the amendment of the 1982 Trust that varied the

Trustees’ terms of office and that had been approved by court order. "

22.  Mr. Buyjold’s evidence at the Questioning was that this issue regarding documentation
was of concern to the Trustees because they intended to seek a passing of accounts for the 1985
Trust and wished to be sure they had “the right information”. It was also of concern regarding
distributions to the 1985 Trust beneficiaries because “we needed to know that there had been a

valid transfer of asset (sic) into the 1985 Trust.”*

23. Mr. Bujold specifically confirmed the direction the Trustees sought from the Court to
address their concerns was as described in his August 30, 2011 affidavit (filed September 12,
2011) at paragraph 25, namely:

“The Trustees seek the Court’s direction to declare that the asset transfer was proper and
that the assets in the 1985 Trust are held in trust for the benefit of the beneficiaries of the
1985 Trust.”

7 Affidavit of Paul Bujold, filed February 24, 2020, paras. 4 and 5, Appendix Tab T

1 Questioning of Paul Bujold regarding the Asset Transfer Order Application, filed September 13, 2019 held
February 26 and March 2, 2020, p. 90, |. 5-8, Appendix Tab U

¥ Ibid, p. 90,1.1-10

%% 1bid, page 90, lines 16 - 27
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This was eventually brought forward by way of an application in August 2016 resulting in the
ATO.”!

24. At the time he granted the ATO, the then CMJ had been case managing the advice and
direction proceedings for five years and had written a number of decisions referring to the nature
and purpose of the proceedings. The then CMJ understood the ultimate objective of the
proceedings was to determine whether or not the 1985 Trust beneficiary definition could and
should be amended to address the perceived discrimination in its terms, prior to distributions
from the Trust being made to the 1985 beneficiaries. The 1985 Trustees’ request for advice and
direction confirming “the asset transfer was proper and that the assets in the 1985 Trust are held
in trust for the benefit of the beneficiaries of the 1985 Trust” we say it was final relief step in that

lf)I'OCCSS.22

25. The discussions between the parties and SFN giving rise to the Consent Order regarding

the asset transfer are described at paragraphs 44 to 50 of the OPGT’s November 15, 2019 brief.

26.  Neither the Affidavits of Mr. Bujold, the 1985 Trustees’ specific application for the ATO,
nor its brief in support (which was reviewed by Mr. Bujold), suggested there was any defect in

the transfer due to lack of beneficiary or court approval at the time the transaction occurred.

27.  Rather the Trustees’ brief sought the Court’s confirmation that the transfer had been

proper as follows:

“There are many methods by which a trust can transfer assets to another trust through a
series of transactions. Given the high level of advice that the Trustees received, it is
believed that the transaction was carried out properly. Based on the searches conducted,
there is simply no record of the necessary transactions.”

The brief then referred to the principle established in Pilkington :

“On the basis of this case and what has become known as the Pilkington principle, a trust
to trust transfer can be appropriate where it is for the benefit of the beneficiary...[I]t is

2 Ibid, page 91 at lines 15 - 24
221985 Sawridge Trust v Alberta (Public Trustee), 2015 ABQB 799 (CanLll) at paras. 8, 45 and 68, November 20,
2019 Reply Brief of Sawridge Trustees
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submitted that the same principle is applicable as the transfer from the 1982 Trust to the
1985 Trust was for the benefit of the same beneficiaries and preserved their interest in the
trust assets. In addition, it is submitted that the Sawridge trust to trust transfer could have
been achieved through a series of transactions and as Pilkington says, the transfer should
not be held as inappropriate just because it was done directly instead of indirectly if this
was the case with the transfer to the 1985 Trust.”

28. The submissions stated that the approval of the asset transfer was sought “for certainty
and to protect the assets of the 1985 Trust for the benefit of the beneficiaries.” It concluded with
the statement that approval of the asset transfer nunc pro tunc “is in the best interests of the

beneficiaries of the 1985 Trust.”

29. Counsel for the 1985 Trustees made brief oral submissions in support of the consent

order stating:

“Sir, you’ll recall that in this application, there were basically two issues. One was the
beneficiary designation and the second was to confirm that the transfer of assets from the
1982 Trust to the 1985 Trust were — was appropriate. And that we’ve put that issue
behind us. And through the work of counsel we’ve been able to reach agreement on the
issue of the transfer of assets. I believe, Sir, you received a brief from us and a copy of
the consent order.”

The Court responded:

“I did, and thank you very much for the brief, because it makes it pretty clear [interjection
by counsel for the Trustees omitted] well, what the basis for it is, and I’'m certainly
satisfied that the consent order is appropriate and properly based in law.”*

30. The 1985 Trustees submitted a distribution proposal for the 1985 Trust which was also
discussed at the same hearing as the ATO. The proposal attached authorities which further
supported the propriety of the asset transfer. Specifically, the Trustees attached extracts from

Waters’ Law of Trusts in Canada, 4™ ed. and highlighted, inter alia, the following passages:

“...if a dispositive discretion is sufficiently widely drafted, then a court is likely to
conclude that if the trustees have the power to transfer property outright to a beneficiary,

2 Transcript of Case Management Hearing, August 24, 2016, p. 3, 21-35, Appendix Tab C
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it should be possible to settle property on a new trust for that beneficiary. This was the
decision in Hunter Estate v. Holton [(1992) 7 O.R. (3d) 372]"**

and

“The discretionary trust normally requires the trustee to dispose of the trust property to
whom among the class they think fit, in the amounts and when they think fit...It would
seem that even without an express discretion as to the form of disposition, they have an
implied discretion stemming from the nature of the trust to make dispositions in the form
of re-settlements on new trusts.”

As discussed below, the Court in Hunter Estate relied upon the decision in Pilkington for the

proposition cited by Waters.

31. The distribution proposal also included the Trustees’ suggestion for an amendment to the
1985 Trust beneficiary definition. Having approved the ATO earlier in the hearing, the then

CMJ described this as “the one outstanding issue” in the proceedings.”®

32. The subsequent steps taken by the parties further confirmed their mutual understanding
that following the ATO there were no further issues concerning the asset transfer to be
addressed, and that the assets were to be dealt with pursuant to the terms of the 1985 Trust for

the 1985 beneficiaries.

a. In subsequent submissions the parties described the remaining matters for case

management as narrow in scope and the proceeding close to readiness for trial.

b. In 2018, the Alberta Court of Appeal urged the 1985 Trustees to file an originating
application that “sets out the matters for which advice and direction are sought”*’ The

resulting application filed by the Trustees was limited to a request for advice and

** Brief of 1985 Trustees for Approval of the Distribution Proposal, filed August 5, 2016, Tab 4, page 1201,
Appendix Tab B

25 .

Ibid, at page 1203
2 Transcript of Case Management Hearing, August 24, 2016, supra, at page 9, lines 5-12, Appendix Tab C
2 Twinn v T winn, 2017 ABCA 419 (CanLIl), at para. 22, Authority Tab 2
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direction as to whether the 1985 Trust beneficiary definition was discriminatory, and, if

s0, the appropriate remedy.*®

c. In the subsequent Discrimination Consent Order, the parties agreed that the 1985 Trust’s
beneficiary definition was discriminatory. The Order recited the parties’ mutual
commitment to “a remedy that will protect the existence of the 1985 Trust and the
interests of the beneficiaries.” The Order further provided that the discriminatory nature
of the beneficiary definition could not be used as a ground for dissolving the 1985

Trust.”’

33. At the end of 2018, Henderson J. succeeded Thomas J. as Case Management Justice. At
the first case management meeting thereafter the 1985 Trustees presented an annotated agenda
describing the remaining issues for resolution in case management. Neither the asset transfer or
the ATO remained in issue. The parties also presented a consent Order intended to facilitate the
determination of the remaining issues concerning the beneficiary definition. The Order provided
that “the source and nature of the jurisdiction of this Court to make changes to the definition of
beneficiary as set out in the 1985 Trust” be heard by the Case Management Justice as a directed

issue (The Jurisdiction Issue).*® That issue was scheduled to be heard April 25, 2019.

34.  Between the granting of the ATO on August 24, 2016 and the date scheduled for the
hearing of the jurisdiction issue in April 2019 neither the parties nor the SFN suggested there
was any remaining issue to be resolved with respect to the ATO, or that the beneficial ownership
of the transferred assets was in question. Neither the parties nor the SFN suggested that the
beneficial ownership of the transferred assets did not belong to the 1985 beneficiaries or was

uncertain in any way.
Background to the January 2021 ATO Hearing

35. The Jurisdiction Issue hearing was scheduled for the afternoon April 25, 2019. That

morning counsel received a message from the CMJ stating he had reviewed the briefs filed for

% Application (Statement of Issues and Relief Sought) filed January 9, 2018, Appendix TabD
% Consent Order (Issue of Discrimination), filed January 22, 2018, Appendix Tab E
%% consent Order (Hearing of Jurisdictional Question), granted December 18, 2018, Appendix Tab H
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the Jurisdiction hearing and had also reviewed the ATO, the Trustees’ brief filed in support and

the transcript of the proceedings at which the ATO was granted. The CMJ then stated:

36.

In my view it is necessary, as part of the Jurisdictional Issue, to consider the terms of the
Consent Order [the ATO] and to fully consider what impact that Order has on the trust
terms pursuant to which the trust assets are currently being held. One possibility is that
the trust assets are being held for the benefit of the "Beneficiaries" as defined in the 1985
Trust and the 1985 Trust terms govern. However, that is not the only possibility. The
Consent Order says that the transfer of assets is "approved nunc pro tunc". But the Order
does not address the issue of the terms under which the assets are being held. The
Consent Order does not appear to be a variation of the 1982 Trust and a variation would
likely not be possible without the consent of the beneficiaries (although this clearly looks
like what the trustees were attempting to do in 1985). It is possible that the 1985 Trust is
a successor trust, but again that does not address the question of the terms on which the
trust assets are being held or whether there is an ongoing requirement for the 1985 Trust
to account to the 1982 Trust with respect to the trust assets.

The CMIJ stated this to be “a foundational issue” that needed to be addressed before the

Jurisdiction Issue hearing could proceed. The issue had not been raised in the application before

the Court or in the submissions of any party.

37.

At the April 25, 2019 afternoon hearing, the CMJ elaborated on his rationale for raising

the new issue. After setting out potential difficulties in finding jurisdiction to amend the 1985

Trust’s beneficiary definition he stated, inter alia:

a.

13529667-1

“So I questioned — and I could be totally wrong about this and I’'m more than happy to

hear all of you out —I question the legitimacy of the 1985 trust declaration at all.”

“One of the options here that is easily available is this 1985 trust doesn’t have anything to
do with anything we’re talking about here today. The assets, while they may be situated
in the 1985 trust — because Justice Thomas said that they were — are still subject to the
1982 trust terms. The definition of beneficiaries is members or future members of the
band, that’s the end of it....So the easiest thing to do here is just to say that you haven’t
satisfied me that this 1985 trust is relevant. I’'m not going to exercise my discretion to
modify the definition of beneficiaries in the 1985 trust. 1982 is where we’re going, that’s

where we are....I’m not saying I’ve come to that conclusion but that — that is an avenue
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that is in my mind available subject to counsel telling me that there are roadblocks that

prevent that from happening.”
As a result of these comments the Jurisdictional Issue hearing was adjourned.

38. A further case management meeting was convened on September 4, 2019, to consider
how to properly address the issue raised by the CMJ. Counsel for the OPGT and Ms. Twinn
pointed out the ATO was final, having never been appealed, and that there was no application
before the Court concerning the issue raised by the Court. The OPGT also submitted that a
reversion to the 1982 Trust would strip a number of persons it represented of their beneficiary
status. The CMJ expressed doubt that this was so, but this was confirmed by counsel for the 1985
Trustees. Ultimately, the CMJ stated the issue he had raised concerned the interpretation and
effect of the ATO and invited the parties to file a motion, which the 1985 Trustees did on
September 13, 2019.

39. In a subsequent series of case management meetings, the CMJ provided further

clarification of the issue he had identified including:

a. “....does the 2016 Order mean that the monies or the assets are transferred from 1982 to
1985 and that those assets are then to be administered under the terms of the 1985 Trust
for the benefit of those beneficiaries as described in the 1985, or are the 1985 Trustees
holding assets in some form, and I use the term loosely, so [-—without meaning to ascribe
any legal definition to it, are they holding it by way of constructive trust for the

beneficiaries as defined in the 1982 Trust?”

b. “...the issue I need to decide is whether these assets are being held for the 1985
beneficiaries or the 1982 beneficiaries. That is the sole issue and that revolves around the

interpretation of the consent order.”"

c. “...how could I possibly interpret the August 2016 order without coming to some
conclusion as to what the beneficial ownership of the assets was immediately prior to the

order so that I can determine what Justice Thomas was trying to do? Was he, I mean, if I

3! Transcript of November 22, 2019 Case Management Meeting, pg. 13, lines .27-29, Appendix Tab J
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conclude that the assets were being held beneficially for the 1985 beneficiaries
immediately prior to the order, it makes it a lot easier to come to the conclusion that the
order endorsed the transfer and confirmed the beneficiary status of the 1985 beneficiaries.
If I come to the contrary conclusion, if I say, for instance, that this was an unlawful trust
transfer of the 1982 beneficiaries were in breach of their trust obligations, they
transferred it to the 1985 trustees who knew that there was a breach of trust giving rise to
constructive trust for the benefit of the 1982 beneficiaries, that the totally different

ballgame; right?”*

“I think I have to do that because we have to know what the landscape was when Justice
Thomas set about to grant the order. Was — was he doing nothing more than saying
everything was done properly in 1985 and therefore and just confirm that everything was
done appropriately, so therefore I am confirming the asset transfer, or was he saying, well
no things were not done quite properly but I am going to get an order to clean up some of
the errors that were made. And if this is that scenario was he intending to clean it up
completely by saying that the beneficial ownership was moved to the 1985
beneficiaries.... I don’t think I could try to interpret Justice Thomas is order without
having a — a clear understanding of what in fact and in law the status was immediately

prior to him granting the order.” **

Further production since the previous filed briefs

40.

The OPGT submitted that if the ATO hearing proceeded on the basis described by the

CMJ, a more complete evidentiary record should be provided.>® The OPGT subsequently

applied for additional production from the 1985 Trustees and the SFN which resulted in further

production by the Trustees and, indirectly, the SFN.

41.

On February 20, 2020 the OPGT’s production application was resolved by a Consent

Order pursuant to which the Trustees were to file an Affidavit addressing aspects of application.

%2 Ibid, at pg 22, lines.16-26
3 Transcript of Case Management Hearing held December 20, 2019, p. 8, |. 20-29, Appendix Tab M
** Ibid, at pg 5, line 35 to pg 6, line 21
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The Trustees’ filed Paul Bujold’s Affidavit on February 24, 2020.* The Trustees also provided
additional documents by letter from their counsel pursuant to paragraph 3 of the Production

Consent Order.*®

42. The Trustees’ affidavit and letter provided the following additional materials relevant to

the production request:

a. Documents pertaining to $12 million debenture that the Sawridge First Nation (SFN)
directed be transferred to the 1985 Trust; and

b. Copies of additional correspondence between representatives of Canada and the SFN

relating to Canada’s questions about the Trusts;

c. The information of SFN on several of the production requests as provided by Mike
McKinney to Paul Bujold. The SFN confirmed that information was accurate and could

be relied upon in the proceedings.
43.  Mr. Bujold was Questioned on this affidavit on February 26 and March 2, 2020.%

44. Catherine Twinn also filed an Affidavit with additional evidence relevant to the Asset
Transfer Order application and also a 2" and 3™ Supplementary Affidavit of Records.®® She was

Questioned on her further affidavits March 12, 2020. Her additional evidence included:

a. A more complete compendium of the correspondence between Canada and the SFN
regarding the Trusts, relevant to the SFN’s position on the trusts being created from s.64
Indian Act capital and revenue funds. This more fully confirmed that Canada dropped its

questions about the trusts and did not ultimately challenge the SFN’s position that

35 Affidavit of Paul Bujold filed February 24, 2020, supra, Appendix Tab T

36 Correspondence from Denton’s LLP dated February 14, 2020, Appendix Tab P

7 Transcript of Questioning of Paul Bujold, February 26 and March 2, 2020; Revised answers to Undertaking from
Questioning,-Appendix Tab U

* Second Supplemental Affidavit of Records of Catherine Twinn, sworn December 18, 2019, Documents, Appendix
Tab K; Third Supplemental Affidavit of Records of Catherine Twinn, sworn January 15, 2020. Appendix Tab N;
Affidavit of Catherine Twinn, filed January 28, 2020, supra, para., Appendix Tab O
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Canada had no say in the SFN Trusts, regardless of the origin of the funds used to

39
purchase trust assets.

b. Confirmation that there had in fact been distributions from the 1985 Trust to 1985 Trust
beneficiaries over the years, apparently for tax purposes, with the monies being resettled

back in the 1985 Trust at a later date.*

c. Confirmation the Ron Ewoniak, who was extensively involved in the creation of the
Trusts and the 1985 Transfer, understood the 1982 Trust was dissolved at the time of the
Asset Transfer. Her evidence suggested Mr. Ewoniak was well positioned to provide a
complete evidentiary picture of what occurred in relation to the 1985 Transfer but has not

been produced as a witness by the SEN or the Trustees.*'

d. Evidence that the assets in the 1985 Trust were not derived exclusively from SFN capital

and revenue funds as alleged by the 1985 Trustees and the SFN.*

e. Additional documentation and evidence regarding the $12 million debenture that had
been transferred directly to the 1985 Trust. Ms. Twinn said that in her more than $30 year
tenure as Trustee of the 1985 Trust it was never suggested, as the Trustees now claim,
that this debenture was not actually transferred into the Trust. Ms. Twinn also said the
MNP report relevant to the debenture, which the 1985 Trustees have declined to produce

on the basis of privilege, was commissioned by the Trustees, not by legal counsel.*

** Twinn production: TWN#7811, 7820, 7825, 7837, 7846, 7848, 7853, 7855, 7856, 7860, 7863, 7867, 7878, and
7880, Appendix Tab K

** Twinn production: TWN007806, 7810, 7944, Appendix Tab K

*1 Affidavit of Catherine Twinn, filed January 28, 2020 supra; Transcript of Questioning of Catherine Twinn, March
12, 2020, at pages 29-30, Appendix Tab O

*2 Affidavit of Catherine Twinn filed January 28, 2020, supra, at para 5 (g); Transcript of Questioning of Catherine
Twinn, March 12, 2020, supra, pg. 25, line. 9-16 and pg. 26 lines 15-23 and TWN Doc # for video, Appendix Tab O
* Twinn production: TWN 007890; Transcript of Questioning of Catherine Twinn, March 12, 2020, supra, pg. 70-
71, 73, and 90-91, Appendix Tab K
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45.

17
Confirmation that there is no credible evidence to suggest the SFN or the Trustees
believed the 1982 Trust continued to exist and operate after the 1985 Asset transfer.**

The intended effect and purpose of the 1985 Trust in preserving assets from claims by
Bill C-31 members, most of whom had already received per capita payouts from band

45
assets.

The further evidence and production of Mr. Bujold and Ms. Twinn is further referred to

in the submissions following.

II.

46.

OPGT POSITION ON THE ISSUES

The current application seeks to address issues the ATO resolved and which are res

judicata. The record before the Court clearly shows:

47.

The 1982 Trustees intended to transfer the capital and income of the 1982 Trust to the
1985 Trust for the benefit of the beneficiaries of the 1985 Trust;

The 1982 Trust provided them with the discretion, power and ability to do so, as

recognized by law;
The transfer was properly documented and effected to achieve this result; and
This application can and should be determined on this ground alone.

If the court were to find otherwise, a trial would be required. The relief sought by the

SFN would require rulings on applicable limitations, laches, acquiescence and estoppel which

are matters for trial. That relief would also be a final determination of the substantive rights of

minor beneficiaries the OPGT represents, which the OPGT does not consent to being decided in

the case management process.

“ Transcript of Questioning of Catherine Twinn, March 12, 2020, supra, pg. 34, lines. 16-27 and pg. 35, lines. 1-8,
Appendix Tab W

* Affidavit of Catherine Twinn filed January 28, 2020, supra, at para. 5 (l), Appendix Tab O
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III. SUBMISSIONS

These proceedings were commenced, and have been conducted, on the basis of the
transferred assets being held by the 1985 Trust for the 1985 beneficiaries. The ATO
confirmed this.

48. There is no dispute that the 1982 Trust assets were in fact transferred to the 1985 Trust.
The transactions described above clearly have that effect. In addition, as the Court has

previously observed, at minimum the ATO confirms the assets moved to the 1985 Trust.

49. There can also be no dispute that the 1982 Trustees carried out the transfer of assets to
the 1985 Trust so that the beneficial interest in the assets would thereafter belong to the
beneficiary class as described in the 1985 Trust. In doing so, the 1982 Trustees intended to
protect the assets for the benefit of the same class of persons as when the 1982 Trust was
established, namely present and future members of the SFN in accordance with the Indian Act as

it existed on April 15, 1982. *

50. The asset transfer was effected in the face of the impending amendment to the Indian Act
by Bill C-31. Bill C-31, which the SFN opposed, was to impose new members on the SFN who
would thereby have become beneficiaries of the 1982 Trust. The asset transfer was intended to

avoid that result. As counsel for the SFN told the court following the granting of the ATO:

“The purpose of the transfer in ’82, ’85, in terms of transfer from trust, was to avoid any
claim that others might make in relation to these assets after the enactment of Bill C-31.
So Sawridge First Nation would be highly motivated to ensure that those that were acting
as trustees made the transfer of all the assets from the 82 Trust to the *85 Trust. That
was the reason. The reason clearly was one where it was in everyone’s best interest to
make sure the transfer took place.”*’

51. In accepting the transferred assets, the 1985 Trustees explicitly confirmed they would
administer the assets pursuant to the terms of the 1985 Trust. They have, in fact, administered the

1985 Trust for 35 years for the benefit of the 1985 beneficiary class, including:

“ Affidavit of Catherine Twinn, filed January 28, 2020, para. 5(1), Appendix Tab O:;
* Transcript of August 24 Case Management Hearing at page 39, lines 1-7, Appendix Tab C;
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a. distributions to 1985 Trust beneficiaries for tax purposes;*®
b. by bringing these advice and direction proceedings; and
c. obtaining the ATO.

52. The 1985 Trustees have never taken the position, including on this application, that they
hold the Trust’s assets for anyone other than the 1985 beneficiary class.

53. The parties to these proceedings consented to the ATO and submitted it to the Court on
the basis that the transferred assets were held for the benefit of the 1985 beneficiary class. The
SFN was fully involved in, and consulted about, the ATO and the actual terms of the order which
they characterized as resolving “any possible concerns with respect to the approval of the

transfer of the assets from the 1982 Trust to the 1985 Trust”.

54. The ATO fully resolved one arm of the Trustees’ original application.* Not long before
the ATO, the then CMJ directed the parties to proceed with distribution plan to distribute the
1985 assets to the 1985 beneficiaries. The proposed plan was before him in the same time frame
as the ATO itself. The ATO cleared a path for the 1985 Trust beneficiary definition issue to be

heard and for distribution to proceed.

55. The Court has now redirected the proceeding to address whether the asset transfer
actually conveyed the beneficial ownership of the 1982 Trust assets to the 1985 beneficiaries and

whether the ATO confirmed the transfer of the beneficial interest.

56. The OPGT submits this question is res judicata. To suggest that in approving the ATO
the Court did not determine that beneficial ownership of the 1985 Trust assets belonged to the
1985 Trust’s beneficiaries is entirely inconsistent with the context in which it was granted,
including the history of the proceeding, the submissions of fact and law which the Court

accepted, the intention of the parties and the Court’s determination to move to distribution and

8 Catherine Twinn, 2™ Supplemental Affidavit of Records, TWN 007806, 007810, and 007944, Appendix Tab K
* Application (Statement of Issues and Relief Sought), filed January 9, 2018, Appendix Tab D
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the 1985 beneficiary definition. The issues the CMJ now raises were conclusively determined by

the ATO.

The asset transfer was proper, within the powers of the 1982 Trustees, and effected the
transfer of the assets to the 1985 Trustees for the benefit of the 1985 beneficiaries
57. The SFN’s submissions on the ATO application include the position that the original
1985 asset transfer was invalid and not well founded in law. The OPGT submits these positions
are a collateral attack on the ATO. Were there any remaining jurisdiction to consider the

arguments, the OPGT submits the SFN analysis would also fail on the merits.
The OPGT submits both the facts and the law before this Court establish:

a. the 1982 Trustees held the discretion under the terms of the 1982 Trust to transfer the

capital and income of the 1982 trust to another trust for the same beneficiaries;

b. they properly and effectively exercised that discretion in transferring the 1982 Trust
assets to the 1985 Trust; and

c. the effect of the transfer was that the beneficial interest in those assets was held thereafter

by the 1985 beneficiary class.
58. The OPGT further submits that all of the foregoing was confirmed by the ATO.

59. The discretion exercised by the 1982 Trustees is of the broadest possible nature.
Paragraph 6 of the 1982 Trust gave the 1982 Trustees “complete and unfettered discretion” to
pay any or all capital and income of the Trust “as they in their unfettered discretion from time to
time deem appropriate for the beneficiaries set out above” and to make such payments “at such
time, and from time to time, and in such manner as the Trustees in their uncontrolled discretion

deem appropriate.”

60. Trustees who enjoy such broad discretion may, inter alia, exercise it by transferring the
assets to a new trust for the same beneficiary or beneficiaries. As the passages from Waters’

cited above say, where trustees enjoy broad discretion to transfer trust assets to a beneficiary

13529667-1



21

directly, the discretion to settle that property on a new trust for that beneficiary will be found.

Recognizing Pilkington as remaining the leading English authority:

61.

“One of the powers that trustees may have is to end the trust by settling the trust property
on new trusts, whether or not they are the trustees of the new trusts. A general power of
appointment may permit this (Thomas, Powers (1998) at 410-18; Hunter Estate v. Holton
(1992), 7 O.R. (3d) 372 (Ont. Gen. Div.); see chapter 21, Part V). If this is done, the old

trust ends according to its terms, because no property is held in trust under its terms”.”°

The SFN relies on a group of cases that consider Pilkington to argue was not properly

relied on for the asset transfer or the ATO. The OPGT respectfully submits the cases, properly

applied, fully support the application of Pilkington to the facts relevant to the transfer and the

ATO.

62.

In Hunter Estate v. Holton, the Ontario Court General Division (now the Ontario

Superior Court of Justice) approved the following statement from the unreported 1988 decision

of Barr J. in McLean v. Stewart:

63.

“It would be incongruous if the law were to hold that the trustees might pay to the
beneficiaries their shares outright, but might not pay them to trustees to be held in trust
for them. Nor need the terms of the new trust be the same as those in the original trust
providing they are beneficial.”'

In approving and applying this statement, the Court in Hunter Estate made extensive

reference to the decision in Pilkington and additional English authority to the same effect. It

concluded its reasons on this issue as follows:

“In the present case, clause III(i)(C) [of the will in question] gives an unfettered right to
pay "for the benefit" of the testator's issue. In my opinion this includes the settlement of
new trusts. I therefore find that the trustees have the power and it is lawful for them to
transfer all of the assets of the Family Fund to new trusts.”*

0 Waters’ Law of Trusts in Canada, 4™ ed., Authorities Tab 3
> Hunter Estate v. Holton(1992), 7 O.R. (3d) 372 (Ont. Gen. Div.), authorities to the November 15, 2019 brief of
the SFN, Tab 6, at para 13, Nov 15, 2019 Brief of Sawridge Trustees
52 .
Ibid, at para. 18
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64.  The decision in Hunter Estate was relied upon for this proposition in the B.C. Supreme
Court decision in Chalmers v. Chalmers Alter Ego Trust” in which a resettlement into a new

trust was challenged. The Court noted:

“The parties agree that in law a trust may be resettled, so long as nothing in the terms of
the original trust precludes such a resettlement. The petitioner cites Hunter Estate v.
Holton (1992), 1992 CanLII 7735 (ON SC), 7 O.R. (3d) 372 (Gen. Div.), as authority for
this general proposition. There, Steele J., after referring to the House of Lords decision of
Pilkington v. Inland Revenue Commissioners, [1964] A.C. 612, found that the terms of
the trust in issue permitted the trustee to transfer all the assets of the trust into new trusts,
an effective resettlement.”

65. A similar conclusion was reached by the English Court of Appeal in Re Hastings-Bass. In
finding the resettlement of trust assets into a successor trust had been properly effected (to the
extent the resettlement did not offend the rule against perpetuities) the Court relied on the
decision in Pilkington. It noted the decision in Pilkington had found nothing in the relevant
powers of the trustees “...which in terms or by implication restricted the width of the manner or
power of advancement.” The Court of Appeal concluded that in the case before it, it too could
find nothing to limit the power of the trustees to make “an advancement which creates new

beneficial interests in c:»,lpit:»,ll”.54

66. These findings apply here and fully support the validity of the asset transfer. Nothing in
the 1982 Trust limits or purports to limit the exercise of discretion by the 1982 Trustees to

resettle trust assets in a new trust for the beneficiaries.

67. The SFN argues that the resettlement was impermissible because the beneficiaries of the
1985 Trust are not the same as the 1982 beneficiaries. The OPGT’s November 20, 2019 reviews

why this position is not well founded.

68.  The SFN’s argument on this account is also res judicata, having been resolved by the

ATO. The brief of the 1985 Trustees in support of the ATO (the ATO Brief) specifically

> Chalmers v. Chalmers Alter Ego Trust, 2017 BCSC 2646 (CanLII), Authorities Tab 4

** Re Hastings-Bass (deceased), [1974] 2 Al E.R. 193 (CA) at page 204, Authorities Tab 5; See also Joy
Technologies Canada Inc. v. Montreal Trust Company of Canada 1995 CarswellOnt 187, 1995 C.E.B. & P.G.R. 8208
(headnote only), [1995] O.J. No. 4135 including at paragraphs 44 and 53-56, Authorities Tab 6
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submitted that the principle in Pilkington was applicable “as the transfer from the 1982 Trust to
the 1985 Trust was for the benefit of the same beneficiaries and preserved their interest in the
trust assets.” The then CMJ accepted these submissions and confirmed the ATO was “properly
supported in law”. The CMJ invited counsel for the SFN to speak to the granting of the ATO and
counsel for the SFN advised: “I don’t have anything to say.”

69.  The SFN argues the Court should find the transfer was not proper because the
composition of the beneficiary class under the 1982 Trust would be changed in the near future by
virtue of the new members who would be imposed on the SFN by Bill C-31 and who would
thereby become beneficiaries in the 1982 Trust. However, at the time of the asset transfer those
persons were neither members of the SFN nor beneficiaries under the 1982 Trust. The OPGT
submits the impending advent of Bill C-31 could not and did not have the effect of limiting the
Trustees’ ability to exercise their discretion for the benefit of the beneficiaries as they existed at

the time of the asset transfer.

70. On the contrary, that potential dilution of the existing beneficiaries’ interests by the
addition of members under Bill C-31 provided a reasonable basis for the Trustees to exercise
their discretion to avoid such dilution from occurring. This was specifically referred to by the
1985 Trustees in their submissions in support of the ATO. They noted the 1985 Trust “was
designed to protect the assets of the 1982 Trust as they existed in 1985 before the passage of Bill
C-31.” The rationale was also endorsed by counsel for the SFN in his submissions after the ATO

was granted.”

71.  Ultimately, just as the 1982 Trustees would have been free to exercise their discretion to
distribute the Trust assets to the beneficiaries as of April 15, 1982, so they were equally free to
resettle the Trust assets into a new Trust for the benefit of that same group of people. That is

what they did, and that is what the ATO confirmed.

72. The OPGT notes the November 20, 2019 SFN and Trustee briefs rely on the Queen’s
Bench decision in Bruderheim, recently affirmed by the Court of Appeal. The OPGT notes the

> Transcript of August 24 Case Management Hearing at page 39, lines 1-7; November 15, 2020 Brief of the OPGT,
Schedule “J”, Appendix Tab C
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decision has no application to this case. It concerned beneficiaries who voluntarily placed
themselves outside the beneficiary definition of a trust in which they had formerly held a
beneficial interest, as a result of which they could no longer claim an interest in the trust. It has

no bearing on the exercise of discretion to resettle a trust.

The additional production does not complete the record, but generally confirms the
OPGT’s previous submissions.

73. The OPGT has made progress in adding to the record before the Court. However,
particularly given the evidence withheld on the suggestion it is privileged (and privileged has not
already been waived), it does not appear the Court will have the benefit of a complete record

regarding the 1985 asset transfer for this application.

Canada’s questions about the Trusts were resolved with no challenge to the validity of the
asset transfer or the 1985 Trust.

74. Initially, the SFN relied heavily on the 1985 Trust assets having been originally
purchased with capital and revenue funds, monies that had to be released by Canada under s.64
and 66 of the Indian Act to challenge the assed transfer. SFN suggested the original character of
the funds required them to be used solely for the benefit of SFN members. The SFN produced a
partial compendium of correspondence between the SFN and Canada regarding the funds and the
Trusts to support its position. The OPGT responded to these submissions at paragraphs 30 to 33
of the November 15, 2019 brief.

75.  The additional production provided a more complete picture of the correspondence
between the SFN and Canada. The final letter in the more complete compendium from Mr.
Cullity’s firm confirms Canada’s inquiries ended in 1995. Canada did not pursue the matter and
did not interfere in the operation of the Trusts on the basis of the original nature of the funds or

.56
otherwise.

76. As argued by the SFN itself in that complete compendium of correspondence, and later

affirmed by the SCC in Ermineskin, Canada has no ongoing oversight of the monies. The nature

6 TWNO007867, supra, Appendix Tab K
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or origin of the funds used to purchase assets in the 1985 Trust is no impediment to the asset

transfer or the beneficial ownership of the appeals resting with the 1985 beneficiaries.
There is no credible evidence that the 1982 Trust continues to exist

77. The SFN’s previous submissions relied on the position that the 1982 Trust remains in
existence and that its current trustees are the present Chief and Council of the SFN. The SFN
further submitted the 1982 Trust has never been dissolved by an act of the 1982 Trustees.

78. The SFN also submitted what occurred in 1985 was not a transfer of assets but an
unauthorized amendment of the 1982 Trust that did not receive the necessary judicial approval.
This SFN argument was based upon a note to the 1986 financial statements to the 1985 Trust
which said that the 1982 Trust “changed its name to “The Sawridge Band Inter-Vivos Settlement
Trust [i.e. the 1985 Trust] in 1985”.

79. The OPGT responded to aspects of these arguments in the November 20, 2019 brief. As
these assertions were unsupported by evidence or an apparent misinterpretation of the 1986
financial statements, the OPGT sought additional production to assist the Court in evaluating

those positions.

80. The additional evidence obtained has confirmed there is no air of reality to these

arguments and confirms the OPGT’s previous submissions.

81.  In his 2020 Questioning, Mr. Bujold agreed that the note in the 1986 financial statement
was not consistent with the documentary record pertaining to the creation of the 1985 Trust and
the asset transfer. As for the continued existence of the 1982 Trust, the Trustees have not
produced a single document to support the suggestion the 1982 Trust continues to operate.
Catherine Twinn’s production and evidence confirmed the 1982 Trust was dissolved and never
spoken of amongst the Trustees.”’” The OPGT submits this SFN argument should be given no
weight.

37 Affidavit of Catherine Twinn, filed January 28, 2020, para. 5(n), Appendix Tab O; Transcript of Questioning of
Catherine Twinn held March 12, 2020,_Appendix Tab W.
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Implications Regarding the Adequacy of SFN Member’s approval of the 1985 Asset

Transfer
82. The SFN’s submissions have implied the 1985 SFN Members’ resolution was not
actually indicative of full support of the asset transfer by the SFN Members or somehow did not
represent the Members’ wishes. The OPGT sought additional production on the issue to allow
the Court to assess whether there was any credible basis to question the Member’s resolution.
The SFN’s production reply stated that any internal SFN processes are irrelevant to the
Application.”® The OPGT submits the SEN’s positions are inconsistent and that in the absence of
any evidence to the contrary which the SFN either does not have or refused to provide, the

parties and the Court can and should to rely on the Members resolution as being effective.

83.  The additional Twinn production included the letter from Mr. Cullity, quoted above,
which says the Members resolution, was not legally necessary, but was passed to indicate “that
the decisions and actions of the Trustees were approved by the Band”. The Member’s
resolution, while not passed for that purpose, would also estop Band members who were

beneficiaries from raising any future objections to the asset transfer.”

Further evidence of Mr. Bujold leaves major questions unresolved concerning the $12
Million debenture in the 1985 Trust.

84. The OPGT’s November 15, 2020 submissions reminded the Court that the 1985 Trust
held assets beyond those transferred from the 1982 trust, specifically a $12 million debenture.
The SFN responded with assertions, unsupported by evidence, to the effect that the debenture
may have no remaining value and was not a barrier to finding all assets in the 1985 Trust are

held for the benefit of the 1982 beneficiaries.

85. The OPGT sought additional production on this issue, given the value of the asset in
question and its potential significance to the minor 1985 trust beneficiaries. The SFN’s reply on

production acknowledged it had no additional evidence on the debenture.

58

59 Letter from Davies Ward Beck to McKinney, dated March 3, 1997, TWN 0007867, Appendix Tab K
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86.  Prior to this assertion by the SFN, the Trustees’ evidence had been consistent — that the
1985 Trust assets included a $12 Million debenture issued to Walter Twinn by Sawridge
Enterprises Ltd. that was not part of the asset transfer from the 1982 Trust.

87. Mr. Bujold testified that the debenture was issued by Sawridge Enterprises Ltd. to Walter
Twinn as Trustee for the Band in relation to the construction and development of a hotel. As
described above, Walter Twinn transferred the debenture to the 1985 Trust pursuant to an April
15, 1985 SFN Band Council Resolution. The transfer was effected by way of assignment
executed by Walter Twinn and by the 1985 Trustees. At the time of the assignment, the sum of
$13,157,219.89 was due or accruing due and unpaid.

88.  The foregoing reflected the evidentiary record on the topic of the debenture at the time
the ATO was granted. In its prior brief, the OPGT noted that it was unlikely the ATO was
intended to leave the 1985 Trust with two classes of assets — one (the debenture) held for the
1985 beneficiaries and the other (the assets transferred from the 1982 Trust) whose beneficial

ownership remained undetermined.

89. Catherine Twinn’s additional production, while not available at the time the ATO was
granted, confirmed that in 2010, the Trustees gathered a group with knowledge of the history and
background of the Trusts to document their knowledge. At that time, the corporations and the

Trustees regarded the $12 million debenture as an asset of the 1985 Trust.*

90. Regardless, at the Mr. Bujold’s 2020 questioning, Mr. Bujold appeared to resile from his

previous evidence, testitfying that:

a. there was nothing in the records of the 1985 Trust or the Sawridge Group of Companies

indicating that the debenture had been actually transferred into the 1985 Trust;

b. he was unable to find any reference to the debenture in subsequent documents including

financial statements;

5 Transcript of Sawridge Trust meeting, May 10, 2010, March 12, 2020 Questioning of Catherine Twinn, Answers
to Undertakings, UT #18, Appendix Tab X
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c. the debenture had been “cancelled”, and
d. the Trustees now took the position the debenture never formed part of the Trust.'

91. Mr. Bujold acknowledged he was not confident the documentary record he reviewed
concerning the debenture was complete. He further acknowledged he could not say whether the
$12 Million debenture had converted into another asset, either by repayment or substitution for

another asset — specifically, a subsequent $35 Million debenture.®

92. Both Ms. Twinn and Mr. Bujold confirmed the Trustees commissioned an accounting
review by Meyers Norris Penny (MNP) to determine the status of the debenture in relation to the
1985 Trust.”* The Trustees have refused to produce the report on the grounds of privilege.**

Ms. Twinn testified the report was commissioned by the Trustees, not legal counsel.®®

93. The OPGT stands by its original submissions concerning this debenture, based on the
evidence known to the parties and before the Court at the time of the ATO. The OPGT also
notes that were the Court to conclude the transferred assets were not held for the 1985
beneficiaries, further proceedings would still be required in relation to the 1985 Trust. These
would be necessary to determine what assets the 1985 Trust holds that did not originate in the
asset transfer, and whether the 1985 Trust’s beneficiary definition should and could be amended

prior to any distribution of such assets.

The 1985 Trustees and the SFN have reserved the right to raise objections based on
privilege to the OPGT’s use of the evidence and production of Catherine Twinn. The
OPGT provides the following background concerning such potential objection.

94, The SFN and the Trustees raised potential claims of privilege leading up the Catherine
Twinn’s March 12, 2020 Twinn questioning. At the Questioning, both placed on the record their

®! Transcript of Questioning of Paul Bujold, February 26/March 2 supra, at pg 47 line 21 to pg. 48 line 8; pg 46 lines
20 to 24; pg 43 line 19 to pg 44 line 6, Appendix Tab U
%2 Ibid, pg 48 line 22 to pg 49 line 11; Answer to Undertaking #9, Appendix Tah V.
% Transcript of Questioning of Paul Bujold, February 26/March 2 supra, pg 62 line 25 to pg 63 line 14 Appendix
Tab U; Transcript of Questioning of Catherine Twinn, March 12, 2020, pg. 90-91,_ Appendix Tah W_

Transcript of Questioning of Paul Bujold, February 26/March 2 supra, pg 62 line 25 to pg 63 line 14, Appendix
Tab U; Answer to Undertaking #11, Appendix Tab V
5 Transcript of Questioning of Catherine Twinn, March 12, 2020, pg. 90-91, Appendix Tab W
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intention to raise any privilege-based objection to evidence at the hearing of the ATO issue. The

OPGT submits any such claims, if made, must take into account the existing Privilege Orders.

95. The Trustees and the SFN negotiated Privilege Orders to limit the waiver of privilege
associated with document production by Catherine Twinn.®® The orders do not impact the
Trustees’ own production, referred to as the “excluded documents” in the Trustees’ privilege
order. The Trustees’ Privilege Order also prohibited objections to the use or admissibility of the

disclosed documents or information based solely on solicitor client privilege.
96. The SFN Privilege Order:

a. confirmed the SFN did not object to production of the SAOR if the SFN Privilege Order

was granted;

b. stated that “...the terms of this order shall not apply to relieve or rectify any loss or waiver

or privilege by Sawridge that arises from matters other than service of the SAOR;” and,

c. Any waiver of privilege in relation to the SAOR is limited to the SAOR’s contents and

there is no subject matter waiver.”’

97. In OPGT’s production application was resolved with a consent order that required filing
of an affidavit by Paul Bujold. ®® The order did not contemplate a general waiver of privilege

over the information to be provided by SFN and the Trustees.

98.  The OPGT requested document production of items relevant to the issues being argued in
the application that, would not normally be privileged as between Trustees and beneficiaries.

Unfortunately, those requests were resisted and the Court is left without a complete picture.®’

% Consent Order (Privilege), filed December 19, 2018 Appendix Tab H; Consent Order (Privilege), filed February
21,2020, Appendix Tab R

%7 Consent Order (Privilege), filed February 21, 2020, Appendix Tab R

% Consent Order (Application by the Officer of the Public Trustee and Guardian for Additional Production), filed
February 21, 2020 Appendix Tab S

% Transcript of March 12, 2020 Questioning of Catherine Twinn, pg. 1-5 Appendix Tab W; Transcript of February
26/March 2, 2020 Questioning of Paul Bujold, Appendix Tab U
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99.  The Trustees and the SFN have reserved the right to pursue privilege issues at the ATO
Application hearing. The OPGT has encouraged them to at least address the issues by way of this
first round of supplementary submissions so as to ensure the OPGT may reply and to avoid

unnecessary use of Court time on these matters at the ATO application. "°

The case management nature of the current application limits the scope of the Court’s
determination.

100.  After the ATO, the remaining matters for case management were narrow in scope and the
proceeding close to readiness for a trial which would make a final determination on any

amendment to the 1985 Trust’s beneficiary definition.

101. In 2018, following the granting of the ATO, the Trustees had been ordered to file an
originating application that “sets out the matters for which advice and direction are sought™’".
The resulting application was limited to a request for advice and direction on the 1985 Trust

beneficiary definition.”” Matters related to the ATO were no longer in issue in the proceeding.

102. A hearing of the Jurisdiction Issue (the sources of jurisdiction on which the Court might
rely to vary the 1985 beneficiary definition) was scheduled for April 25, 2019 to further narrow
the issues for trial. The issues in the current application were never raised by a party or
participant prior to April 25, 2020 and, indeed, an application was only filed at the invitation of
the Court.”

103. The OPGT has expressed its concerns that the current application has the potential to
depart from the proper scope of case management.”” While the case management process may

serve to narrow issues, case management justices must take care not to intrude upon the role of

7 Transcript of March 12, 2020 Questioning of Catherine Twinn, pg. 5, Appendix Tab W; Litigation Plan, filed
February 20, 2020, Appendix Tab Q; March 30, 2020 Correspondence from Hutchison Law to Dentons and Parlee,
Appendix Tab Y; April 14, 2020 Correspondence from Hutchison Law to all parties, Appendix Tab Z

Order <filed?> January 22, 2018, Appendix Tab E
> Application (Statement of Issues and Relief Sought) filed January 9, 2018, Appendix Tab D
7 Transcript of October 30, 2019 Case Management Hearing, pg. 51, 1.27-35, Appendix Tab I
b Balogan v. Pandher (2010) A.J. No. 108 (C.A.), at para. 9, Authorities Tab 7; Condominium Corp. No. 0321365
v. Prairie Communities Corp. (2017) A.J. No. 559 (QB) at para. 2-5, Authorities Tab 8
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the trial justice or deal with matters which impact the parties substantive rights, such as final

relief, without the consent of the parties.”

104. The CMJ’s comments to date have suggested the Court it is considering the possibility of
finding a resulting trust in the transferred assets for the benefit of the 1982 Trust
beneficiaries. The SFN explicitly seeks relief in the course of the current application asking the
Court to “direct that the assets held in the 1985 Trust are held subject to the terms of the 1982
Trust and for the benefit of the beneficiaries of the 1982 Trust....”.”®

105. The SFN’s submissions, and the Trustees’ November 20,2019 submissions, indicate they
seek the equivalent of a final order that will conclude this action. The Court’s own comments

recognize the path being chosen will bring the Court to a point where it must rule in a manner

that may look like a remedy. ”’

106. The OPGT submits such orders or relief are not properly available outside the trial
context. The OPGT has been explicit that it cannot consent to the contemplated order being

o 8
addressed in this case management process.’

107.  Such orders or relief are also outside the scope of the application before the Court, which

1s for:

“Determination and direction of the affect (sic) of the consent order made by Mr. Justice
D.R.G. Thomas pronounced on August 24, 2016, respecting the transfer of assets from
the Sawridge Band Trust dated April 15, 1982 (the “1982 Trust”) to the Sawridge Band
Inter Vivos Settlement dated April 15, 1985 (the “1985 Trust), as more particularly
described below.”

108. It is not within the purview of the application, or the case management process, to make a
ruling on who enjoys the beneficial interest in the transferred assets should it be determined the

ATO does not confirm the assets are held for the benefit of the 1985 beneficiaries.

" Tremco Incorporated v. Gienow Building Products Ltd. (2000) ABCA 105, dissent at para. 80,|Auth0rities Tab 9|
76

" Transcript of November 22, 2019 Case Management Meeting, pg. 8, 1. 14-20, Appendix Tab J
78 Transcript of November 22, 2019 Case Management Meeting, pg. 9-12, Appendix Tab J
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109. If this Court were to find the ATO did not confirm the propriety of the asset transfer and
did not confirm that the transferred assets are held for the 1985 beneficiaries, further proceedings
would be necessary to determine who does hold the beneficial interest in the assets and on what
basis. Such a proceeding would require viva voce evidence, that permits assessment of

credibility, relevant to issues including applicable limitations, laches, estoppel, and acquiescence.

110. For example, it is well established that equitable remedies, including constructive or
resulting trusts, remain subject to the Limitations Act. Given the asset transfer occurred more

than 35 years ago, the question of limitations would need to be addressed.”

111.  Even if the relief sought by the SFN were cast as the seeking of declaratory relief with
respect to the beneficial ownership of the transferred assets, it would still amount to a remedial
order beyond the scope of this application or case management. There cannot be an enforcement
of an alleged beneficial interest on the part of the 1982 beneficiaries without entering into the

territory of a remedial order.*

The parties to the consent order intended that it confirm the transferred assets were held
by the 1985 Trustees for the 1985 beneficiaries
112.  The conclusion that the ATO confirmed the transferred assets are held in the 1985 Trust
for the benefit of the 1985 beneficiaries is consonant with the intentions of the parties. As
counsel for the Trustees expressed in her correspondence seeking the parties’ consent to the ATO
(which the SFN forcefully endorsed) the purpose of the order was to confirm that “the 1985
Trust is the entity with which to deal.” This is supported by the surrounding objective

circumstances.

113.  Consent orders are viewed as contracts to which the rules of contract interpretation apply.

Those rules require it be interpreted so as to discover and give effect to the intentions of the

" Johansson v. Fevang [2009] A.J. No. 1063 (QB), para. 10-1, Authorities Tab 10; McConnell v. Huxtable [2014]
ONCA 86 at para. 50, Authorities Tab 11
8 Yellowbird v. Samson Cree Nation (2008) ABCA 270, para41-47, Authorities Tab 12

13529667-1



33

parties at the time the contract was made. This intent is determined by reference to the terms of

the contract and the surrounding circumstances or context of the agreement.”’

114. This approach to contractual interpretation, which was authoritatively confirmed by the
Supreme Court of Canada in Sattva Capital Corporation v Creston Moly Corporation®, requires
the Court to look at the context within which the agreement was made in order to obtain an
understanding “of the mutual and objective intentions of the parties as expressed in the words of

the contract.”®?

115. In this case, the context makes clear that since the outset of the proceedings, the 1985
Trustees sought comfort from the Court that the asset transfer had been properly carried out.
Confirmation of that was one key step towards the ultimate goal of distributing the 1985 Trusts
assets to the 1985 beneficiaries. The other key step was the potential amendment of the 1985

beneficiary definition to address its discriminatory nature.

116. Given this context, it is evident the parties intended the ATO to affirm the assets were
held by the 1985 Trustees for the 1985 beneficiaries. The invocation of the Pilkington principle
in the submissions supporting the ATO to show that the transfer had been proper, and the
subsequent proceedings which were entirely focused on the 1985 beneficiary definition further

confirm this.

The meaning and effect of the ATO was to confirm the foregoing. The parties consented
to it on that understanding. The issue is res judicata.
117. Rather than simply present the consent order for signature, the 1985 Trustees provided
the Court with a brief setting forth the relevant factual and legal considerations. In doing so they
set out a summary of the circumstances pertaining to 1982 and 1985 Trusts and the transfer of

the assets, including that:

a. the purpose of the transfer to protect the assets for the pre Bill C-31 beneficiaries;

81 Simonelli v. Ayron Development, 2010 ABQB 565 at para. 74, Authorities Tab 1

%2 Sattva Capital Corporation v. Creston Moly Corporation [2014] SCC 53, Authorities Tab 13

8 IFP Technologies (Canada) Inc v EnCana Midstream and Marketing, 2017 ABCA 157, at para 81, Authorities
Tab 14 —_—
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b. the assets were transferred directly from the 1982 to the 1985 Trust;

c. the transfer was carried out under the guidance of lawyers and accountants who provided

a high level of advice;

d. the transfer documents included the April 15, 1985 Resolution of the 1982 Trustees and
the April 16, 1985 declaration of both the 1982 and 1985 Trustees;

e. the transfer involved all of the assets of the 1982 Trust;

f. at the time of the transfer the beneficiaries of the 1982 and 1985 Trusts were the same

and therefore preserved their interest in the trust assets; and,
g. the 1985 Trustees believed the transaction was carried out properly.

118. The ATO Brief noted the facts were drawn from the Affidavit of Mr. Bujold filed
September 12, 2011 and from the Questioning on Affidavit of Mr. Bujold by counsel for the
OPGT in May 2014 and by counsel for the SFN in July 2016. A copy of the complete
Questioning by SFN counsel was attached to the ATO Brief.

119. The ATO Brief went on to provide legal argument that the trust to trust transfer was
appropriate based upon the principle in Pilkington, a copy of which was also attached. The brief
submitted that the Pilkington principle was authority for the validity of a trust to trust transfer
where the beneficiaries were the same and it was in the best interests of those beneficiaries, both

of which conditions existed in this case.

120.  Although Mr. Bujold stated the 1985 Trustees had been concerned about the absence of
the beneficiary approval and court approval similar to that obtained in connection with the 1983
amendment to the 1982 Trust, this did not figure in the submissions for good reason. As the
submissions and reliance upon Pilkington made clear, the asset transfer issue was about
confirming the 1982 Trustees exercise of their discretion to resettle the assets in the 1985 Trust
had been proper. It did not involve an amendment to the Trust requiring beneficiary or Court

approval like the 1983 amendment.
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121, The then CMIJ accepted the Trustees submissions, ruled that he was satisfied the proposed
consent order was “appropriate and properly based in law”. and signed it. The OPGT submits in
so doing he relied upon the evidence and the legal submissions as to the law before him to
confirm that the 1982 Trustees exercise of discretion to resettle the assets into the 1985 Trust had
been proper and effective and thus had resulted in the assets being held in the 1985 Trust for the

1985 beneficiaries.

122. The OPGT submits this finding demonstrates that the main issue raised on this
application — where the beneficial interest in the transferred assets lay before the ATO was

granted — is the very issue the ATO determined and is res judicata.

Order Sought

The OPGT respectfully repeats its request for an Order as set out in paragraph 96 of its

November 15 brief.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 27" day of November, 2020

HUTCHISON LAW FIELD LAW sk
Per: Per: ; 2 | ’}{L:"/t
. \,
“JANET L. HUTCHISON P. JONATHAN FAULDS, Q.C.
Solicitors for the Office of the Public Solicitors for the Office of the Public

Guardian and Trustee of Alberta Guardian and Trustee of Alberta
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AFFIDAVIT OF PAUL BUJOLD

Sworn on August 30, 2011

Clerk’s stamp:

/)O3 1977

EDMONTON

IN THE MATTER OF THE TRUSTEE ACT,
R.S.A. 2000, c¢. T-8, AS AMENDED

IN THE MATTER OF THE SAWRIDGE
BAND INTER VIVOS SETTLEMENT
CREATED BY CHIEF WALTER PATRICK
TWINN, OF THE SAWRIDGE INDIAN
BAND, NO. 19, now known as SAWRIDGE
FIRST NATION, ON APRIL 15, 1985

(the “1985 Sawridge Trust”)

ROLAND TWINN,

CATHERINE TWINN,

WALTER FELIX TWIN,

BERTHA L’HIRONDELLE, and
CLARA MIDBO, as Trustees for the 1985
Sawridge Trust

Affidavit of Paul Bujold for Procedural
Order

Attention: Doris C.E. Bonora

Reynolds, Mirth, Richards & Farmer LLP
3200 Manulife Place

10180 - 101 Street

Edmonton, AB T5J 3W8
Telephone:  (780) 425-9510
Fax: (780)429-3044

File No: 108511-001-DCEB

I, Paul Bujold, of Edmonton, Alberta swear and say that:
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I am the Chief Executive Officer of the Sawridge Trusts, which trusts consist of the
Sawridge Band Intervivos Settlement created in 1985 (hereinafter referred to as the “1985
Trust”) and the Sawridge Band Trust created in 1986 (hereinafter referred to as the “1986
Trust”), and as such have personal knowledge of the matters hereinafter deposed to
unless stated to be based upon information and belief, in which case I verily believe the
same to be true.

I make this affidavit in support of an application for setting the procedure for seeking the
opinion, advice and direction of the Court respecting the administration and management
of the property held under the 1985 Trust.

On April 15, 1982, Chief Walter Patrick Twinn, who is now deceased, executed a Deed
of Settlement a copy of which is attached hereto as Exhibit “A™ to this my affidavit
(“1982 Trust”).

On April 15, 1985, Chief Walter Patrick Twinn, who is now deceased, executed a Deed

of Settlement a copy of which is attached hereto as Exhibit “B” to this my affidavit
(“1985 Trust™).

On August 15, 1986, Chief Walter Patrick Twinn, who is now deceased, executed a Deed
of Settlement a copy of which is attached hereto as Exhibit “C” to this my affidavit
(“1986 Trust™).

The Trustees of the 1985 Trust have been managing substantial assets, some of which
were transferred from the 1982 Trust, and wish to make some distributions to the
Beneficiaries of the 1985 Trust. However, concerns have been raised by the Trustees of
the 1985 Trust with respect to the following:

a. Determining the definition of “Beneficiaries” contained in the 1985 Sawridge
Trust, and if necessary varying the 1985 Sawridge Trust to clarify the definition
of “Beneficiaries”.

b. Seeking direction with respect to the transfer of assets to the 1985 Sawridge Trust.

In order to determine the beneficiaries of the 1985 Trust, the Trustees of the 1985 Trust
directed me to place a series of advertisements in newspapers in Alberta, Saskatchewan,
Manitoba and British Columbia to collect the names of those individuals who may be
beneficiaries of the 1985 Trust.

As a result of these advertisements I have received notification from a number of
individuals who may be beneficiaries of the 1985 Trust.

I have corresponded with the potential beneficiaries of the 1985 Trust and such
correspondence is attached hereto as Exhibit “D”.

[ have compiled a list of the following persons who I believe may have an interest in the
application for the opinion, advice and direction of the Court respecting the
administration and management of the property held under the 1985 Trust:

a. Sawridge First Nation;
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b. All of the registered members of the Sawridge First Nation;

53 All persons known to be beneficiaries of the 1985 Sawridge Trust and all former
members of the Sawridge First Nation who are known to be excluded by the
definition of “Beneficiaries” in the 1986 Sawridge Trust, but who would now
qualify to apply to be members of the Sawridge First Nation;

d. All persons known to have been beneficiaries of the Sawridge Band Trust dated
April 15, 1982 (hereinafter referred to as the “1982 Sawridge Trust™), including
any person who would have qualified as a beneficiary subsequent to April 15,

1985,

e All of the individuals who have applied for membership in the Sawridge First
Nation;

£ All of the individuals who have responded to the newspaper advertisements

placed by the Applicants claiming to be a beneficiary of the 1985 Sawridge Trust;

g. Any other individuals who the Applicants may have reason to believe are
potential beneficiaries of the 1985 Sawridge Trust;

h. The Office of the Public Trustee of Alberta (hereinafter referred to as the “Public
Trustee”) in respect of any minor beneficiaries or potential minor beneficiaries;

(those persons mentioned in Paragraph 10 (a) — (h) are hereinafter collectively
referred to as the “Beneficiaries and Potential Beneficiaries™); and

i Those persons who regained their status as Indians pursuant to the provisions of
Bill C-31 (An Act to amend the Indian Act, assented to June 28, 1985) and who
have been deemed to be affiliated with the Sawridge First Nation by the Minister
of Aboriginal Affairs and Northern Development Canada (hereinafter referred to
as the “Minister”).

The list of Beneficiaries and Potential Beneficiaries consists of 194 persons. I have been
able to determine the mailing address of 190 of those persons. Of the four individuals for
whom I have been unable to determine a mailing address, one is a person who applied for
membership in the Sawridge First Nation but neglected to provide a mailing address
when submitting her application. The other three individuals are persons for whom I
have reason to believe are potential beneficiaries of the 1985 Trust and whose mother is a
current member of the Sawridge First Nation.

With respect to those individuals who regained their status as Indians pursuant to the
provisions of Bill C-31 and who have been deemed to be affiliated with the Sawridge
First Nation by the Minister, the Minister will not provide us with the current list of these
individuals nor their addresses, citing privacy concerns. These individuals are not
members of the Sawridge First Nation but may be potential beneficiaries of the 1985
Trust due to their possible affiliation with the Sawridge First Nation.

A website has been created and is located at www.sawridgetrust.ca (hereinafter referred
to as the “Website”). The Beneficiaries and Potential Beneficiaries and the Minister have
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access to the Website and it can be used to provide notice to the Beneficiaries and
Potential Beneficiaries and the Minister and to make information available to them.

14.  The Trustees seek this Court’s direction in setting the procedure for seeking the opinion,
advice and direction of the Court in regard to:

a. Determining the Beneficiaries of the 1985 Trust.

b. Reviewing and providing direction with respect to the transfer of the assets to the
1985 trust.

¢ Making any necessary variations to the 1985 Trust or any other Order it deems

just in the circumstances.

SWORN OR AFFIRMED BY THE DEPONENT BEFORE A COMMISSIONER FOR OATHS

AT EDMONTON, ALBERTA ON AUGUST 30, 2011.

'AUL BUJOL Commissioner's Name:
Appointment Expiry Date:

: MARCO S. PORETT]

810070; August 29,2011 '\B[ r ’RS_}C‘/ / 5_)[ ( 567/

§10070; August 30, 2011
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THIS TRUST DEED made in duplicate as of the 15th day of August, A.D

BETWEEN:

CHIEF WALTER P, TWINN,
of the Sawridge Indian Band, No. 19, Slave Lake, Alberta
(hereinafter called the "Settlor")
OF THE FIRST PART,
- and -

CHIEF WALTER P, TWINN, CATMERINE TWINN and GEDRGE TWIN,
(hereinafter collectively called the "Trustees")

OF THE SECOND PART,

WHEREAS the Settlor desires to create an inter vivos trust for the
benefit of the members of the Sawridge Indian Band, a band within the meaning
of the provisions of the Indian Act R,S.C. 1970, Chapter I-6, and for that

purpose has transferred to the Trustees the property described in the Schedule
attached hereto;

AND WHEREAS the parties desire to declare the trusts, terms and
provisions on which the Trustees have agreed to hold and administer the said

property and all other properties that may be acquired by the Trustees

hereafter for the purposes of the settlement;

NOW THEREFORE THIS DEED WITNESSETH THAT in consideration of the
respective covenants and agreements herein contained, it is hereby covenanted

and agreed by and between the parties as follows:
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5% The Settlor and Trustees hereby establish a trust fund, which the

Trustees shall administer in accordance with the terms of this Deed,

2. In this Deed, the following terms shall be interpreted in accordance
with the following rules:

(a)

(b)

"Beneficiaries" at any particular time shall mean all persons
who at that time qualify as members of the Sawridge Indian Band
under the laws of Canada in force from time to time including,
without restricting the generality of the foregoing, the
membership rules and customary Tlaws of the Sawridge Indian Band
as the same may exist from time to time to the extent that such
membership rules and customary laws are fncorporated into, or

recognized by, the laws of Canada;

"Trust Fund" shall mean:

(A) the property described in the Schedule attached hereto and
any accumulated income thereon;

(B) any further, substituted or additional property, including
any property, beneficial interests or rights referred to in
paragraph 3 of this Deed and any accumulated income thereon

which the Settlor or any other person or persons may

donate, sell or otherwise transfer or cause to be
transferred to, or vest or cause to be vested in, or

otherwise acguired by, the Trustees for the purposes of
this Deed;
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(C) any other property acquired by the Trustees pursuant to,
and in accordance with, the provisions of this Deed;

(D) the property and accumulated income thereon (if any) for
the time being and from time to time into which any of the
aforesaid properties and accumulated income thereon may be
converted; and

(E) "Trust" means the trust relationship established between

the Trustees and the Beneficiaries pursuant to the

pravisions of this Deed,

< The Trustees shall hold the Trust Fund in trust and shall deal with
it in accordance with the terms and conditions of this Deed. No part of the
Trust Fund shail be used for or diverted to purposes other than those purposes
set out herein, The Trustees may accept and hold as part of the Trust Fund
any property of any kind or nature whatsoever that the Settlor or any other
person or persons may donate, sell, lease or otherwise transfer or cause to be

transferred to, or vest or cause to be vested in, or otherwise acquired by,

the Trustees for the purposes of this Deed.
4, The name of the Trust Fund shall be "The Sawridge Trust®" and the

meetings of the Trustees shall take place at the Sawridge Band Administration

Office Tocated on the Sawridge Band Reserve.
B The Trustees who are the original signatories hereto, shall in their
discretion and at such time as they determine, appoint additional Trustees to
act hereunder. Any Trustee may at any time resign from the office of Trustee

of this Trust on giving not less than thirty (30) days notice addressed to the
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other Trustees., Any Trustee or Trustees may be removed from office by a
resolution that receives the approval in writing of at least eighty percent
(80%) of the Beneficiaries who are then alive and over the age of twenty-one
(21) years. The power of appointing Trustees toc fill any vacancy caused by
the death, resignation or removal of a Trustee and the power of appointing
additional Trustees to increase the number of Trustees to any number allowed
by law shall be vested in the continuing Trustees or Trustee of this Trust and
such power shall be exercised so that at all times (except for the period
pending any such appointment) there shall be a minimum of Three (3) Trustees
of this Trust and a maximum of Seven (7) Trustees of this Trust and no person
who is not then a Beneficiary shall be appointed as a Trustee if immediately

before such appointment there are more than Two (2) Trustees who are not then

Beneficiaries,

6. The Trustees shall hold the Trust Fund for the benefit of the
Beneficiaries; provided, however, that at the expiration of twenty-one (21)
years after the death of the last survivor of the beneficiaries alive at the
date of the execution of this Deed, all of the Trust Fund then remaining in

the hands of the Trustees shall be divided equally among the Beneficiaries

then alive,

During the existence of this Trust, the Trustees shall have complete
and unfettered discretion to pay or apply all or so much of the net iﬁcome of
the Trust Fund, if any, or to accumulate the same or any portion thereof, and
all or so much of the capital of the Trust Fund as they in their unfettered
discretion from time to time deem appropriate for any one or more of the
Beneficiaries; and the Trustees may make such payments at such time, and from

time to time, and in such manner and in such proportions as the Trustees 1n

their uncontrolled discretion deem appropriate,
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T The Trustees may invest and reinvest all or any part of the Trust
Fund in any investments aqthorized for trustees' investments by the Trustee's
Act, being Chapter T-10 of the Revised Statutes of Alberta, 1980, as amended
from time to time, but tﬁe Trustees are not restricted to such Trustee
Investments but may invest in any investment which they in their uncontrolied
discretion think Tit, and are furfher not bound to make any investment and may
instead, if they in their uncontrolled discretion from time to time deem it
appropriate, and for such peried or periods of time as they see fit, keep the

Trust Fund or any part of it deposited in a bank to which the Bank Act

(Canada) or the Quebec Saving Bank Act applies.

8. The Trustees are authorized and empowered to do all acts that are not
prohibited under any applicable laws of Canada or of any other jurisdiction
and that are necessary or, in the opinion of the Trustees, desirable for the
purpose of administering this Trust for the benefit of the Beneficiaries
including any act that any of the Trustees might Tawfully do when dealing with
his own property, other than any such act committed in bad faith or in gross
negligence, and including, without in any manner or to any exitent detracted

from the generality of the foregoing, the power

(a) to exercise all voting and other rights in respect of any

stocks, bonds, property or other investments of the Trust Fund;

(b) to sell or otherwise dispose of any property held by them in the

Trust Fund and to acquire other property 1n substitution

therefor; and
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{c) to employ professional advisors and agents and to retain and act
upon the advice given by such professionals and to pay such
professionals such fees or other remuneration as the Trustees in
their uncontrolled discretion from time to time deem appropriate
{and this provision shall apply to the payment of professional
fees to any Trustee who renders professional services to the

Trustees).

9. Administration costs and expenses of or in connection with this Trust
shall be pafid from the Trust Fund, including, without 1imiting the generality
of the foregoing, reasonable reimbursement to the Trustees or any of them for
costs {and reasonable fees for their services as Trustees) incurred in the
administration of this Trust and for taxes of any nature whatsocever which may
be levied or assessed by federal, provincial or other governmental authority

upon or in respect of the income or capital of the Trust Fund.

10. The Trustees shall keep accounts in an acceptable manner of all

receipts, disbursements, investments, and other transactions in the

administration of the Trust.

11. The provision of this Deed may be amended from time to time by a
resolution of the Trustees that received the approval in writing of at least
eighty percent (80%) of the Beneficiaries who are then alive and over the age
of twenty-ome (21) years and, for greater certainty, any such amendment may
provide for a commingling of the assets, and a consolidation of the
administration, of this Trust with the assets and administration of any other

trust established for the benefit of all or any of the Beneficiaries.
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12. The Trustees shall not be 1iable for any act or omission done or made
in the exercise of any power, authority or discretion given to them by this
Deed provided such act or omission is done or made in good faith; nor shall
they be Tiable to make good any loss or diminution in value of the Trust Fund
not caused by their gross negligence or bad faith; and all persons claiming
any beneficial interest in the Trust Fund shall be deemed to take notice of

and shall be subject to this ¢lause.

13, Any decision of the Trustees may be made by a majority of the
Trustees holding office as such at the time of such decision and no dissenting
or abstaining Trustee who acts in good faith shall be persenally liable for
any loss or claim whatsoever arising out of any acts or omissions which result
from the exercise of any such discretion or power, regardless whether such

Trustee assists in the implementation of the decision.

14, A1l documents and papers of every kind whatscever, including without
restricting the generality of the foregoing, cheques, notes, drafts, bills of
exchange, assignments, stock transfer powers and other transfers, notices,
declarations, directicns, receipts, contracts, agreements, deeds, Tlegal
papers, forms and authorities required for the purpose of opening or npgrating
any account with any bank, or other financial institution, stock broker or
investment dealer and other instruments made or purported to be made by or on
behalf of this Trust shall be signed and executed by any two (2) Trustees or

by any person (including zny of the Trustees) or persons designated for such

purpose by a decision of the Trustees.
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15. Each of the Trustees, by Jjoining in the execution of this Deed,
signifies his acceptance of the Trusts herein. Any other person who becomes a
Trustee under paragraph 5 of this Trust shall signify his acceptance of the
Trust herein by executing this Deed or a true copy hereof, and shall be bound

by it in the same manner as if he or she had executed the original Deed.

16, This Deed and the Trust created hereunder shall be governed by, and

shall be construed in accordance with, the Taws of the Province of Alberts.

IN WITHESS WHEREOF the parties hereto have executed this Deed.

A. Settlor ggéééé; % g
HI L .

ADDRESS

N/ - | % : e
Tl 122 S:"‘“; !fm P\/(w/, flé ;

:

B. Trustees:

; ;%?52;;53; g;;:52 .
CHIEF WALTER P, NN

L 4 /’. l
2. ey /71 [ un'an
ATHERINE TWITN

ADDRESS

860647-1/6
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SCHEDULE

One Hundred Dollars ($100.00) in Canadian Currency.
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INTRODUCTION

1.

By Order of the Court on December 17, 2015, the trustees (“Trustees") of the Sawridge Band
Inter Vivos Settlement dated April 15, 1985 (the “Trust") were directed to submit a proposed
distribution arrangement for approval by the Court by January 29, 2016. This Brief is filed in
support of an application to approve of the Proposed Distribution Arrangement of the Trust (the
"Distribution Proposal®). A copy of the December 17, 2015 decision is attached at Tab 1. A copy
of the Distribution Proposal is attached at Tab 2.

The Trustees seek approval of the Distribution Proposal in the form that it is in at Tab 2 with the
exception that the approval of the proposal for the definition of Beneficiaries set out in paragraph

4 shall be adjourned to a separate Court application.

PART | - STATEMENT OF FACTS

3.

The Trustees prepared the Distribution Proposal attached at Tab 2 in accordance with the
direction of the Court, and submitted it to the Court.

The Office of the Public Guardian and Trustee ("OPGT") has not brought a Rule 5.13 application
in respect of the Distribution Proposal.

The Trustees seek the approval of the Court to the Distribution Proposal with the exception of the
approval of the definition of beneficiary which is to be adjourned sine die. The OPGT advised in

correspondence dated July 15, 2016 in respect of the Distribution Proposal:
“The OPGT will not oppose the application by the Trustees.”

The Trustees have sought the approval of all parties to the Distribution Proposal and have
prepared a form of Order for consideration. The proposed Order is attached at Tab 3.

To date, the parties have not consented to the terms of the proposed Order.

The Distribution Proposal is a comprehensive document with a proposed distribution along with
supporting submissions| supporting precedents and should be read in conjunction with this Brief.
The Distribution Proposal addresses the policies of the Trustees that are in place now for the
beneficiaries of the Trust and their respective minor children (pages 1-5). The Distribution
Proposal sets out the proposed distribution including addressing the Two Pools of Funds which
the Court directed be addressed. The Distribution Proposal addresses the dangers of a complete

capital distribution, and thus no proposal is made for a complete capital distribution.

22904302_1|NATDOCS
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9. The Distribution Proposal addresses the nature of a discretionary trust and the discretion of the
Court to intervene in a discretionary trust.

PART Il - ISSUES

(a) Request the Court to adjourn sine die the approval of the definition of beneficiary.
(b) Request the Court to approve the balance of the Distribution Proposal as attached.

PART lil - SUBMISSIONS

Definition of Beneficiaries

10. The Trust was established to invest assets of the Sawridge First Nation to provide funds for the
members of the Sawridge First Nation and for the future generations of members of the Sawridge
First Nation ("SFN").

11. The Distribution Proposal sets out a method by which the Trust could be amended to remove the
discriminatory elements of the definition of beneficiary such that the beneficiaries of the Trust will
be the current members of the SFN. The OPGT and Catherine Twinn have advised that such an
application to approve the definition of beneficiary will require extensive arguments. Thus, the
determination of the definition of beneficiaries of the Trust is requested to be adjourned sine die.

Balance of Distribution Proposal

12. The balance of the Distribution Proposal is submitted to the Court for approval in accordance with
the form of Order attached at Tab 3. Such Order was circulated to the parties in the hopes of
achieving consensus but to date there has not been agreement among the parties on the form of
Order.

Nature of a Discretionary Trust

13. The nature of a discretionary trust is described on page 7 of the Distribution Proposal. The
Trustees submit that the nature of the Trust should not be altered.

14. It is the duty of the Trustees to consider when and how the discretion ought to be exercised and
the decision of the Trustees in so doing must comply with the terms of the Trust and the power

conferred on the Trustees by the Trust deed.

15. The Trustees developed policies for the payment of funds from the Trust. The Trustees thereby
exercised their discretionary power to determine the policies to put in place and how funds would

be paid under each policy.

22904302_1|NATDOCS
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16.

17.

18.
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The above policies have been approved by the Trustees to support the beneficiaries of the Trust
after identifying the needs of the beneficiaries. The Trustees continue to investigate the needs of
the beneficiaries and their dependents and continue to discuss new policies for payment of

benefits.

It is submitted that the above policies have been formulated to consider virtually ail of the needs
of the beneficiaries, including minors. Any needs that are identified in the future and not covered
in the within policies may be considered by the Trustees in their discretion and they may

implement new or additional policies.

To date these policies are in place, but no payments have been made from the Trust due to the
discriminatory nature of the definition of beneficiary.

Jurisdiction of the Court to Intervene

19.

20.

21.

In relation to discretionary trusts, it is submitted that the Court should only intervene to direct
payment of funds from the Trust where the Trustees have failed to give proper consideration as to
whether their discretion ought to be exercised, or alternatively, when the discretion was exercised
but the Trustees either acted outside the scope of the power conferred upon them in the Trust
deed or took into account irrelevant or unreasonable considerations in making their decision. No
remedy has been sought in respect of distribution of the Trust and there is no evidence of the
Trustees acting outside the scope of their power or taking into account irrelevant or unreasonable
considerations. The excerpts from Waters on Trusts and the cases referred to for support of the
propositions in the Distribution Proposal are attached hereto at Tabs 4, 5,6, 7 and 8.

The Distribution Proposal sets out, inter alia, that the Alberta courts have confirmed that if the
Trustees are acting within the scope of their duties conferred upon them by the Trust deed, then

their exercise of discretion should be “afforded considerable deference”.
Lecky Estate v Lecky 2011 ABQB 802 at para. 50 at Tab 5

There is no evidence or allegation that the Trustees have failed to appropriately exercise their
discretion in the development of policies and there have been no payments of benefits under the

Trust pending the resolution of this litigation.

Treatment of Minors

22.

This Court directed the Trustees of the Trust to propose a distribution scheme and has tasked the

OPGT with ensuring the fair treatment of minors in the distribution of assets.

22904302_1|NATDOCS
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24.

25.

26.
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This Court is concerned with ensuring the equitable treatment of minor children of the
beneficiaries. The above mentioned policies provide for the benefit of the beneficiaries and their
children, including their minor children who are not beneficiaries. Only the Seniors Support
benefit and the Cash Disbursement benefits do not provide for payment to minors.

The Distribution Proposal provides the background to the development of policies for payment of
funds from the Trust to provide the Court insight into the exercise of the Trustees’ discretion to
date in developing policies for payment of funds from the Trust It is submitted that the
Distribution Proposal outlines the appropriate exercise of discretion by the Trustees who have

considered the best interests of the beneficiaries and their children.

The Trustees request that the Court approve the Distribution Proposal which would allow the
Trustees to follow the policies they have implemented, which are more fully described in the
Distribution Proposal, and to adjust or make further similar policies for the benefit of the

beneficiaries of the Trust and their dependents in the future.

The Trustees confirm that no distributions shall be made from the Trust until the beneficiary

definition is determined in a separate court application.

PART IV — REMEDY SOUGHT

27.

The Trustees respectfully request that the Court approve the Distribution Proposal with the
exception of the definition of beneficiary set out in paragraph 4 of the Distribution Proposal which
will not be approved by this Order and which will be directed to be determined in a separate

application. A form of Order for approval is attached at Tab 3.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS DAY OF AUGUST, 2016.

Doris Bonora
Marco S. Poretti
Solicitors for the Trustees

22904302_1|NATDOCS
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1 Introduction

[1]  This is a decision on a production application made by the Public Trustee and also
contains other directions. Before moving to the substance of the decision and directions, | review
the steps that have led up to this point and the roles of the parties involved. Much of the relevant
‘nformation is collected in an earlier and related decision, 1985 Sawridge Trust v Alberta
(Public Trustee),2012 ABQB 365 [“Sawridge #17], 543 AR 90 affirmed 2013 ABCA 226,

553 AR 324 [“Sawridge #2"]. The terms detined in Sawridge #1 are used in this decision.

I1. Background

[2] On April 15, 1985, the Sawridge Indian Band, No. 19, now known as the Sawridge First
Nation [sometimes referred to as the “Band”, “Sawridge Band”, or “SFN"], set up the 1985
Sawridge Trust [sometimes referred to as the “Trust” or the “Sawridge Trust”] to hold some
Band assets on behalf of its then members. The 1985 Sawridge Trust and other related trusts
were created in the expectation that persons who had previously been excluded from Band
membership by gender (or the gender of their parents) would be entitled to join the Band asa
consequence of amendments to the Indian Act, RSC 1985, ¢ -5, which were being proposed to
make that legislation compliant with the Canadian Charter of Rights and Freedoms, Part 1,
Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, c 11 [the
“Charter”].

(3] The 1985 Sawridge Trust is administered by the Trustees [the “Sawridge Trustees” or the
“Trustees”]. The Trustees had sought advice and direction from this Court in respect to proposed
amendments to the definition of the term “Beneficiaries” in the 1985 Sawridge Trust (the “Trust
Amendments”) and confirmation of the transfer of assets into that Trust.

(4] One consequence of the proposed amendments to the 1985 Sawridge Trust would be to
affect the entitlement of certain dependent children to share in Trust assets. There is some
question as to the exact nature of the effects, although it seems to be accepted by all of those
involved on this application that some children presently entitled to a share in the benefits of the
1985 Sawridge Trust would be excluded if the proposed changes are approved and implemented.
Another concern is that the proposed revisions would mean that certain dependent children of
proposed members of the Trust would become beneficiaries and be entitled to shares in the Trust,
while other dependent children would be excluded.

(5] Representation of the minor dependent children potentially affected by the Trust
Amendments emerged as an issue in 2011. At the time of confirming the scope of notices to be
given in respect to the application for advice and directions, it was observed that children who
might be affected by the Trust Amendments were not represented by independent legal counsel.
This led to a number of events:

August 31. 2011 - I directed that the Office of the Public Trustee of Alberta [the “Public

Trustee”] be notified of the proceedings and invited to comment on whether it should act
in respect of any existing or potential minor beneficiaries of the Sawridge Trust.
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February 14, 2012 - The Public Trustee applied:

1. to be appointed as the litigation representative of minors interested in this
proceeding;

2. for the payment of advance costs on a solicitor and own client basis and
exemption from liability for the costs of others; and '

3. for an advance ruling that information and evidence relating to the
membership criteria and processes of the Sawridge Band is relevant
material.

April 5. 2012 - the Sawridge Trustees and the SFN resisted the Public Trustee’s
application.

June 12. 2012 - I concluded that a litigation representative was necessary to represent the
interests of the minor beneficiaries and potential beneficiaries of the 1985 Sawridge
Trust, and appointed the Public Trustee in that role: Sawridge #1, at paras 28-29, 33. 1
ordered that Public Trustee, as a neutral and independent party, should receive full and
advance indemnification for its activities in relation to the Sawridge Trust (Sawridge #1,
at para 42), and permitted steps to investigate « __the Sawridge Band membership criteria
and processes because such information may be relevant and material ...” (Sawridge #1,
at para 55).

June 19. 2013 - the Alberta Court of Appeal confirmed the award of solicitor and own
client costs to the Public Trustee, as well as the exemption from unfavourable cost
awards (Sawridge #2).

April 30. 2014 - the Trustees and the Public Trustee agreed to a consent order related to
questioning of Paul Bujold and Elizabeth Poitras.

June 24. 2015 - the Public Trustee’s application directed to the SFN was stayed and the
Public Trustee was ordered to provide the SFN with the particulars of and the basis for
the relief it claimed. A further hearing was scheduled for June 30, 2015.

June 30. 2015 - after hearing submissions, I ordered that:
e the Trustee’s application to settle the Trust was adj] ourned;

e the Public Trustee file an amended application for production from the SFN with
argument to be heard on September 2, 2015; and

e the Trustees identify issues concerning calculation and reimbursement of the
accounts of the Public Trustee for legal services.

September 2/3. 2015 - after a chambers hearing, I ordered that:

o within 60 days the Trustees prepare and serve an affidavit of records, per the
Alberta Rules of Court, Alta Reg 124/2010 {the “Rules”, or individually a
“Rule”] ,

e the Trustees may withdraw their proposed seitlement agreement and litigation
plan, and
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e some document and disclosure related items sought by the Public Trustec were
adjourned sine die.
(“September 2/3 Order”)

October 5.2015- 1 directed the Public Trustee to provide more detailed information in
relation to its accounts totalling $205,493.98. This further disclosure was intended to
address a concern by the Sawridge Trustees concerning steps taken by the Public Trustee
in this proceeding.

(6] Tarlier steps have perhaps not ultimately resolved but have advanced many of the issues
which emerged in mid-2015. The Trustees undertook to provide an Affidavit of Records. Thave
directed additional disclosure of the activities of the legal counsel assisting the Public Trustee to
allow the Sawridge Trustees a better opportunity to evaluate those legal accounts. The most
important issue which remains in dispute is the application by the Public Trustee for the
production of documents/information held by the SFN.

[7] This decision responds to that production issue, but also more generally considers the
current state of this litigation in an attempt to refocus the direction of this proceeding and the
activities of the Public Trustee to ensure that it meets the dual objectives of assisting this Court
in directing a fair distribution scheme for the assets of the 1985 Sawridge Trust and the
representation of potential minor beneficiaries.

I1I. The 1985 Sawridge Trust

(8] Sawridge #1 at paras 7-13 reviews the history of the 1985 Sawridge Trust. I repeat that
information verbatim, as this context is relevant to the role and scope of the Public Trustee’s
involvement in this matter:

[8] In 1982 various assets purchased with funds of the Sawridge Band were
placed in a formal trust for the members of the Sawridge Band. In 1985 those
assets were transferred into the 1985 Sawridge Trust. [In 2012] the value of assets
held by the 1985 Sawridge Trust is approximately $70 million. As previously
noted, the beneficiaries of the Sawridge Trust are restricted to persons who were
members of the Band prior to the adoption by Parliament of the Charter
compliant definition of Indian status.

[9] In 1985 the Sawridge Band also took on the administration of its membership
list. It then attempted (unsuccessfully) to deny membership to Indian women who
married non-aboriginal persons: Sawridge Band v. Canada, 2009 FCA 123, 391
N.R. 375, leave denied [2009] S.C.C.A. No. 248. At least 11 women were ordered
to be added as members of the Band as a consequence of this litigation: Sawridge
Band v. Canada, 2003 FCT 347, 2003 FCT 347, [2003] 4 F.C. 748, affirmed
2004 FCA 16, [2004] 3 F.C.R. 274. Other litigation continues to the present in
relation to disputed Band memberships: Poitras v. Sawridge Band, 2012 FCA 47,
428 N.R. 282, leave sought [2012] S.C.C.A. No. 152.

[10] At the time of argument in April 2012, the Band had 41 adult members, and
31 minors, The Sawridge Trustees report that 23 of those minors currently qualify
as beneficiaries of the 1985 Sawridge Trust; the other eight minors do not.
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[11] At least four of the five Sawridge Trustces are beneficiaries of the Sawridge
Trust. There is overlap between the Sawridge Trustees and the Sawridge Band
Chief and Council. Trustee Bertha L’Hirondelle has acled as Chief; Walter Felix
Twinn is a former Band Councillor. Trustee Roland Twinn is currently the Chief
of the Sawridge Band.

[12] The Sawridge Trustees have now concluded that the definition of
“Bencficiaries” contained in the 1985 Sawridge Trust is “potentially
discriminatory”. They seek to redefine the class of beneficiarics as the present
members of the Sawridge Band, which is consistent with the detinition of
“Beneficiaries” in another trust known as the 1986 Trust.

[13] This proposed revision to the definition of the defined term “Beneficiaries™
is a precursor to a proposed distribution of the assets of the 1985 Sawridge Trust.
The Sawridge Trustees indicate that they have relained a consultant to identify
social and health programs and services to be provided by the Sawridge Trust to
the beneficiaries and their minor children. Effectively they say that whether a
minor is or is not a Band member will not matter: see the Trustee’s written brief at
para. 26. The Trustees rcport that they have taken steps to notify current and
potential beneficiaries of the 1985 Sawridge Trust and I accept that they have
been diligent in implementing that part of my August 31 Order.

1V, The Current Situation

[9] This decision and the June 30 and September 2/3, 2015 hearings generally involve the
extent to which the Public Trustee should be able to obtain documentary materials which the
Public Trustee asserts are potentially relevant to its representation of the identified minor
beneficiaries and the potential minor beneficiaries. Following those hearings, some of the
disagreements between the Public Trustee and the 1985 Sawridge Trustees were resolved by the
Sawridge Trustees agreeing to provide a Rules Part V affidavit of records within 60 days of the
September 2/3 Order.

[10] The primary remaining issue relates to the disclosure of information in documentary form
sought by the Public Trustee from the SFN and there are also a number of additional ancillary
issues. The Public Trustee seeks information concerning:

1. membership in the SFN,

2. candidates who have or are seeking membership with the SFN,

3. the processes involved to determine whether individuals may become part of the
SFN,

4. records of the application processes and certain associated litigation, and

5 how assets ended up in the 1985 Sawridge Trust.

[11] The SFN resists the application of the Public Trustee, arguing it is not a party to this

proceeding and that the Public Trustee’s application falls outside the Rudes. Beyond that, the
SFN questions the relevance of the information sought.
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V. Submissions and Argument
A. The Public Trustee

[12] The Public Trustee takes the position that it has not been able to complete the
responsibilities assigned to it by me in Sawridge #1 because it has not reccived enough
information on potential, incomplete and filed applications to join the SFN. It also needs
information on the membership process, including historical membership litigation scenarios, as
well as data concerning movement of assets into the 1985 Sawridge Trust.

[13] Italso says that, without full information, the Public Trustee cannot discharge its role in
representing affected minors.

[14] The Public Trustee’s position is that the Sawridge Band is a party to this proceeding, or is
at least so closely linked to the 1985 Sawridge Trustees that the Band should be required to
produce documents/information. It says that the Court can add the Sawridge Band as a party. In
the alternative, the Public Trustee argues that Rules 5.13 and 9.19 provide a basis to order
production of all relevant and material records.

B. The SFN

[15] The SFN takes the position that it is not a party to the Trustee’s proceedings in this Court
and it has been careful not to be added as a party. The SFN and the Sawridge Trustees are
distinct and separate entities. It says that since the SFN has not been made a party to this
proceeding, the Rules Part V procedures to compel documents do not apply to it. Thisis a
stringent test: Trimay Wear Plate Ltd. v Way, 2008 ABQB 601, 456 AR 371; Wasylyshen v
Canadian Broadcasting Corp., [2006] A] No 1169 (Alta QB).

[16] The only mechanism provided for in the Rules to compel a non-party such as the SFN to
provide documents is Rule 5.13, and its function is to permit access to specific identified items
held by the third party. That process is not intended to facilitate a ‘fishing expedition’®

(Ed Miller Sales & Rentals Ltd v Caterpillar Tractor Co (1988), 94 AR 17, 63 Alta LR (2d) 189
(Alta QB)) or compel disclosure (Gainers Inc. v Pocklington Holdings Inc. (1995), 169 AR
288, 30 Alta LR (3d) 273 (Alta CA)). Items sought must be particularized, and this process is not
a form of discovery: Esso Resources Canada Ltd. v Stearns Catalytic Ltd. (1989), 98 AR 374,
16 ACWS (3d) 286 (Alta CA).

[17] The SFN notes the information sought is voluminous, confidential and involves third
parties. It says that the Public Trustee’s application is document discovery camouflaged under a
different name. In any case, a document is only producible if it is relevant and material to the
arguments pled: Rule 5.2; Weatherill (Estate) v Weatherill, 2003 ABQB 69, 337 AR 180.

[18] The SFN takes the position that Sawridge #1 ordered the Public Trustee to investigate
two points: 1) identifying the beneficiaries of the 1985 Sawridge Trust; and 2) scrutiny of
transfer of assets into the 1985 Sawridge Trust. They say that what the decision in Sawridge #1
did not do was authorize interference or duplication in the SFN’s membership process and its
results. Much of what the Public Trustee seeks is not relevant to either issue, and so falls outside
the scope of what properly may be sought under Rule 5.13.

[19] Privacy interests and privacy legislation are also factors: Royal Bank of Canada v Trang,
2014 ONCA 883 at paras 97, 123 OR (3d) 401; Personal Information Protection and Electronic
Documents Act, SC 2000, ¢ 5. The Public Trustee should not have access to this information
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unless the SFN’s application candidates consent. Much of the information in membership
applications is personal and sensitive. Other items were received by the SFN during litigation
under an implied undertaking of confidentiality: Juman v Doucette; Doucette (Litigation
Guardian of) v Wee Watch Day Care Systems, 2008 SCC 8, [2008] 1 SCR 157. The cost to
produce the materials is substantial. ;

[20] The SFN notes that even though it is a target of the relief sought by the Public Trustee
that it was not served with the July 16, 2015 application, and states the Public Trustee should
follow the procedure in Rule 6.3. The SFN expresscd concern that the Public Trustee’s
application represents an unnecessary and prejudicial investigation which ultimately harms the
beneficiaries and potential bencficiaries of the 1985 Sawridge Trust. In Sawridge #2 at para 29,
the Court of Appeal had stressed that the order in Sawridge #1 that the Public Trustee’s costs be
paid on a solicitor and own client basis is not a “blank cheque”, but limited to activities that are
“Fair and reasonable”. It asks that the Public Trustee’s application be dismissed and that the
Public Trustee pay the costs of the SFN in this application, without indemnification from the
1985 Sawridge Trust.

C. The Sawridge Trustees

[21]  The Sawridge Trustees offered and ordered in my September 2/3 Order that within 60
days the Trustees prepare and deliver a Rule 5.5-5.9 affidavit of records to assist in moving the
process forward. This resolved the immediate question of the Public Trustee’s access to
documents held by the Trustees.

[22] The Trustees generally support the position taken by the SFN in response to the Public
Trustee’s application for Band documents. More broadly, the Trustees questioned whether the
Public Trustee’s developing line of inquiry was necessary. They argued that it appears to target
the process by which the SFN evaluates membership applications. That is not the purpose of this
proceeding, which is instead directed at re-organizing and distributing the 1985 Sawridge Trust
in a manner that is fair and non-discriminatory to members of the SFN.

[23] They argue that the Public Trustee is attempting to attack a process that has already
undergone judicial scrutiny. They note that the SFN’s admission procedure was approved by the
Minister of Indian and Northern Affairs, and the Federal Court concluded it was fair: Stoney v
Sawridge First Nation, 2013 FC 509, 432 FTR 253, Further, the membership criteria used by the
SFN operate until they are found to be invalid: Huzar v Canada, [2000] FCJ No 873 at para 5.
258 NR 246. Attempts to circumvent these findings in applications to the Canadian Human
Rights Commission were rejected as a collateral attack, and the same should occur here.

[24] The 1985 Sawridge Trustees reviewed the evidence which the Public Trustee alleges
discloses an unfair membership admission process, and submit that the evidence relating to
Elizabeth Poitras and other applicants did not indicate a discriminatory process, and in any case
was irrelevant to the critical question for the Public Trustee as identified in Sawridge #1, namely
that the Public Trustee’s participation is to ensure minor children of Band members are treated
fairly in the proposed distribution of the assets of the 1985 Sawridge Trust.

[25] Additional submissions were made by two separate factions within the Trustees.

Ronald Twinn, Walter Felix Twin, Bertha L’Hoirondelle and Clara Midbo argued that an unfiled
affidavit made by Catherine Twinn was irrelevant to the Trustees® disclosure. Counsel for
Catherine Twinn expressed concern in relation to the Trustee’s activities being transparent and
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that the ultimate recipicnts of the 1985 Sawridge Trust distribution be the appropriate
beneficiaries.

VI.  Analysis

[26] The Public Trustee’s application for production of records/information from the SFN is
denied. First, the Public Trustee has used a legally incorrect mechanism to seek materials from
the SFN. Second, it is necessary to refocus these proceedings and provide a well-defined process
to achieve a fair and just distribution of the assets of the 1985 Sawridge Trust. To that end, the
Public Trustee may seek materials/information from the Sawridge Band, but only in relation to
specific issues and subjects.

A. Rule 5.13

[27] 1agree with the SFN that it is a third party to this litigation and is not therefore subject to
the same disclosure procedures as the Sawridge Trustees who are a party. Alberta courts do not
use proximal relationships as a bridge for disclosure obligations: Trimay Wear Plate Ltd. v Way,
at para 17.

(28] IfI were to compel document production by the Sawridge Band, it would be via
Rule 5.13:

5.13(1)On application, and after notice of the application is served on the person
affected by it, the Court may order a person who is not a party to produce
a record at a specificd date, time and place if

(a) the record is under the control of that person,
(b) there is reason to believe that the record is relevant and material, and

(c) the person who has control of the record might be required to produce
it at trial.

(2) The person requesting the record must pay the person producing the
record an amount determined by the Court.

[29] The modern Rule 5.13 uses language that closely parallels that of its predecessor Alberta
Rules of Court, Alta Reg 390/1968, s 209. Jurisprudence applying Rule 5.13 has referenced and
used approaches developed in the application of that precursor provision: Teronto Dominion
Bank v Sawchuk, 2011 ABQB 757, 530 AR 172; H.Z. v Unger, 2013 ABQB 639, 573 AR 391.
1 agree with this approach and conclude that the principles in the pre-Rule 5.13 jurisprudence
identified by the SFN apply here: Ed Miller Sales & Rentals Ltd v Caterpillar Tractor Co,
Gainers Inc. v Pocklington Holdings Inc., Esso Resources Canada Ltd. v Stearns Catalytic

Ltd.

[30] The requirement for potential disclosure is that “there is reason to believe” the
information sought is “relevant and material”. The SFN has argued relevance and materiality
may be divided into “primary, secondary, and tertiary” relevance, however the Alberta Court of
Appeal has rejected these categories as vague and not useful: Royal Bank of Canada v
Kaddoura, 2015 ABCA 154 at para 15, 15 Alta LR (6th) 37.

[31] Iconclude that the only documents which are potentially disclosable in the Public
Trustee’s application are those that are “relevant and material” to the issue before the court.
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B. Refocussing the role of the Public Trustee

[32] TItis time to establish a structure for the next steps in this litigation before 1 move further
into specific aspects of the document production dispute between the SN and the Public
Trustee. A prerequisite to any document disclosure is that the information in question must be
relevant. Relevance is tested at the present point.

[33] InSawridge #1 1 at paras 46-48 | determined that the inquiry into membership processes
was relevant because it was a subject of some dispute. However, 1 also stressed the exclusive
jurisdiction of the Federal Court (paras 50-54) in supervision of that process. Since Sawridge #1
the Federal Court has ruled in Stoney v Sawridge First Nation on the operation of the SFN’s
membership process.

[34] Further, in Sawridge #1 1 noted al paras 51-52 that in 783783 Alberta Ltd. v Canada
(Attorney General), 2010 ABCA 226, 322 DLR (4th) 56, the Alberta Court of Appeal had
concluded this Court’s inherent jurisdiction included an authority to make findings of fact and
law in what would nominally appear to be the exclusive jurisdiction of the Tax Court of Canada.
However, that step was based on necessity. More recently in Strickland v Canada (Attorney
General), 2015 SCC 37, the Supreme Court of Canada confirmed the Federal Courts decision to
refuse judicial review of the Federal Child Support Guidelines, SOR/97-175, not because those
courts did not have potential jurisdiction concerning the issue, but because the provincial
superior courts were better suited (o that task because they ... decal day in and day out with
disputes in the context of marital breakdown ...”: para 61.

[35] The same is true for this Court attempting to regulate the operations of First Nations,
which are “Bands’ within the meaning of the Indian Act. The Federal Court is the better forum
and now that the Federal Court has commented on the SFN membership process in Stoney v
Sawridge First Nation, there is no need, nor is it appropriate, for this Court to address this
subject. If there are outstanding disputes on whether or not a particular person should be
admitted or excluded from Band membership then that should be reviewed in the Federal Court,
and not in this 1985 Sawridge Trust modification and distribution process.

[36] It follows that it will be useful to re-focus the purpose of the Public Trustee’s
participation in this matter. That will determine what is and what is not relevant. The Public
Trustee’s role is not to conduct an open-ended inquiry into the membership of the Sawridge
Band and historic disputes that relate to that subject. Similarly, the Public Trustee’s function is
not to conduct a general inquiry into potential conflicts of interest between the SFN, its
administration and the 1985 Sawridge Trustees. The overlap between some of these parties is
established and obvious.

[37] [Instead, the future role of the Public Trustee shall be limited to four tasks:

1. Representing the interests of minor beneficiaries and potential minor beneficiaries
so that they receive fair treatment (either direct or indirect) in the distribution of
the assets of the 1985 Sawridge Trust;

2. Examining on behalf of the minor beneficiaries the manner in which the propetty
was placed/settled in the Trust; and

3. Identifying potential but not yet identified minors who are children of SFN
members or membership candidates; these are potentially minor beneficiaries of
the 1985 Sawridge Trust; and
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4. Supervising the distribution process itself.

[38] The Public Trustec’s attention appears to have expanded beyond these four objectives.
Rather than unnecessarily delay distribution of the 1985 Sawridge Trust assets, [ instruct the
Public Trustee and the 1985 Sawridge Truslees to immediately proceed to complete the first
three tasks which I have outlined.

[39] 1 will comment on the fourth and final task in due course.
Task 1 - Arriving at a fair distribution scheme

[40]  The first task for the 1985 Sawridge Trustees and the Public Trustee is to develop for my
approval a proposed scheme for distribution of the 1985 Sawridge Trust that is fair in the manner
in which it allocates trust assets between the potential beneficiaries, adults and children,
previously vested or not. I believe this is a largely theoretical question and the exact numbers
and personal characteristics of individuals in the various categories is generally irrelevant to the
Sawridge Trustee’s proposed scheme. What is critical is that the distribution plan can be
critically tested by the Public Trustee to permit this Court to arrive at a fair outcome.

[41] Ianticipate the critical question for the Public Trustee at this step will be to evalnate
whether any differential treatment between adult beneficiaries and the children of adult
beneficiaries is or is not fair to those children. I do not see that the particular identity of these
individuals is relevant. This instead is a question of fair treatment of the two (or more)
categories.

[42] On September 3, 2015, the 1985 Sawridge Trustees withdrew their proposed
distribution arrangement. T direct the Trustees to submit a replacement distribution arrangement
by January 29, 2016.

[43] The Public Trustee shall have until March 15, 2016 to prepare and serve a Rule 5.13(1)
application on the SFN which identifies specific documents that it believes are relevant and
material to test the faimess of the proposed distribution arrangement to minors who are children
of beneficiaries or potential beneficiaries.

[44] If necessary, a case management mecting will be held before April 30, 2016 to decide
any disputes concerning any Rule 5.13(1) application by the Public Trustee. In the event no Rule
5.13(1) application is made in relation to the distribution scheme the Public Trustee and 1985
Sawridge Band Trustees shall make their submissions on the distribution proposal at the pre-
April 30 case management session.

Task 2 — Examining potential irregularities related to the settlement of assets
to the Trust

[45] There have been questions raised as to what assets were settled in the 1985 Sawridge
Trust. At this point it is not necessary for me to examine those potential issues. Rather, the first
task is for the Public Trustee to complete its document request from the SFN which may relate to
that issue.

[46] The Public Trustee shall by January 29, 2016 prepare and serve a Rule 5.13(1)

application on the Sawridge Band that identifies specific types of documents which it believes
are relevant and material to the issue of the assets settled in the 1985 Sawridge Trust.
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[47] A case management hearing will be held before April 30, 2016 to decide any disputes
concerning any such Rule 5.13(1) application by the Public Trustec.

Task 3 - Identification of the pool of potential beneficiaries

(48]  The third task involving the Public Trustee is to assist in identifying potential minor
beneficiaries of the 1985 Sawridge Trust. The assignment of this task recognizes that the Public
Trustee operates within its Court-ordered role when it engages in inquiries to establish the pools
of individuals who are minor beneficiaries and potential minor beneficiaries. I understand that
the first category of minor beneficiaries is now identified. The second category of potential
minor beneficiarics is an area of legitimate investigation for the Public Trustee and involves two
scenarios:

k. an individual with an unresolved application to join the Sawridge Band and who
has a child; and

2. an individual with an unsuccess[ul application to join the Sawridge Band and who
has a child.

[49] I stress that the Public Trustee’s role is limited to the representation of potential child
beneficiaries of the 1985 Sawridge Trust only. That means litigation, procedures and history that
relate to past and resolved membership disputes are not relevant to the proposed distribution of
the 1985 Sawridge Trust. As an example, the Public Trustee has sought records relating to the
disputed membership of Elizabeth Poitras. As noted, that issue has been resolved through
litigation in the Federal Court, and that dispute has no relation to establishing the identity of
potential minor beneficiaries. The same is true of any other adult Sawridge Band members.

[50] As Aalto, J. observed in Poitras v Twinn, 2013 FC 910, 438 FTR 264, “[M]any gallons
of judicial ink have been spilt” in relation to the gender-based disputes concerning membership
in the SFN. I do not belicve it is necessary to return to this issue. The SFN’s past practise of
relentless resistance to admission into membership of aboriginal women who had married non-
Indian men is well established.

[51] The Public Trustee has no relevant interest in the children of any parent who has an
unresolved application for membership in the Sawridge Band. If that outstanding application
results in the applicant being admitted to the SFN then that child will become another minor
represented by the Public Trustee.

[52] While the Public Trustee has sought information relating to incomplete applications or
other potential SFN candidates, I conclude that an open-ended ‘fishing trip’ for unidentified
hypothetical future SFN members, who may also have children, is outside the scope of the Public
Trustee’s role in this proceeding. There needs to be minimum threshold proximity between the
Public Trustee and any unknown and hypothetical minor beneficiary. As I will stress later, the
Public Trustee’s activities need to be reasonable and fair, and balance its objectives: cost-
effective participation in this process (i.e., not unreasonably draining the Trust) and protecting
the interests of minor children of SEN members. Every dollar spent in legal and research costs
turning over stones and looking under bushes in an attempt to find an additional, hypothetical
minor beneficiary reduces the funds held in trust for the known and existing minor children who
are potential beneficiaries of the 1985 Sawridge Trust distribution and the clients of the Public
Trustee. Therefore, I will only allow investigation and representation by the Public Trustee of
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children of persons who have, at a minimum, completed a Sawridge Band membership
application.

[53] The Public Trustee also has a potential interest in a child of a Sawridge Band candidate
who has been rejected or is rejected after an unsuccessful application to join the SFN. In these
instances the Public Trustee is entitled 10 inquire whether the rejected candidate intends to appeal
the membership rejection or challenge the rejection through judicial review in the Federal Court.
If so, then that child is also a potential candidate for representation by the Public Trustee.

[54] This Court’s function is not to duplicate or review the manner in which the Sawridge
Band receives and evaluates applications for Band membership. I mean by this that if the Public
Trustee’s inquiries detcrmine that there are one or more outstanding applications for Band
membership by a parent of a minor child then that is not a basis for the Public Trustee to
intervene in or conduct a collateral attack on the manner in which that application is evaluated,
or the result of that process.

[55] 1direct that this shall be the full extent of the Public Trustee’s participation in any
disputed or outstanding applications for membership in the Sawridge Band. This Court and the
Public Trustee have no right, as a third party, to challenge a crystalized result made by another
tribunal or body, or to interfere in ongoing litigation processes. The Public Trustee has no right
to bring up issues that are not yet necessary and relevant.

[56] Insummary, what is pertinent at this point is to identify the potential recipients of a
distribution of the 1985 Sawridge Trust, which include the following categories:

1. Adult members of the SFN;

2 Minors who are children of members of the SFN;

3 Adults who have unresolved applications to join the SFN;

4. Children of adults who have unresolved applications to join the SFN;
5

Adults who have applied for membership in the SFN but have had that application
rejected and are challenging that rejection by appeal or judicial review; and

6. Children of persons in category 5 above.

[57] The Public Trustee represents members of category 2 and potentially members of
categories 4 and 6. I believe the members of categories 1 are 2 are known, or capable of being
identified in the near future. The information required to identify persons within categories 3 and
S is relevant and necessary to the Public Trustee’s participation in this proceeding. If this
information has not already been disclosed, then I direct that the SFN shall provide to the Public
Trustee by January 29, 2016 the information that is necessary to identify those groups:

1. The names of individuals who have:
a) made applications to join the SFN which are pending (category 3); and

b) had applications to join the SFN rejected and are subject to challenge
(category 5); and

2. The contact information for those individuals where available.

[58] Asnoted, the Public Trustee's function is limited 10 representing minors. That means the
Public Trustee:
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1. shall inquire of the category 3 and 5 individuals to identify if they have any
children; and

2, if an applicant has been rejected whether the applicant has challenged, or intends
to challenge a rejection by appeal or by judicial proceedings in the Federal Court.

[59] This information should:

1. permit the Public Trustee to know the number and identity of the minors whom it
represents (category 2) and additional minors who may in the future enter into
category 2 and become potential minor recipients of the 1985 Sawridge Trust
distribution;

2 allow timely identification of:

a) the maximum potential number of recipients of the 1985 Sawridge Trust
distribution (the total number of persons in categories 1-6);

b) the number of adults and minors whose potential participation in the
distribution has “crystalized” (categories 1 and 2); and

¢) the number of adults and minors who are potential members of categories 1 and
2 at some time in the future (total of categories 3-6).

[60] These are declared to be the limits of the Public Trustee’s participation in this proceeding
and reflects the issues in respect to which the Public Trustee has an interest. Information that
relates to these issues is potentially relevant.

[61] My understanding from the affidavit evidence and submissions of the SFN and the 1985
Sawridge Trustees is that the Public Trustee has already received much information about
persons on the SFN’s membership roll and prospective and rejected candidates. 1 believe that this
will provide all the data that the Public Trustee requires to complete Task 3. Nevertheless, the
Public Trustee is instructed that if it requires any additional documents from the SFN to assist it
in identifying the current and possible members of category 2, then it is to file a Rule 5.13
application by January 29, 2016. The Sawridge Band and Trustees will then have until March 15,
2016 to make written submissions in response to that application. I will hear any disputed Rule
5.13 disclosure application at a case management hearing to be set before April 30, 2016.

Task 4 - General and residual distributions

[62] The Sawridge Trustees have concluded that the appropriate manner to manage the 1985
Sawridge Trust is that its property be distributed in a fair and equitable manner. Approval of that
scheme is Task 1, above. I see no reason, once Tasks 1-3 are complete, that there is any reason to
further delay distribution of the 1985 Sawridge Trust’s property to its beneficiaries.

[63] Once Tasks 1-3 are complete the assets of the Trust may be divided into two pools:

Pool 1: trust property available for immediate distribution to the identified trust
beneficiaries, who may be adults and/or children, depending on the outcome of

Task 1; and

Pool 2: trust funds that are reserved at the present but that may at some point be
distributed to:
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a) a potential future successful SFN membership applicant and/or child of a
successful applicant, or

b) an unsuccessful applicant and/or child of an unsuccessful applicant who
successfully appeals/challenges the rejection of their membership application.

[64] As the status of the various outstanding potential members of the Sawridge Band is
determined. including exhaustion of appeals, the second pool of ‘holdback’ funds will either:

1. be distributed to a successful applicant and/or child of the applicant as that result
crystalizes; or

2. on a pro rata basis:
a) be distributed to the members of Pool 1, and
b) be reserved in Pool 2 for future potential Pool 2 recipients.

[65] A minor child of an outstanding applicant is a potential recipient of Trust property,
depending on the outcome of Task 1. However, there is no broad requirement for the Public
Trustee’s direct or indirect participation in the Task 4 process, beyond a simple supervisory role
to ensure that minor beneficiaries, if any, do receive their proper share.

C. Disagreement among the Sawridge Trustees

[66] At this point I will not comment on the divergence that has arisen amongst the 1985
Sawridge Trustees and which is the subject of a separate originating notice (Docket 1403 04885)
initiated by Catherine Twinn. I note, however, that much the same as the Public Trustee, the
1985 Sawridge Trustees should also refocus on the four tasks which I have identified.

[67] First and foremost, the Trustees are to complete their part of Task 1: propose a
distribution scheme that is fair to all potential members of the distribution pools. Thisisnot a
question of specific cases, or individuals, but a scheme that is fair to the adults in the SFN and

their children, current and potential.

[68] Task 2 requires that the 1985 Sawridge Trustees share information with the Public
Trustee to satisfy questions on potential irregularities in the settlement of property into the 1985
Sawridge Trust.

[69] As noted, I believe that the information necessary for Task 3 has been accumulated. I
have already stated that the Public Trustee has no right to engage and shall not engage in
collateral attacks on membership processes of the SFN. The 1985 Sawridge Trustees, or any of
them, likewise have no right to engage in collateral attacks on the SFN’s membership processes.
Their fiduciary duty (and I mean all of them), is to the beneficiaries of the Trust, and not third

parties.
D. Costs for the Public Trustee

[70] Ibelieve that the instructions given here will refocus the process on Tasks 1 — 3 and will
restrict the Public Trustee’s activities to those which warrant full indemnity costs paid from the
1985 Sawridge Trust. While in Sawridge #1 1 had directed that the Public Trustee may inquire
into SFN Membership processes at para 54 of that judgment, the need for that investigation is
now declared to be over because of the decision in Stoney v Sawridge First Nation. I repeat that
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inquiries into the history and processes of the SFN membership are no longer necessary or
relevant.

[71]  As the Court of Appeal observed in Sawridge #2 at para 29, the Public Trustee’s
aclivities are subject to scrutiny by this Court. In light of the four Task scheme set out above
[ will not respond to the SFN’s cost argument at this point, but instead reserve on that request
until I evaluate the Rule 5.13 applications which may arise from completion of Tasks 1-3.

Heard on the 2" and 3™ days of September, 2015.
Dated at the City of Edmonton, Alberta this 17th day of December, 2015.

Nl —

D.R.G. Thomas
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A.

Proposed Distribution Arrangement

of the Sawridge Band Inter Vivos Settiement (*Trust”)

Introduction

The court has directed that the trustees of the Trust propose a distribution scheme for the Trust.
The Public Trustee has been tasked with ensuring fair treatment of minors in the distribution of
assets, identifying potential minor beneficiaries and high level review of the distribution process
but such supervision is to be done at the highest level and only to ensure a fair and equitable
distribution.

This proposed distribution scheme is provided for information as we understand that the Court
has concerns and jurisdiction over the protection of minors.

The Trust was established to invest assets of the Sawridge First Nation to provide funds for the
members of the Sawridge First Nation and for the future generations of members of the Sawridge
First Nation. (Paul Bujold Questioning on Affidavit: page 75 line 7-13) (Tab “A")

The application before the court is to determine a definition of beneficiaries and this proposed

distribution scheme will address the payment of funds from the trust and to whom such payments
should be made.

Intentions of the Settlor

In the trust deed, the opening paragraph says that the Settlor desires to create an inter vivos
settlement for the benefit of the individuals who at the date of the execution are members of
Sawridge Indian band No. 19 .. and the future members of such band... and for that purpose has
transferred to the trustees property. (See Trust Deed Tab “B").

The intentions of the Settlor were to set aside funds to provide for the members of the First Nation
over many generations. The Settlor was the Chief at the time and he certainly would have had
the ability to decide to pay out capital distributions to his members if he thought that was in their
best interests. His desire and vision was not to squander the resources of the First Nation but
instead to invest the assets so that the resources would be available for many successive
generations.



C. Proposed Scheme of Distribution

1.

Introduction

The distribution of funds from the Trust must be according to the Trust Deed. The Trust Deed
says that the funds will be paid out according to the discretion of the Trustees and based on the
benefit to the beneficiaries of the Trust (paragraph 6 of the Trust Deed Tab “B"). In the Trust
Deed the Trustees may make payments from the income or the capital of the Trust as they see fit
in their unfettered discretion, and as is appropriate for one or more beneficiaries. In paragraph 8
of the Trust Deed, the Trustees are authorized to do all acts necessary, or desirable for the
purpose of administering the Trust for the benefit of the beneficiaries. Thus it is clear that the
administration of the Trust and the payment to beneficiaries is to be focused on the benefit of the
beneficiaries and their families.

Distribution of Funds as per the policies of the Trustees

Since the 1985 Trust was established, no distributions have been made from the Trust. Payments
have been made from the 1986 Trust. In 2009, the Trustees engaged the Four Worlds Center
for Development Learning to prepare recommendations for the development and implementation
of the Sawridge Trust's beneficiary program. After consultation with the Trustees and members of
the Sawridge First Nation, a number of balancing principles were identified in the report done by
the Four Worlds Center for Development Learning. One of the balancing principles was to
balance the needs of present and future generations. Further, the beneficiaries identified that
there was a need for limits on benefits and understood that there are finite limits to benefits that
can flow from the trust in order to benefit all beneficiaries and the community over time.

Following the release of the Four Worlds Center report, the Trustees engaged in a process to
develop policies for the payment of funds from the 1985 and 1986 Trusts. The Trustees were
exercising thair discretionary power to determine which policies to put in place, and how funds
would be paid under each policy. To date the policies have been used to make payments from
the 1986 Trust. The Trustees will use the same policies for the 1985 Trust once the uncertainty
around the beneficiary definition is solved.

The Sawridge Trustees passed a number of policies that provide for benefits to the beneficiaries
of both the 1985 and 1986 Trusts and to the dependents of beneficiaries of both trusts. The
policies are as follows:

a) Health, Dental, Vision Care and Life Insurance benefit - program provides
for health, dental, vision care to the beneficiaries and their dependents and life
insurance benefit to the beneficiaries;

b) Education Support Fund benefit - this benefit provides payments for the
beneficiaries or their dependents to provide for tuition and fee support, support
for books and equipment, living expense supports while the beneficiaries or
their dependents are attending a recognized education program;

¢) Addictions Treatment Support Fund benefit - this benefit provides for the
beneficiaries, or their dependents to attend eligible treatment programs;
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Child and Youth Development benefit - benefit provides up to $10.000 per
annum to assist with costs associated with caring and educating a special
needs dependent on a reimbursement or prepaid basis and up to $8,500 per
annum to assist with childcare costs for a dependent on a reimbursement or
prepaid basis;

Compassionate Care and Death benefit —this benefit provides payments to a
beneficiary for travel costs for family members travelling to visit an ill or injured
family member, reasonable accommodation costs, reasonable meal costs for
the beneficiary and family, parking costs and child care costs for underage
children. It also provides for home modifications, special equipment or dietary
supplies or special medications not covered by the health plans. The death
benefit provides the cost of transporting remains of the deceased, cost of burial
or cremation, cost of the wake, the funeral and headstones, cost of transporting
the beneficiary and family to the funeral, costs of accommodation, meals for
the beneficiary and family, if the funeral is held at some distance;

Seniors Support benefit - this benefit is to provide support for elders who
have provided much to the building of the community and is a monthly
supplement to other government programs received by the senior,

Personal Development and Alternative Health benefit - this benefit provides
the baneficiaries, or their dependents, including children, money up to $2,000
per annum for fitness and nutrition, self-esteem building programs, payments
for alternative health, herbs and supplements and fitness equipment, visits to
traditional healers, including the costs of transportation and other expenses;

Income Replacement benefit - this benefit provides an income replacement
of up to $5,000 per year for any beneficiary if they lose income as a result of
attending a personal healing program or because of extended sick leave from
work because of an illness;

Recognition of Beneficiaries and Dependents Educational Achievements
- this benefit provide a recognition of $250 or suitable gift along with a framed
certificate to a graduate of a recognized educational program to assist with
finding employment or celebrating their achievement;

One Time Only “Good Faith” Cash Disbursement - this benefit provides a
one-time payment to every beneficiary of $2,500, either immediately if they are
an adult or upon the beneficiary attaining the age of 18.

A copy of each of the policies is attached as Tab “C". The brochures provided in respect of each
of the policies which are provided to each of the beneficiaries are attached as Tab “D".

At the present time, these are the policies which have been approved by the Trustees to support
the beneficiaries of both the 1985 and 1986 Trusts. The Trustees continue to investigate the
needs of the beneficiaries and their dependents and continue to discuss new policies for payment
of benefits as needs arise. The principles behind the payments relate to strengthening individuals
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in the community and strengthening the community as a whole. These principles were identified
as important to the First Nation.

3. Distributions Available to Minors

Of interest to the Court and to the Public Trustee is how minor children who are the children of
beneficiaries are treated. If a minor is 2 member of the First Nation then they are entitled to all
the benefits under all of the policies. The following policies provide for the benefit of the families
and dependents of a beneficiary, including their minor children and dependents who are not
members:

a)

h)

The Health, Dental, Vision Care benefit - program provides for health, dental, vision care
for beneficiaries and their dependents who are under 18 or under 25 if they are attending
a post-secondary institution.

The Education Support Fund benefit provides funding to an eligible dependent who is a
natural or adopted child of an eligible beneficiary which child is under 25 years of age
and registered in a full-time or part-time education program with an accredited educational
institution.

The Addictions Treatment Support Fund benefit provides a benefit to an eligible
dependent which will include a natural or adopted child of an eligible beneficiary which
child is under 25 and living at home with the eligible beneficiary.

The Child and Youth Development benefit provides funding for a child of the beneficiary
who suffers a permanent physical or mental disability, who is a natural child or adopted
child of an eligible beneficiary, as well as for child care, if required, for all children of
beneficiaries who are working or going to school

The Personal Development and Alternative Health benefit provides funding for an eligible
dependent of a beneficiary which will include a natural or adopted child who is under 25
years of age and living at home with an eligible beneficiary. This policy provides for the
payment of all manner of programs for children including sports and fitness programs.

The Income Replacement benefit provides a benefit to an eligible dependent of a
beneficiary who is a natural or adopted child who is under 25 years of age and living at
home with the eligible beneficiary.

The Recognition of Beneficiaries and Dependents Educational Achievements benefit
provides for the dependents of a beneficiary to receive recognition for educational
achievements. A dependent is defined as a natural or adopted child of an eligible
beneficiary provided the dependent is living with the beneficiary or still considered to be a
dependent of the beneficiary.

The Compassionate Care and Death benefit - provides payments to a beneficiary or their
children for expenses as set out in the policy.

The policies that do not provide for minors are the Senior's Support benefit and the Cash
Disbursement benefit.
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Thus it can be said that almost all of the policies provide a benefit to minor dependents (up to the age
of 25 or older) of beneficiaries even though the dependent is not a beneficiary. Once the child is no
longer dependent as defined in the policies, the child is no longer eligible until they apply and become
a member of the Sawridge First Nation. It is submitted that virtually all the needs of a minor child are
covered by the policies. If there are needs identified that are not covered above, the Trustees have
an ability to implement new policies to cover such needs. The Trustees recognize the need to assess
the needs of the beneficiaries and their families and the needs of the community and implement new
or replacement policies that best meet the needs of the beneficiaries and their dependents and that
best meets the needs of the community.

We must be mindful of the fact that the First Nation considers itself to be a community and a family
that supports one another. The principles identified in the Four Worlds Report clearly show that there
is a focus on both individual and community development.

The minors of the Sawridge First Nation have not been forgotten in the trust or in the benefits paid by
the trust. The Trustees know that the First Nation can only be successful by nurturing and providing
for the children who will be the members and leaders of the First Nation in the future.

The struggle of the Trustees in making payments under the policies is that almost 50% of the annual
funding provided to the trusts from the companies has been paid in legal fees in this and related
litigation. The trusts could provide greater support for its members if this litigation could be
concluded.

4, Proposed Distribution Scheme: Proposal to provide for Present Beneficiaries and their
families into the future

The Trustees are reguesting that the Court approve a distribution scheme that would allow the
Trustees to follow the policies set out above and future similar policies for the benefit of the
beneficiaries of the trust and their dependents as such are defined in each policy.

Beneficiaries: The beneficiaries of the Trust will be the members of the First Nation as is set out
in the Membership List maintained by the First Nation. The dependents of those beneficiaries will
receive the benefits set out in the policies. The Trustees propose to ask the court to amend the
definition of beneficiary in the trust as set out in Tab 'E" attached by striking the necessary words
from the definition to remove the discriminatory language.

Trust Payments: There will be distributions whether of income or capital in accordance with the
policies set out above and future policies passed. These payments are in accordance with the
trust deed. in this way the Trust can continue to provide for the needs of the current
beneficiaries and their families and for the beneficiaries and their families in the future.

Two Pools of Funds : The court identified the need to establish two pools of funds. The
Trustees propose to satisfy this requirement by identifying those funds which are necessary for
the provision of payments under the policies on an annual basis for those beneficiaries and their
families which are identified at any given time and by keeping invested the funds for future
generations of beneficiaries and their families.

Pool Number One: At the present time, the Trustees prepare a budget of their expected
requirements and provide that budget to the directors of the corporations whose shares
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are owned by the Trust. The directors then provide the trust with the necessary funds to
meet the budget. The Trustees always have the ability to request further funds from the
directors if the need arises. This will in essence be pool number one.

Pool Number Two: The second pool will be the current and future invastments of the
Trust, which will be available for the current and future beneficiaries and their dependents
according to the policies in place at any given time.

5. Complete Capital Distribution

We do not interpret the Court judgment as directing a full and complete capital distribution of the
trust but in the event that such is interpreted by any party we set out the dangers of such an
interpretation below.

Capital distributions have been examined extensively and have been viewed as a dangerous
exercise of discretion for First Nations. First, there would need to be a liquidation of the Sawridge
brandad hotels and businesses that are currently owned by the Trust. It would destroy the vision
of the Settlor of the trust. The ability to know the numbers of future generations is limited and thus
it will be very difficult to determine the people who are to be provided for in the future.

Capital distributions from the trust can also be viewed as a form of welfare and can lead to a
dependency on payments resulting in the same effect as federal welfare payments: thus, reduced
interest in education and diminished motivation and work ethic leading to reduced employment-
all contributing to greater social problems. If beneficiaries begin relying on capital distributions as
a source of income, a full and complete capital distribution could also leave beneficiaries in a
position where reckless decisions are made upon a receipt of a windfall that cannot be sustained
by future distributions from the trust.

A full capital distribution would also divert resources away from the social programs outlined in
the proposed distribution scheme that were established for the income beneficiaries of the Trust.
Capital is a reserve source of funds to supplement the valuable social programs supported by
Pool Number One.

An expectation for capital distributions can also lead to greater conflict in the question of tribal
enroliment and disputes arising regarding tribal citizenship

A consideration which is particularly striking given the current economic outlook in Alberta is the
uncertainty and unpredictability of natural resource markets. Retaining trust capital will help
moderate future uncertainties and can add to Pool Number One established for income
beneficiaries in the trust and their dependents. Maintenance of capital will also allow
diversification of investments to also moderate risk throughout a recessionary economy.

Some benefits to capital distributions have been identified, such as the ability for beneficiaries to
meet their urgent needs and to shift agency in the determination of how the money should be
used away from the tribal governments to individuals and families. As well, capital distributions
can be used strategically as a policy tool and can incentivize certain goals such as school
enroliment. Although, we acknowledge these benefits, in most cases these benefits would also be
achieved with small, one-time capital distributions, such as the One-Time Good Faith Cash
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Disbursement. The benefits could be eroded with larger capital distributions, if larger distributions
exacerbate the dangers we have noted above.

Nature of a Discretionary Trust .

a. Discretionary payments for the needs of beneficiaries

The distribution of Trust funds is to be paid to the benefit of the beneficiaries and their families.
The Trustees have an unfettered discretion as to how to direct the distribution of income and
capital from the Trust in the nature of a discretionary trust. A discretionary trust is described in
Waters on Trusts as a trust “in which the creator of the trust... imposes the duty upon the trustees
to distribute income or capital among the beneficiaries described in the trust instrument... as the
trustees think fit" [Donovan W.M. Waters, Mark Gillen & Lionel Smith, Waters’ Law of Trusts in
Canada, 4" ed. (Thomson Reuters Canada Limited: Toronto, 2012) at p 36 (Waters on Trusts).] It
is the duty of the trustees to consider when and how the discretion ought to be exercised and the
decision of the trustees must fall within the objects of the trust and the power conferred upon the
trustees (Waters on Trusts at p 988) The trustees of a discretionary trust are also bound by the
fundamental duties of a trustee, that is: not to delegate their duties; not to personally benefit from
the trust property; to act with honesty and act with the prudence expected of a reasonable person
administering their own affairs, and to decide on the exercise of their discretion in line with the
best interests of the beneficiaries (/bid at pp 906, 988).

b. Avoiding Capital Payments to beneficiaries which destroys the Trust

In circumstances where the trustees of a discretionary trust have unfettered discretion as to the
distribution of income and capital, then their decision as to the quantum of the distribution,
allocation of the distribution between income and capital and the recipients of the distribution
should be deferred to by the court. The trustees have the duty to consider whether the discretion
to distribute income or capital ought to be exercised; however, it may be the case that the
trustees determine that it is in the best interests of the beneficiaries to annually distribute income
to the benefit of the beneficiaries and their families but to postpone the collapse of the trust by
distributing capital. As discussed below, the court should only interfere with the exercise of the
trustees’ discretion in exceptional circumstances.

c. Jurisdiction of the Court to direct payment of funds

The Court should only intervene to direct the payment of funds from the Trust when the Trustees
fail to given proper consideration as to whether their discretion ought to be exercised. Or
alternatively, when the discretion was exercised but the Trustees either acted outside the scope
of the power conferred upon them in the trust deed or took into account irrelevant or
unreasonable considerations in making their decision. No remedy has been sought in respect of
distribution of the trust and there is no evidence of the Trustees acting outside the scope of their
power or taking into account irrelevant or unreasonable considerations.

When considering the degree of control a court can exercise over a trustee that holds absolute
discretion, Waters on Trusts notes that an axiomatic feature of a trustee’s dispositive discretion in
a discretionary trust is “that provided the trustees act with good faith (i.e., honestly, thoughtfully.
objectively and fairly) in the exercise of their discretion, the court will not interfere or counter their
decision” (/bid at p 1203, fn 1489). Gisborne v Gisborne {(1877), 2 App. Cas. 300 (H.L.)] is the
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leading case from the House of Lords which represents the principle that the court should not
interfere with the discretion of trustees unless there is some "mala fides”, meaning bad faith or
fraud. The Ontario Court of Appeal in Fox v Fox Estate extended the definition of mala fides to
circumstances where the trustee's discretion is conducted in an undesirable manner or if the
discretion is influenced by extraneous matters [28 O.R. (3d) 396 (1996) at para 12 (Fox)]. In Fox,
the extraneous consideration impugned by the Court of Appeal was based on religious
discrimination rather than a consideration of what would benefit the beneficiaries as specified in
the trust deed.

Alberta courts have confirmed the principle adopted in Fox in McNeil v McNeil [2006 ABQB 636]
and Lecky Estate v Lecky [2011 ABQB 802 (Lecky)]. Alberta courts have confirmed that if the
trustees are acting within the scope of their duties conferred upon them by the trust deed, then
their exercise of discretion should be “afforded considerable deference" (Lecky at para 50).
Waters on Trusts summarizes the principle as established in Canadian law. the court will not
intervene with the decision of the trustees who are exercising their discretion if they do not agree
with the decision or would have not have made the same decision but will intervene if the
decision was so unreasonable that no “honest or fair-dealing” trustee would have made it, if the
trustee took into account irrelevant considerations with respect to the decision, or when the
discretion was not exercised and the trustees could not show that proper consideration was given
as to whethar the discretion ought to be exercised (Waters on Trusts at pp 989-990).

Proposal to Provide for the protection of minors and reporting to the Public Trustee

The Trustees would propose to provide a report to the Public Trustee identifying the payments
that have been made to beneficiaries from the 1985 trust since 2009. The report would not
identify individuals. but would identify the amounts paid. This will allow the Public Trustee to
assess whether the payments are being made in a fair and equitable manner.

. Conclusion

We submit that the above proposed distribution scheme meets all criteria for this discretionary
trust, meets the criteria set for the trust by the Court and allows the Public Trustee to satisfy its
mandate. The Public Trustee is assured that the trust is providing benefits to minor dependents
through their adult beneficiary or to the minor directly if the minor is a member. Parents can
apply on behalf of a minor for the minor to become a member of the First Nation in order for the
minor to become a beneficiary of the Trust. The child as an adult could on their own apply to
become a member. The Sawridge Trust policies provide cradle to grave support programs which
is a benefit to the future of the First Nation members
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SAWRIDGE BAND INTER VIVOS SETTLEMENT

DECLARATION OF TRUST

THIS DEED OF SETILEMENT is made in duplicate the:%’h

day of Bpril, 1985
BETWEEN

CHIEF WALTER PATRICEK TWINN,

of the Sawridge Indian Band,

Mo. 19, Slave Lake, Alberta,

(hereinafter called the "Settlor"),

OF THE FIRST PART,

- and -

CEIEF WALTER PATRICEK TWINN,

GEORGE V. TWIN and SAMUEL G. TWIH,

of the Sawridge Indian Band,

Ho. 19, Slave Lake, &lberta,

(hereinafter collectively called

the "Trustees"),

OF THE SECOHND FART,

WHEREAS the Settlor desires to create an inter
vivos settlement for the Ltenefit of the individuals who at
the date of the execution of this Deed are members of the
Sawridge Indian Band No. 1% within the mzaning of the
provisions of the Indian Rct R.S.C. 1970, Chapter 1-6, as
such provisions existed on the 15tn day of April, 1982, znd
the future memdzrs of such band within the meaning of the

said provisions as such provisions existed on the 15th day



of April, 1952 and for that purpose has transferred to the
Trustees the property descriovsd in the Schedule hercto;

AND WHEREAS the parties desire to declare the
trusts, terms and provisions on which the Trustees have
agreed to hold and administer the said property and all
other properties that may be acquired by the Trustees
hereafter for the purposes of the settlement;

NOW THEREFORE THIS DEED WITNESSETH THAT in consid-
eration of the respective covenants and agreements herein
contained, it is hereby covenanted and agreed by and bstween
the parties as follows;:

W . The Settlor and Trustees hereby establish a trust
fund, which the Trustees shall administer in accordance with
Lthe terms of this Deed.

2. Ir this Settlement, the following tarms shall be
interpreted in accordance with the following rules:

(a) "Beneficiaries" at any particular time shall mean
all persons who at that time qualify as membsrs of
the Sawridge Indian Band No. 19 pursvant to the
provisions of the Indian Act R.S5.C., 1970, Chapter
I-6 as such provisions existed on the 15th day of
April, 1982 and, in the event that such provisions
are amended after the date of the execution of

this Deed all persons who at such particular time



wggld qualify for membership of the Sawridge
Indian Band Mo. 19 pursuanlt to the said provisions
as such provisions existed on the 15th day of
April, 1982 and, for greater certainty, no persons
who would not gualify as members of the Sawridge
Indian Band Na. 19 pursuant to the said provi~-
sions, as such provisions existed on the 15tnh day
of April, 1982, shall be regarded as "Benefi-
ciaries" for the purpose of this Settlement
whether or not such persons become or are at any
time considesred to be members of the Sawridge
Indian Bané Ko, 19 for all or any othsr purposes
by virtue of amendments to the Indian Act R.3.C.
1970, Chepter I-6 that may come into force at any
time after the date of the exscution of this Deed
or by virtue of any other legislation enacted by
the Parliament of Canada or by any province or by
virtue of any regulation, Order in Council, treaty
or executive act of the Government of Canada or
any province or by any other means whatsoever;
provided, for greater certainty, that any person
who shall become enfranchised, become a member of
another Indian band or in any manner voluntarily

cease to be a member of the Sawridge Indian Band




(b)

No 19 under the Indian Act R.S.C. 1970, Chapter

1-6, as amended from time to time, or any consoli-

dation thereof or successor legislation thereto

shall thereupon cease to be a BeneFiciary for all
purposes of this Settlement; and

"Trust Fund" shall mean:

(A) the property described in the Schedule here-
to and any accumulated income thereon;

(B) any further, substituted or additional pro-
perty and any accumulated income thereon
which the Settlor or any other person or per-
sons may donate, sell or otherwise transfer
Oor cause to be transferred to, or vest or
cause to be vested in, or otherwise acguired
by, the Trustees for the purposes of this
Settlement;

(C) any cther property acquired by the Trustees
pursuant te, and in accordance with, the
provisions of this Settlement; and

(D) the property and accumulated income thereon
(if any) for the time being and from tims to
time into which any of the aforesaid proper-
ties and accuomulated income thereon may be

converted.



3, The Trustees shall hold the Trust Pund in trust
and shall deal with it in accordance with the terms and con-
ditions ©of this Deed. o part of the Trust Fund shall be
used for or diverted to purposes other than those purposes
set out herein., The Trustees may accept and hold as part of
the Trust Fund any property of any kind or nature whatsoever
that the Settlor or any other person or persons may donate,
sell or otherwise transfer or cause to be transferred to, or
vest or cause to be vested in, or otherwise acquired by, the
Trustees for the purposes of this Settlement.

4. The name of the Trust Fund shall be “"The Sawridge
Band Inter Vivos Settlement", and the meetings of the Trus-
tees shall take place at the Sawridge Band Administration
Office located cn the Sawridge Band Reserve.

5 Any Trustee may at any time resign from the office
of Trustee of this Settlement on giving not less than thirty
(30) days notice addressed to the other Trustees, Any
Trustee or Trustees may be removed from office by a resolu-
tion that receives the approval in writing of at least
eighty percent (80%) of the Beneficiaries who are then alive
and over the age of twenty-one (21) years. The power of
appointing Trustees to fill any vacancy caused by the death,
resignation or removal of a Trustee shall be vested in the

continuing Trustess or Trustes of this Settlement and such



power shall be exercised so that at all times {except for
the period__éending any such appointment, including the
period pending the appointment of two (2) additional Trus-
tees after the execution of this Deed) there shall be at
least five (5) Trustees of this Settlement and so that no
person who is not then a Beneficiary shall be appointed as a
Trustee if immediately before such appointment there is more
than one (1) Trustee who is not then a Beneficiary.

6. The Trustees shall hold the Trust Fund Ffor the
benefit of the Beneficiaries; provided, however, that at the
end of twenty-one (21) years after the death of the last
survivor of all persons who were alive on the 15th day of
April, 1982 and who, being at that time registered Indians,
were descendants of the original signators of Treaty Number
8, all of the Trust Fund then remaining in the hands of the
Trustees shall bes divided equally among the Beneficiaries
then living.

Provided, however, that +the Trustees shall be
specifically entitled no: to grant any benefit during the
daration of the Trust or at the end thereof to any illegiti-
mace children of Indian women, even though that child or
those children may be registered under the Indian Act and
thelr status may not have been protested under section 12(2)

cthereunder,



The Trustees shall have complete and unfettered
discretion Z; pay or apply all or so much of the net income
of the Trust Fund, if any, or to accumulate the same or any
portion thereof, and all or so much of the capital of the
Trust Fund as they in their unfettered discretion from time
to time deem appropriate for any one or more of the Benefi-
ciaries; and the Trustees may make such payments at such
time, and from time to time, and in such manner and in such
proportions as the Trustees in their uncontrolled discretion
deem appropriate.

7. The Trustees may invest and reinvest all or any

part of the Trust Fund in any investments authorized for

Trustees' investments by the Trustees' Act, being Chapter

T-10 of the Revised Statutes of Alberta, 1%80, as zmended
from time to time, but the Trustees are not restricted to
such Trustee Investments but may invest in any investment
which they in their uncontrolled discreticn think fit, and
are further not bound to make any investment nor to zccumu-
late the income of the Trust Fund, and may instead, if they
in their uncontrolled discretion from time to time deem it
appropriate, and for such period or periods of time as they
see fit, keep the Trust Fund or any part of it deposited in

a bank to which the Bank Act (Ceanada) or the Quebec Savings

Bank Act applies.



8. The Trustees are authorized and empowered to do
all acts nescessary or, in the opinion of the Trustees,
desirable for the purpose of administering this Settlement
for the benefit of the Beneficiaries including any act that
any of the Trustees might lawfully do when dealing with his
own property, other than any such act committed in bad faith
or 1in dross negligence, and including, without in any mnanner
to any extent detracting from the generality of the fore-
going, the power

(a) to exercise all voting and other rights in respect
of any stocks, bonds, property or other invest-
ments of the Trust Fund;

(b) to sell or otherwise dispose of any property held
by them in the Trust Fund and to acquire other
property in substitution therefor; and

{c) to enploy professional advisors and agents and to
retain and act upon the advice given by such pro-
fessionals and to pay such professionals such fees
or other remuneration as the Trustees in their
uncontrolled discretion from time to time deem
appropriate (and this provision shall apply to the
payment of professionzl fees to any Trustee vwho
renders professional services to the Trustees).

9. Administration costs and expenses of or in connec-

tion with the Trust shall be paid from the Trust Fund,




including, without limiting the generality of the foregoing,
reasonable ;;imbursement to the Trustees or any of them for
costs (and reasonable fees for their services as Trustees)
incurred in the administration of the Trust and for taxes of
any nature whatsoever which may be levied or assessed by
federal, provincial or other governmental authority uporn or
in respect of the income or capital of the Trust Fund.

10. The Trustees shall keep accounts in an acceptable
manner of all receipts, disbursements, investments, and
other transactions in the administration of the Trust.

11, The provisions of this Settlement may be amended
from time to time by a resolution of the Trustees that
receives the approval in writing of at least eighty percent
(8G%) of the Beneficiaries who are then alive and over the
age of twenty-one (21) years provided that no such amendment
shall be valid or eifective to the extent that it chénges or
glters in any manner, or to any extent, the definition of
"Beneficiaries" under subparagraph 2(a) of this Settlement
cr changes or alters in any manner, or to any extent, the
beneficial ownership of the Trust Fund, or any part cf the
Trust Fund, by the Beneficiaries as so defined.

12, “he Trustees shall not be liable for any act or
omission done or made in the exercise of any power, author-

ity or discretion given to them by this Deed provided such




act or omission is done or made in good faith; nor shall
they be liable to make good any loss or diminution in value
of the Trust Fund not caused by their gross negligence or
bad faith; and all persons claiming any beneficial interest
in the Trust Fund shall be deemed to take notice of and
subject to this clause.

13. Subject to paragraph 11 of this Deed, a majority
of fifty percent (50%) of the Trustees shall be required for
any decision or action taken on behalf of the Trust,

Each of the Trustees, by joining in the execution
of this Deed, signifies his acceptance of the Trusts here-
in. Any other person who becomes a Trustee under paragraph
5> of this Settlement snall signify his acceptance of the
Trust herein by executing this Desd or a true copy hereof,
and shall be Lkcund by it in the same manner as if he or she
had executed the original Deed.

14, This Settlement shall be governed by, and shall be

construed in accordance with the laws of the Province of



Alberta.

IN  WITNESS WHEREOF the parties hereto

exzcuted this Deed.

SIGNED, SEALED AND DELIVERED
in the presence of:
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Schedule

One Hundred Dollars ($100.00) in Canadian Currency.




Sawridge Trusts

Board Policy
Name Health, Dental, Vision Care and Lifc Insurance Benefit
Category | Benefits | Number | B-09-1
Proposed I 10-05-05 | Approved | 10-05-26 | Revised | 15-12-16

The Trustees of the Sawridge Band Inter-Vivos Settlement and the Sawridge Trust
(Sawridge Trusts) are desirous of providing eligible beneficiaries with health, dental, vision
care and life insurance coverage;

SUPPLEMENTARY BENEFIT

1. That this will be a supplementary benefit, that is, that beneficiaries and their dependants
must first take advantage of other benefits available through government, First Nation or
employer programs or personal insurance plans.
That bencefits will only be paid so long as the Trusts have sufficient resources to cover this
cost.

o

HEALTH, DENTAL and VISION CARE INSURANCE

In order to achieve this objective, the Trustees have approved a health, dental and vision care
insurance program under Great West Life Insurance proposed by the Silverberg Group
(summary attached) which covers beneficiaries and their immediate and qualified dependents
as of 1 January 2016. This plan will replace previous health insurance plans provided by the
Sawridge Trusts under Great West Life, will replace any employee health benefit program
presently offered by Sawridge First Nation to beneficiaries and dependants of the Sawridge
Trusts and will replace any coverage provided by the Health Canada’s Non-Insured Health
Benefits (NIFB) for First Nations and Inuit Program.

Where possible, the Sawridge Trusts will enter into an agreement with the Sawridge First Nation
in relation to the Sawridge Trusts’ health, dental and vision care insurance program, so that if the
Sawridge First Nation recovers any eligible amounts from the First Nation Non-Insured Health
Benefit Program, or the Government in right of the Crown, with respect to any benefits paid by
the Sawridge Trusts on behalf of Status Indians who are Sawridge Trust beneficiaries, that such
amounts will be reimbursed or assigned to the Sawridge Trusts.

LIFE INSURANCE

The Sawridge Trusts will provide, to eligible beneficiaries only, a 10 Year Pay Universal
Life Insurance policy for providing coverage of $250,000 life insurance to beneficiaries
between the ages of 0 and 60 years of age.

The Sawridge Trusts will be a permanent and irrevocable named beneficiary to receive
$50,000 from this policy upon the death of the insured the remaining $200,000 being
provided to a beneficiary of the insured’s choice;




Sawridge Trusts

Board Policy
Name Health, Dental, Vision Care and Life Insurance Benefit
Category | Benefits | Number | B-09-2
Proposed | 10-05-05 | Approved | 10-05-26 | Revised | 15-12-16

DEFINITION OF “IMMEDIATE AND QUALIFIED DEPENDENTS”

For the purposcs of the Health, Dental and Vision Care Insurance Benefit, the immediate
dependents of beneficiaries will be covered, even if they are not members of the Sawridge First
Nation, provided that they are either living with the beneficiary and are under the age of 18 years
of age or are attending a post-secondary institution and are under the age of 25 years of age and
still consider the home of the beneficiary to be their own home.

SUPPLEMENTARY BENEFITS

In cases where the Insurance Benetit does not cover a specific service or item or in cases
where the beneficiary use exceeds the limits of a particular benefit, the Trustees may
consider an appeal for additional benefits paid directly from Trusts’ equity to supplement the
amount of the benefit not covered under the Insurance Benefit provided that, in the Trustees’
estimation, the additional cost is reasonable and warranted.

SELF-INSURED PLAN

The Health, Dental and Vision Care Insurance Benefit is a self-insured plan paid for entirely
through Trusts’ equity and not part of a group insurance plan. The Benefit is administered
for the Sawridge Trusts by Great West Life which charges an administration fee based on the
number of beneficiaries and dependents covered by the Benefit.

NON-DEROGATION

Nothing in this Policy shall be construed so as to abrogate or derogate from the existing
Aboriginal and Treaty rights of Sawridge First Nation beneficiaries as recognized and affirmed in
Section 35 ot the Constitution Act, 1982.




Sawridge Trusts
Board Policy

Name Education Support Fund Benefit
Catcgory Bencfits | Number | B-11-1
Proposed | 11-02-15 | Approved [ 11-02-15 [ Revised |

WHEREAS the Trustees of the Sawridge Band Inter-Vivos Settlement and the Sawridge Trust
(Sawridge Trusts) arc desirous of providing the beneficiaries and dependents of beneficiaries 25
years of age and under with support that will assist them in educating themselves;

NOW THEREFORE BE IT RESOLVED that the Sawridge Trusts agrce to provide an Education
Support Fund of $100,000 annually for the benetit of eligible beneficiaries and eligible dependents
as follows:

SUPPLEMENTARY BENLFIT
1. That this will be a supplementary benefit, that is, that beneficiaries must first take advantage of
other benefits available through government, First Nation programs, student loans and lines-of-
credit and scholarship or student bursary programs and through full or part-time employment.
2. That benefits will only be paid so long as the Trusts have sufficient resources to cover this cost.

DEFINITION OF A BENEFICIARY

3. That. for the purposes of this benefit, a beneficiary shall be defined as anyone who meets the
requirements and has been accepted by the Trustees as an eligible beneficiary to either the
Sawridge Band Intervivos Settlement or the Sawridge Trust.

4. 'That, for the purposes of this benefit, an eligible dependant will include any natural child or any
child adopted through legal or customary adoption by an eligible beneficiary or a spouse of an
eligible beneficiary who is under 25 years of age and who is registcred in a full-time or part-time
education program with an accredited educational institution.

DEFINITION OF ELIGIBLE EDUCATION PROGRAMS
5. That, for the purposes of this benefit, eligible education programs include:
a. Recognised upgrading programs to improve opportunities for higher education.
b. Recognised technical and skills development training programs
c. Recognised university programs up to and including doctoral level study but not including
post-doctoral studies.

DEFINITION OF EDUCATION SUPPORT BENEFIT CATEGORIES
6. Tuition and Fee Support:
a. Including a portion of tuition fees and other required fees to attend an educational program.
7. Support for Books and Equipment:
a. Including a portion of the cost of text books and laboratory and other equipment necessary
for the study program, including computers.
b. Including a portion of any deposits required to cover the cost of damaged or lost
equipment.
8. Living Expense Support:
a. Including a portion of rent or mortgage payments, utilities, telephone, tenant/home
insurance, food, transportation, basic furniture and personal expenses.
b. Does not include any portion of the purchase of a vehicle, payment of credit card or other
outstanding debts.
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Board Policy
Name Education Support Benefit
Category Benefits | Number | B-11-2
Proposed ] 11-02-15 | Approved [ 11-02-15 | Revised |

AVAILABLE FUNDING

9. Because funding is limited each year, funding will be made available on a first-come-first-serve
basis and on the basis on total funding provided by other funding agencies and by the individual
him or herself. that is, if the individual receives maximum funding available through federal
government grants or other scholarship programs or if the individual is able to personally fund
her/his education through parental contributions or self-employment, this person will not be placed
as high in priority as someone who has no tfinancial support programs available to them.

10. Funding will also be accorded in priority to those with high academic performance records.

ACCESSING FUNDING
11. Those wishing to receive funding for their education from the Trusts will first have to fill out and
submit an application for funding available through the Trusts’ Office. Applications will be
reviewed by the Trusts® Administrator and a decision will be made based on available funding and
past academic performance.
12. Successful applicants will be required to provide on-going proof of enrolment. attendance and
academic performance in order to be considered for on-going financial support from the Trusts.
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Name Addictions Treatment Support Fund Bencefit
Category Benefits | Number [ B-12
Proposed | 11-02-15 | Approved | 11-02-15 | Revised | B

WITEREAS the Trustees of the Sawridge Band Inter-Vivos Scttlement and the Sawridge Trust (Sawridge
Trusts) arc desirous of providing the beneficiaries with support that will assist them in dealing with
addictions resulting from substance abuse, more specilically, alcohol and drug abuse;

NOW THEREFORE BE IT RESOLVED that the Sawridge Trusts agree to provide an Addictions Treatment
Support Fund of $40,000 annually for the benefit of eligible beneficiaries and eligible dependents as follows:

SUPPLEMENTARY BENEFIT
I, That this will be a supplementary benefit, that is, that beneficiaries must first take advantage of other
benefits available through government, First Nation programs, and health insurance programs.
2. That benefits will only be paid so long as the Trusts have sufficient resources to cover this cost.

DEFINITION OF A BENEFICIARY
3. That, for the purposes of this benefit, a beneficiary shall be defined as anyone who meets the requirements
and has been accepted by the Trustees as an eligible beneficiary to either the Sawridge Band Intervivos
Settlement or the Sawridge Trust.
4. That, for the purposes of this benefit, an eligible dependent will include any natural child or any child
adopted through Icgal or customary adoption by an cligible beneficiary or a spouse of an eligible
beneficiary who is under 25 years of age and is living at home with the eligible beneficiary.

DEFINITION OF ELIGIBLE ADDICTIONS TREATMENT PROGRAMS

5. Eligible treatment programs will include accredited programs provided by reputable professionals with a
proven record of success in treating addictions.

6. Priority will be given first to certified treatment programs first in the Province of residence of the
beneficiary; second to certified treatment programs within Canada; third to certified treatment programs
with North America.

7. Only in special circumstances will consideration be given to treatment programs outside North America
and only then with the approval of the Trustees.

ACCESSING BENEFITS UNDER THE ADDICTIONS TREATMENT FUND

8. Funding for addictions treatment services will only be provided in cases where the beneficiary or dependent
has first developed a treatment plan with the Trusts’ Administrator and other professionals and has made a
commitment to follow through with the full treatment program.

9. 'While the Trusts recognize that relapses, in the case of addictions, are possible and even likely, the Trusts
will not allow abuses of the Addictions Treatment Fund by beneficiaries who repeatedly relapse and have
to attend a new treatment program. After the second use of the Fund, every beneficiary application for
renewed treatment will require the approval of the Board of Trustees.

10. The Trusts’ Administrator is authorized to approve treatment plans and payment for treatment services for
the first two applications without having to obtain the approval of the Trustees provided that there remains
sufficient funds in the current year’s budget for the Addictions Treatment Fund.
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Name Child and Youth Development Benefit
Category | Benefits | Number [ B-10
Proposed Ll3-0|-15 | Approved | 13-05-21 | Revised |

WHEREAS the Trustees of the Sawridge Band Inter-Vivos Settlement and the Sawridge
Trust (Sawridge Trusts) are desirous of providing the children of cligible bencficiaries who
have special needs with support that will assist them in developing their capacities and to
assist in the education of all children of beneficiaries;

NOW THEREFORE BE IT RESOLVED that the Sawridge Trusts agree to provide a Child
and Youth Development Benefit for the special needs children of eligible beneficiaries and
to providc assistancce with child carc costs for normal children as follows:

SUPPLEMENTARY BENEFIT
1. That this will be a supplementary benefit, that is, that beneficiaries must first take
advantage of other benefits available through government, First Nation or employver
programs or personal insurance plans and government, school or community social
service programs.
2. That benefits will only be paid so long as the Trusts have sufficient resources to cover this
cost.

DEFINITION OF A BENEFICIARY

3. That, for the purposes of this benefit, a beneficiary shall be defined as anyone who meets
the requircments and has been accepted by the Trustees as an eligible benceficiary to either
the Sawridge Band Intervivos Settlement or the Sawridge Trust.

4, That, for the purposes of this benefit, an eligible child will include any child who also
suffers from a permanent physical or mental disability either born to an eligible
beneficiary, adopted through legal or customary adoption by an eligible beneficiary or for
which an eligible beneficiary is the legal guardian.

DEFINITION OF CHILD AND YOUTH DEVELOPMENT BENEFIT
5. That the child and youth development benefit provide the following benefits:

a. Anannual amount of up to $10,000 to assist with the costs associated with caring
or educating the special needs child on a reimbursement basis or on pre-paid
services.

b. Anannual amount of up to $8,500 to assist with child care costs for a child ona
reimbursement basis or on pre-paid services.

APPLICATION
1. That the beneficiary apply for the child and youth development benefit by telephoning,
writing or emailing the Trusts’ office and providing the necessary information relating to
the age of the applicant, the nature of the program the beneficiary wishes to attend and the
beneficiary’s entitlement to the Trusts Administrator.
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Name Compassionate Care and Death Benefit
Category | Benefits [Numher | B-06-1
Proposed | 10-04-19 | Approved [ 10-04-19 | Revised |

Whereas the Trustees of the Sawridge Band Intervivos Settlement and the Sawridge Trust
(hereinafter referred to as the Trusts) are committed to providing benefits that will support the
well-being of the beneficiaries under the two trusts, and

Whereas the beneficiaries may, from time to time, require the assistance of the Trusts to defray
their expenses related to a prolonged or serious illness or death of an immediatce family member,
The Trustees hereby resolve:

SUPPLEMENTARY BENEFIT
1. That this will be a supplementary benefit, that is, that beneficiaries must first take
advantage of other benefits available through government, First Nation, employer or
personal insurance plans and that the Compassionate Care and Death Benefit will only
pay the difference between these other benefits and the actual costs incurred. Benefits will
only be paid as long as the Trusts have sufficient resources to cover this cost.

' DEFINITION OF IMMEDIATE FAMILY

| 2. That, for the purposes of this benefit, an immediate family member shall be defined as:

a. A child of the beneficiary or of her/his current, co-habiting spouse or common-law
partner,

b. The current, co-habiting spouse or common-law partner of the beneficiary,

c. The father or mother or his/her partner of either the beneficiary or her/his current
co-habiting spouse or common-law partner,

d. DBrothers, sisters, stepbrothers or step sisters of either the beneficiary or her/his
current, co-habiting spouse or common-law partner,

e. Grandparents or step grandparents of either the beneficiary or her/his current co-
habiting spouse or common-law partner,

f.  Grandchildren or step-grandchildren of either the beneficiary or her/his current,

co-habiting spouse or common-law partner,

Son-in-law or daughter-in-law of either the beneficiary or her/his current, co-

habiting spouse or common-law partner.

(i<}

DEFINITION OF PROLONGED OR SERIOQUS ILLNESS OR INJURY
3. That, for the purposes of this benefit, prolonged or serious illness shall be limited to:
a. A serious or life-threatening illness resulting in hospital confinement or intense
home care of two or more weeks’ duration,
b. A serious or life-threatening injury resulting in hospital confinement, intense home
care of two or more weeks’ duration or resulting in permanent physical handicap,
c. Anillness, genetic condition or injury, including injury to an unborn foetus

resulting in a permanent physical or mental disability.
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Name Compassionate Care and Death Benefit
Category | Benefits | Number | B-06-2
Proposed | 10-04-19 i | Approved |7 | Revised I

DEFINITION OF COMPASSIONATE CARE BENEFIT
4. That the compassionate care benefit provide the following benefits if these are not
covered by any other health program:

a. Reasonable travel costs to and from the location where the ill or injured is in care
by personal vehicle or the most economical and reasonable means of public
transportation for the beneficiary and her/his family.

b. Reasonable accommodation costs for the beneficiary and her/his family while
visiting the ill or injured family member at the most reasonable and economical
hotel, boarding house or public program accommodation including Ronald
MacDonald House for parents with children afflicted with cancer, Sawridge Inns
where these are available, bed and breakfast establishments and reasonably-priced
hotels and motels.

¢. Reasonable meal costs for the beneficiary and her/his family while visiting the ill
or injured family member at restaurants and hospital and care facility cafeterias or
food purchased and prepared by the beneficiary.

d. Parking costs while traveling to or from the location where the ill or injured family
member is in care.

e. Child care costs for under-aged children remaining a t home while the parents go
to visit the ill or injured family member.

. Homec modifications, special equipment or dietary supplies, or special medications
not covered by other health plans if the ill or injured family member is being
brought to the beneficiary’s home for long-term care, recuperation or
rehabilitation. In this case, the beneficiary has to provide the Trustees with a
detailed long-term plan, including costs, for the care of the ill or injured family
member at home, medical recommendations for the equipment and/or dietary
needs to care for this person at home, costs and plans for any home modifications
in order to accommodate caring for this person at home and costs of any homecare
professional help that may be needed.

LIMITATION OF COMPASSIONATE CARE BENEFIT

5. That the compassionate care benefit be limited to a maximum of $6,000 per beneficiary per
annum with a maximum lifetime benefit of $60,000.

| 6. As part of the total compassionate care bencfit allowed, that the Trustees may provide an
immcdiate cash disbursement of up to $300 within the maximum permitted to cover
emergency incidental expenses associated with the incident.

7. That this benefit will only be made available so long as the Trusts have sufficient financial
resources to cover this cost.
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Name Compassionate Care and Death
Category | Benefits | Number | B-06-3
Proposed | 10-04-19 | Approved l | Revised |

DEFINITION OF DEATH BENEFIT
1. That the death benefit include:
a. The cost of transporting the remains to the deceased former home or to the home
of the beneficiary.
b. The cost of burial or cremation, including the purchase of a plot, the cost of the
funeral, headstones and the cost of a post-funeral reception.
c. The cost of transporting the beneficiary and her/his family to the funeral, if this is
at some distance away from the beneficiary’s home.
d. The cost of accommodation and meals for the beneficiary and herthis family, if the
funeral is being held at some distance away from the beneficiary’s home and
requires an overnight stay.

LIMITATION OF DEATH BENEFIT

2. That the maximum death benefit be $12,000 per family with a maximum of $24,000
annually based on submitted receipts.

3. That the Trustees may provide an immediate cash disbursement of up to $1000 per
beneficiary to cover emergency incidental expenses associated with the funeral and burial
or cremation of the former family member but that amount will be subtracted from the
total benefit paid for this incident.

LIMITATION OF BENEFIT

4. That the compassionate care and death benefit will only be paid one time, regardless of
whether the beneficiary is eligible for both the Trusts or for only one Trust or the other.

5. That the compassionate care and death benefit will only be paid to adult beneficiaries or to
recognized guardians or caretakers of minor beneficiaries.

6. That the compassionate care and death benefit will not pay for lost time from work or
business not for any costs associated with employment or business income.

7. That this benefit will only be made available so long as the Trusts have sufficient financial
resources {0 cover this cost.

APPLICATION
8. That the beneficiary apply for either the compassionate care benefit or the death benefit by
calling or emailing the Trusts office and providing the necessary information relating to
the incident and the beneficiary’s entitlement to the Trusts Administrator.
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- Board Policy
Name Scniors” Support Benefit
Category | Benefits | Number | B-07-1
Proposed | 10-04-19 | Approved | 10-04-19 | Revised [ 15-12-16

Whereas the Trustces of the Sawridge Band Intervivos Settlement and the Sawridge Trust
(hereinafter referred to as the Trusts) are committed to providing benefits that will support the
well-being of the beneficiaries under the two trusts, and

Whereas the Trustces desire to provide a benefit that will support the clders who have provided
so much toward the building of the community,

Whereas the elders may require additional financial support to benefits provided by Federal and
Provincial Governments and community agencies,

The Trustees hereby resolve:

SUPPLEMENTARY BENEFIT
1. That this will be a supplementary bencfit, that is, that beneficiaries must first take
advantage of other benefits available through government, First Nation or employer
programs or personal retirement and insurance plans.
2. That benefits will only be paid so long as the Trusts have sufficient resources to cover this
cost.

DEFINITION OF A SENIOR
\ a. That, for the purposes of this benefit, a senior shall be defined as a beneficiary
| who has achieved 65 years of age.

|
| DEFINITION OF SENIORS’ SUPPORT BENEEIT

3. That the seniors’ support benefit provide the following benefits: A monthly cash
disbursement of $2.500 per eligible beneficiary paid directly to the senior person.

APPLICATION
4. That the beneficiary apply for seniors’ support benefit by telephoning, writing or emailing
the Trusts’ office and providing the necessary information relating to the age of the
applicant and the beneficiary’s entitlement to the Trusts Administrator.
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Name Personal Development and Alternative Health Benefit
Category | Bencfits | Number [ B-08-1
Proposcd | 14-02-25 | Approved | 14-02-25 | Revised | 15-12-16

Whereas the Trustees of the Sawridge Band Intervivos Settlement and the Sawridge Trust (hereinafter
referred to as the Trusts) arc committed to providing benefits that will support the well-being of the
beneticiarics and their dependants under the two trusts, and

Whereas the Trustecs desire to provide a benefit that will support beneficiaries and their dependants in
their personal growth and development, and will provide some funding for alternative health treatments,
The Trustees hereby resolve:

SUPPLEMENTARY BENEFIT
L. That this will be a supplementary benefit, that is, that beneficiaries and their dependants must first
take advantage of other benefits available through government, First Nation or employer programs
or personal insurance plans.
2. That benefits will only be paid so long as the Trusts have sufficient resources to cover this cost.

DEFINITION OF A BENEFICIARY

a. That, for the purposes of this benefit, a beneficiary shall be defined as anyone who meets the
requirements and has been accepted by the Trustees as an eligible beneficiary to either the
Sawridge Band Intervivos Settlement or the Sawridge Trust.

b. That, for the purposes of this benefit, an eligible dependent will include any natural child or any
child adopted through Icgal or customary adoption by an eligible beneficiary or a spouse of an
eligible bencficiary who is under 25 ycars of age and is living at home with the eligible
beneficiary.

DEFINITION OF PERSONAL DEVELOPMENT AND ALTERNATE HEALTH BENEFIT
1. That the personal development and alternate health benefit provide the following benefits:
a. An annual allowance benefit of up to $2,000 per person.
b. The allowance will not be paid directly to the eligible beneficiary except upon the submission
of receipts or invoices for
1. personal or family counselling provided a recognized traditional healer or elder,
1i. recognized fitness or nutrition counselling programs,
iii. recognized sclf-cstcem building programs,
iv.  vitamins, minerals, medicinal herbs, special foed supplements,
v. fitness equipment.
¢. In the casc of invoices for services provided sent directly to the Sawridge Trusts office, the
allowance will be paid directly to the service provider not the beneficiary.
d. In the case of visits to traditional healers. the beneficiary will provide an itemized list of the
expenses incurred for the visit.
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Name

Personal Development and Alternative Health Benefit

Category | Benefits | Number | B-08-2

Proposed | 14-02-25 | Approved | 14-02-25 | Revised | 15-12-16

e. The allowance may also be used to cover the cost of part of the transportation costs
required to attend the personal development or alternative health program on the same
basis as provided for the purchase of services under this program. Transportation costs
may be reimbursed upon the submission of receipts for gasoline purchase or upon the
submission of receipts for public transportation, provided that the cost is related to
accessing the personal development program.

APPLICATION

J.

That the heneficiary apply for the personal development and alternative health benefit by
telephoning, writing or emailing the Trusts’ office and providing the necessary information
relating to the age of the applicant, the nature of the program the beneficiary or dependant wishes
to attend and the beneficiary’s entitlement to the Trusts Administrator.
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Name Income Replacement Benefit
Category Benefits | Number | B-13
| Proposed | 11-10-18 | Approved [ [1-10-18 | Revised | 11-12-07

WHLERTAS the Trustees of the Sawridge Band Inter-Vivos Scttlement and the Sawridge Trust (Sawridge
Trusts) are desirous of providing the beneficiaries with suppor( that will assist them in dealing with
addictions resulting from substancc abuse, more specifically, alcohol and drug abuse;

NOW THERETORL BE IT RESOLVED that the Sawridge Trusts agree Lo provide an Income Replacement
Benelit of $40,000 annually for the benefit of eligible beneficiaries and cligible dependents as follows:

SUPPLEMENTARY BENEFIT

1. That this will be a supplementary benefit, that is, that beneficiaries must first take advantage of other
benefits available through government, First Nalion programs, and health insurance programs.
2. That benefits will only be paid so long as the Trusts have sufficient resources to cover this cost.

DEFINITION OF A BENEFICIARY

3. That, for the purposes of this benefit, a beneficiary shall be defined as anyone wha meets the requirements
and has been accepted by the Trustees as an eligible beneficiary to either the Sawridge Band Intervivos
Seltlement or the Sawridge TrusL

4. That, for the purposes of this benefit, an eligible dependent will include any natural child or any child
adopted through legal or customary adoption by an eligible beneficiary or a spouse of an eligible
beneficiary who is under 25 years of age and is living at home with the eligible beneficiary.

DEFINITION OF ELIGIBILITY

w

That, for the purposes of this benefit, would only provide up to 80% or 90% of total income with a monthly

maximum of §2,500 and an annual maximum of $5,000 per individual on a first-come-first-served basis.

6. That would only be available to those already gainfully employcd who would lose income as a result of
attending a personal healing program or on extended sick leave from work because of an illness.

7. That would only be provided to deal with addictions, mental health or long-term health issues with the
assistance of qualified professionals. The issue of dealing with traditional healers has not been addressed
satisfactorily at this time.

8. That would be supported by the Personal Development, Health Benefits (for personal and mental health
counselling and short-term disability) and the Addictions Treatment Support Fund Benefit (for addictions
treatment) and could be limited only to those who attend an accredited treatment program.

9. That would not be repeated.

ACCESSING BENEFITS UNDER THE INCOME REPLACEMENT BENEFIT

10. That individuals wishing to access this benefit first provide the Trusts’ Administrator with a treatment plan
developed with a certified professional or, in the case of short-term disability, a doctor’s note indicating
that the person cannot work including the period during which the individual will be off work.

11. That individuals also provide the Trusts’ Administrator with pay slips for one full month to prove level of
income.




Sawridge Trusts N

Board Policy
Name Recognition of Bencficiarics and Dependants Educational Achievements
Category | Benefits | Number | B-15
Proposed | 14-10-27 | Approved | 14-10-27 | Revised 1

Benefit

The Trustees of the Sawridge Trusts are desirous of supporting and encouraging the educational
achievements of the beneficiaries and their dependants. In recognition of the completion of an
cducational program by any bencficiary or her/his dependants, the Sawridge Trusts will;

1. Issue a certificate to said beneficiary or dependant recognizing the educational
achievement signed by the Trustees.

2. Note the accomplishment of the beneficiary or dependant in the Sawridge Trusts

Newsletter or a notice to all beneticiaries.

Provide the graduate with a token of recognition by issuing a cheque for $250 to assist the

graduate with finding employment or cclebrating their achievement.

Wl

Eligibility

This benefit will be provided to any beneficiary of the Sawridge Trusts and their dependants. For
the purpose of this benefit, a dependant mcans the marricd or common-law spouse or natural or
adopted children of the beneficiary, provided that these dependants are living with the beneficiary
or are still considered to be dependants of the beneficiary, that is, still consider their permanent
address to be that of the beneficiary.

Recognized Educational Programs

Trustees will recognize the completion of a recognized secondary or post-secondary educational
program, including: graduation from high school or a high school upgrading program, graduation
from a university degree program, graduation from a technical certificate program, graduation
from an apprenticeship program, or graduation from a professional upgrading program that

' increases the beneficiary or dependants employability or qualification in her/his chosen field.

Application

Upon receiving proof of graduation of a beneficiary or her/his dependant, the Trusts’
Administrator will have a framed certificate of recognition prepared and will either issue a cheque
for $250 in the name of the graduate or will provide suitable gift according to the graduate’s
choice.

This benefit will be applied retroactively for a period of one ycar from the date of the approval of
this policy by the Trustees.
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Board Policy

Name One Time Only “Good Faith” Cash Disbursement -

Category | Benefits | Number | B-04

Proposed I 09-09-26 I Approved J 09-10-26 LRcviscd | 10-06-15
Introduction

The Sawridge Trusts Board of Trustees agrees to a “One Time Only Good Faith Cash
Disbursement™ to be made to each of the identified and approved adult beneficiarics of either
Trust according to the following terms:

Benefit

A single cash disbursement of two thousand five hundred dollars ($2,500) will be issued by
cheque drawn on the Trusts’ accounts made payable to each adult beneficiary who is 18 years of
age and older.

Only one payment of $2,500 will be made to each beneficiary for this benefit regardless of
whether the beneficiary is a member of one or both Trusts.

Minor beneficiaries under 18 years of age will not be eligible for this benefit until they reach the
age of 18 years ofage and apply. Payments will be honoured automatically when these
beneficiaries reach the age of majority, subject to available funds.
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Introduction

Under the Inter Vivos Settlement Agreement dated 15 April 1985, the following is the definition
of a beneficiary:

“Beneficiaries” at any parlicular time shall mean all persons who at that time qualify as members
of the Sawridge Indian Band No. 454 pussuant-to-the-provisions-ofthe-Indian-Act R-S:C1970;
ChapterI-6-as-such-provisions-existed-enthe-15% day of April 1082 and_in the event-that such
previsions-are-amended-atter the date-ef the-execution-of this- Deed-all persens-whe-at-such
partieular time-weuld-qualify-forinembership-of the Sawsidge Indian Band Ne. 19 pursuant-to

the-said-provisions-as-such-provisions-existed-on-the 15" day-e £ April - 1982 and for sreater
%ﬁamﬁﬁmﬁehmmmweuldﬂwmk%%s—maﬁbe&e%e%a%@w%ﬁ%e—w

eﬁﬁﬁﬁl}eﬁﬁﬁﬁ%mﬂm%m&e%%Mhaﬁ{e%ﬁﬁt
may-come-intoforee-at-any-thneafterthe-date-of the-execution-of this Deed-orby-virtue ofany
etherlegislation-enacted-by-the Parlament-of- Canada-orany-province-or-byvirtue ofany
regulation-Orderin-Couneil-treati-or-exeentive-act-ef the Government-of Canada-orany
province-or by-any-other means-whatsoever;-providedfor greater-certainty-that-any-person-whe
shall-become-enfranchanised; become-a-member-ofanotherIndian band or in any manner
veluntarily-ceaseto-be-arnemberofthe Sawridse Indian Band No—19-underthe Indian-Aet
R-5-C1970, Chapter I-6;-as-amended-from-tirne-to-time-or any-consolidation-thereofor
sueeessorlegislation-thereto-shall- thereupon-cease-to-be-a Beneficiaryfor-all purposes-of-this
Settlement;



Clerk’s Stamp:

COURT FILE NUMBER 1103 14112
COURT COURT OF QUEEN’S BENCH OF ALBERTA
JUDICIAL CENTRE EDMONTON

IN THE MATTER OF THE TRUSTEE ACT, RSA 2000, c
T-8, AS AMENDED

IN THE MATTER OF THE SAWRIDGE BAND INTER
VIVOS SETTLEMENT CREATED BY CHIEF WALTER
PATRICK TWINN, OF THE SAWRIDGE INDIAN
BAND, NO. 19 now known as SAWRIDGE FIRST
NATION ON APRIL 15, 1985 (the “1985 Sawridge Trust™)

APPLICANTS ROLAND TWINN, CATHERINE TWINN, WALTER
FELIX TWIN, BERTHA L’HIRONDELLE and CLARA
MIDBO, as Trustees for the 19835 Sawridge Trust (the
“Sawridge Trustees”)

DOCUMENT CONSENT ORDER — DISTRIBUTION
ARRANGEMENT APPROVAL

ADDRESS FOR SERVICE Doris C.E. Bonora Marco Poretti
AND CONTACT Dentons Canada LLP Reynolds Mirth Richards
INFORMATION OF PARTY 2900 Manulife Place & Farmer LLP
FILING THIS DOCUMENT 10180 - 101 Street 3200, 10180 — 101 Street
Edmonton, AB T5J 3V5 Edmonton, AB T3J 3WS8
Ph. (780) 423-7188 Ph. (780) 425-9510
Fx. (780) 423-7276 Fx: (780) 429-3044
File No.: 551860-1 File No. 108511-MSP

DATE ON WHICH ORDER WAS PRONOUNCED: (\\;309( a4 ,2016
LOCATION WHERE ORDER WAS PRONOUNCED: Edmonton, AB
NAME OF JUSTICE WHO MADE THIS ORDER: Mr. Justice D.R.G. Thomas

CONSENT ORDER- DISTRIBUTION ARRANGEMENT APPROVAL

UPON NOTING that the decision of this Court on December 17, 2015 directed the Sawridge
Trustees to prepare and file for approval a Proposed Distribution Arrangement; UPON
HEARING representations from counsel for the Sawridge Trustees regarding the Distribution
Arrangement which is attached hereto as Schedule “A”; AND UPON REVIEW OFSchedule
“A”; AND UPON NOTING that the Trustees are not seeking the Court to approve the definition
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of beneficiaries as set out in the Distribution Arrangement at this time and that such approval of
the definition of beneficiaries shall be heard in a separate application;

IT IS HEREBY ORDERED THAT:

L. The Distribution Arrangement attached as Schedule “A” is approved, with the exception
that, the definition of beneficiary set out in paragraph 4 in the Distribution Arrangement
is not approved by this Order and is specifically directed to be determined in a separate
application. Thus, the proposal set out in paragraph 4 entitled “Beneficiaries” as set out
in Schedule “A* is reserved to a separate Court application.

2. There shall be no distributions from the 1985 Trust until the Beneficiary definition is
determined in the separate court application referenced in paragraph 1 above.
The Honourable Mr. Justice D.R.G. Thomas
CQ)IS{7\'TED TO BY:

Reynolds Mirth Richards & Farmer LLP

W N

Marco S. Poretti
Counsel for Sawridge Trustees

McLennan Ross LLP Hutchison Law
Karen Platten, Q.C. Janet Hutchison
Counsel for Catherine Twinn as a Trustee Counsel for The Office of the Public

of the 1985 Sawridge Trust Guardian and Trustee



36 CHAPTER2 TYPES OF TRUST
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B. Discretionary Trusts

A

The discretionary trust is one in which the creator of the trust, whether by will
or inter vivos, imposes the duty upon the trustees to distribute income or capital
among the beneficiaries described in the trust instrument or oral declaration as the
trustees think fit. This trust is known in the United States and sometimes in Canada

R

i
i

A s .":"..;'w
as “a sprinkling trust”, meaning that the trustees are to distribute or “sprinkle” the %
trust property among the beneficiaries. 5, |

‘S
3

C. Protective Trusts and Spendthrift Trusts

{
PRl

A “protective trust” is an English term which is not widely used in Canada
because no Canadian Trustee Act contains provision for a statutory protective trust 4
as it exists in English legislation.” However, the precedent books in Canada supply
suitable wording whereby such a trust can be created. It refers to the situation where
the creator of the trust requires the beneficiary’s income interest to come to a close
upon the beneficiary’s bankruptcy or his attempted alienation of his interest. This is
the “protected” interest.

The “spendthrift trust” is an American institution, developed by case law in
some states and by statute in others, under which the beneficiary is unable to transfer
his future entitlement to income or capital to another.” The protect” ) rust therefore
differs from the spendthrift trust in that, while it is possible for the beneficiary under
either of these trusts to alienate, in favour of creditors or others, assets which he has
already received from the trustees, if he attempts to alienate his beneficial interest
(meaning his entitlement to future income) to third parties or he becomes bankrupt, _' :
the protective interest comes to a close. Under the spendthrift provision, the bene- ©
ficial interest in income or capital continues, but all acts of alienation of that interest -
to third parties are invalid and the creditors in bankruptcy have no right to attach his 8
interest.”™ )

The terms “protective trust” and “spendthrift trust” occasionally appear in Ca- ¢
nadian cases with other meanings, the most common of which seems to be a trust
controlling disbursements to a beneficiary for fear that the beneficiary might waste
the assets. The term “protective trust” or “spendthrift trust” is used even though there 3

7 Trustee Act, 1925 (Eng.), s. 33. See the discussion in Underhill and Hayton at 287-93. 4
™ See further, E.N. Griswold, Spendthrift Trusts, 2nd ed. (1947); Scorr and Ascher, vol. 3, §15.2; W.H
Wicker, “Spendthrift Trusts” (1974) 10 Gonzaga L.R. 1; Adam . Hirsch, “Spendthrift Trusts and §
Public Policy: Economic and Cognitive Perspectives” (1995) 73 Wash. U.L.Q. 1; Anne S. Emanuvel;’ :
“Spendthrift Trusts: [t's Time to Codify the Compromise” (1993) 72 Neb. L. Rev. 179. See also
Uniform Trust Code, 2000 (U.S.A.). 3
™ There is no case law in Canada which validates the spendthrift trust, and no legislation has beef 3
introduced validating it. Nevertheless, the protective trust (which is valid in Canada) is sometimes’s
described as a “spendthrift trust”. It is true that both trusts are concerned with the beneficiary who It s
lay terms is a spendthrift, but it is incorrect to describe the protective trust as a spendthrift trust:
reason for this will be apparent from the text. ‘
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Distinction Between the
- Powers and Duties of
Trustees

- pPOWERS AND DUTIES 905
ADMINISTRATIVE POWERS AND DUTIES 906
DISPOSITIVE POWERS AND DUTIES 907

 bOWERS AND DUTIES

)nce a trustee is appointed and accepts the office, he becomes subject to the
s and takes over the powers of his office. The majority of these duties and
rs assume that the trustee is vested with, and administering, the trust property,
far as an original trustee is concerned there may well be some delay in such
For example, though a testamentary trust takes effect upon the testator’s
e deceased’s personal representatives must first administer and wind up the
before distributing assets to will beneficiaries, and the trustee who is to hold
{im assets on trust for one or more of those beneficiaries must also await admin-
f the estate and the winding up. Nevertheless, not only is the trustee vested
uties and powers on his accepting office, but some of his duties, as for
e his so-called duty of loyalty to the trust beneficiaries, could well make him
e to the beneficiaries for his conduct even before he receives title to, or
10n of, the trust assets. For example, a trustee may not join with third parties
into dealings, designed in any way for his own benefit, in expectation of
4lring title to the trust assets.
1 then that the trustee is vested with his duties and powers on accepting the
6 Ue question arises regarding what are those duties and powers. These will be
L in detail in the following pages, but a preliminary problem is the distinction
the duties and the powers of trustees. In practice it is often difficult to
here the border lies between duty and power.
lary distinction between a duty and a power is not difficult to grasp. A
Obligation; a power is an authority to act. A duty of the trustee compels
> Or prohibits him from acting, in a certain way. A power in the trustee
o act in a certain way, but leaves him with the discretion as to whether
should so act. When a duty is owed, or a power is possessed, by a person
| trustee or other fiduciary, duty and power can easily be distinguished.
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0

As a fee simple owner of a house, I have a duty to pay property taxes. As the d ;
of a power of appointment exercisable among my children, I can appoint 00
appoint, as I choose. That is to say, not only can I choose which among my chjlr
is to have benefit from the property, and how much each appointee is tg have I‘
also give the matter no thought and appoint to no one. The position of 3 tl'lls:t
other fiduciary is different. The whole purpose of the office of trustee is the ad
istration of property on behalf of others, and therefore the office holder my
compellable to perform his task. In other words, the essence of the trustee’s Positj
is obligation, an obligation owed to the trust beneficiaries. It is this situation W
focuses attention upon the relationship between a trustee’s powers and hjg du
For example, if the settlor gives a power of appointment to the trustee, g
trustee have exactly the same freedom as the donee of a power who is not 3
Is the trustee permitted to give no thought to the matter?

The obligation which lies at the base of trusteeship has resulted in there bes
three fundamental duties applicable to all trustees. First, no trustee may delega
office to others; second, no trustee may profit personally from his dealings with the
trust property, with the beneficiaries, or as a trustee; third, a trustee must act hopegti
and with that level of skill and prudence which would be expected of the reasg 8
man of business administering his own affairs. These might be called the “sup
tum’ duties, to which the duties associated with the particular trust are added.
example, in a trust for sale the trustee has the duties of assembling all the g
making up the trust property, of selling those assets, and « )—olding the pro ;. ¥
sale upon the trust terms. If those terms provide for a retention of the capital
period of time, the trustee will also have the duty of investment of the pro
sale.

oes ¢
ol

II. ADMINISTRATIVE POWERS AND DUTIES

The powers of the trustee will also be governed by the particular nature
trust. For example, if the trust fund consists in part of land and the trust p
to be administered as an investment, the trustee will no doubt be given a
sale, a power of mortgaging, and a power of leasing. Each of these ac
associated with active estate management, as are powers of insuring, of re
the estate’s expense, and of discharging all taxes upon the property. As
successively entitled trust beneficiaries, the trustee may well have to de
whose interests are ultimately to share the burden of these outgoings, and
proportion, but the trustee must have the immediate power to keep the.
intact and to meet all financial claims of third parties against the trust.

Each of these powers of administration, for such they are, is an auth
trustee to act, if need arises, in the manner set out by the power. Hoy
exercising each power the trustee is subject to the “substratum” duties. For
if a power of sale needs to be exercised he cannot get another to carry ©¥
and subsequently wash his hands of any responsibility on the grounds t
nothing to do with the choice of purchaser or the actual sale. Neither C&%
sell the property in question to himself, or to a beneficiary or strang

Y
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ement that the trustee will then buy it back from the beneficiary or stranger.
g ,y if the trustee sells the trust property he must not only be honest, but show a

—.

B onable level of care and skill in his conduct of the operation. For example, he

ifc2 1d not convey title before he has received the agreed remuneration, and if he

..;3-, do so and loss ensues to the trust, he will be liable to make it good out of his
Tal

resources. i

An administrative power may commence as such, and then, on the occurrence

% ¢ event, become a duty. For instance, the settlor conveys land to the trustee and
:gm him a power of sale to be exercised if, prior to the beneficiary attaining the
& v?} twenty-five, the trustee in his discretion is made an excellent offer for the
% 4. Prior to sale the income of the property is to be paid to the beneficiary. If the
? . },rty remains unsold when the beneficiary attains twenty-five, the land is then
. Je sold and the proceeds paid to the beneficiary. In order that the trustee shall not
- mpelled to sell whatever the state of the market at that time, however, the settlor
ers upon the trustee a power to retain for a reasonable period after the date of
neficiary’s twenty-fifth birthday.
Tn such a case the trustee possesses a power of sale, and then, when the benefi-
by attains twenty-five, the trustee becomes subject to a trust for sale with power
i retain. The authority, if not previously exercised, now becomes a duty, but with
ached authority. Nevertheless, because he is a trustee, the trustee is also through-
fsubject to the three “substratum” obligations or duties previously mentioned. It
particular action required of him, that is, to sell, which is first an authority and
bsequently a duty.

s

i DISPOSITIVE POWERS AND DUTIES

he significance of the “substratum” obligations when a trustee has a power to
geomes particularly significant, however, when the power or powers in question
administrative, but dispositive. A dispositive power is the authority to allocate
erty, either income or capital or both, to a beneficiary or among two or
eficiaries. For example, the trustee may be given a power to make capital
S to an elderly life tenant should income prove insufficient to provide a
e standard of living. Another example might concern a trust of property
ldren of X, the income to be accumulated until the youngest attains twenty-
A X, as trustee, is empowered on that event occurring to distribute the
‘.’among the children as he shall judge best, having regard to their then
a’ﬁd future likely needs. Any property not distributed by the trustee is to
$ child. This is a power of appointment, to which earlier reference was
&d the question is whether the “substratum” obligations imposed upon a
the freedom of activity which another donee of the power, who is not a
otild enjoy.

WEr can probably best be given in this way. Powers to make capital
advance capital to those contingently entitled to shares of capital, or to
Mulated or accumulating income towards maintenance, are commonly
tees. In each of these cases the trustee must adhere to that “substratum”

e e e S e
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i CHAPTER 18, PARTIV ~ 985

{ [v. LIABILITY OF TRUSTEES IN THE EXERCISE OR
. 1" NON-EXERCISE OF DISCRETION

5 In the discharge of their duties trustees, as we have seen, must demonstrate both
|  ." onesty (or good faith) an.d the standard of care whiCI} .w01.11d be shoyvn by the
i o reasonable and prudent business person. What is the position if the trust 11.15trument
B confers upon the trustees a power which they may exercise at their own discretion?
Do they have more than a duty to act honestly in the thought which they give to the
exercise of this power, and the manner in which they exercise it? That is to say, are
. they to be the sole judges of what is reasonable?
The conferment of discretion arises in this way: the trustees are given a power
& {0 act which, wholly or partly, they have a discretion to exercise as they see fit. For
g ;nstance, the power of encroachment upon capital in favour of a life tenant, should
hat person be in need, gives them the discretion whether or not to exercise the power
and, if they exercise it, to decide how much they draw from capital for the purposes
ntemplated. On the other hand, trustees have a duty to invest, but may have been
'_4. given the discretionary power to select such investments as they think best. In this
cdse they have to act, but are free to choose how they carry out their task. When the
"irustees have a duty, Or a power, which they must exercise in a given manner on the
currence of given circumstances, they have no discretion. They have an obligation
hich they must discharge, and they will be in breach of trust if they do not discharge
< task or they discharge it with anything less than honesty and the standard of care
the reasonable and prudent business person. Whether an apparent power is, in
a duty, or there is an element of discretion open to the trustees in the exercise
he power, is a matter of construction of the trust instrument.**
The settlor or testator may create a power which by its nature is discretionary,
may add that it is to be exercised at the discretion or at the absolute and
trolled discretion of the trustees. In the latter situation, he is attempting to
fine that he wishes no interference with the trustees, and, since the beneficiaries
10 such power to intervene in any event,>® his meaning can only refer to the
5. Indeed, all trustee discretions involve the question of how far the courts are
y excluded. If, for instance, the trustees have a duty to sell but a power to
one sale at their discretion, or a power of encroachment on capital to be
i is?d “in their absolute and uncontrolled discretion”, such powers can only mean
0 it appeared to some nineteenth century courts who were confronted with this
m*® — that decisions are to be made by the trustees within their personal

i
i

rrow (1980), 29 O.R. (2d) 374, 113 D.L.R. (3d) 184 (Ont. H.C.), appeal dismissed (1981), 129
(3d) 767 (Ont. C.A.), leave to appeal to S.C.C. refused (1982), 41 N.R. 536 (8.C.C.). Cf.
. Manitoba (Executive Director of Social Services), [1981] 5 W.W.R. 565, 124 D.L.R. (3d)
Man.CA).

ng t.hat the trustees are not acting in such a way that they are in breach of trust. Though the
Wwhich they can be said to be in breach is the very matter in dispute with which these pages

- Gixbomg (1877), L.R. 2 App. Cas. 300 (U.K. H.L.) is the leading authority. The English
assembled in Underhill and Hayton at paras. 897 ef seq. and in Lewin at 1098 et seq.
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conception of what is reasonable and proper. The creator of the trust, it was
does not intend the courts to make the discretionary decisions. If the settlo
had added such words as “absolute and uncontrolled” to the conferment 0
the courts were inclined to see this as yet a further degree of removal
from determining what was reasonable and desirable.

On the other hand, the principle of law is that no settlor or testator ca
from the courts their ultimate jurisdiction. There has to be a limit to ¢
which the court can be excluded. Indeed, it is this same principle which
exculpatory clauses into question: how far may the trust instrument
trustees from responsibility for what they have done or failed to do? [
context, the question becomes: how far can the instrument be permitte
trustees the only arbiter of what is the proper exercise of a power,
should be exercised at all?

The nineteenth century courts were inclined to see the grant of discretj
especially of uncontrolled discretion, as making the trustees subject only to the dyg
to demonstrate good faith in the exercise of the power.3*! And the view has prevaile
in the courts to this day that in all cases of the conferment of discr~%on the trust
are to make the decisions and not the courts.** Consequently, t' —courts are ng
willing to make these decisions on an application to the court by the trustees unl
the discretion is surrendered to the court,> and when the trustees seek to surre
their discretion as to what they should do in relation to future events as they oc
the courts have refused to make any such decision, giving as their reason that thig
task lies within the trustees’ duty. The task was expressly given to them. 3 = @

Nevertheless, this does not solve the problem as to the point at which
beneficiaries may properly ask the courts to rule on the propriety of what the t st
have or have not done, or what they intend to do. When discretion is eXpres
conferred without the addition of such words as “absolute” or “uncontrolled”, 5o
courts have taken the view that the trustees must show not only good faith, but'.
their decision was “properly” made.™* And, as the conferment of such disc ~HuE
has become more familiar in the present century, the courts have tended increasiig]

Note i
T OT testatgy.
fdiscregj

n take awga
he EXtent ¢
has broy h
exclude th
0 the pregep
d to make thi
or Whether

Rt}

This was the case, e.g., in Gishorne v. Gisborne, ibid., in which, however, the will gave “‘uk
lable authority™ to the trustees. Previous decisions of lower courts had intervened on & V
grounds which may be summed up as improper conduct on the part of the trustees. Where.g
discretion is given (i.e., not “absolute”, “uncontrolled”, etc.), the authorities vacillate conSige®
as to what more than mere honesty is required. See also Tempest v. Lord Camoys (1882),
571 (Eng. Ch. Div.). The courts take the same approach whether the discretion is confed
instrument or by statute: Sayers v. Philip (1973), 38 D.L.R. (3d) 602 (Sask. C.A.). B
"2 Re Boukydis, 60 O.L.R. 561, [1927] 3 D.L.R. 558 (Ont. C.A.); Re Mattick (1967), 60 W.
62 D.L.R. (2d) 539 (B.C. S.C.) at 543 [D.L.R.]. T
Talbot v. Talbot (1967), [1968] Ch. 1, [1967] 2 All E.R. 920 (Eng. C.A.). Cf- Re Steed’t-
407, [1960] 1 All E.R. 487 (Eng. C.A.). e
* ¥ E.g., see Re Edwards (1975), [1975] W.W.D. 95 (Sask. Q.B.). :
** This term was employed by Jessel M.R. in Tempest v. Lord Camoys, supra, note 341, -
of absolute discretion). ’

34,

o
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14 o Sress this additional requirement that a “proper” or “not unfair” exercise of the
. giscretion be proved by the trustees, even when the discretion is made absolute. 4
p It will be evident, however, that the courts are in a difficult position. The rule
" of behaviour required of trustees in the discharge of their duties is good faith and

"-.“the care of the reasonable business person. Yet, as we have suggested, the conferment
 of discretion appears to make the trustees their own judges of what is reasonable. In
attempting to uphold the court’s necessary jurisdiction on the one hand, and the trust
creator’s intention on the other, different courts have described the extent of the
& ourt’'s power of intervention in different ways. Some have spoken only of the
& tequirement of “good faith”,*7 while others have said the courts will not permit a
wwrongful,” “improper,” or “unfair” exercise of the power, or refusal to exercise
£ Essentially, however, all courts are attempting to discover and formulate in
anguage the elusive mid-way position between imposing the reasonable person test
if there were a duty to accomplish certain ends, and conceding a sheer licence to
e trustee to do what he likes.

Nor is this process helped by the ambiguity of such terms as “good faith,”
3 improper” and “unfair.” For instance, as has been previously suggested, what
actly does “'good faith” mean? A trustee is in bad faith if he intentionally exercises
iscretionary power for his own wrongful benefit; but could it be argued, and have
tourts so intended, that bad faith includes the situation where the trustee abuses his
iscretion by exercising it in a manner, or not exercising it for a reason, which lies
jautside the purpose or scope of the discretion?+
% One solution is to say that the decision belongs to the trustee, and not the court;
bthe court can supervise the manner in which the decision was made, 5 Obviously,
power can only be exercised within its terms. A power to advance property to
settlor’s children does not permit advancement to her nephew.*! Beyond that,

Bg., Re Courage’s Will (1975), 10 Nfld. & PELR. 511 (Nfid. T.D.), Re Wright (1976), 14 O.R.
2d) 698, 74 D.L.R. (3d) 504 (Ont. H.C.). See also Re Blow (1977), 18 O.R. (2d) 516, 82 D.L.R. (3d)
721'(Ont. H.C.); “absolute and uncontrolled” were shown to be irrelevant where the trustee has
y failed to consider as he should the exercise of the power.
e Gisborne v. Gisborne approach, followed in both England and Canada.
empest v. Lord Camoys, supra, note 341, at 580, Cotton L.J. spoke in terms of the “wrong or
sonable”. In Re Roper’s Trusts (1879), 11 Ch.D. 272, a simple discretion, Fry J. ina very short
&ment appeared to think the court has the right to intervene when the discretionary decision is
“sound”. In Re Locker's Settlement Trusts (1977), [1977] 1 W.L.R. 1323, [1978] 1 AIIER. 216
-Ch. Div.), Goulding J. continued to say that, though the discretion conferred is “absolute and
serontrolled”, the court will intervene if there is trustee mala fides. Nevertheless, given the width of
erations that malq fides comprehends (see M.C, Cullity, supra, note 335), it seems likely that
fides includes actionable unfairness. The adjectives “absolute” and “uncontrolled” appear today
.l;l_tzeﬂl;rég. See, however, the Court’s examination of “absolute discretion" in Fox v. Fox Estate,
0 6.
&"_aham v. Hill (1920), 53 N.S.R. 442,51 D.L.R.98 (N.S.C.A.), and M.C. Cullity, supra, note
a usefu] analogy here to the judicial review of administrative action.
l‘ ’ Trust Co. v. Fasken (1990), 69 D.L.R. (4th) 575, 37 E.T.R. 216 (Ont. H.C.), affirmed
DLR. (4th) 288, 49 E.-T.R. 112 (Ont. C.A.): an attempt to appoint property to which the

' 00t apply: Breadner v. Granville-Grossman, [2001] Ch. 523: attempt to exercise power
T 1t expired.
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the court may conclude that the trustee has breached one of the duties which conditigr
all of his trustee activities. It might be that he did not demonstrate the care or pry denon 3
that is required, as where the decision was made without making a reasonable etfcga
to obtain and review the pertinent factors.* More likely, it may be arguable thyy :;:t 3
trustee breached his duty of loyalty as it applied to the power.* Apart from Tequiring. |
good faith, the duty of loyalty generally requires the trustee to make the decjgjqn
with regard to the best interests of the beneficiary. [n the context of a dismsiﬁon'f 3
power, the trustee is specifically authorized to judge between and among interesrg
possibly favouring the interests of one beneficiary ahead of others, and PDSSibE"~ )
favouring the interests of someone who is not a beneficiary of the trust oyer thogy: A
of someone who is.?* For this reason, the duty of loyalty as it applies to dispositj
powers requires the trustee to actin consideration of the purpose for which the po
was given.’
Courts in England have set aside discretionary decisions which were dishoul

or reached by the consideration of factors outside the scope or purpose of the pow,
and they have intervened when trustees have done nothing about the exercise of th

discretion. In other words, the criteria to be applied to the trustee 2~ *shese: he m

be honest; beyond that, if honesty has a narrow meaning, he mu. ~ ict within

confines of the authority that was given to him; and he must perform the d ty,

fundamental to the trustee’s office, that he give his mind to whether and, if so, h

he ought to exercise the discretion. A power given to a trustee as a trustee alw;

imposes upon him the duty to consider whether in the circumstances he shonl

exercise it, and the nature of the power, such as a power to maintain out of accn

mulating income, may require him to have the circumstances under constant revie

152 Nichols v. Wevill Estate (1995), (sub nom. Nichols v. Central Guaranty Trust Co.) 13 B.C.
137,9 ET.R. (2d) 292 (B.C. 5.C.). This reasoning is also part of the basis of the decisionin
Kymmene Corp. v. UPM-Kymmene Miramichi Inc. (2002), 214 D.L.R. (4th) 496 (Ont. S.CJ.
mercial List]), additional reasons at 2002 CarswellOnt 3579 (Ont. S.C.J. [Commercial i
to appeal refused 2004 CarswellOnt 691 (Ont. C.A.), affirmed (2004), 42 B.L.R. (3d) 34(
reviewing the decision of a corporate board in relation to its power to make contracts.
For a case in which the exercise of a discretion was tested against all of these standards, 5t
Air Canada, 2004 BCSC 3 (B.C.S.C.).

"4 There may be a trust in favour of A, and a power to appoint to B, who is therefore merely.
of a power and not a trust beneficiary in the technical sense. B has only a hope that :he
be exercised in his favour. But clearly, such an exercise may be proper, even though ithis P%
interests of a trust beneficiary.

Vatcherv. Paull (1914), [1915] A.C. 372 (U.K. H.L.) at 378; Dunlop v. Ellis (1917), 4
(Ont. H.C.) at 307; Klug v. Klug, [1918] 2 Ch. 67 (Eng. Ch. Div.); McPhail v. Doulton (1
A.C. 424 (UK. H.L.) at 449, 457; Re Hay's Settlement Trusts, [1982] | W.L.R. 2q2 at 2L
v. Turner, [1984] Ch. 100; Re Bearty, [1990] 1 W.L.R. 1503 at 1506; Hayim v. Citibank
A.C. 730 (Eng. Prob. C.) at 746; Hunter Estate v. Holron (1992), 7 OR- Gd) 372 46
(Ont. Gen. Div.); Abacus Trust Co. (Isle of Man) Ltd. v. Barr, {2003] Ch. 409, [2003] !
(Ch. Div.); Fox v. Fox Estate, infra, note 366; Wong v. Burt, [2005] 1 N.ZL.R.
27-33.

L4
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' In Canada, working with the English precedents, common law courts have had
}‘ the same difficulties.’ However, it is arguable that Canadian courts have been less
8 juctant than the English courts to intervene where they consider that wrongful
18 .~re ercise or non-exercise of discretionary powers has taken place, whether or not the
3 'z{smﬁon conferred is “absolute and uncontrolled”.’” A alternative argument is
" hat the grounds upon which intervention will take pla_ce are probably the same, and
that differences appear to exist because of the ambiguity of terms employed and the
difficulty of formulating a precise rule with necessarily general language.3s#

_ Whatever the respective merits of these arguments, however, the following
. seems now to be established in Canada. First, it must be ascertained as a matter of
- ‘Lwnstrucﬁﬂﬂ to what task the discretion is attached‘;‘-"“ For instance, a discretionary
" frust may impose the duty upon the trustees to distribute t‘he whole of the trust _fu:_id,
" but confer upon them a discretion as to the members of {he class .nf beneficiaries
" \who are to receive payments, and how much each is to recetve. Again, a trustee may
‘have a duty to maintain. and this requires him to act as the law defines maintenance,
t at the same time he may have a discretion as to the times at which, and the
nner in which, he makes payments for this purpose.™’ Sometimes the line between

ty and discretion is not easy to discover, but a trustee who interprets himself to

ve a discretion when in fact he has a duty does so at his peril. Second, the court

will not intervene simply because the beneficiaries or any other complainants do not

feree with the decision of the trustees in the exercise of their discretion. Nor wil] it

ene merely because it would not have come to the same decision itself. The

it will intervene, ' however, if (1) the decision is so unreasonable that no honest

fora collection and analysis of the authorities; Re Floyd (1960), [1961] O.R. 50, 26 D.L.R. (2d)

Gt H.C.). Also Re Sievert (1921), 51 O.L.R. 305, 67 D.L.R. 199 (Ont. C.A.); Re Rutherford,

JO.R. 707, [1933]4 D.L.R. 222 (Ont. C.A.).

English and Canadian authorities are exhaustively surveyed and discussed by M.C, Cullity,
‘mote 335 (U. of T.L.1.). And sce Re Blow, supra, note 346, where Rutherford J. concluded

i monexercise was a ground of judicial intervention Quite distinct from the Gisborne v. Gishorne
'bad faith grounds,

~includin

? g Middleton J. in Re Bell (1923 ), 230.W.N. 698 (Ont. H.C.) at 699, and McRuer
1 Re Banko - it was the view of Spence J. in Re Floyd (1960), [1961] O.R. 50, 26 D.L.R.

96 (Ont H.C.), that the trustee must act “honestly and fairly”. See also Re Martick (1967), 60

%503, 62 D.LR. (2d) 539 (B.C.5.C.) at 544 [D.L.R.], and Sayers v. Philip (1973), 38 D.L.R.
607 (Sask. CA).

h‘ MeNeil, 2006 CarswellAlta 1147, 65 Alta. L.R. (4th)313,27E.T.R. (3d) 262 (Alta. Q.B.).
el [19_SI] O.W.N. 670, [1951] 4 D.LR. 281 (Ont. H.C.); Re Evans (1902), 3 O.L.R. 401.
discretion conferred is absolute and uncontrolled, the court is not prevented from
-8 When the power s exercised “improperly”: Re Butler, ibid,
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had to make;*? or (3) the trustees, in having done nothing, cannot show thay il
gave proper consideration to whether they ought to exercise the discretion i Y.
Trustees may be subject to courtintervention under (1), above, and thei. g s
be set aside if there has been an improper preference of one class of beneficiaﬁ ']
over another. For instance, a trustee is not in good faith or has not deaj rope tllsr 3
between the objects of his discretion if his decision obviously prejudices the il:lc:gr 3_!-'7'. 1
beneficiary to the gain of the capital beneficiary. But in this instance the trusteg w??-’f
so exercises his fiduciary powers has also broken the separate and distinct ol i
equity that as a trustee he must act impartially as between the income and cg '}_,',-
beneficiaries. The conferment of a discretion does not waive the application of ghie "
rule. If he wishes that rule not to apply, the settlor or testator must 80 O (o say 5o -
But, for example, a power to advance capital to the income beneﬁciafy clear)
authorizes partiality. Consequently, it cannot categorically be said that an act ¢
omission which is not impartial constitutes bad faith or lack of fair dealing as reqy;
by criterion (1). It all depends on the total language of the instrument 36+
As for (2), this is illustrated by the cases in which an exercise of a power |
been set aside because the trustees considered factors which they “>htnotto haye
considered, or indeed if they failed to consider factors which thi s ought to have
considered.’ A clear example is Fox v. Fox Estate.” The trustee was the testatg
widow; she was also a life beneficiary as to 75 per cent of the trust. Her son w,
life beneficiary of the rest, and also the capital beneficiary of the whole prope
should he survive his mother. The widow had a power of appointment over
capital in favour of her grandchildren. She exercised this power, as to the wi
capital, so depriving the son of any income or capital interest. That was wit
terms of the power; but it was found that she was motivated, at least in part,
disapproval of the son’s marriage. The exercise of the power was set aside, g
widow was removed as trustee.

ecisinn h

2 Whether a consideration is irrelevant is an issue of fact, and the law often gives little guid
it is a familiar subject of discussion in American literature as to whether trustees with a dis T
power to distribute income or capital may take into account the income of the beneficiary frofm
sources. In Re Mattick, supra, note 358, Smith Co, Ct. J. treated it as a matter of construg
power, and in this decision he followed Re Luke, [1939] O.W.N. 25, [1939] 1 D.LR.
H.C.), and Re Sanderson (1857), 3 Kay. & J. 497, 69 E.R. 1206. The court followed and ag
Luke in Hinton v. Canada Permanent Trust Co. (1979), 5 E.T.R. 117 (Ont. H.C.), affirmed (R
1980), (Ont. C.A.) (unreported). See also M.C. Cullity, supra, note 333 (Special Lect
and, supra, chapter 13, note 156. .

"' Boucher v. Boucher Estate (1990), (sub nom. Williams v. Bastarache) 108 N.B.R.
Q.B.); McNeil v. McNeil Estate, supra, note 359, s

' See Martin v. Banting (2001), 37 E.T.R. (2d) 270 (Ont. S.C.1.), affirmed (2002), 46 BT
(Ont. C.A.). !

* Re Hastings-Bass, [1975] Ch. 25 (C.A.), 41; Hunter Estate v. Holton (1992), 7 OR:
E.T.R. 178 (Ont. Gen. Div.). ES

%4 (1996), 28 O.R. (3d) 496, 10 E.T.R. (2d) 229 (Ont. C.A.), leave to appeal refused {
8.C.C.A. No. 241, 207 N.R. 80 (note) (S.C.C.). Klug v. Klug, [1918] 2 Ch. 67 (Eﬂ
similar case. This is a classic case; also each member of the C.A.. gave a slightly diffe! =
judgment concerning the trustee’s conduct. See also Edell v, Sitzer (2001), 55 O+
E.T.R. (2d) 10 (Ont. 8.C.1.), affirmed (2004), 9 E-T.R. (3d) 1 (Ont. C.A.) lca";
{2005), [2004] S.C.C.A. No. 372, 2005 CarswellOnt 96, 2005 CarswellOnt 97 (S.
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- In England, this possibility recently gave rise to a whole line of cases. In most
5 of them, trustees had made decisions based on a misunderstanding of the taxation
B ituation.®” They sought to set aside their decisions retroactively on the theory that
;lmy had failed to take into account a relevant matte‘r—namelyZ the true taxation
e situation. This was said to be the effect of the “rule in Re .Hastmgs-Ba.ss.”"’s The
b English Court of Appeal has now said that this was a misunderstanding of that

A case.>® A fiduciary decision can be retroactively set aside wpt?n it was rpade for the

5 wrong reasons, but only when this rises to the level of a decision n'lade. in breach_of
5 fFduciary obligation. This is a much narrower ground for the availability of relief
¥ than the later discovery that the taxation consequences of the decision were different
| from those expected.’ In Canadian courts no adoption or consideration of the
\ Hastings-Bass decision appears to have taken place.

- Aswithsituation (1), the liability of trustees under criterion (3) is also established
by the independent rule that a trustee, as a trustee, has the fundamental duty to give
his mind to whether he ought to exercise a power.> But no settlor or testator is
ely to exclude this duty, which arises from the fiduciary nature of the trustee’s
© office.’”

_.There is a thorough review of the cases in Sieff v. Fox, [2005] 1 W.L.R. 3811 (Eng. Ch. D.).
pra, note 365.

Pirt v. Holt, (20111 EWCA Civ 197. In August 2011, the U.K. Supreme Court granted leave to
&, appeal.
¢ The same interpretation of the relief now available is taken in L. Smith, “Can [ Change My Mind?
ndoing Trustee Decisions” (2008) 27 E.T.P.J. 284, which in addition discusses rescission and

zectification of trustee decisions. Pitt v, Holt, ibid., also addresses the question of rescission of trustee
ecisions for mistake, holding (at para. 210) that “there must be a mistake on the part of the donor
sithier as to the legal effect of the disposition or as to an existing fact which is basic to the transaction.”
s test excludes the possibility of rescission for mistakes as to the taxation consequences. Note
8t Pift was not followed on this point in Re R., [2011] JRC 117 (Royal Court of Jersey), holding

dispositive decision can be set aside for mistake so long as the mistake was of “so serious a
ter as to render it unjust on the part of the donee to retain the property.” In that case, a
rophic mistake as to taxation consequences allowed the decision to be set aside. In British
nbia, outside of trust law and albeit in the context of a rather trivial error, it was held that a

a5 1o taxation consequences did not allow a gift to be rescinded: Richert v. Stewards'
fritable Foundation, 2005 CarswellBC 315, 15 ET.R. (3d) 92 B.C. S.C.), affirmed 2006

elBC 72, 49 B.C.L.R. (4th) 138 (B.C. C. -). See also Re Motorola New Zealand Superan-

n Fl{'ld, [200113 N.Z.LR. 50 (H.C.), which contains discussion of the ability of trustees to
eir own errors,

Sayers v, Philip, 5,
: t}on (a statuto

tpra, note 358: the trustee said and did nothing when requested to exercise
3 Ty power of maintenance in favour of minors). There was “a suggestion” that
‘“’ had no¢ Wished any part of her estate to fall into the hands of the children’s father: if this
Ol}ly ground for refusal to make payments, the court considered such a refusal to amount to
c. See also Turner vy, Turner (1983), [1984] Ch. 100, [1983]2 ALIE.R. 745; Hedley Estate

B~ (1998), 74 0. T.C. 934 (Ont. Gen. Div.).
% ‘e‘m‘.’" We have been considering the substantive rules of law by which trustees’ exercise of
elion jg subject to judicial review. In chapter 20, Part [ N, we consider the closely related

f Al e s : ir di i i i
pphcap(-)ns to the court by trustees in respect of their discretions, with a particular focus
M arising where trustees cannot agree,
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ide. The question is whether the trustees can release property from the trust, acting
der their power, by transferring it to other trustees in London, England.' Is it an
ermissible delegation by the original trustees? If not, what beneficial interests
pe created under such a trust? If there is any doubt on either question, can the
b riginal settlor give his trustees power both to create new trusts under the power of
qﬂaintenance (or of advancement or appointment) and to set up what beneficial
"{srcS ts they consider appropriate?
" One guide to Canadian thought in this area i
\ectator left a remainder interest in his residue to his son, A, in the manner that the
stees held it “for the use of” A, his wife and children with full discretion to pay
ifiie whole or part of the income and capital to A or his wife for “their proper support
"," maintenance and for the proper Support, maintenance and education of their
E: dren.” The trustee and A entered into a deed whereby the trustee declared it held
#he entire trust fund for A’s “own use absolutely”. A thereupon covenanted that he
Lould settle the property upon himself for life, remainder to his wife and two
i ldren. A few days later A died, and the question concerned the validity of this
ise of the testamentary power. Ferguson J. held that it was invalid. A discretion
ce payments for maintenance and support did not justify paying over the entire
fund. The decision is justifiable in the sense that the trustee did not have a
iticiently broad power to enable it to do what it had purported to do. On the other
nd, if a dispositive discretion is sufficiently widely drafted, then a court is likely
conclude that if the trustees have the power to transfer property outright to a
meficiary, it should be possible to settle property on a new trust for that beneficiary.
as the decision in Hunter Estate v. Holton, ' Indeed, the ever-changing

ents for sound estate plannin g, particularly for the purposes of tax planning,
sing such clauses to be increasingly familiar, '3

[}
_e
11

S Rutherford v. Rutherford.%s A

]

DISCRETIONARY TRUSTS

Trustees have administrative powers, and often a testator will state in his will in
Up a trust that the trustees are to have full discretion in the exercise of a

hit is sometimes called a “'sub-trust”, that term is more apt where the beneficial interest under
is itself the trust property under

the new sub-trust, Conversely, where trust property is
by trustees ou of one trust to create a new settlement, there is no doubt that the trustees of
trust are quite independent of the original trust, and are responsible to their beneficiaries

R. 108, 26 D.L.R. (2d) 369 (Ont. H.C.).

"OR. (3d) 372, 46 ETR. 178 (Ont. Gen. Div.
|10 permit the creation of a new trust, the power to do so is held in a fiduciary capacity,

6 it could not be exercised, for example, merely because the first trustee wished to be

Wust: Hedley Estate v. Grant (1998), 74 O.T.C. 234 (Ont, Gen. Div.).

unter, supra, note 135, at 200, recommend for the avoidance of doubt that a trust

3 iPpmpriale, include distinct powers of appointment, resettlement and advancement;
= $10uld not rely on one to do the work of the others,"

). Even though a dispositive discretion is
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particular power. This does not really add anything to the trustees’ Powersince ypg -
trust law they are free to exercise all their powers as they think best for the g0od o
the beneficiaries and the purpose of the trust. However, the testator may wigy, °';
demonstrate, by speaking of discretion, over what property and for what Pllrposﬁt-‘ 4
is he wishes the power to be exercised. In Sea v. McLean, " for instance, the truste,
were empowered to sell such portions of the testator’s real estate as in their discregiq i
seemed necessary to discharge the testator’s debts. This explains the referenceo‘
discretion. A
Dispositive powers, also by their very nature, give a discretion to the trustee,
and, as we have seen, the scope of the discretion will be determined both by
nature of the power in question'*® and by the testator or settlor. He will de
favour of whom the power may be exercised, and possibly place a ceiling
amount that may be paid out to them. 4! s
Discretionary trusts, or “sprinkling trusts” as they are known in the Unjteq State &
occur when the trustees are vested with property and are required to allocate it g
they think fit among a class of beneficiaries.!*> As we have <37, the trustees
be required to distribute all of the property, income and capitai; «nong the mep
of the class;** alternatively, there may be provision for any property left over
certain time to revert to the testator’s estate or 80 on as a gift over to anoth,
others."* In this second case, there is no obligation to distribute to the class, o
power of appointment in their favour, with a (defeasible) trust for the take
default."* This distinction may be important if there is to be a termination
Saunders v. Vautier."*s In the first case, where there is an obligation to distribg
the class, then if all the members of the class are or become adult, and are of
mind, they can terminate the trust prematurely, even though the trustees have ngf
yet determined the proportions or even decided to give every beneficiary. s

AL
Cide jp
on the &

' (1887), 14 S.CR. 632 (S.C.C.).
0 E.g., advancement, maintenance. But see Re Blow (1977), 18 O.R. (2d) 516, 82 D.L.v
(Ont. H.C.) at 524 [O.R.], at 730 [D.L.R.]: an “uncontrolled discretion” to encroach on caf
the benefit of a life tenant means that, given bona fide exercise, the testator intends that
dermen may ultimately receive nothing. Sed quaere if this is not the effect of such a]
without any adjective. See also Re Chechik (1976), 72 D.LR. (3d) 271 (Man. Q.B
discretion” to encroach on capital — such language affects the construction of both hoy
be advanced and the grounds for encroachment. 2
For an analysis of judicial control of trustee discretions generally, see, supra, chapter
The term “sprinkling” assumes a discretionary trust in favour of a class of persons, i
the trust income or capital, or both, is to be distributed. This is an obligation which thet
perform, as opposed to a power. See, supra, Part 1, and chapter 17.
E.g., Ingraham v. Hill (1920), 53 N.S.R. 442, 51 D.L.R. 98 (N.S. C.A.); and Mar
(2001), 37 E.T.R. (2d) 270 (Ont. S.C.1.), affirmed (2002), 46 E.T.R. (2d) 93 (_Oﬂt- é4 ?
Or a member of the class. The principle is the same. This person or persons 15 called &
default” because they take in default of exercise of the power of appointment.
Breadner v. Granville-Grossman, [2001] Ch. 523.
"5 Supra, text accompanying note 9.

¢ On which see chapter 23.

(£}

42
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E ting.""” This is because, together, they account for all possible beneficial interests.

L On the other hand, if there is a taker in default, that person will also need to join if
the trust is to be collapsed prematurely. ** However, whether or not the trustees must

| jistribute the whole property in some manner among the members of the class, they

. clearly hold a dispositive discretion. '+

. The discretionary trust normally requires the trustees to dispose of the trust

i roperty to whom among the class they think fit,™ in the amounts and when they

think fit. Sometimes they also have a discretion as to the form in which disposition
: to be made, and even though discretionary trusts normally involve funds so that
 they will issue cheques, this will allow them to transfer shares or stock, for instance,
jtwould seem that, even without an express discretion as to the form of disposition,
they have an implied discretion stemming from the nature of the trust to make
dispositions in the form of re-settlements on new trusts.'' The property which is to
b pe distributed will be decided upon by the settlor or testator. It may be the income

lof the capital, or income and capital.s? If the object of the trust is to provide

b=

(SR

ar Although such beneficiaries can terminate the trust by agreement, they cannot keep the trust on foot
and at the same time direct the trustees in the exercise of their discretions: Re Brockbank, [1948] Ch.
906 (Eng. Ch. Div.).

@ Re Smith, [1928] Ch. 915 (Eng. Ch. Div.). The taker in default is the trust beneficiary. The members
! of the discretionary class are only objects of a power, but their potential interest apparently means
., that they too must join in any termination of the trust (Schmidt v. Rosewood Trust Ld., [2003] 2
" A.C.709 (England P.C.), at para. 41). See chapter 23, Part I F.

% Two things are axiomatic:

(1) that provided the trustees act with good faith (i.e., honestly, thoughtfully, objectively and
ly) in the exercise of their discretion, the court will not interfere or counter their decision. The
g case on this subject is Gisborne v. Gisborne (1877), LR, 2 A pp. Cas. 300 (U.K. H.L.), which
consistently been followed in Canada, See, e.2., Singer v. Singer (1916), 52 S.C.R. 447, 27
R.220 (S.C.C.); Earle v. Lawton (1908), 4 N.B. Eq. 86 (N.B. S.C.); and Re Williams (1946),
4710.R. 11, [1947] 1 D.L.R. 882 (Ont. C.A.); Fox v. Fox Estate (1996), 28 O.R. (3d) 496, 10
‘R. (2d) 229 (Ont. C.A.), leave to appeal refused (1996), [1996] S.C.C.A. No. 241, 207 N.R. 80
te) (5.C.C.); but see also M.C. Cullity, (1975) U. of T. L.J. 99,

(2) the trustees must be unanimous in their decisions as to the exercise of theirdiscretion, unless
settlor or testator has provided to the contrary. See Re McLaren (1922),51 O.L.R.538,69D.L.R.
'(Ont. C.A.). See further, supra, chapter 18, Part IV. The British Columbia Law Institute, “A
e Trustee Act for British Columbia™, Report No. 33, October 2004, has recommended reversal

rule, i.e., that trustees may act by majority subject to a contrary intent (see s. 12 of the draft

trustees may also be empowered to add further beneficiaries to the class, or to both add and
beneficiaries. Such a clause is familiar in offshore trusts, but it is now appearing in Canadian
trusts, See Donovan Waters, “The Power in a Trust Instrument to Add and Delete Benefi-

" (012)31 E TR 173

ad of paying out a sum, or transferring assets, to a beneficiary (or his guardian) as an outright
» the trustees create a trust for the beneficiary, on such terms as they consider appropriate,

Y Or transfer 1g the trustees of this trust. See Hunter Estate v. Holton, supra, note 137, Kessler

"\ supra, note 135, at 196,

» realty or personalty, may be the subject-matter of the trust. In Re Williams, supra,
abparently the only reported Canadian case of a protective trust, income only was available.
,-30ce of this case is that it set up a series of protective and discretionary trusts of a simple,
] “-‘1 nature, See Waters, Restraints on Alienation and Anticipation, 1971, a study prepared
= 0lario Lay Reform Commission in connection with the Trusts Law project, and available

r'd
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maintenance for the members of the class, the trust discretion will normal}
the income of the trust fund, possibly with an added power to encroach
should need arise. If the object of the trust is to enable the trustees to make
or transfers to members of the class, so as to secure the maximum advanta
members under present and future taxing statutes, it will normally be both
and the capital of the trust fund which is to be distributed.

American trust law commonly distinguishes between discretionary trygts and:
“support trusts”, but this does not mean the discretion to be exercised is any differentf:
This distinction is concerned rather with the object of each trust. A “supportive lTUSt’:
is obviously concerned with the maintenance of the members of the clasg, 53 while!"
a “sprinkling trust” may or may not provide the trustees with a purpose that they aréi :
to have in mind.'s* In practice the object of the discretionary trust is either tg proteg :
the beneficiaries from themselves, or from a heavier tax liability than might otherwis
have been incurred in the transmission of the wealth of the settlor or testator 15
When the beneficiaries are minors, the need of a discretionary trust for maintenan
purposes is evident. Such persons are not being protected frormj'gemselves; the
have no power to hold property for themselves. Beneficiaries w.” . are of age m
well require protection; at least that is the view of many settlors and testatorsg
those to whom they wish to donate property. One difficulty is that Anglo-Canadji
common law (unlike United States law) does not allow the creation of an inalienab]
trust interest which is unavailable to creditors.!’ The danger, of course, is tha
beneficiary might sell his income interest for a capital sum, or have it taken by
creditors or his trustee in bankruptcy. The traditional solution, still in statutory fors
in England,'* is to give the protected beneficiary an income interest, but to prov
that the interest is defeasible on certain events, notably any attempt to transfer it:
a bankruptcy. At that time, a new trust arises, which is a discretionary trustifor

y be Qverr 1
On capita)
paments" \:
8 tothese 4

theincome 4

o
o i

in all Canadian law school libraries. For the effect of a protective trust in an English will
v. Smith, [1942] 1 W.W.R. 657, [1942]2 D.L.R. 234 (Man. C.A)).

153 E.g., Rose v. Edsall (1872), 19 Gr. 544 (Ont. Ch.).

14 See, e.g., for an American approach to the use of these trusts, J.C. Williams, “Trusts for G
Children and Grandchildren” (1975) 114 Trusts and Est. 140. ;

155 It may also be that the use of a discretionary trust allows the beneficiary to retain access’
funds. For example, a disabled person may have an entitlement to governmental benef
entitlement will be lost if the person has assets above a certain threshold. If the person isabe
(or object of a power) under a discretionary trust, his interest may be incapable of w !
(since it is a mere hope). The intended result is that the entitlement to government ben. i
retained, while the person may still derive substantial benefits from the trust. See Ontario (B
of Community & Social Services) v. Henson (1987), 28 E.T.R. 121 (Ont. Div. Ct.), affirmees
36 E.T.R. 192 (Ont. C.A.); Ozad v. Director of Income Maintenance Branch (December=
Doc. 785/ D, [1998] O.J. No. 6498 (Ont. Div. Ct.); and Guey v. Northumberland (County,
of Social Services (2001), (sub nom. Guy v. Ontario Works (Administrator)) 201.D*L
(Ont. Div. Ct.). See also Kessler and Hunter, supra, note 135, at 348-51; L.A. Frolik, “D
Trusts for a Disabled Beneficiary: A Solution or a Trap for the Unwary?" (1985) ‘t6 U
335; and M, Champine, “Using Discretionary Trusts to Benefit Disabled Persons
Detroit Mercy L. Rev. 581.

1% Quebec law, however, does. See, infra, chapter 28, Part [TI D 3.

157 Trustee Act, 1925, 5. 33.
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.‘ otected beneficiary and his family."*® In this way, the beneficiary, who is to be
_,. intained from a certain fund until he attains what the settlor or testator regards as
fﬂ‘ﬂ;ge of greater wisdom, is thus protected from himself. The trustee in bankruptcy
o beneficiary can only claim those sums or that property which the trustees have
¢ ally transferred to the beneficiary. Since the trustees may determine which of
it - members of the class is to have anything under the trust, it follows that the
epeficiary is entitled to nothing until it is given to him.'s?

The popularity of the discretionary trust in England prior to 1969 was due to the
& rct that there was no “passing” of the trust capital for the purposes of the then
b nance Acts when a trust beneficiary died, unless he were the penultimate surviving
' member of the class. As long as there were two or more beneficiaries left in the class,
;‘,t_hercfore, estate duty was not leviable on the capital, or indeed upon any property
\ which had already been paid by the trustees to the deceased beneficiary. The pro-
visiOﬂS of the Finance Act, 1969, introduced the notional peniodic passings of the
b capital, and this has much reduced the usefulness of the device to English estate
f:fplanners-lm Later, for similar reasons, the discretionary trust became extremely

- popular in Australia.'*! In Canada the same phenomenon has not occurred; there was
' 10 burdensome inheritance tax or estate duty, and in general higher rates of income

" of the flexibility it offers, both to settlors and after the trust takes effect to their
E trustees, the discretionary trust remains in this country a basic and widely employed
-s_estate planning instrument for the purposes of the family unit.'6

£ 1% As do all discretionary trusts, this raises the difficult drafting issue of how much discretion should
ffj“ be given to the trustees, and conversely how precisely the rights of beneficiaries should be set out.
*  For example, Kessler and Hunter, supra, note 135, at 75-76, propose a different kind of protective
trust, in which the protected beneficiary’s interest is terminable at the trustee’s discretion, Cf. Re
i Williams, supra, note 149.

P 3 This also occurs with a maintenance trust in favour of a single beneficiary if there is a gift over or
§ * reversion of any income or capital, as the case may be, which is not given by the trustee: to the
1. person to be maintained.

'® For a comment, see H.E. Brunt, “Where have all the discretionary trusts gone?” (1979) 36 The
i+ Gazette (Law Society, England) 1092. In England, estate duty was replaced by “capital transfer tax”
u. 5 in 1975, which was replaced by “inheritance tax” in 1986.

"' See further, S.E.K. Hulme, (1976) 5 Australian Tax Rev. 134; and L. Shannon and P, Ziegler, “Trust
i Ofanlnterest in a Discretionary Trust: Is it Possible?” (1986) 60 A.L.J. 387. See also L.G.S. Trotman,
. “The Use of Discretionary Trusts in Tax Planning” (1988) 3 Canterbury L. Rev. 291.

=7 See M.P. Roy, “Discretionary Trusts: Civil Law Perspectives” (2003) 51 Can. Tax J. 1647. In two
articles, “Using Discretionary Trusts in Estate Planning”, and “The Discretionary Trust in the Age
£ of ‘equity and faimess’ ”, [2012] J. of Int’| Tax, Trusts & Corporate Planning [forthcoming], Donovan
£ aters examines the character and structuring of the discretionary trust, and the impact of recent
' Statutory court powers in many Commonwealth common law jurisdictions to set aside, or invade the
| funds of these trusts.
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1. Background.

[1] These applications concern the estate of John MacMillan Stirling Lecky (Mr. Lecky),
who died on February 25, 2003 at the age of sixty-three. Mr. Lecky was an entrepreneur and a
philanthropist. During his lifetime, Mr. Lecky obtained both an economics degree from the
University of British Columbia, and a law degree from Cambridge University. He began his
career as an investment banker in Montreal and went on to become a successful businessman. He
founded an oil and gas company, Resource Service Group, and was the owner of Okanagan
Helicopters as well as the Bow Valley Club. He was the chairman and principal shareholder of
the charter airline Canada 3000, a company which was at one time the second-largest airline in
Canada, but became bankrupt immediately following the September |1, 2001 terrorist attacks.
Mr. Lecky was also an avid sportsman.

[2] At the time of his death, Mr. Lecky was married to Euphemia “Effie” Sarah Ann Lecky
(Mrs. Lecky), and was the father of five children from a previous marriage to Frances Marie-
Jeanne Lecky - Caroline (who died in August 2010), Johnathan. Christopher, Edward and Anton.
Mr. Lecky was also the stepfather of Poppy, Thomas, and Fred. the three children of Euphemia
Lecky from a prior marriage.

A. The Will (attached as Appendix A)

3] At the time of his death, Mr. Lecky had considerable assets, which are now the object of
these proceedings. In his Will, Mr. Lecky names two categories of beneficiaries:

1) His wife, Euphemia Sarah Ann Lecky (the primary beneficiary of the Will); and
2) The Lecky Foundation.

In accordance with the terms of a Settlement Agreement reached by the parties, Mr. Lecky’s
children from his first marriage have become a third category of beneficiaries of the Will:

3) Caroline Frances Lecky (deceased),
Johnathan Robert Stirling Lecky,
Christopher James Hartpole Lecky,
Edward Alexander MacMillan Lecky,
William Anton Hardinge Lecky (the Lecky Children).

[4] The Personal Representatives and Trustees of the Will (referred to as “the Trustees™) are
appointed by Mr. Lecky in clause 2(a) of the Will. They are jointly:

1) Mrs. Lecky;
2) William J. Fowlis, Mr. Lecky’s lawyer and drafter of the Will; and
3) John K. Chan, a chartered accountant and long-serving employee of Mr. Lecky.
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1) the amount of the income to be paid to Mrs. Lecky under the Residual Trust (in which
case the Trustees are not required to pay Mrs. Lecky all the income from the Trust); or

2) the timing, manner and amount of each payment (in which case the Trustees must pay
all of the Residual Trust’s income to Mrs. Lecky, but may decide when and how much is
paid. as long as the total income is paid).

[47]  The Trustees say that the requirement to take into account the distributions from the
Spousal Trust, as specified in Clause 5(c), could be given no meaning if they were required to
pay Mrs. Lecky all the income from the Residual Trust. The Lecky Foundation and the Lecky
children are in agreement. They take the position that it is within the discretion of the Trustees to
determine whether. when and to what extent income from the Residual Trust ought to be paid to
Mrs. Lecky. In their view, the Trustees are under no obligation to pay annually all of that trust’s
income to Mrs. Lecky.

[48]  Mrs. Lecky submits that the Will grants discretion to the Trustees solely to the extent that
they may determine the timing, manner and amount of each payment and that based on the
language of the Will and the surrounding circumstances. the Trustees are ultimately required to
pay her all of the income of the Residual Trust.

A. The Legal Principles

[49]  On this application the Court is tasked with interpreting John Lecky’s Will to determine
the nature and scope of the duties imposed and the powers conferred upon the Trustees.
However. the Court cannot exercise discretion on behalf of Trustees. The Court's primary
function is to interpret the Will while the function of Trustees is to exercise the discretion vested
in them.

[50]  Asdiscussed in AMcNeil v. McNeil, 2006 ABQB 636, 408 AR 144 [McNeil] at paragraphs
85 and 87. once the nature and scope of those duties and powers have been determined by the
Court. it is solely the task of trustees to decide how best to employ the powers bestowed upon
them in fulfilling their duties under the Will. The policy reason for this is patent: a testator’s
intention that his executors and not the court exercise their judgment in administering his estate
is to be respected. So long as they act within the scope of their discretion, the Trustees are to be
afforded considerable deference.

[51] Itis well-established that the Court’s main objective in the interpretation of a will is to
discover the subjective intent of the testator at the time he or she made the will: see e.g. Daniels
v. Daniels Estate (1991), [1992] 120 AR 17, 85 DLR (4™) 116. leave to appeal to SCC refused,
[1992] 4 WWR Ixix [Daniels]. Determining the testator’s intent is nevertheless circumscribed by
rules regarding the admissibility of evidence.

[52]  The jurisprudence dealing with wills and estates has distinguished between two types of
evidence: 1) evidence of surrounding circumstances; and 2) direct evidence of the will-maker’s
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Analysis

Will—Trustees'
Decree.

Discretion—Two Funds—Form of

Where there are two funds, both of them applicable to
the maintenance of a lunatic, under the management of
the Court of Chancery, to one of which the lunatic would
be absolutely entitled as her own property, the other of
which, so far as she might not benefit by it, would pass
away to different persons, the Court might direct her
maintenance to be provided for out of the latter fund. But
where such latter fund is provided by a will which vests
the fund in trustees, and gives them an absolute discretion
and “uncontrollable authority” over its application, the
Court will not exercise its ordinary power. The lund so
specially provided will be left to the exercise ( hond fide )
ol the discretion of the trustees.

A testator (whose wife had, in her own right, property
which was not referred to in his will) devised his real and
personal estates to trustees upon various trusts, one of
which was that “my said trustees in their discretion, and of
their nncontrollable authority, pay and apply the whole,
or such portion only, of the annual income, of my real
and personal estate and investments, &c., as they shall
think expedient to or for the clothing, board, &c., for the

*301 personal and peculiar benefit and comfort of my
dear wife.” One of the trustees was the testator's brother,
and he was made the residuary legatee:—

Held, that the trustees were entitled to exercise an absolute
discretion in the application of the fund thus provided by
the will.

The absolute discretion and “uncontrollable authority”
of the trustees being thus recognised, a declaration in
the decree that “their Lordships approve that the trustees
should exercise such discretion by paying and applying
such portion only of the income of the real and personal
estate of the testator as with the income from other sources
will make up,” &c., was ordered to be struck out.

But this varying of the decree of the Court below was not
to affect the costs of the appeal.

Directions given as to how this part of the decree was to
be framed.

THIS was an appeal against a decision of the Lords
Justices, which had reversed a previous decision of Vice-

Chancellor Hall ' .

The first Appellant was a lady who, since her husband's
death, had been judicially declared a lunatic, and the
other Appellants were the committees of her person and
estate. The Respondents were the executors and trustees
and beneficiaries of her late husband's property under his
will. The question raised depended on the construction of
certain parts of that will, and was, in substance, whether
the cost of the maintenance of the lunatic was a primary
charge on the husband's property, or upon the property
to which she was entitled in her own right under the
settlement made on her marriage in June, 1861, and which
was said to be of the annual value of £662.

On the 11th of October, 1860, the husband, who had for
some time previously been paying for the maintenance of
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his wife at an asylum the sum of £6 6s. a week, made
his will. By that will he gave his furniture, books, wines,
&c., to his executors and trustees, “upon trust to permit
my dear wife to have the use and enjoyment thereof
during her life:” after her death such articles as were
unconsumed to be sold, and the produce thereof to sink
into the residue of his personal estate. He devised all his
real estate and bequeathed his personal estate unto his
brother, Walter Joseph Gisborne and Abraham Bass
their heirs, executors, &c., respectively, upon trust to deal
with the investments as might in their *302 discretion
be found necessary. “And upon farther trust that my said
trustees in their discretion, and of their uncontrollable
authority, pay and apply the whole, or such portion only,
of the annual income of my real and personal estate, and
of the investment and securities for the time being, as
they shall think expedient, to or for the clothing, board,
lodging, maintenance, ease, and support, or otherwise for
the personal and peculiar benefit and comfort of my dear
wife, C. F. G , during her life, whether competent or
incompetent to give an acquittance or discharge, at such
time and times, and in such proportions and manner in all
respects as my said trustees shall think most conducive to
her comfort, enjoyment, and convenience, without being
liable to account for such payment or application, or pay
the same income, or any part thereof, to any other person
or persons for the purposes aforesaid, without seeing to its
application.” There were then directions as to investments
and accumulations, and if at the death of the wife there
was any unapplied income it was to sink into the residue
of the personal estate. And after her death the real and
personal estate to be converted into money for the benefit
of certain persons specially named; and then legacies were
given, the sum of £100 a-piece to the executors for their
trouble, and some small legacies to servants. And as to the
residue to divide and apportion the same into four equal
shares, one to his brother, Walter Joseph Gisborne (one of
the executors and trustees), and the rest to other persons
specially named.

There was not in the will any allusion to the marriage
settlement, or to the property to which it applied. The
testator was not at the time of his death entitled to any
real estate, but he left personal estate to the value of above
£35,000.

On the 6th of June, 1872, J. H. Trevelyan (since deceased)
as the next friend of Charlotte Frances Gisborne (formerly
Trevelyan ), a person of unsound mind, though not then
so found by inquisition, instituted a suit against the two
executors and trustees of the will of the Rev. James
Gisborne , praying that it might be declared that C. F.
Gisborne was entitled to have a provision made for her in
the words of the will out of the income of the testator's
real and residuary personal estate during her life, and that
that annual *303 income was the primary fund for that
purpose. This bill was afterwards amended by making the
persons interested in remainder under the will parties to
the suit. The answer of the executors was filed on the
15th of November, 1872. An inquisition in lunacy was
taken on the 23rd of November, and the lady was found
lunatic, and an order in lunacy was made allowing the
sum of £696 per annum for her support, but without
prejudice to any question as to the fund from which
the sum was to be raised. Committees were appointed,
and they were authorized, pending the suit in Chancery
upon the construction of the will, to pay the money out
of the funds of the settlement, and should there be any
deficiency, the executors of the will were (also without
prejudice to any question as to primary liability) to make
it up out of the testator's assets.

The cause came on for hearing before Vice-Chancellor
Huall , on the 10th of November, 1874, when the annual
income of the testator's estate was declared the fund
primarily liable for the total amount of the maintenance
of C. F. Gisborne . On appeal, the Lords Justices, by
an order dated the 15th of March, 1875, reversed this
decision, and instead thereof declared that the trustees had
an absolute discretion to apply the whole, or any portion,
of the income of the testator's estate for the maintenance
of his widow. The present appeal was then brought.

Mr. Davey , Q.C., and Mr. J. R Brooke , for the
Appellants:—

There could be no doubt that the intention of the testator
was to employ the income of his property for his wife's
maintenance. He never even alluded to the property
to which she was entitled under the settlement, but he
provided for her comfort by his directions to his trustees,
and he shewed that he thought they might exhaust the
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annual income of his property in obeying his directions,
for he spoke doubtfully about the surplus that might then
remain to sink into the residue. He did not intend that his
residuary legatees should be benefited at the expense of
his wife, or of his wife's estate. The fact that he did not
mention the income to be derived under the settlement,
favoured that construction of his will. and the decisions of
the Courts in previous cases were in support of it; for they
all proceeded on the principle that *304 what would be
most beneficial to the lunatic, in case of recovery, ought

to be done: Re Ashley 2 : Methold v. Turner 3 : Rudland

v. Crozier * . And that principle became not the less but
the more applicable, where the trustee of one of the funds
(the one not the property of the lunatic) was also residuary
legatee of that fund, and would be personally benefited
by throwing the primary liability on the other fund. In

Foljambe v. Willoughby ” the same principle was applied
where two distinct funds were given for the maintenance

of an infant. Coventry v. Higgins ® . Winch v. Brutton i
Y £E

Ransome v. Burgess § _and Nickisson v. Cockill ? . were

also cited.

Mr. Chirty , Q.C., and Mr. E. Rodwell , and Mr. Hemmiing
. Q.C.. and Mr. Dundas Gardiner , who appeared for the
various Respondents, were not called on to address the
House.

THE LORD CHANCELLOR (Lord Cairns):-—

My Lords, I cannot, after hearing the able argument for
the Appellants in this case, entertain any doubt as to the
correctness of the decision of the Lords Justices, nor do [
think that any one of your Lordships entertains any doubt
upon the subject.

My Lords, the question. however much it may be
discussed, must really come back to and turn upon the
construction of the will which we have before us. No doubt
various cases have occurred in the Court of Chancery (to
some of which reference has been made) in which, either
from the trustees submitting to the Court the question of
how they ought to exercise a power or a trust reposed
in them, or from questions having been raised by the
parties interested ac to whether a trust for maintenance

or a similar trust had actually arisen and ought to be
acted upon. decisions have been arrived at by the Court
which I should be very unwilling to throw the least doubt
upon; but those decisions appear to me not at all to
touch the present case where, as I shall *305 submit to
your Lordships, you have the trustees made the absolute
masters of the question, where you have them armed with
a complete and uncontrolled discretion, and where they
come before you stating that they are prepared to exercise
that discretion within the limits within which it is confided
to them by the will.

Now, my Lords, the will in this case is that of a husband,
the state of health of whose wife was perfectly well
known to him, and appears to have been before his
mind at the time he was making his will. That wife,
by a settlement made upon the marriage. was entitled
to property producing an income of a considerable or
substantial amount. All those facts must have been
perfectly well known to the testator at the time when
he made his will, and in that state of facts he gave the
residue of his property to the trustees of his will, and after
directing its conversion and investment, he continued in
these words:—[His Lordship read the words of the will,
see ante , p. 302.]

My Lords, larger words than those. it appears to me, it
would be impossible to introduce into a will. The trustees
are not merely to have discretion, but they are to have
“uncontrollable,” that is, uncontrolled, “authority.” Their
discretion and authority, always supposing that there isno
mala fides with regard to its exercise, is to be without any
check or control from any superior tribunal. What is the
subject-matter with regard to which they are to exercise
this discretion and this authority? The subject-matter is
the payment, or the application, not merely of the whole
of the income of his real and personal estate, but of such
portion only as they deem it proper to expend. It is for
them to say whether they will apply the whole, or only
a part, and if so what part. And how are they to decide,
if they do not apply the whole; what is the part which
they are to apply? They are to decide upon this principle,
that it is to be such part as they shall think expedient, not
such part as shall be sufficient, not such part as shall be
demanded by or for the person to be benefited, but such
part as they shall think expedient; and upon the question
of whatisexpedient it is their discretion which is to decide.
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and that discretion according to which they are to decide
is to be uncontrolled.
*306

And.my Lords, if the trustees come before your Lordships
and say to you, "We have considered the matter. and we
find this lady is in receipt of an income of her own of £500
a year (or whatever the sum may be); we have taken that
into account—we think that, under those circumstances,
it is expedient that she should have in addition to that
£500 a year such a farther sum as the Master in Lunacy
has said would be adequate to provide for every comfort
which. according to her state of health. she can fairly enjoy
—that is the additional sum which we think it expedient
should be provided out of the income of which we are the
trustees; that is the portion only of the annual income of
our residuary estate which we think it expedient should
be applied to the maintenance of this lady.” If they came
before you and said this, T am obliged to ask myself, and
I am obliged to ask your Lordships, what right have 1
or what right have you to say that that is an exercise
of the discretion of the trustees which, in the face of
the statement that their discretion and authority is to be
uncontrollable. you are entitled to control?

My Lords, it is nothing to say to me if the Court of
Chancery had under its management two funds, to one
of which the lunatic was absolutely entitled, and which
represented her own absolute property, and the other of
which was, if I may use the expression, evanescent, and
which. so far as she might not benefit by it, would pass
away and would not belong to her estate, that in that state
of things the Court of Chancery would save the money
which was her own property and maintain her out of the
other fund. T answer, that may well be the case, that may
be the principle (and I make no objection to the principle,
[ highly approve of it), by which the Court of Chancery,
where it has to exercise its discretion, deems it expedient
to proceed in the exercise of that discretion. But am I
entitled, in dealing with a will such as is now before your
Lordships, to set up against the discretion of the trustees,
which is pronounced by this will to be uncontrolled and
uncontrollable, the rule which the Court of Chancery
adopts for the exercise of its own discretion in a similar or
inan analogous case? My Lords, to do so would simply be
to reverse the words used by the testator, and to say that
the discretion which is given to the trustees by this will, and
which is stated to be uncontrollable, shall be controlled

*307 and be subjected to that rigid and unbending rule
upon which the Court of Chancery acts, (for reasons of
which I entirely approve,) upon those occasions when it
has to perform the functions which, in this instance, the
trustees, and not the Court, have to perform.

Now, my Lords, that is the whole of this case. It appears
to me that the Lords Justices have been correct in their
exposition of the construction of the will; and agreeing
with them in the construction, I must agree with them also
in the conclusion at which they have arrived.

My Lords, T cannot but think, when I look at the
modification which the Lords Justices have made of the
decree of the Vice-Chancellor, that some words have crept
into that part of their decree per incuriam , because I find
that after declaring that the Defendants Gisborne and Bass
, "the trustees of the will of the testator, have an absolute
discretion to pay and apply the whole or any portion of
the income of the testator's estate for the maintenance of
his widow,” the modified decree proceeds to add, “and
the Defendants, the trustees, by their counsel, concurring,
their Lordships approve that the trustees should exercise
such discretion by paying and applying such portion only
of the income of the real and personal estate of the testator
as with the income from other sources of the Plaintiff,”
“will make up the sum of” £400 odd, or £600 odd, as
the case may be. My Lords. in a case like this, where the
Court of Chancery recognises that the trustees und not the
Court, are to be the judges of the quantiun to be allowed,
where the trustees are willing to exercise the discretion
which they claim to exercise, and where the Court allows
and declares their right to exercise that discretion, I do
nol understand it to be the habit of the Court to go on
and express any opinion as to whether the exercise of the
discretion by the trustees is a wise or an unwise exercise of
that discretion. I understand that in such a case the Court
of Chancery steps aside and recognises the trustees as the
persons to exercise the discretion, and in its decree does
nothing more than, with regard to payments which may
be necessary, act upon the exercise of the discretion of the
trustees so made. I shall submit to your Lordships that,
without affecting in any manner the costs of this appeal,
the decree ought *308 to be varied in this way: After
declaring that the Defendants, the trustees of the will,
have an absolute discretion to pay and apply the whole
or any portion of the income of the testator's estate for
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the maintenance of his widow, the decree should proceed
thus, “and the Defendants, by their counsel, stating that
they are prepared to exercise such discretion by paying
and applying such portion of the income of the real and
personal estate of the testator as with the income from
other sources of the Plaintiff Charlotte Frances Gishorne ,
will make up” the sums specified in the decree, “or other
the sum from time to time to be allowed in the lunacy
for the clothing™ &c., “or otherwise for the personal and
peculiar benefit and comfort of the Plaintiff, Charlotte
Frances Gisborne, it is by consent of the Defendants.
the trustees, ordered that the Defendants, the trustees,
pay such portions to the Plaintiffs, the committees of the
person and estate of the Plaintilf, C. F. G.

My Lords, with that variation I submit to your Lordships,
and r ur Lordships, that the decree be affirmed.
and L. appeal be dismissed: and, unless the parties
are prepared to submit to your Lordships any consent
to a different nent, I should propose to your

Lord-' ir inary rule be followed, and the
P <11 COSLS.

LORE:Z, SV ANDE:

A desire to add but very few words upon the
me.. s trust in *he testator's will, agreeing, as I do,
with all tu m my noble and learned friend
upon the su.

The controversy really resolves itself into a very
simple question. It is the choice between two opposite
propositions, which I will shortly state. On the one side it
is contended that the words of the will containing this trust
must be so read as that your Lordships should conclude
that the testator's intention was that his wife should be
maintained, and her personal and peculiar benefit and
comfort secured. entirely out of the proceeds of his estates.
It is said that that is the intention of the trust; that though
to the trustees every discretion is left as to the amount
which would be required for that purpose, they are to take
that amount out of the testator's estate. That, my Lords,
is the view which is presented on the one side. On the
other side the view presented is this: that *309 the testator
being minded, above all things, in making his will, to

provide for the maintenance and comfort of his wife, and
being cognizant of the fact that she had an income of her
own, but probably adverting to the fact that all incomes
are precarious, and not knowing what that income might
be, either by way of increase or decrease upon the amount
at which it stood when he made his will, he determined
to provide, placing full confidence in his near relations,
whom he appointed trustees, that whatever happened they
should take care that out of his income, together with all
other sources, a sufficient amount should be provided to
secure the personal and peculiar benefit and comfort of his
wife which it seems to have been his main object to ensure.

It seems to me, my Lords, that the latter is the natural
and reasonable construction of this trust; and I am unable
to see any words upon which the former construction
can be properly supported. I find no words here from
which you can conclude that the testator intended that any
other sources of maintenance were to be disregarded, and
that absolutely out of his own estate his wife should be
supported; because all that he says is that the trustees are,
in their discretion and of their uncontrollable authority, to
pay and apply the whole or such portion of the income of
the estate as they think expedient to the maintenance and
support, or otherwise for the personal and peculiar benefit
and comfort of his wife. Reading these words in their
natural sense, I cannot conceive that any sort of restraint
or any sort of condition is imposed upon the trustees. The
object to be attained is the support of the wife and her
comfort, but the means of obtaining that support are left
entirely to the discretion of the trustees. The words are
as strong as language can make them. IT the testator had
desired that a particular fund should be resorted to, he
might have said so. If he had desired that any particular
sum should be applied, he might have said so; but he seems
to have desired solely the attainment of his object: and,
subject to that object being attained, he seems to have left
it absolutely uncontrolled in the discretion of the trustees
how that object should be attained.

My Lords, that being so, it seems to me that the trustees
exercised a reasonable discretion in first applying the
lady's own *310 income and in supplementing that
income in the way which has been done, and which has
been approved of. On these grounds, my Lords, [ can see
no reason for finding fault with the order made by the
Lords Justices. I entirely agree with my noble and learned
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friend that the latter portion of the order. which appears
to introduce into the case some exercise of authority by
the Court, had far better be omitted, and that it had better
stand in the way that has been suggested.

LORD O'HAGAN:—

My Lords, all the learned Judges who have considered
this case seem to have agreed that the authorities cited at
the Bar give little aid towards the decision of it. I quite
concur with them. The differing intentions of testators are
as numerous as testators themselves, and their modes of
expressing those intentions are of corresponding variety.
We can very rarely, therefore, find a judgment upon the
terms of one will which has any governing application to
the terms of another. We must look to the frame of the
instrument before us, and gather from it, as well as we can,
the purpose of the testator, which must strictly regulate
our decision.

I venture to differ from the learned Vice-Chancellor in his
view of the importance of the contingent beneficial interest
of one of the trustees. as bearing on the argument. The
testator knew all the circumstances of the parties and the
character of the brother, whom he made his trustee, and in
whom he vested a discretion so unlimited. He manifestly
relied upon that brother's integrity and affection to secure
the comfort of his wife, without any corrupt regard to his
own possible advantage; and his interest. whatever it was,
cannot affect our decision. I think, also, that the principle
which decides as between two funds in favour of a lunatic,
according to his greater interest in one of them, has no
relevancy to this case. It must be ruled by the intention
imputable to the testator—that intention, if clear, must
prevail against such a principle, however that principle
may be applicable in other circumstances. As was said by
the Lord Chancellor in In re Ashley 0 %311 the ruling
must be in favour of the view which is for the benefit of the
lunatic, if it be not opposed to the will. The real question
is, What was the will? what the extent of the discretion
thereby vested in his trustees by the testator?

On that question, I feel constrained to hold that the
judgment of the Lords Justices ought to be affirmed.
The words “in their discretion and of their uncontrollable

authority™ are as large in their operation as words well
can be: they govern the subsequent portions of the clause
which they commence, and taken in connection with the
words which follow—"as they shall deem expedient”—
they appear to me to make the power of decision absolute,
and to authorize the trustees to consider and judge,
conclusively, as to expediencies of every kind. It seems
to me, also, that a reasonable question of expediency did
arise with reference to the possession of property by the
lunatic, of which the testator was well aware, as affecting
the duty of the trustees in determining on the amount of
the contribution to be made from the estate which they
administer: and on that question their decision has not
been, in my opinion, at all unreasonable. I see no reason
for limiting the discretion of the trustees, or in any way
quarrelling with the mode in which it been exercised.

I am therefore of opinion that the decree appealed from
should, with the modification which has been proposed by
the noble and learned Lord on the woolsack. be affirmed,
and the appeal dismissed with costs.

LORD BLACKBURN:—

My Lords, I am entirely of the same opinion. In the
unfortunate circumstances in which the testator's wife was
at the time when he was making his will, it was a very
sensible thing of his adviser to say: The best thing you
can do is to select your trustees carefully and prudently,
so as to have trustees in whom you can place perfect
confidence, and then give them uncontrolled discretion
as to how the income shall be applied for the benelit of
your wife and for her personal comfort. If that was the
advice that was given to him, it seems to me that the
words he has used sufticiently carry out that intention. I
do not intend to go into any *312 criticism of the words,
except to say that they seem to me to express as strongly
as any words I could mysell devise, even now, when I
have understood that there is a difficulty about it, that
there was to be uncontrollable authority and discretion in
the trustees to apply such portion of the income as they
might think expedient for the benefit of the wife and her
personal comfort. And, my Lords, what they have done
and are prepared to do is certainly within the scope of that
authority. As far as my opinion, speaking as an individual,
goes, I think it is a very discreet arrangement on their



96 050 036

C20011

COURT OF APPEAL FOR ONTARIO

McKINLAY, CATZMAN AND GALLIGAN JJ.A.

BETWEEN:
WALTER FOX

Appellant
(Applicant)

-and-

MIRIAM FOX, Executrix of
the Estate of Ralph Fox,

deceased, and in her personal
capacity, RALPH JAMES FOX )
and SHAYNE MELISSA FOX )

)
)
)

)
)
)
)
)
)
)
)
)
)
)
)

Respondents

GALLIGAN JA.:

Bernard L. Eastman, Q.C.
and Cindy Cohen for the appellant

Rodney Hull, Q. C. and Ian Hull
for the respondent Miriam Fox

Sandra A. Forbes for the respondents
Ralph James Fox and Shayne Melissa Fox

Heard: October 10 and 11, 1995

Walter Fox is a lawyer. He is the only child of Miriam Fox and the late

Ralph Fox. Ralph made his will in 1961 when Walter was 20 years of age and still a

student. Ralph died in 1969, two years after Walter was called to the bar. Walter married

a few months before his father's death. He has two children from this marriage, & son and

a daughter. Both were born after Ralph died. By his will Ralph appointed Miriam as his

sole executrix.



-5-

advisable from time to time to or for the benefit of my said
son's issue or such one or more of them as my Trustee may
select from time to time,

The discretion conferred upon the trustee is absolute,

After a review of a number of leading cases, the trial judge concluded that
because she did not find mala fides on Miriam's part, the exercise of her discretion had

been a proper one.

The entire question of the degree of control which the courts can and should
exercise over a trustee who holds an absolute discretion is filled with difficulty. The
leading case, or at least the case to which reference is almost always made, is Gisborne
v. Gisborne (1877),2 A.C.300 (H.L.). It stands for the proposition that so long as there
is no "mala fides" on the part of a trustee the exercise of an absolute discretion is to be

without any check or control by the courts.

The courts, however, have not always equated mala fides with fraud. 1am
spared an extensive review of authority by a very learned paper written by Professor
Maurice Cullity, Judicial Control of Trustees’ Discretions (1975), 25 U. of Toronto L.J.
99. I think it can safely be said in the light of Professor Cullity's analysis of the

authorities that some conduct which does not amount to frand will be categorized as mala



o

fides so as to bring it within the scope of judicial supervision. I am in respectful
agreement with Professor Cullity when he expresses the opinion, at p. 119, that the term
mala fides is sufficiently broad "to make the use of the term undesirable.” Nevertheless,
* the term is still used  While I am not bold enough to attempt to define its outside limits,
1 think the cases do support Professor Cullity's conclusion at p. 117 that the courts may
interfere if a trustee's decision is influenced by extraneous matters. I make particular

reference to the judgment of Steele J. in Hunter Estate v. Holton (1992), 7 O.R. (3d) 372
atp. 379:

Trustees must act in good faith and be fair as between
beneficiaries in the exercise of their powers. There is no
allegation of bad faith in the present case. A court should be
reluctant to interfere with the exercise of the power of
discretion by a trustee. I adopt the following criteria in Re
Hastings-Bass ... at p. 41 Ch., p. 203 All ER,, as being
applicable to the court's review of the exercise of such
power:

To sum up the preceding observations, in our
Jjudgment, where by the terms of a trustee ... a trustee
is given a discretion as to some matter under which
he acts in good faith, the court should not interfere
with his action notwithstanding that it does not have
the full effect which he intended, unless (1) what he
has achieved is unauthorised by the power conferred
upon him, or (2) i w
gl do - g

g) had n

not taken mto COUT

account or (b) had he not failed to take into account
considerations which he ought to have taken into
account, [Emphasis added.]
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In this case, in my view, the fact that her son intended to marry a gentile
was completely extraneous to the duty which the will obviously imposed upon Miriam,
namely to be concerned about the welfare of her grandchildren. This extraneous
consideration demonstrated sufficient mala fides to bring her conduct within any

reasonable interpretation of that term.

The circumstances bear some similarity to those in Klug v.Klug, [1918}2
Ch. atp. 67 (Ch. D.). In that case a trustee refused to exercise a discretion allowing hex
to pay money for the advancement or benefit of her daughter because her daughter had
married without her consent. In those circumstances Neville J. held at p. 71:

..t is the duty of the Court to interfere and, in the exercise

of its control over the discretion given to the trustees, to

direct that a sum be raised out of the capital sufficient to
pay...

The duty which rested with the trustee was to pay monies for the
advancement or benefit of the children if the trustee saw fit to do so. While Neville J. did
not specifically state that the mother's displeasure at her daughter's marriage was an
extraneous circumnstance, it seems to me that the situation was analogoﬁs to this one. In
the context of all the facts, disapproval of the marriage was extraneous to the child'’s
advancement or benefit. The court interfered with the trustee's discretion in that case and

I think this court ought to do the same.
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There is another reason why the discretion which Miriam exercised in this
case was improper and must be set aside. It is abhorrent to contemporary community
standards that disapproval of a marriage outside of one's religious faith could justify the
exercise of a trustee's discretion. It is now settled that it is against public policy to
discriminate on grounds of race or religion. This is made clear in the reasons delivered
by Robins J.A. in Canada Trust Co. v. Ontario Human Rights Commission (1990), 74

O.R. (2d) 481 at pp. 495-96:

To say that a trust premised on these notions of racism and
religious superiority contravenes contemporary public policy
is to expatiate the obvious. The concept that any one race or
any one religion is intrinsically better than any other is
patently at variance with the democratic principles governing
our pluralistic society in which equality rights are
constitutionally guaranteed and in which the multicultural
heritage of Canadians is to be preserved and enhanced. The
widespread criticism of the Foundation by human rights
bodies, the press, the clergy, the university community and
the general community serves to demonstrate how far out of
keeping the trust now is with prevailing ideas and standards
of racial and religious tolerance and equality and, indeed,
how offensive its terms are to fair-minded citizens.

To perpetuate a trust that imposes restrictive criteria
on the basis of the discriminatory notions espoused in these
recitals according to the terms specified by the settlor would
not, in my opinion, be conducive to the public interest. The
settlor’s freedom to dispose of his property through the
creation of a charitable trust fashioned along these lines must
give way to current principles of public policy under which
all races and religions are to be treated on a footing of
equality and accorded equal regard and equal respect.
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Introduction

[n The applicant, a contingent beneficiary of a residuary trust set up under the will of her
father, challenges the decision made by the trustees to discontinue distributions to her from the
trust and not to establish a reserve for her benefit. The primary issue is whether this Court should
intervene in the trustees® exercise of their discretion,

Facts

[2]  The applicant, Marie Amanda McNeil (“Marie”), is a beneficiary under a residuary trust
established by the will of her late father Frederick Harold McNeil (“Frederick™), who died on
September 26, 1995. The trustees of the residuary trust (the “Trustees™) appointed under the will
are Marie’s brother Bruce McNeil (“Bruce”) and Frederick P. Mannix (*Mannix™).

[3] Marie was diagnosed with multiple sclerosis in 1989. Since then, she has suffered many
of the symptoms of this progressive disease.
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(c)  Although a portion of the payments made to Marie was to cover the
premiums payable on her life insurance, she unilaterally and without
advising the Trustees cancelled the policy sometime in 1997 and applied
that portion of the estate payments to other expenses;

(d) It was not until Marie’s Affidavit of May 12, 2005 and her cross-
examination thereon in October 2005 that she disclosed that she had used
the proceeds of the investment portfolio Marion had gifted to her to pay
out a mortgage loan on her Burlington condominium. According to Marie,
this loan was taken out to pay to her husband a portion of the equalization
payment she had agreed to in the separation agreement, as well as for
renovations to the condominium and to contribute to her RRSP;

(e) Marie’s purchase of the Turks and Caicos property, her sale of the
Burlington condominium and her plans to maintain two homes, one of
them not in Canada, all were pursued without any discussion with or
disclosure to the Trustees, despite the substantial contribution the estate
had made to renovations to the Burlington home. It is still difficult to
determine what Marie intends to do about her living accommodations.
While her counsel indicated in December 2004 that Marie was abandoning
her plans to build a home in the Turks and Caicos, there are contrary and
inconsistent statements about this in the more recent affidavits and cross-
examinations. Also troubling is that it remains difficult to determine the

value of the property from the inconsistent information provided by
Marie; ‘

(H Marie still has not provided satisfactory information on her total financial
picture. Though she has recently provided some further information, she
previously had failed to disclose details of gifts from Marion and other
family members, a full picture of her assets and debts, the true amount of
her Mary Kay Cosmetics retirement income and her consulting income
from Mary Kay Cosmetics. She has also failed to provide adequate
receipts, a complete personal net worth statement in the form requested or
meaningful budget information. These failures to respond, along with
problems with and deficiencies in the responses that have been received,
have concerned the Trustees.

Issues

[77] T1agree with the statement of issues formulated by the Trustees. The essential question is
whether the Trustees, in exercising their discretion under the will, have misinterpreted the will
such that it is appropriate for this Court to intervene in the excrcise of such discretion.

[78] The specific questions under this issue are:
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(a) What did Frederick intend with respect to whether and to what extent the Trustees
should consider:

(i) non-estate resources and means available to Marie for meeting her living
expenses, including her assets, her disposition of any assets (by gift or by
expenditure), and her sources of income and other financial support;

(it) what, in their assessment, are reasonable amounts for living expenses; and

(i) whether payments from the estate should permit or enable savings or ather
accumulation of assets;

(b)  What did Frederick intend with respect to whether and to what extent the Trustees
may request from Marie disclosure of her financial circumstances, including her
income, expenses, assets, liabilities, dispositions of assets (by gift or by
expenditure), and her rights to spousal support and matrimonial property?

[79] A collateral issue is whether and to what extent evidence concerning Frederick’s intent
from sources other than the will is admissible.

[80]  The next issue is whether Bruce’s status as a residuary beneficiary disqualifies him from
serving as a personal representative and Trustee.

[81]  The final issue is whether the Trustees, having made their decision about a reserve, are
able to revisit it, particularly in view of additional information provided by Marie.

Analysis
Trustees’ discretion

(82]  When a beneficiary challenges a personal representative’s or trustee's exercise of
discretion, the first task of the Court is to determine from the will the nature and scope of the
duties imposed and powers conferred upon such personal representative or trustee. Each case
must be decided on the basis of the particular will under review. The question is what the testator

intended; see, for example, Kmiec v. Kmiec (1992), 45 E.T.R. 94 at paras. 10 and 14-16 (Ont.
Gen. Div.).

[83] Itis the duty of the Court to ascertain the testator’s intention through the utilization of
common sense and a determination of the plain and ordinary meaning of the wording of the will
itself; see, for example, Lucas-Tooth v. Lucas-Tooth, {19211 A.C. 594.

[84]  When, as in this case, the discretion afforded to the trustecs is broad and relatively
unfettered, the Court should be reluctant to intervene unless it can be shown that the trustees
acted in bad faith, are guilty of obvious misconduct, were not authorized to act in the manner
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they did under the will, or took into account irrelevant considerations. See, for example, D.W.M.
Waters, Law of Trusts in Canada, 3d ed. (Toronto: Carswell, 2005) (“Waters") at p. 933, 1098;
Re Y. (C.F.),(2001), 291 A.R. 303, 2001 ABQB 470 at para. 16; Re Powell Estate, 2002
PEISCTD 81 at para. 16; Hunter Estate v. Holton (1992), 7 O.R. (3d) 372 at 379 (Ont. Gen.
Div.); Re Atwell Estate (1998), 19 E.T.R. (2d) 234 at para. 7 (Ont. Gen. Div.).

[85] Construction of a will does not permit the Court to substitute its own judgment for that of
the individuals appointed to carry out assessment and decision-making duties under the will.

[86] As discussed in Waters at p. 933, [ must first ascertain as a matter of construction of the
will the task to which the discretion of the Trustees is attached. In this case, at this point in time,
that task, as set forth in paragraph 3(j) of the will, is to “‘use reasonable efforts to assess the
degree to which Marie may during her lifetime be or become dependent upon the provisions of
this paragraph 3(j) for adequate maintenance and support or to meet the necessities of
contingencies or circumstances affecting Marie.” In performing this task, the Trustees were to
consult with Marie to the extent reasonably practicable. If the Trustees determined it was
warranted, they were directed to establish a reserve to be held and administered by them for
Marie’s benefit during her lifetime. The will specifies that the Trustees “in their discretion™ may
terminate or reduce the reserve from time to time upon further assessment and that they may
encroach on the capital of such reserve to ensure Marie’s ““adequate maintenance and support or
to meet the necessities of contingencies or circumstances” affecting her.

[87]  Marie submits that the discretion of the Trustees is not unfettered, given the initial
language of paragraph 4.1 of the will which grants such absolute and unfettered discretion
“(u)nless otherwise expressly and specifically provided herein™. 1 do not view such language as
fettering the discretion of the Trustees to do the task imposed on them by paragraph 3(j). Rather,
the task itself delineates their discretion. In other words, the Trustees must make an assessment
of how dependent Marie is on the estate for adequate maintenance and support. They cannot
merely decide that enough has been paid to Marie from estate funds and that the remainder, for
faimess reasons, should enure to the residuary beneficiaries. That would be a failure to act within
the scope of their discretion. Conversely, they cannot decide that Marie is entitled to generous or
unlimited maintenance and support; the words of paragraph 3(j), “adequate maintenance and
support”, must guide them. Unless the Trustees step outside the scope of the task allocated to

them, their discretion in carrying it out is broad and unfettered and should be afforded
considerable deference.

[88] As Waters also outlines at p. 933, the Court will intervene in trustees’ decisions if:

(1) the decision is so unreasonable that no honest or fair-dealing trustee could
have come to that decision; (2) the trustees have taken into account considerations
which are irrelevant to the discretionary decision they had to make; or (3) the
trustecs, in having done nothing, cannot show that they gave proper consideration
to whether they ought to exercise the discretion.
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unreasonable, outside the scope of their authority or made on the basis of irrelevant
considerations.

Savings or other accumulation of assets

[106] The Memorandum makes clear that Frederick did not intend that Marie’s estate would be
funded by distributions from his estate. The will, read as a whole and supplemented by the
Memorandum, makes it clear that payments from the estate are not to be used by Marie to
accumulate savings or to acquire additional assets, nor even to replace the need to use those
assets to meet her daily and special needs.

[107] Ttis troubling that Marie unilaterally terminated her life insurance payments and failed to
inform the Trustees of that decision at a time when they were funding such premiums consistent
with Frederick’s instructions in the Memorandum. While she did advise them that she had
changed the premium, she did not advise them of the complete elimination of the policy until
much later. She cannot now attempt to remedy the situation and build an alternate pool of assets
in her own estate through either the use of estate funds or payment of expenses from such funds
rather than from her own assets.

Disclosure of financial information

[108] Since itis clear from the wording of the will and the Memorandum that Frederick
intended that the Trustees consider Marie’s non-estate assets in determining her level of financial
need, the Trustees had a duty to seek such information. In the circumstances, including
unreasonable resistance or refusal from Marie in meeting their initial enquiries and frequent
after-the-fact notification of major expenditures, nothing that they requested from Marie by way
of information-gathering was unreasonable or overly onerous. Contrary to Marie's interpretation
of the will, the estate did not exist solely for the benefit of her and Marion and the Trustees were,
and are, required to be diligent and prudent in exercising their discretion.

(109] In fact, the Trustees have been patient, sensitive and even apologetic in making their
enquiries. Marie complains in part about the Trustees’ failure to talk to her after the April 2004
letter before making their June decision, but she had been quite clear in earlier correspondence
that she was reluctant to discuss her requirements with the Trustees other than in writing.

Conclusion

[110] In summary, I see no reason to interfere with the exercise by the Trustees of their
discretion under the will. Even if [ had the jurisdiction to do so, ] would not in this case, as it
appears to me that the Trustces have acted diligently and responsibly to fulfill their
responsibilities in the face of a considerable lack of co-operation by Marie.
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Proceedings taken in the Court of Queen’s Bench of Alberta, Law Courts, Edmonton, Alberta

August 24, 2016

The Honourable
Mr. Justice Thomas

C.K.A. Platten, Q.C.
C. Osuladini
L. Maj

J.L. Hutchison
D.C. Bonora

A. Loparco

N.L. Golding, Q.C.
E.H. Molstad, Q.C.
G. Joshee-Arnal
S.A. Wanke

C. Wilde

Moming Session

Court of Queen’s Bench of Alberta

For Catherine Twinn

For Catherine Twinn

For the Minister of Aboriginal Affairs and
Northern Development

For the Public Trustee of Alberta
For Sawridge Trustees

For Sawridge Trustees

For Patrick Twinn, et al

For Sawridge First Nation

For Sawridge First Nation

For Morris Stoney, et al

Court Clerk

Discussions
THE COURT:
Are you going to do the introductions?
MR. MOLSTAD:
THE COURT:

MR. MOLSTAD:
Ms. Bonora and Ms. Loparco.

Good morning.

I have been assigned that task, Sir.
All right.

We have, representing the Sawridge Trustees,

We have representing the Public Trustee, Ms. Hutchison. Mr. Mechan is not with us

today.

We have representing Catherine Twinn, Ms. Platten, and Ms. Osualdini.

We have myself, Sir, and Mr. Joshee-Arnal representing the Sawridge First Nation.
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We have representing Mr. Morris Stoney, et al, Ms. Wanke.

And we have representing Patrick Twinn, et al, Ms. Golding.

We also have in attendance from the Minister of Aboriginal Affairs and Northern
Development, Ms. Maj from the Department of Justice.

We -- as you can sec from the agenda that was sent to you yesterday, the first item on the
agenda is the Rule 5.13 application --

THE COURT: Yes.

MR. MOLSTAD: -- on membership and costs. And I'd like to
guess that the matters after that are not going to take too long, but that is a guess in terms
of the other matters (INDISCERNIBLE).

THE COURT: Yeah, I saw that revised agenda this morning.
Thanks for sending it in. But I think what I’'m going to do is I'm going to reorder it,
because it looks to me from the revised agenda, the only matter that may take some time
1s actually your application.

MR. MOLSTAD: That may be the case.

THE COURT: So let’s see if we can move some of the
counsel along here.

MR. MOLSTAD: Well, I'm -- we’re all in your hands, Sir, so. . .

THE COURT: All right.

MR. MOLSTAD: What order are you proposing in.

THE COURT: Oh, I'm proposing just normal chambers
process; that is the consent order first, get it resolved and dealt with. That would be --

MR. MOLSTAD: Number 47?7

THE COURT: Number 4, the consent order. And then we’ll
deal with these adjournment requests and --

MR. MOLSTAD: All right. Before I sit down, before we start the
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Rule 5.13 application, I’ve had some discussion with my friend and I have a few
preliminary comments before we start that.

THE COURT: All right.

MR. MOLSTAD: Okay? Thank you, Sir.

THE COURT: Certainly. And I think I will -- that’s useful,
because I think I’ve reviewed that material and [ can narrow it down fairly quickly.

MR. MOLSTAD: Thank you.

THE COURT CLERK: Sorry, Sir, what was your name?

THE COURT: Mr. Molstad, Q.C.

MR. MOLSTAD: Sorry.

Submissions by Ms. Bonora

MS. BONORA: Sir, you’ll recall that in this application, there
were basically two issues. One was the beneficiary designation and the second was to
confirm that the transfer of assets from the 1982 Trust to the 1985 Trust were -- was
appropriate, and that we’ve put that issue behind us. And through the work of counsel,
we’'ve been able to reach agreement on the issue of the transfer of assets.

I believe, Sir, you received a brief from us and a copy of the consent order.

THE COURT: I did. And thank you very much for the brief,
because it makes it pretty clear --

MS. BONORA: Yeah. So --

THE COURT: -- well, what the basis for it is, and I'm
certainly satisfied that the consent order is appropriate and properly based in law.

MS. BONORA: Sir, I will not take any more time then. If
you’'ve read the brief, 1 really have nothing else to add to the submissions that we’ve
made. And so, therefore, I think my friends would like to make a few comments, and [’ll
just respond to those if there’s anything else, unless you have any questions for me.



1 THE COURT: All right. I wonder if, counsel, if you wouldn’t
2 mind just mentioning your name before you speak just so the clerk can keep track of
3 who’s speaking?

4

5 MS. BONORA: Doris Bonora of Dentons just spoke. Thank
6 you, Sir.

7

8 THE COURT: Thanks, Ms. Bonora.

9
10 Submissions by Ms. Hutchison
11

12 MS. HUTCHISON: Good morning, My Lord. Janet Hutchison for
13 the Public Trustee of Alberta.
14

15 Very brief comments, My Lord, simply to give the Court some idea of why the OPTT,
16  and I believe Ms. Platten will speak to trustee Twinn, why we weren’t able to arrive at a
17 joint brief, as well as a consent order. And it was simply a matter, My Lord, of some of
18 the wording around the facts and the evidence and what evidence was actually available,
19 as well as the final paragraph of the brief. Counsel just really weren’t able to quite agree
20 how to characterize some of the issues around accounting.

21

22 The -- the Public Trustee would just like it noted on record that its position on the
23 consent order is that when it -- there is this reference to accounting in the preamble in
24 paragraph 2, that includes an individual accounting, as well as a passing of accounts.
25 And, of course, My Lord, for future reference, the passing of accounts for the five trusts
26  would occur logically within this proceeding, after beneficiary identification is dealt with.
27

28 But that’s all we have to say, My Lord.

5(9) THE COURT: All right. Thank you. Ms. Platten?

gé Submissions by Ms. Platten

gi MS. PLATTEN: Sir, I think those are also our submissions, and
35 so we don’t really anything further to say.

gg THE COURT CLERK: Sorry, your name, for the record?

gg MS. PLATTEN: Sorry, Karen Platten for Catherine Twinn,

40

4] Submissions by Ms. Golding
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MS. GOLDING: Sir, Nancy Golding from Borden Ladner
Gervais in Calgary, and I am new to these -- this matter, acting on behalf of several of the
individual beneficiaries.

I just wanted to comment that my client wasn’t involved in this order, and so we don’t
intend to make any comment on it. However, we do want it noted that our understanding
is the order is without prejudice to the rights of our client to request an accounting as it
relates to the 1982 and 1985 Trusts, and for any relief that might come from that.

Thank you, Sir.

THE COURT: Thank you. Ms. Bonora, any --

MS. BONORA: Just one --

THE COURT: Look, I --

MS. BONORA: -- comment, Sir.

MS. MAIJ: Sorry, sorry.

MS. BONORA: Oh, my -- my apologies.

THE COURT: You -- you can say something, but if --

MS. MAJ: That’s all right. It’s hard -- it’s hard to see me
in the back.

THE COURT: Quite frankly, you are not a party at --

Submissions by Ms. Maj

MS. MAJ:
Ms. Platten’s comments, My Lord.

THE COURT:
get on with it.

Ms. Bonora?

I was simply going to actually echo

Yeah. Well, okay. Well, just echo it and let’s



Submissions by Ms. Bonora

1

2

3 MS. BONORA: Just one comment. Ms. Hutchison said that the
4 consent order was based on the accounting naturally occurring in this proceeding, and that
5 was not discussed until yesterday morning. So I don’t think it is the basis for the consent
6  order, and that is a very live issue in terms of how the accounting will proceed. So I --
7 we just need to -- I’'m not sure that you will be hearing that accounting. That is an issue
8 that you'll hear about later in terms of how that’s going to happen, so. . .

9

10 THE COURT: All right. Mr. Molstad, you don’t have
11 anything to say?

12

13 MR. MOLSTAD: I don’t have anything to say. My name is
14 Mr. Molstad.

15

16 Order (Consent Order)

17

18 THE COURT: All right. The consent order being sent to me

19 with the brief, as I -- just so it’s clear on the record, I did review that brief and it was
20 very helpful to me in terms of providing a legal basis for the consent order. Plus, the
21 Summary of Facts helped put me in the picture again.

22

23 So the consent order is granted, and there it is.

24

25 MS. BONORA: Thank you, Sir.

26

27 THE COURT: Madam Clerk, if you wouldn’t mind handing
28 that to Ms. Bonora.

29

30 Submissions by Ms. Bonora (Distribution Proposal Adjournment)

31

32 MS. BONORA: Sir, perhaps I'll speak to the adjournment in
33 respect of the distribution proposal next.

34

35 THE COURT: All right. Sure.

36

37 MS. BONORA: Sir, the -- you’ll recall in your December 17th,

38 2015, decision, you asked the Trustees to present a distribution proposal and to have it
39 approved by the Court, and so we, in fact, submitted the distribution proposal to the
40 Court. We then filed a brief in respect of approving that distribution proposal, and briefs
41 have been filed by the Office of the Public Guardian and Trustee, and by Catherine
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Twinn.

Subsequent to the filing of those briefs, we received applications by Morris Stoney and
his brothers and sisters, and from Patrick Twinn, and his family Shelby Twinn and Debra
Sarafinchin.

In respect of the standing of those parties and whether they are beneficiaries, we believe
that until those applications are heard, that, as beneficiaries, they probably have a right to
speak. If they, in fact, are beneficiaries and are going to be treated as parties, that they
have a right to speak to distribution, and so we think it appropriate to postpone that issue.
It’s ready to go once we’ve determined the standing of the various other parties and -- and
it would be our submission that especially with respect to the clients Ms. Golding
represents.

So those are my submissions in respect of the adjournment, and I think all counsel are on
board with that adjournment request.

THE COURT: So both the distribution plan, I’ll call it, plus

the issue of -- the outstanding issue of who the beneficiaries are?

MS. BONORA: Yes. So the beneficiary definition is also

postponed. Counsel have advised that they believe it would be perhaps a two-day
application to deal with that particular issue, and so we still have to determine exactly
how we’re going to come to bring that issue before the Court. We’re still in discussions
among counsel on that issue.

THE COURT: Well, thank you for that, but I’ll give you my

thinking on that issue. I’'m inclined to send that issue to trial, and it won’t be me hearing
it. It will be some other judge. I'm finding that the estimates of counsel in this matter
aren’t too accurate, and given the nature of this litigation, I'm thinking -- my thinking is,
I’'m not making an order, but I'm thinking this is not going to be determined on the basis
of affidavit evidence. It’s going to go to a trial and get this thing resolved once and for
all. So --

MS. BONORA: Thank you, Sir.
THE COURT: -- just so you know my thinking on it.

MS. BONORA: And it --

{1 THE COURT: And that you might want to start preparing a



contingency plan around that approach.

|

2

3 MS. BONORA: M-hm. That’s very helpful to all counsel,
4 because there was some discussion about whether you would, in fact, hear that
5 application, and there was a discussion about whether we needed to make an application
6 about whether you would hear that application. So if, in fact, you are saying perhaps you
7 won’t and that it should move to a trial, that gives us some direction in our next
8 discussions about scheduling and moving towards that.

9

10 THE COURT: Okay.

11

12 MS. BONORA: So thank you for those comments.

13

14 THE COURT: Yeah. No, I -- the reason I'm saying it is I

15 really came on to this before we had all sorts of rules around case management in --
16 generally, and specifically in commercial matters. 1 mean, case managers are meant to
17 deal with process issues, and not substantive disputes. I mean, we deal with a lot of
18 disputes over the appropriate process, but this one is going off in the direction of a more
19 general dispute. So that’s why I'm thinking about it, and I -- and clearly if it went to a
20 trial, I would not be the case manager in this case.

21

22 MS. BONORA: Yes, Sir.

23

24 THE COURT: All right?

25

26 MS. BONORA: So perhaps if you could leave the issue of the

27 actual process and whether it would be a trial or whether counsel may be able to agree
28 that it could proceed by affidavit evidence, and whether we could maybe discuss that
29  before you made a decision about that and we could make some -- even if we just did it
30 by way of written submissions to you, that would be helpful to all of us, I think, to have
31 us consider that and consult with our clients.

32

33 THE COURT: That would be satisfactory to me.

34

35 MS. BONORA: Thank you. Mr. Molstad just asked me if you

36 were talking about trials of other issues on the agenda, but I think you’re just talking
37 about --

38

39 THE COURT: No, I'm --

40

41 MS. BONORA: -- the definition of beneficiary, which was the



original issue in our action.

Order (Distribution Proposal Adjournment)

been to try and get this litigation focussed, or refocussed in some cases, and it does seem

that the issues are narrowing, which is sort of the function of a case manager. We'’re

down to the -- well, the distribution plan, I’ll call it, appears to be generally acceptable,
9 subject to some latecomers having a look at it. Whether they’ll have anything to say is
10 yet to be decided, but my thinking is that the distribution plan looks like it’s -- I mean,
11 I’ve read it. It seems quite reasonable. It looks like that issue is going to get swept off
12 the table. The -- so the one outstanding issue is the -- the scope of the beneficiary group.

1
2
3
4
5 THE COURT: That’s -- well, I think it -- my goal here has
6
7
8

14 MS. BONORA: Thank you, Sir.

12 THE COURT: So your request for an adjournment on the
17 distribution proposal application and -- is adjourned sine die.

:g Submissions by Ms. Bonora (Standing)

3(l) MS. BONORA: Thank you, Sir.

22

23 Perhaps, Sir, we could deal with number 3 on the list, because I don’t believe Ms. Wanke
24 has any other matters that she would be attending to. I don’t know that for sure, but
25 the -- so the application with respect to Mr. Stoney is an application for standing, an
26 application to be determined as a beneficiary. We’re asking that matter to be adjourned.
27  We just got served with it. Obviously, there needs to be some discussion around exactly
28 what’s going to happen with that, and questioning. And I don’t think there’s any
29  opposition to that request to adjourn, but I will leave it for Ms. Wanke to speak, and
30 Mr. Molstad would like to address it, as well.

31

32 THE COURT: All right. Well, Ms. Wanke, you're the
33 applicant -- representing the applicant, so if you’d like to speak first?

34

35 Submissions by Ms. Wanke (Standing)

36

37 MS. WANKE: I am, My Lord. We have no issue with
38 Ms. Bonora’s request to adjourn the matter. She had proposed that counsel have a
39 conference and come to you with a proposal in terms of timelines and how the matter will
40  be heard, and we think that’s reasonable. And we think counsel can certainly do that by
H consent.
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We have some concerns that matters will be decided in this proceeding before the issue of
our application is determined if our application doesn’t move forward in a timely manner,
and we’re wondering if it would be appropriate to suggest that our application would be
determined first, before any more matters of -- that effect Mr. Stoney and his brothers and
sisters are heard and determined, or, in the alternative, at the very least if we could be
added to the service list while their application is pending so we receive notice of what’s
going on in this proceeding.

Sir, I'd -

THE COURT: Okay.

MS. WANKE: I'd also like to speak briefly to Mr. Molstad

speaking. [ understand that Mr. Molstad wants to speak today. I appreciate that there’s
likely hardly anything of substance that’s going to be said or determined on the
adjournment application, since nothing of -- no merit decision is being made, but as a
matter of precedent we think it’s important to note that the Sawridge First Nation was, in
your decision in 2015, expressly noted not to be a party to these proceedings, and rights
and benefit flow and obligations flow from being a party. Since they’re not a party or a
respondent to our application, our position is they would first need to seek standing to
make any submissions. And, again, nothing of merit or substance is being determined
today, but for precedent, I think it’s important that prior to Sawridge First Nation having a
say on anything to do with our application, they first satisfy the Court they have standing
to speak.

THE COURT: Mr. Molstad, as an active participant?
Submissions by Mr. Molstad (Standing)

MR. MOLSTAD: Well, we haven’t been named as a respondent.

However, my friend’s application sets out as one of the grounds that Mr. Stoney and his
siblings are members of the Sawridge First Nation. So it is a matter that directly affects
the Sawridge First Nation.

We can tell you that we will be making an application to intervene in this matter and
participate because of this allegation. And also you may or may not be aware that this
issue has been litigated before a number of courts previously, including the Federal of
Court of Appeal, the Federal Court and the Canadian Human Rights Commission.

41 THE COURT: Thank you.
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MS. WANKE: But the issue that’s been litigated is a different
issue.

THE COURT: Well --

MS. WANKE: The issue of being a beneficiary of the Trust --

THE COURT: Okay. Well, look --

MS. WANKE: -- versus being a present day member.

THE COURT: -- I’'m not going to get into it.

MS. WANKE: And it -- it simply -- you’re right. It simply
isn’t a matter for --

THE COURT: Well, let me --

MS. WANKE: -- to be determined.

Order (Standing)

THE COURT: Let me -- I'll give you some direction right
now.
You can make your application in writing, with a written brief, serve it on all of the
participants who are here today. They can respond, or not, and you can include in that the
Sawridge First Nation application for intervenor status. This matter will be dealt with in
writing. It will not be the subject of court appearance. You can stand in line for a
decision, because it may take some time to get dealt with, but that’s the way it will
proceed. Okay?

MR. MOLSTAD: In terms of timing, Sir. We would just ask for
a reasonable period of time to prepare and file.

THE COURT: Well, certainly. Well, let’s just pick dates. So
pick end dates.

MR. MOLSTAD: Pardon me?
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THE COURT: The -- the applicant Stoney will have a -- well,
they’ve got an application, or -- all I’ve got is a Notice of Motion or --

MR. MOLSTAD: Right.

THE COURT: So, but the -- no affidavit ever made it to me,
my desk. So all materials, including a written brief in respect of this application to be
joined as a party by Maurice Stoney shall be completed, filed and served by September

30th, 2016, and the respondents, including a proposed intervenor, the Sawridge First
Nation, by October 31st.

MR. MOLSTAD: But we’ll be making an application to
intervene. Should -- is that October 31st for us?

THE COURT: Well, you can put it in right -- yeah, just be --
you’re a without-prejudice respondent, all right? Sawridge First Nation, you're to be
served with this application.

MR. MOLSTAD: Okay.

THE COURT: So double up on the response to the application,
and put in your intervenor response.

MR. MOLSTAD: So --

THE COURT: Or position.

MR. MOLSTAD: -~ I just want to make sure I understand, Sir.
When do we file our application to intervene? September 30th --

THE COURT: You can do it --

MR. MOLSTAD: -- or October --

THE COURT: Well, do it by September 30th.

MR. MOLSTAD: All right. Thank you.

THE COURT: Okay?

MR. MOLSTAD: Yeah.
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1
2 THE COURT: And then we’ll give you until mid-November,
3 November 15th, for the Maurice Stoney applicant to respond in turn in writing to those,
4 and in particular the intervention application.
5
6 MS. WANKE: My Lord, my only concern with the proposed
7 schedule is that Ms. Bonora had requested to question on the affidavit last week, and we
8 provided her -- admittedly, it was right before this application -- we provided her with
9 three dates before today, and those weren’t acceptable. So if questioning is to take place,
10 I wonder if we could have a commitment? I know that Mr. Stoney will make himself
11 available. Can we have a commitment from Ms. Bonora that any questioning that will
12 take place will take place before September 10th?
13
14 THE COURT: Well, why don’t you work that out with
15 counsel?
16
17 MS. WANKE: Well, my fear is that it will happen after.
18
19 THE COURT: Well, I'm not going to get into it. Work it out
20 with counsel. We're not going to stand this litigation still while, you know, the
21 latecomers get their act together. You can deal with her.
22
23 MS. WANKE: Thank you, My Lord.
24
25 THE COURT: I’m not going to intervene 1n it.
26
27 Now, we’ve got another matter, another similar latecomer.
28
29 Submissions by Ms. Golding (Scheduling)
30
31 MS. GOLDING: That is correct, Sir. And, Sir, I had actually

32 prepared an order that I had provided to counsel and have comments on, and it is
33 (INDISCERNIBLE) in accordance with those comments.

34

35 Sir, my application and my order in terms of the scheduling just indicated that our
36 application would be adjourned to allow counsel to schedule a hearing of the matter.
37 And, in fact, Ms. Bonora and 1 may be able to come to an agreement in terms of the
38 standing part of that, although perhaps not the costs part. And then we had put into this
39 order that until the hearing date, and without prejudice to the actual decision that gets
40  made, that we would be considered to be parties and would have standing to make
-1 submission, and that any documents that are to be served on our clients could be served
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on our office, Sir. And as I've indicated, counsel have all approved the order.

THE COURT CLERK: Sorry, can you state your name for the record?

MS. GOLDING: Sorry, I apologize. Nancy Golding.

THE COURT: I take it when you say all counsel, it includes
the Sawridge First Nation and Mr. Molstad?

MS. GOLDING: I did talk with Mr. Molstad about it --

MR. MOLSTAD: We’re not --

MS. GOLDING: But he’d indicated --

MR. MOLSTAD: -- a party to this.

MS. GOLDING: -- he’s not a party to this.

THE COURT: Yeah, I know you're not party, but have you
seen this?

MR. MOLSTAD: Well, I haven’t seen it, no. Sorry.

MS. GOLDING: I -- I tried to show it to him, but he didn’t want
to look at it.

MR. MOLSTAD: It appears that this is simply an adjournment
and deems them to be parties until it’s decided, and that seems reasonable, Sir.

THE COURT: I’m just wondering about -- again, I keep
clogging this litigation up with additional parties who really don’t -- I mean, on the face
of it I'm not seeing what Mr. Patrick Twinn and -- who is already a beneficiary. . .

MS. GOLDING: That’s correct, Sir.

Order (Standing)

THE COURT: I'm just concerned about clogging this litigation
up with unnecessary parties. I’m not saying Mr. Twinn and his relations are unnecessary
parties, but the more lawyers and the more people that get added into this litigation
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1 simply make it more difficult to bring to a conclusion, and I’m not sure at this stage that
2 there aren’t enough people involved in this to raise all the issues that should be raised.

3

4 I’m not prepared to grant this order. I’'m prepared to -- you -- I'm not prepared to grant
5 it, and I’m just going to -- Patrick Twinn and company, I'm going to -- you can proceed
6 in the same way as Mr. Stoney.

7

8 MS. GOLDING: Thank you, Sir.

9
10 THE COURT: In terms of we’ll deal with their application in
11 writing. All right? Same timelines?
12
13 MS. GOLDING: That -- that’s fine, Sir. Thank you, Sir.
14
15 THE COURT: In include Sawridge First Nation in terms of the

16 receipt of the materials, and you can decide whether or not you want the band -- pardon
17 me, the Sawridge First Nation can decide whether they want to take a position on
18 intervention.

19

20 MS. GOLDING: Thank you, Sir.

21

22 THE COURT: All right? So otherwise that is -- you’re
23 adjourned sine die. Your matter’s adjourned sine die as of --

24

25 MS. GOLDING: Thank you, Sir.

26

27 THE COURT: Madam Clerk, I’'m just going to pass that
28 proposed consent order back.

29

30 Okay. Madam Clerk, I’ve moved along fairly quickly. Would you like to -- are you okay
31 with -- everything’s adjourned? You’ve got notes?

32

33 All right. We’re -- you’re the only application outstanding.

34

35 Submissions by Mr. Molstad (Application)

36

37 MR. MOLSTAD: Just I have a couple of preliminary comments

38  before my friend makes her submissions in relation to this matter, and we’re really in
39 your hands in terms of the procedure, but the comments are very brief.
40

H When we referred in our brief to the decision of Francis Kutee (phonetic) as a decision of
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the Supreme Court of British Columbia, we did not indicate that it was reversed by -- on
the merits by the BC Court of Appeal, and this was an unintentional oversight on our
part. We do say, Sir, that the comment of the trial judge is consistent with the law in
Alberta, and will make submissions in that regard when we make our submissions.

We alsc spoke to our friend and there was an unintentional error in their brief, which is
the written submissions of the Public Trustee of Alberta in response to Sawridge First
Nation’s costs submissions at page 6.

THE COURT: Sorry, which one of the briefs?

MR. MOLSTAD: It’s the written submissions of the Public
Trustee of Alberta in response to the Sawridge First Nations costs submissions.

THE COURT: Okay. The August 19th -- filed August 19th?

MR. MOLSTAD: August 19th, that’s correct.

THE COURT: Okay.

MR. MOLSTAD: And in paragraph 20, my friend has written that
at the September 2nd and 3rd hearing, Thomas, J ordered the SFN would prepare and
serve an Affidavit of Records. That’s a typographical error.

THE COURT: Sorry, I'm still getting the paragraph.

MR. MOLSTAD: Sorry.

THE COURT: Twenty?

MR. MOLSTAD: Paragraph 20.

THE COURT: On page 67

MR. MOLSTAD: Page 6. It says that the Sawridge First Nation,
SFN, would prepare and serve an Affidavit of Records according to the rules. That was
the Sawridge Trustee, not the Sawridge First Nation.

THE COURT: Okay.

MR. MOLSTAD: And that was also an unintentional error on the
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1 part of my friend.

2

3 MS. GOLDING: Thank you, Mr. Molstad.

4

5 THE COURT: All right. Just a request of counsel. I mean, I
6 certainly appreciate the written briefs. I tend to still move on paper, as opposed to
7 electronic, but if you -- you obviously have these briefs in electronic form. I'm not
8 talking the appended authorities, but could you please email the body of your briefs? And

9 I’ve got two briefs from the Public Trustee and one brief from you. Mr. Molstad, if you
10 wouldn’t mind just emailing them to my assistant, Denise Sutton. I think all of you have
11 her email address.

g MR. MOLSTAD: Is that without the attachments. Sir?

i: THE COURT: If you've got the -- if you --

}S MR. MOLSTAD: We -- we can send it all.

ig THE COURT: You -- you can send it at all. That’s fine. I

20 just -- 1 don’t want to run the costs up for you. If they are -- if they’re already scanned
21 in and ready to go, that would be helpful.

22

23 All right. I’ll just tell you I -- so I have the three briefs. I did note --

24

25 MS. HUTCHISON: My Lord, just so that the Court has it in front
26 of -- in front of your -- of My Lord, Sawridge First Nation filed a brief first March 15th.
27

28 THE COURT: Right.

29

30 MS. HUTCHISON: And then -- and so there are actually four
31 briefs.

32

33 THE COURT: And I don’t have that brief. I don’t know --

34

35 MS. HUTCHISON: My Lord, I can certainly hand up my copy
36 for --

37

38 THE COURT: Well, it might -- it may have come down here,
39 but it didn’t --

40

41 Great. Well, thanks. That was the other question I had. So that’s the March 15th one.
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MR. MOLSTAD: The body of that brief is attached to our brief
of August 16th --

THE COURT: Yeah. No, I was --
MR. MOLSTAD: -- as Appendix I.

THE COURT: Yeah, I saw that, but I didn’t -- it was more the
attachments to it that was all about.

MS. HUTCHISON: Whenever you’re ready, My Lord.
THE COURT: Okay.
Submissions by Ms. Hutchison (Application)

MS. HUTCHISON: My Lord, I just thought I’d start out with some
very brief comments on the 513 assets, or settlement application as we referred to, as
both. And that is, of course, the application that was withdrawn, and we simply wanted
to confirm that before the Court. Our comments are really directed more at some of the
submissions the Sawridge First Nation has on costs. And we’ll speak to that more fully,
but just in the context of that application, as we’ve set out for the Court in our briefs, it’s
important for the Court to realize that the OPGT had started some efforts to try to have
cooperative discussions in this matter as early as February. The reality was,
unfortunately, on this topic, things did not bear fruit until late in the day. There was a
clarification offered by the Trustees on May 14th. Counsel, both for the Public Trustee of
Alberta and for Trustee Twinn, I think were quite diligently talking to Ms. Bonora about
how to modify that clarification, and ultimately we came to an agreement on the terms of
it on July 27th. It’s unfortunate that that was also the morning that Paul Bujold was
being questioned, My Lord, but Sawridge First Nation was made aware of that withdrawal
as the questioning began.

And so, you know, certainly, My Lord, one might -- one might hope that everything had
been resolved at an earlier date, but this was a very important part of this proceeding. It’s
final relief, it’s a critical issue, and we would submit that the Public Trustee of Alberta
was simply exercising due diligence, and the timing of the withdrawal should not be held
against the Public Trustee in relation to costs.

In terms of whether the Rule 5.13 assets application was necessary, of course it was filed
at the time that there was a broader scope of relevance at play. Once the scope of
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1 relevance was narrowed by the consent order, the assets application was withdrawn. And
2 as we will comment later on our -- our submissions on costs, My Lord, the Public Trustee
3 of Alberta would take the position there’s no basis to grant costs in relation to the assets
4 application.

5

6 We understand that the Trustees are not seeking costs of that application. It is solely an
7 application by the Sawridge First Nation. s that correct, Ms. Bonora?

8

9 MS. BONORA: That’s correct, Sir. Yes.
10
11 THE COURT: Thank you.
12
13 MS. HUTCHISON: So on to the beneficiary application, My Lord,

14 or the membership 513 application, whichever way the Court wishes to refer to it.

15

16 As indicated in our August Sth brief at paragraph 4, the Public Trustee of Alberta has
17 brought that application to insure the parties have appropriately applied Sawridge 3 to
18 confirm the Court is satisfied that all the evidence it needs to identify potential minor
19 beneficiaries is before the Court, and also to confirm that the Court is satisfied with the
20 form in which the information is being put before the Court. At this point, we have lists.
21 We don’t have an affidavit. There is obviously a bit of a question about whether any of
22 that information could be questioned on, or examined on, and who would -- who would
23 be questioned.

24

25 As the Court is aware, and I'm referring the Court here to our August 5th brief at
26 paragraph 7, the Public Trustee of Alberta was appointed, in part, to assist the Court in
27 identifying the beneficiary class of affected minors. As of Sawridge 3, that does include
28 identifying potential but not yet identified minors who are children of Sawridge First
29 Nation members, or membership candidates.

30

31 When the Court explained what was meant by membership candidates, and [’'m referring
32 to Sawridge 3, paragraph 37 and paragraph 56 -- and Sawridge 3, My Lord, is available, I
33 think, in almost every brief that’s been filed, so I hope the Court can reference it easily --
34 that there were three categories of minors to be represented by the Public Trustee, minors
35 who are childrens of -- children of members, children of adults with unresolved
36 application, children of adults with rejected applications, so long as there is an intention to
37 challenge the rejection.

38

39  The OPGT has brought this matter forward to the Court because it is obviously the
40 Court’s ultimate decision to decide whether or not there’s adequate evidence to deal with
' that beneficiary identification, and there were aspects of both Sawridge First Nation’s



20

1 information which, while very helpful, left some lack of clarity and aspects of Sawridge 3
2 that the OPGT both wanted to ensure was interpreted correctly by the Public Trustee of
3 Alberta and the Sawridge First Nation, but also to ensure that there was not anything
4 requested that the Court did not want requested.

5

6  All of that was done, My Lord, in good faith and very much with the -- with the Public
7 Trustee’s intention to carry out the mandate that it’s been given. And I realize my friend
8 Mr. Molstad has a different characterization of that. I would firmly say to the Court that
9 the Public Trustee of Alberta has brought this application forward in good faith and with
10 the full intention to meet its mandate appropriately.

11

12 My Lord, then going on, and I'll refer you to our brief at paragraph 26 of the August 5th
13 brief, and Sawridge 3 paragraph 48 to 55. Again --

14

15 THE COURT: Yeah, just I actually want to get -- this is the
16 part that’s outstanding,

17

18 MS. HUTCHISON: Yes. Yes.

19

20 THE COURT: So just give me those -- you want to -- I’m

21 starting at paragraph 24 of your brief, sort of what I had my eye on, because it sets out

22 the three categories that I guess you’re seeking some direction on.

23

24 MS. HUTCHISON: The start of that discussion is at paragraph 24

25 of our August Sth --

26

27 THE COURT: Yeah.

28

29 MS. HUTCHISON: -- brief, My Lord. It then does go on through
30 to paragraph --

31

32 THE COURT: Well, until we shift to costs.

33

34 MS. HUTCHISON: Until paragraph 30, actually.

35

36 THE COURT: Thirty?

37

38 MS. HUTCHISON: Of that brief. But --

39

40 THE COURT: Yes.

41



1
2
3
4
5
6
7
8

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
3

21

MS. HUTCHISON: -- the focus of the discussion would be

paragraph 24 through to 28 of that paragraph.

THE COURT: Well, it sounded very useful. Now, that --

must say when I read it, it didn’t read it in relation to that March S5th -- the March 15
submission, Sawridge First Nation. But in terms of getting more definition around these
categories, or potential categories, the Sawridge First Nation has now in its brief starting
at paragraph 39, provided some perspective on at least what Sawridge First Nation
believes these terms mean, such as unresolved application.

Can you focus your -- did you -- have you -- I’'m sure you’ve read them. What’s your
position in respect to the definition as provided by Sawridge First Nation in their brief --
in their brief?

MS. HUTCHISON: My Lord, and with the greatest of respect, I

read quite a bit of Sawridge First Nation’s submission around paragraph 39 as simply
quoting Sawridge 3 to some degree. I’m not completely certain, My Lord, that it’s given
us complete insight into how Sawridge First Nation determined what qualified as a
pending application. And that said, My Lord, part of our written submissions have been
quite clear that if the Court is satisfied that the information now before you does meet all
of the questions that you set out in Sawridge 3, and the criteria set out in paragraph 48 to
55 of Sawridge 3, the Public Trustee of Alberta accepts that.

My Lord, the one other -- the one other element of this that I don’t believe -- I don’t
believe there is reference to, Sawridge 3 provides a mandate to only deal with rejected
applications, if there is an intention. The Court’s word referred to an intention to
challenge.

THE COURT: Okay. Let work through this --
MS. HUTCHISON: Oh.

THE COURT: -- in a logical --

MS. HUTCHISON: Certainly, My Lord.

THE COURT: -- fashion, if you don’t mind. I'm looking at

paragraph 24 subparagraph 1 of -- on page 8 of your brief, and you’ve developed those
categories based on Sawridge number 3.

The first one, minors who are children of the members of the Sawridge First Nation. And
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then you say, paragraph 25 of your brief in relation to category 1:
Upon confirmation that the Court does not require anything more
formal than the April 5, 2016 list, such as an affidavit, and does
not require it to be prepared by Sawridge First Nation, the Public
Trustee confirms the Court now has a list of minors who are
children of band members up to April 5, 2015, as prepared by the
Sawridge trustees.

MS. HUTCHISON: And, My Lord, that’s another typo. That should
be April 5, 2016.

THE COURT: Okay.

MS. HUTCHISON: The reference was correct at the start of the
paragraph, and then --

THE COURT: Yeah, okay.

MS. HUTCHISON: -- not carried through. My apologies.

THE COURT: No problem. Well, I have looked at that
material, and I am satisfied with it, so that that category’s off the table. Okay?

MS. HUTCHISON: Thank you, My Lord. That’s very useful
direction.

THE COURT: All right,

MS. HUTCHISON: Thank you. So then, My Lord --

THE COURT: Now, let’s go on to unresolved applications.
That’s the one that -- that’s the term that’s dealt with by Mr. Molstad in the Sawridge
First Nation brief at paragraph 39. So I'd just ask you to have a look at that.

MS. HUTCHISON: And so, My Lord, the -- the statement that
Sawridge First Nation makes is that:

This confirms that in order to be considered an unresolved
application, an applicant must have at least submitted a completed
application for membership.
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1
2 And, My Lord, as we’ve indicated in our brief, that is, of course, one of the other terms
3 that I think all the parties would benefit from clarification for. And it may be, My Lord,
4 that you’ve already answered that question in Sawridge 3. And having told you it’s in
5 every brief, I now have to find a copy of it. I just --
6
7 There we go. Yeah.
8
9 So, My Lord, paragraph 51 --
10
11 THE COURT: Yeah. Which tab of which brief are you --
12
13 MS. HUTCHISON: Tab -- tab 7 of the Sawridge August 16th brief.
14
15 THE COURT: Okay. And page?
16
17 MS. HUTCHISON: It’s page 12 of Sawridge 3, which is tab 7, at
18 tab 7 of that brief.
19
20 THE COURT: Yeah.
21
22 MS. HUTCHISON: And paragraph 52.
23
24 THE COURT: Got it.
25
26 MS. HUTCHISON: There is a comment, there’s an obiter comment,

27 My Lord, about incomplete applications or other potential SFN candidates. And so it may
28 be, My Lord, that the intention is that if Sawridge First Nation has deemed an application
29 complete, that is where the Court -- it’s a complete application, deemed complete by the

30 Sawridge First Nation, but not yet -- it has not yet proceeded to the point of a decision.
31

32 THE COURT: M-hm,
33
34 MS. HUTCHISON: That may be all the Court intended to capture

35 by unresolved applications. It was simply the interplay of the various different terms that,
36 frankly, My Lord, was causing the Public Trustee of Alberta to feel it was necessary to be
37 certain that it had captured the full scope of the potential minor beneficiaries.

38

39 THE COURT: Okay. So at least on the category 2 then on the
40  unresolved applications, you simply seek my direction of amplification or clarification of
H whatever I said in Sawridge number 3 on that subject.
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MS. HUTCHISON: Correct, My Lord. If we understand
Mr. Molstad’s January 19th letter correctly, and we, of course, don’t have a full -- full
information about how the lists were developed or who was consulted, but if we
understand them correctly, the pending applications would be applications where Sawridge
First Nation deems the application complete in that it has the information Sawridge First
Nation decides it needs for the -- for the application, but there’s been no actual
membership decision. If I understand Sawridge First Nation correctly, that’s what they’re

00 ~J O\ Lh B L B e

9  saying about pending applications.

10

11 Of course the Court’s aware of this question of what is a complete application or not. We
12 simply wanted to be certain that that was not included in unresolved applications. If
13 there’s an individual who is waiting for decisions about what else they have to provide, if
14 there’s an individual waiting for decisions about whether what they provided is adequate,
15 are they within -- and they have minor children obviously, My Lord, are they within the
16 contemplation of the Public Trustee of Alberta, or is the crystallizing moment when the
17 Sawridge First Nation says your application is now considered complete? Because there is
18 this potential time period where something’s been submitted and the person is waiting for
19 a determination on whether they are going forward or not in the membership process.

20

21 THE COURT: I haven’t had time to go back and look at the

22 membership rules of the Sawridge First Nation, but is there a deeming provision in that
23 set of rules about if an application’s not dealt with within a certain period of time, it’s
24 deemed to be rejected or --

25

26 MS. HUTCHISON: I don’t believe so, My Lord. [ didn’t bring
27  those.

28

29 MR. MOLSTAD: May I help a bit?

30

31 THE COURT: Yes.

32

33 MS. HUTCHISON: Absolutely.

34

35 THE COURT: Certainly.

36

37 Submissions by Mr. Molstad (Application)

38

39 MR. MOLSTAD: Ms. -- there is not, Sir, but when we sent the
40 list of the applications to Your Lordship and to my friend, it included one of the names
41 where the application -- the applicant did not include hi address or contact information, so
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1 clearly it was incomplete. An inquiry of our in-house counsel, he advises me that that list
2 is every application they’ve received.

i THE COURT: All right. Thanks.

tsi MR. MOLSTAD: But notwithstanding that --

; THE COURT: But there’s no -- but there’s no drop dead date.
lg MR. MOLSTAD: Yeah. No, no. And --
i; THE COURT: It’s not -- not like planning legislation.
iz MR. MOLSTAD: And our submissions were based on your

15 decision where you said it should be completed. Sawridge went beyond that.
16

17 THE COURT: Okay.

18

19 Submissions by Ms. Hutchison (Application)

20

21 MS. HUTCHISON: And, My Lord, that’s very useful clarification, I
22 think, for -- for everyone today.

23

24 THE COURT: Okay. That’s great. Thank you.

25

26 So now I think probably we’ve discussed unresolved enough. What about the third
27 category of rejected?

28

29 MS. HUTCHISON: I think the only -- or the central issue on -- on
30 rejected, My Lord, as long as there is no distinction between rejected and unsuccessful,
31 and the reason that we highlight the different terminology, My Lord, it ties in again to
32 this gray area we were talking about where the potential is somebody submits what they
33 consider to be an application, but then it’s not treated as an application for a period of
34 time. Is that unsuccessful, or does there have to be an actual written determination by
35 Sawridge First Nation that there’s been a denial of membership status?

36

37 I realize it’s a fine point, My Lord, but the Public Trustee of Alberta wanted to --

38

39 THE COURT: Okay.

40

1 MS. HUTCHISON: -- ensure it was on point on that.
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The other element of the rejection category, My Lord, ties into the Court’s reference --
and I apologize, I just have to find the paragraph I’'m looking for in Sawridge 3.

I apologize, My Lord, for taking this long.

Paragraph 53 of Sawridge 3, which is at tab 7 of the Sawridge First Nation August 16th
submissions.

THE COURT: I have that.

MS. HUTCHISON: Page 13:

The Public Trustee is entitled to inquire whether the rejected
candidate intends to appeal the membership rejection, or challenge
the rejection through judicial review.

Mr. Molstad’s January 19th letter is very clear. He advised that there are no pending
appeals or judicial reviews, but the letter doesn’t go on to provide a list of everyone that’s
been rejected. And that may be perfectly appropriate, My Lord. The Court may want
that inquiry to end there. It’s -- it really turns on this question of does the Public Trustee
have an obligation to reach out and find out the intention of every adult applicant who’s
been rejected who has minor children, or is it only relevant to look at whether or not
there’s an appeal on the books? And if it’s the second one, My Lord, I believe
Mr. Molstad has provided us with the information we need. If there is an element of
assessing intention, there is a question of whether the Court wants the Public Trustee to
go farther than that and contact rejected individuals.

As the Court is aware, obviously there can be arguments around limitations and the appeal
periods. We don’t know if that’s part of our scope at this time. And that’s the sum of
our comments on category number 3.

THE COURT: Okay.

MS. HUTCHISON: As we’ve referred to it in our sub -- in our

paragraph 24, My Lord.

And, My Lord, that really -- that really sums up the clarification element of this matter on
the question of the form in which the information has been provided to the Court. The
Public Trustee of Alberta is essentially just asking is the Court satisfied with a list
attached to a letter from counsel, or do we need something more formal that can be
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questioned upon?

And in terms of why that would be necessary, My Lord, it’s really a question of whether
the Public Trustee has any obligation to try at some point to coalesce all the general
information that we have on applicants, and now the named specific information and try
to understand that and pull it together. It may prove more difficult to do if there’s no
ability to question. It may not be impossible, but it may be quite, quite challenging. If
the Court has no desire to have that occur, it may be that these lists, in their current form,
are all that the Court requires for beneficiary identification.

THE COURT: Well, I think the way we’ll have to deal with

that is I don’t have the time or the resources to start plowing through all of this material
to see whether or not certain criteria are met. What [ can do for you is give you
clarification on the scope of these categories, and then -- but I would then remit it back to
the Public Trustee to, you know, look at the material you’ve got, and you’re either
satisfied or you’re not. If you're not, if there is some additional information you think
you need to meet the clarified definitions, then I guess the first place to go is Mr. Molstad
and Sawridge First Nation, see if you can resolve it on a voluntary out-of-court basis. If
there’s still some issue outstanding, then you can come back. Okay? But I'm -- I don’t
want anybody to be under the misapprehension that I'm going to plow through all this
material and decide whether or not the definitions or the clarified categories are satisfied.
It’s going to go back to the parties to -- or participants to resolve. Okay?

MS. HUTCHISON: That’s very helpful, My Lord. Thank you.

I think the final comment on -- sorry, just a few very brief comments to respond to a few
items my friend has raised.

Mr. Molstad has raised a concern about lack of specificity or that the Public Trustee has
not told Sawridge First Nation exactly what is wanted. The Public Trustee is more than
willing to have Sawridge First Nation provide something in a list format to deal with their
confidentiality concerns. Frankly, the generality of the application was intended, to some
degree, to deal with the confidentiality concerns that were -- that were laid out for us in
September which we were not aware of at the time that we filed the amended application
my friend has referred to in his materials. It’s not the intention of the Public Trustee of
Alberta to interfere with the Sawridge First Nation’s concerns on that if -- frankly,
Sawridge 3 made it clear that that was not appropriate, and the Public Trustee is
respecting that.

In terms of some of the comments about whether -- or the submissions about whether the
Public Trustee of Alberta has essentially gone on a fishing expedition, My Lord, and
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1 we’re certainly extremely sorry if it’s come across in that way to anybody, but that’s not
2 the case, My Lord. Kadoura, although not a 5.13 application, is relevant.
3

4 We know in this proceeding, My Lord, that Sawridge First Nation is the repository and
5 the best source of evidence on all membership matters. They’ve become involved in the
6 matter by voluntarily helping the Trustees with that information. They really are the
7 source, as it were, for membership information that’s required for beneficiary
8 identification, and that is the only motivation for the Office of the Public Trustee’s
% request. It’s not at all intended to be a fishing expedition, My Lord.

10

11 Those are my submissions on the substance of the application, My Lord.

12

13 Now, as the Court will be aware, there is a costs application by Sawridge First Nation. 1
14 can address that now or I can turn over to Mr. Molstad on substance, and then respond --
15 and then let him deal with his costs application, and I can respond. Completely in the

16 Court’s hands.

17

18 THE COURT: Well, I think let’s go that way. It’s Sawridge --
19 a Sawridge application.

20

21 MS. HUTCHISON: Thank you, My Lord.

22

23 THE COURT: Thank you very much. But maybe in -- you

24 know, before you go right into the costs thing, my mind is now focussed on the categories

25 of beneficiaries.

26

27 Submissions by Mr. Molstad (Application)

28

29 MR. MOLSTAD: Yeah, I was --

30

31 THE COURT: If you wouldn’t mind.

32

33 MR. MOLSTAD: I was going to deal with the -- leave this here.

34 I’ll give it back.

35

36 THE COURT: Could we jack it up a little higher for him.

37

38 MR. MOLSTAD: That would be helpful, too, Sir.

39

40 THE COURT: We could just pile --

41
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MR. MOLSTAD: My name is Mr. Molstad, Madam Clerk.

We -- I believe you have everything in front of you in terms of what intend to refer to,
but the four briefs for -- and I would like to deal with some of the facts in terms of what
brings us here today. And I want to go back a bit, because some of this is interrelated in
terms of the substance of the application, as well as what we deal with in terms of costs.

Back on June 15th, 2015, I received on my desk a large box of written material and, in
fairness, we were advised later that it was served Friday afternoon, July 12th, 2015.

This box of material included a motion returnable June 30th, 2015, and we have that
attached as tab 2 of our written submissions, August 16th.

The motion did not name Sawridge First Nation as a respondent. However, as you read
that motion, you can see that it sought an order against the Sawridge First Nation. And
the relief that it was seeking against the Sawridge First Nation included an order requiring
Sawridge First Nation to file an Affidavit of Records, an order requiring the Nation to
produce numerous records, including records related to issues referenced in an unfiled
affidavit of Catherine Twinn, records related to another Court of Queen’s Bench action,
documents produced in Federal Court action T6686, which was a Constitutional challenge
that Sawridge First Nation advanced with respect to Bill C-31 that went through two trials
in the Federal Court, and appeals, and documents produced in Federal Court action
T265589, another Federal Court action. And -- and we would encourage you to reread
this motion at tab 2 of our authorities, because it is our submission, Sir, that this
application was devoid of merit, and procedurally and substantively incorrect. It, in our
submission, is demonstrative of an application of a party who has a blank cheque and who
takes the position that there will be never any consequences for them in relation to costs.

The application, tab 2, was filed after the questioning of Mr. Bujold on May 27th and
28th, 2014, and after the Sawridge Trustees provided answers to undertakings December
1, of 2014. And I would point out that the questioning of Mr. Bujold, as a representative
of the Sawridge Trust, and his Answers to Undertakings provided what we would submit
was a significant amount of information, not all of the information, but a significant
amount regarding both the transfer of the assets to the 1985 Trust, and the identification
of the Trust beneficiaries. It’s important to keep in mind that that information was
provided to the Public Trustee in 2014.

We would refer you also, Sir, to tab 6 of the Sawridge First Nation written submissions,
and this is the brief that was filed in August of 2015 by the Sawridge First Nation. And
in paragraph 7 of that brief, on page 2, it sets out that since the matter was commenced,
the trial -- that the Trustees of the Sawridge Trust, and with assistance from Sawridge
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First Nation, had provided the Public Trustee with extensive disclosure. And I encourage
you to read all of paragraph 7, over to page 3, in terms of just what that disclosure was.
We submit that it was extensive and it was provided in 2014, or earlier.

Now, we know that the Public Trustee has not questioned Mr. Bujold in relation to his
undertakings that were provided on December 1, of 2014.

In the Public Trustee’s response in relation to costs, or it’s the -- excuse me, it’s the
written missions of the Public Trustee in response to Sawridge First Nation’s costs
submissions.

In paragraph 14 -- are you with me there, Sir?

THE COURT: Yeah, I'm just getting there. Thanks.

MR. MOLSTAD: Yeah. In paragraph 14, they state that on June
17th, 2015, Sawridge First Nation requested an adjournment of all matters scheduled for
June 30th, 2015. That is not correct. That is not true, Sir. On June 17th, 2015, we wrote
to this Court advising that we were requesting an adjournment of all matters that purport
to name Sawridge First Nation as respondent. And our letter that was sent to the Court is
found at tab 3 of the Sawridge First Nation written submissions.

THE COURT: And I’'m taking it now you're just-- you’re
always talking about your most recent brief that is filed --

MR. MOLSTAD: That’s right.

THE COURT: -- August 16th?

MR. MOLSTAD: Yes, it 1s.

THE COURT: Thanks.

MR. MOLSTAD: It’s the most recent August 16th, ’16 brief, and
tab 3.

THE COURT: Okay. I’ve got the June 17 --

MR. MOLSTAD: Yeah. And that June --

THE COURT: -- 2015 letter?
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1

2 MR. MOLSTAD: -- 17 letter, if you read the second paragraph,
3 and this was sent to the Court and to other counsel:

4

5 We have requested an adjournment of all matters that purport to

6 name Sawridge First Nation as a respondent. All of the parties,

7 with the exception of the Public Trustee, Ms. Kennedy has advised

8 that she will not be appearing at this application, have agreed to

9 consent to the adjournment of all matters that purport to name

10 Sawridge First Nation as a respondent.

11

12 We also refer you to your order which is found at tab 4, and we won’t read that to you,
13 but in paragraph 1 of that order at tab 4, you make it very clear, Sir, that that’s exactly
14  what we were asking for, an adjournment of all matters that were directed at the Sawridge
15  First Nation. And, of course, the transcript of that date is part of the Public Trustee’s
16 submissions at tab 4. And at page 5 and 6 of that transcript, that confirms the very same
17 thing.

18

19 Now, on June 24th, of 2015, we appeared before you, and our application for an
20  adjournment was granted and the Public Trustee was ordered to provide the Sawridge
21 First Nation with full particulars of the relief claim as against the Sawridge First Nation,
22 and the grounds. We argued that the Public Trustee’s refusal to consent to the
23 adjournment was patently unreasonable and that they should pay for the costs of that
24 adjournment, without indemnification from the Sawridge Trust. And you reserved your
25 decision until the final disposition of the matter.
26
27  Now, on July 17th, 2015, Sawridge First Nation was served with this amended
28 application. It’s found at tab 5 of the Sawridge First Nation most recent written
29  submissions. And, again, this motion sought an order requiring Sawridge First Nation to
30 file an Affidavit of Records or, in the alternative, to produce numerous records. H-mm.
31
32 Paragraph 15 of our written submissions, if I could just take you to that briefly.
33
34 THE COURT: Sorry, what paragraph number?
35
36 MR. MOLSTAD: Paragraph 15 of our written submissions.
37
38 THE COURT: Okay.
39
40 MR. MOLSTAD: Filed August 16th. We summarize there some

11 of the records that the Public Trustee sought an order in relation to. And I won’t read
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that to you, Sir, but I encourage you to read it so that you can see the scope of what was
being sought again in this application, including records from other actions and from
unfiled affidavits.

Now, on August 14th, of 2015, the Sawridge First Nation filed written submissions in
response to the Public Trustee’s amended application. And that is found at tab 6 of our
written submissions. And it’s made clear in this response that the Sawridge First Nation
would seek costs from the Public Trustee, without indemnification from the Sawridge
Trust.

The hearing then proceeded on September 2nd and 3rd, 2015, and of course your Reasons
for Judgment are found at tab 7 of our written submissions filed most recently.

This Court in its reasons denied the application, found that the Sawridge First Nation was
not a party and stated that any application for production of specific documents would
have to be made pursuant to Rule 5.13. And you also directed that the Public Trustee
was to refocus in relation to its participation. And if you go to tab 7 of our written brief,
in particular paragraph 35, what you said was:

The same is true for this Court attempting to regulate the
operations of First Nations, which are bands within the meaning of
the Indian Act. The Federal Court is a better forum, and now that
the Federal Court has commented on SFN membership process in
Stoney vs. Sawridge First Nation , there is no need, nor is it
appropriate for this Court to address this subject. If there are
outstanding disputes on whether or not a particular person should
be admitted or excluded from band membership, then that should
be reviewed in the Federal Court, and not in this 1985 Sawridge
Trust modification and distribution process.

It follows that it will be useful to refocus the purpose of the Public
Trustee’s participation in this matter. That will determine what is
and what is not relevant. The Public Trustee’s role is not to
conduct an open-ended inquiry into the membership of the
Sawridge Band and historic disputes that relate to that subject.
Similarly, the Public Trustee’s function is not to conduct a general
inquiry into potential conflicts of interest between the SFN, its
administration, and the 1985 Sawridge Trustees. The overlap
between some of these parties is established and obvious.

Instead, the future role of the Public Trustee shall be limited to
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four tasks. One, representing the interest of minor beneficiaries
and potential minor beneficiaries so that they receive fair
treatment, either direct or incorrect, in the distribution of the assets
of the 1985 Trust, two, examining on behalf of the minor
beneficiaries, the manner in which the property was placed, settled
in the Trust, and, three, identifying potential but not yet identified
minors, where children of SFN members are membership
candidates. These are potentially minor beneficiaries of the 1985
Trust. And, four, supervising the distribution process itself.

With respect to the future production, what you said in paragraph 45 and 46, again in tab
7.

There have been questions raised as to what assets were settled in
the 1985 Trust. At this point, it is not necessary for me to
examine those potential issues. Rather, the first task is for the
Public Trustee to complete its document requests from the SFN,
which may relate to that issue. The Public Trustee shall, by
January 29th, 2016, prepare and serve a Rule 5.13(1) application
on the Sawridge Band that identifies specific types of documents
which it believes are relevant and material to the issue of the
assets settle in the 1985 Trust.

We submit, Sir, that based upon the affidavits of Mr. Bujold, the questioning of
Mr. Buyjold, the Answers to Undertakings, that the Public Trustee either knew or ought to
have known that it had all of the records in the possession of the Sawridge First Nation
and the Sawridge Trustees, related to the transfer of assets, that is the settlement of the
assets for the 1985 Trust.

This Court made it very clear that the Public Trustee was representing minors who fell
into any one of three categories. And this is found in paragraph 56 of your decision, at tab
7. Category 2 was minors who are children of members of Sawridge First Nation,
category 4 was children of adults who have unresolved applications to join Sawridge First
Nation, and category 6, children of adults who have applied for membership in Sawridge
First Nation but have had that application rejected and are challenging that rejection by
appeal or judicial review.

And I emphasize those words, because you used them, Sir, appeal or judicial review.

The -- you then stated, Sir, and you directed that if the information was not already
disclosed:
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1

2 Sawridge First Nation shall provide to the Public Trustee by the
3 29th of January, one, the names of individual who have (a) made
4 applications to join the Sawridge First Nation which are pending,
5 category 3, and (b) had applications to join the Sawridge First
6 Nation rejected and are subject to challenge, category 5 and 6, and
7 (2) the contact information for those individuals, where available.
8 This information was provided to the Public Trustee and the Court
9 without any information redacted. It was, of course, included on
10 January 18th, 2016, and a copy of the letter is attached as
11 Appendix D to the Public Trustee written brief.
12

13 You also stated in paragraph 61 of your decision, again found at tab 7:
14

15 My understanding from the affidavit evidence and submissions of
16 the SFN and the 1985 Sawridge Trustees, is that the Public
17 Trustee has already received much information about persons on
18 the SFN’s membership roll, and prospective and rejected
19 candidates. I believe that this will provide all the data that the
20 Public Trustee requires to complete task 3. Nevertheless, the
21 Public Trustee is instructed that if it requires any additional
22 documents from the SFN to assist in identifying the current and
23 possible members of category 2, then it is to file a Rule 5.13
24 application by January 29th, 2016. The Sawridge Band and
25 Trustees will then have until March 15th, 2016, to make written
26 submissions in response to that application. 1 will hear any
27 disputed Rule 5.13 disclosure application at a case management
28 hearing to be set before April 30th, 2016.

29

30  Category 2 is the minors who are children of members of Sawridge First Nation.

31

32 With respect to the issue of costs at that application, you reserved your decision until you
33 were able to evaluate the Rule 5.13 applications. And in paragraph 71 of your decision,
34  again at tab 7, you stated that as the Court of Appeal observed in Sawridge number 2 at
35  paragraph 29:

36

37 The Public Trustee’s activities are subject to scrutiny by this
38 Court. In light of the four task scheme set out above, I will not
39 respond to the SFN’s cost argument at this point, but instead
40 reserve on that request until I evaluate the Rule 5.13 applications

41 which may arise from completion of tasks one to three.
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1

2 You did make it clear, as it’s stated, that the Public Trustee’s activities are subject to your
3 scrutiny.

4

5 Now, on January 29th, 2016, we were served with two documents that were entitled the
6  Application by the Office of the Public Trustee of Alberta for Production Under Rule 5.3,
7 and one related to the assets settled in the 1985 trust, and the other related to the
8 beneficiaries.

9

10 1 think it’s important to note in terms of resolution of this issue, that on March 10th,
11 2016, before we were required to file our written submissions, as you’d indicated that we
12 would file them March 15, we sent a letter to the Public Trustee, and based upon the
13 position that we set out in that letter, we asked whether they would withdraw the 5.13
14 applications in order to avoid having to file written submissions. And that letter is found
15 at tab C-4 of the Sawridge First Nation’s brief filed March 15th, of 2016. And I would
16 encourage you, Sir, to read that letter.

17

18 The Public Trustee responded on March 14th, 2016.

19

20 THE COURT: Sorry, just give that to me again. [ just want to
21 mark it.

22

23 MR. MOLSTAD: Yeah. It’s found at tab C-4 of our March 15th,
24 2016, brief.

25

26 THE COURT: Okay. I'm just trying to find the C. A, B --

27

28 MR. MOLSTAD: I just hope it’s -- I've got the right -- at the
29 back of the --

30

31 THE COURT: Yeah. No, I -- I've got --

32

33 MR. MOLSTAD: It’s a letter from Parlee McClaws dated March
34 10th, 2016.

35

36 THE COURT: Yeah, I'm just trying -- I’'m having trouble
37 finding -- ah, there’s C. Okay. C-4?

38

39 MR. MOLSTAD: Right.

40

11 THE COURT: All right. T’ve got it.
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MR. MOLSTAD: In any event, I encourage you to read it.

The Public Trustee responded on March 15th, 2016, and I encourage you to read this
letter, too. It’s found at tab 8 of the Sawridge First Nation written submissions.

THE COURT: The more recent one, correct?

MR. MOLSTAD: The most recent one.

THE COURT: Okay.

MR. MOLSTAD: That’s correct, Sir. And I won’t take you
through them now, but basically the Public Trustee advised that if -- if Sawridge First
Nation provided an updated list of the Nation’s children and a written response to advise
whether any of the individuals noted in Schedule 3 of our January 18th, 2016 letter, with
pending membership applications have minor children, then that would satisfy the Public
Trustee in relation to the beneficiary application.

So following that -- I mean, we filed a brief, but following that on April 5th, 2016, the
Sawridge Trustees provided the Public Trustee with an updated list of the Sawridge First
Nation minors. And that’s found at tab F of the written brief of the Public Trustee.

THE COURT: M-hm.

MR. MOLSTAD: And with respect to the Public Trustee’s other
request, we were very confused, because -- and we responded on March 16th, pointing out
that the Schedule 3 of our January 18, 2016, letter, which is at tab D of the written brief
of the Public Trustee --

THE COURT: Sorry, there must be a -- is there a second book
of attachments to that March 15 brief? Mine -- you said tab F. Mine runs out at tab C.

MR. MOLSTAD: Sorry, tab D of the brief of the Public Trustee?

THE COURT: Oh, I'm sorry, you’'re talking about their brief.

MR. MOLSTAD: Yeah.

THE COURT: All right. Got it.
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MR. MOLSTAD: And it’s tab D of the brief enclosed, but this is

our letter of January 18th.

THE COURT: Yeah. Got that. Thanks. I'm just --

MR. MOLSTAD: Now, it -- you know, we were confused by the

inquiry because this contains a list of the adult parents, that is Schedule 3 is a list of the
adult parents who have made application for their children for membership, and the
contact information and the number of children applying. It was not something that we
were directed to provide, but we did in order that they had full and sufficient information.

We asked, in our letter, for an application from the Public Trustee based on this, because
we didn’t understand their request, and --

THE COURT: This is your -- you're talking about your April

one now.

MR. MOLSTAD: Yeah.
THE COURT: Yeah.

MR. MOLSTAD: Yeah. So -- and we never did get a response to

that. But as you have in front of you, when we filed our written submissions on March
15th, of 2016, that was based upon your directive that we do so. And we assumed that
the Public Trustee ought to have filed written submissions by January 29th, because it
seemed to us that if we’re filing written submissions as a respondent, we should have
something to respond to. However, as you know, the Public Trustee had not done that. It
filed simply a Notice of Application setting out the grounds.

And in April, of 2016, we told the Public Trustee that we took the position that they
hadn’t complied with your order of December, 2015, as they did not file any written
submissions, but what we did say is let’s get this on. We made, as I stated earlier, a
reasonable assumption that if we have to file written submissions as a respondent, that we
have to file it in response to something.

We any -- in any event, we told the Public Trustee as long as we could agree to a
schedule and the Public Trustee would provide particulars of the evidence to be relied
upon, with copies, we would be prepared to proceed on the basis that they would make
written submissions, we would make a reply. And that procedure was agreed to. It’s set
out in Exhibit 2 to the questioning that we conducted of Mr. Bujold, and it sets out that
they file written submissions, we file a reply, and later on we agreed, because we were
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dealing with costs, that they could then file a reply in relation to our submission on costs.
But it did provide that the Public Trustee would be required to give us particulars of the
evidence to be relied upon in both applications by July 7, 2016, as well as copies of the
evidence. And on July 7th, the Public Trustee served us with notice of the records it
intended to rely upon in relation to its application. And that’s found at tab 9 of Sawridge
First Nation’s written brief.

And I want to take you to that, because this is July 7th in terms of timing, and these are
two applications that relate to both the assets and the beneficiaries that are still fairly
broad in terms of what they were seecking. But the evidence on page 2 of their letter,
which is the fourth page in, lists the evidence that they will be relying upon in relation to
both the membership application and the assets application. And there’s transcripts,
affidavits, supplementary -- supplemental affidavits, undertakings, and a fairly lengthy list
on both, but one of them is the same in both. It’s six in one and five in the other. It
says:

Catherine Twinn’s affidavit dated September 23rd, 2015, filed in
this action on September 30th, 2015, our references will be limited
mainly to paragraph 29, period. 29(h) will be referenced in
relation to any costs applications made by the respondents.

The word mainly didn’t give us comfort, because the position is that this is evidence
before the Court, and if we take issue with it, we have to address it.

We arranged for questioning of Mr. Bujold, and this occurred on July 27th. When we
attended at the questioning of Mr. Bujold, the Public Trustee advised us that they would
no longer be proceeding with the settlement application. And as you know, as you’ve
signed the consent order, and we’ve got a copy of it at tab 10 of our brief, the preamble
of this consent order is, in our submission, relevant and indicative of the information that
the Public Trustee was in possession of, because what it says is that:

The Sawridge Trustees have exhausted all reasonable options to
obtain a complete documentary record regarding the transfer of the
assets from the ’82 Trust to the ’85 Trust, that the parties have
been given access to all document regarding the transfer of the
assets, and the Trustees are not seeking an accounting in relation
to the transfer of these assets, and noting that the assets from the
’82 Trust were transferred to -- into the 1985 Trust.

And they talk about the little information available.
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I think that my friend, Ms. Bonora, made mention of this in her brief, The purpose of the
transfer in 82, ’85, in terms of transfer from trust, was to avoid any claim that others
might make in relation to these assets after the enactment of Bill C-31. So Sawridge First
Nation would be highly motivated to ensure that those that were acting as trustees made
the transfer of all assets from the ’82 Trust to the 85 Trust. That was the reason. The
reason clearly was one where it was in everyone’s best interests to make sure the transfer
took place.
I would point out that the resolution of this matter, in accordance with this order, is
similar to the resolution that was proposed by the Sawridge Trustees to the Public Trustee
on May 13th, 2016. And a copy of that is Exhibit 5 to the questioning of Mr. Bujold.
When Mr. Bujold was questioned on July 27th --

THE COURT: I take it that’s in the file.

MR. MOLSTAD: It’s been filed.

THE COURT: Okay. Right.

MR. MOLSTAD: Yes. The questioning and the exhibits --

THE COURT: Well, just so --

MR. MOLSTAD: -- to the questioning.

THE COURT: Just so you know, of course, I mean, the
systems internally have totally broken down. So it never made it to my desk, but. . .

MR. MOLSTAD: Yeah, yeah. Well, if you have trouble finding
it, Sir, we can send you --

THE COURT: Yeah. No, I just --

MR. MOLSTAD: -- another copy.

THE COURT: -- want to get it on the record so. . .

MR. MOLSTAD: Yeah.

$1 THE COURT: I’1l find it eventually.
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MR. MOLSTAD: Yeah.
THE COURT: Thanks.

MR. MOLSTAD: In any event, Mr. Bujold confirmed that, first of
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all, the Public Trustee has not questioned him in relation to his undertakings. Secondly,
that Sawridge Sawridge First Nation have fully cooperated with the Sawridge Trustee
Request for Information regarding the beneficiaries and potential beneficiaries of the
Trust, that paragraph 9 to 28 of his affidavit sworn in September, of 2011, contained a lot
of information related to the settlement of the assets. And this information was obtained
from the Sawridge First Nation, and that the Sawridge First Nation was cooperative in
providing this information, that the Sawridge First Nation provided the Sawridge Trustees
with a number of records related to membership, including a membership application
form, a flow chart for the membership application process, the membership rules, letters
of acceptance or rejection for membership, and all of these were forwarded to the Public
Trustee.

So that’s sort of an overview of some of the facts.

The application that my friend has in relation to the beneficiaries is the only one that’s
before you now and, first of all, we adopt our submissions of March 15th, 2016, in
response to this and, in particular, in relation to the law as it’s recited, dealing with a 5.13
application. And, frankly, it would appear that the Public Trustee does not take issue with
the general principles cited in that they -- in our brief. And I refer you to paragraph 20 of
the Public Trustee’s written brief. And based upon that admission, we respectfully don’t
know why we’re here.

We say, Sir, that the Public Trustee has not clearly specified any records it seeks
production of, and as I read its written brief, it does not indicate it’s seeking further
production. They would appear to be asking for directions, and we submit that we’re here
to deal with the 5.13 application, and our submission is that it should be dismissed.

Now, touching briefly, and you’ve taken the Public Trustee through this, the Public
Trustee’s submissions about words used, unresolved and pending, with the greatest of
respect, are devoid of merit. And if you look at tab 7 and read paragraph 52 of your
decision, what you say in the last sentence:

Therefore, I will only allow investigation and representation by the
Public Trustee of children of persons who have, at a minimum,
completed a Sawridge Band Membership Application.
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1

2 And as we’ve stated earlier in our letter of January 18, 2016, found at tab B of the written
3 brief of the Public Trustee, we provided a list which I’m advised was all the persons who
4 had submitted an application, period. And there were 26 names, addresses and
5 telephones, but there was one name without an address or a telephone number, because
6  none had been provided by the applicant. So it was obvious from just looking at the list
7 that there was one that clearly was incomplete.
8
9 With respect to the terms rejected and unsuccessful, we also submit, with the greatest of
10 respect, the Public Trustee’s submissions are devoid of merit. And, again, if you look at
11 your decision at tab 7 in paragraph 56 and 57, and I won’t read them all, but in the first
12 sentence, you say:

13

14 In summary, what is pertinent at this point is to identify the

15 potential recipients of a distribution of the 1985 Sawridge Trust,

16 which include the following categories.

17

18 And then you list the categories. Those two categories at the bottom:

19

20 5. Adults who applied for membership in the SFN, but have had

21 that application rejected and are challenging that rejection by

22 appeal or judicial review, and children of persons in category 5

23 above.

24

25 The words appeal and judicial review are used.

26

27 Our letter of January 18th, 2016, again -- and I just want to take you to that briefly, tab D

28 of the written brief of the Public Trustee.

29

30 THE COURT: Okay. Got it.

31

32 MR. MOLSTAD: It’s tab D of the written brief.

33

34 THE COURT: I’ve got --

35

36 MR. MOLSTAD: On the first page at the bottom, what we say 1s:

37

38 In relation to individuals who have had application to join

39 Sawridge First Nation rejected, Sawridge First Nation advises that

40 the last application for membership in Sawridge First Nation that

H was denied occurred on December 9th, 2013, and there was no
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appeal in relation to that decision. Sawridge First Nation
Membership Rules provide that when a membership application
has been denied, an appeal of such decision to the electors of the
band must be initiated by delivering notice in writing to the band
counsel at the office of the band within 15 days after
communication to him or her of the decision of band counsel.
Sawridge First Nation advises that there are no appeals with
respect to denial of membership outstanding at this time. Sawridge
First Nation also advises that there are no outstanding applications
for judicial review of denial of any application for membership
decided by the electors of the Sawridge First Nation at this time.
So paragraph 27 of the Public Trustee’s brief, it again raises membership issues. They
also tender the affidavit of Ms. Catherine Twinn, and the Public Trustee relies upon that
in this motion. They raise both conflict of interest and membership issues in terms of the
evidence and their brief.
THE COURT: Sorry, which one of their briefs are you
referring to?
MR. MOLSTAD: The -- the affidavit of Catherine Twinn --
THE COURT: Yeah. Good.
MR. MOLSTAD: -- that the Public Trustee relies upon in this
motion, which is found at tab 9 of the Sawridge First Nation. Or, actually --
THE COURT: Oh, of your -- of your brief. Okay.
MR. MOLSTAD: No, it’s not. I --
THE COURT: No?
MR. MOLSTAD: It’s tab C of the -- of the Public Trustee’s
brief. The written brief of the Public Trustee.
THE COURT: Okay.
MR. MOLSTAD: Tab C.
THE COURT: Yeah. The --
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MR. MOLSTAD: And --
THE COURT: That’s the August 5th one.
MR. MOLSTAD: Yeah, the affidavit of Ms. Catherine Twinn is

the affidavit that they served us with notice on July 7th, 2016, that they would be relying
on this evidence, and mainly on certain parts of it, but we say that this evidence raises
both conflict of interest and membership issues. And rather than take you through the
affidavit, we’ll give you the paragraph numbers in the affidavit that address conflict of
interest; paragraphs 29, 33, 34 and 35. And the paragraphs in the affidavit that raise
membership issues are 29(a), 29(b), 29(c), 29(g), (for George), 29(1) and (j).

And what we say, Sir, is that this Court in its decision made some very specific
directions. And again back to tab 7 of your -- which is your decision, we refer you to
paragraph 35. We read this earlier. The last sentence:

If there are outstanding disputes on whether or not a particular
person should be admitted or excluded from band membership,
then that should be reviewed in a federal court and not in this
1985 Sawridge Trust modification and distribution process.

Paragraph 36, second line there:

The Public Trustee’s role is not to conduct an open-ended inquiry
into the membership of the Sawridge Band, and historic disputes
that relate to the subject. Similarly, the Public Trustee’s function
is not to conduct a general inquiry into potential conflicts of
interest between SFN, this administration and the 1985 Sawridge
Trustees.

Paragraph 54:

The Court’s function is not to duplicate or review the manner in
which the Sawridge band receives and evaluates applications for
band membership. I mean by this that if the Public Trustee’s
inquiries determine that there are one or more outstanding
applications for band membership by a parent of a minor child,
then that is not a basis for the Public Trustee to intervene in or
conduct a collateral attack on the manner in which the application
is evaluated, or the result of that process.
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1

2 Paragraph 69 of your same decision, the second sentence:

3

4 I have already stated that the Public Trustee has no right to engage

5 and shall not engage in collateral attacks on membership processes

6 of the Sawridge First Nation.

7

8 And, lastly, paragraph 70 from your decision, the bottom half on page 15:

9

10 While in Sawridge 1, or Sawridge number 1, I had directed that

11 the Public Trustee may inquire into SFN membership processes at

12 paragraph 54 of that judgment, the need for that investigation is

I3 now declared to be over, because of the decision in Stoney v.

14 Sawridge First Nation. 1 repeat that inquiries into the history and

15 processes of the SFN membership are no longer necessary or

16 relevant.

17

18 We submit, Sir, that based upon the Court’s decision and it’s very specific directions to
19 the Public Trustee, the fact that the Public Trustee is making reference to and alleging
20 deficiencies in the Sawridge First Nation membership process and also introducing
21 evidence which alleges deficiencies in the membership process and alleges conflict of
22 interest is inappropriate and we submit should be taken into consideration in relation to
23 costs.
24
25 My friend refers in their written brief to the RBC v. Canada decision, and particularly to
26 paragraph 17. Our submission is very brief. This case deals with record production of a
27  party, and an Affidavit of Records. And the Court said that with respect to parties and
28 disclosure, if there are fish, the respondents do not have to go fishing for them. And
29 that’s a correct statement of law, but it has no application with respect to an application
30 pursuant to 5.13 as against a non-party.
31
32 We submit, Sir, that in relation to the beneficiary application, the Public Trustee has all of
33 the information that it requires in order to identify the minors that it represents, and we
34 also submit that the Public Trustee has failed to identify any further records or
35 information it requires and, as a result, the beneficiary application should be dismissed.
36
37 I would now turn to my submission on costs.
38
39 THE COURT: Now, when you use the term beneficiary
40 application, you’re talking about the section 5.13.

41
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1 MR. MOLSTAD: Right.

§ THE COURT: Correct.

: MR. MOLSTAD: I do have submissions I would intend to make
6  on costs. Perhaps this might be a good time to take a break, Sir?

; THE COURT: All right. Well, we’ll break.
13 MR. MOLSTAD: I’m in your hands. If you want to --
i; THE COURT: Yeah. No, it’s okay. If you want to -- how

13 long do you think you might be in your submission on this one? There’s just some things

14 I have to do over the noon hour. I'm -- I can’t get back here until 2 o’clock, so. . .
15

16 MR. MOLSTAD: Well, I'm prepared to carry on, then.

:; THE COURT: Okay. Let’s go for another --

ég MR. MOLSTAD: Yeah. Okay. Sure. Yeah.

5

2; THE COURT: -- ten minutes or so and. . .

3431 MR. MOLSTAD: The -- at tab 11 of our written brief you will

25 find your order, and in paragraph 2 and 3 of that order on the second page --
26

27 THE COURT: You're talking about the original order way
28 back.

29

30 MR. MOLSTAD: Yeah.

31

32 THE COURT: Okay.

33

34 MR. MOLSTAD: Your order way back. That’s correct, Sir. It’s

35 at tab 11 of our written submissions. In paragraph 2, you state that:
36

37 The Public Trustee shall receive full in advance indemnification
38 for its costs for participation in the within proceedings, to be paid
39 by the Sawnidge Trust.

40

H And also, you say:
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The Public Trustee will be exempted from my responsibility to
pay the costs of the other parties in the within proceeding,

We submit, Sir, that it is clear that the exemption from responsibility to pay costs is very
specifically the costs of the other parties in the within proceedings, and as you know, our
position has always been, and continues to be, that the Sawridge First Nation is not a
party in the within proceedings. So our submission is that the costs exemption does not
apply to the Sawridge First Nation.

I would point out that when the Public Trustee made their application originally, and I
only have one copy of this, but somewhere buried in the court file, to be appointed as a
litigation representative. They specifically asked for the terms and conditions of their
appointment to include ordering that the Public Trustee shall be exempted from liability
for costs to any other party in this proceeding. That was what they asked for, and we
submit that’s what they got.

We also submit, Sir, that if the cost exemption does not apply to the Sawridge First
Nation, this Court has the jurisdiction to exercise its discretion in relation to awarding
costs. We submit that this Court must always be in a position to encourage the
reasonable and efficient conduct of litigation.

At tab 13 page 7, the Court of Appeal affirmed that the advanced costs order would be
subject to your oversight and further directions.

We did refer you to a decision from the Ontario Court of Justice found at tab 5, and it’s
the Children's Aid Society decision. The issue in this case was whether the Ontario office
of the children’s lawyer, which is referred to, abbreviated the OCL, would be liable for
costs in relation to a -- to a necessary multi-day trial. The rule applied to the OCL is
described in paragraph 34, and we draw this to your attention because I think my friend in
their submissions says that in this case, there was no exemption. We submit that there
was a form of an exemption in this case. In paragraph 34, the Court states:

The relevant provision of Rule 24 are reproduced here.

And number 24 is:

There is a presumption that a successful party is entitled to the
costs of a motion enforcement case, or appeal.

And then sub 2:
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The presumption does not apply in a child protection case, or to a
party that is a government agency.

So there is a, although not as extreme, there is a form of an exemption in this case, and
Mr. Justice Schnall of the Ontario courts at page -- at, sorry, paragraph 53 and 54 of the
same decision, made some what we submit are very relevant comments to this case.
Paragraph 53:

A sense of immunity from costs may blind or desensitize a party
or non-party litigant to the fact that other litigants are incurring
costs and expenses to be involved in the court process. Immunity
from costs could result in a lack of accountability to the court
process. No participant in litigation should have carte blanche to
pursue litigation that has no focus and no evidentiary basis,
without running the risk of being held accountable for wasting
time and money and an order to pay compensatory costs to
indemnify the other litigants.

In this case, costs were awarded against the OCL on a full recovery basis.

We also submit, Sir, that the foundational rule provisions of our Rules found at tab 16 of
our written submissions, specifically prohibit, in mandatory language, a party from filing
an application or taking proceedings that do not further the purpose and intention of the
Rules.

You, Sir, we submit have the discretion to award costs to the Sawridge First Nation as
against the Public Trustee, without indemnification from the Trust.

Rule 5.13(2) provides that if the applicant is successful, the person requesting the record
must pay the person producing the record an amount determined by the Court. So in
other words, if my friend is successful with her application and the Sawridge First Nation
is compelled to produce a record, they have to pay them.

We submit, Sir, that in this case, should you decide that they should not be successful, it
seems to me to be inequitable not to order that they pay costs. They’ve proceeded with
an application under 5.13 that has a clear obligation on their part to pay costs, if they
succeed. If they don’t succeed, we submit it is only fair that they be responsible to pay
costs. If, of course, you decide that the exemption applies to them, as we stated earlier,
we submit that you still have the discretion to award costs on the basis that they not be
paid by the Sawridge Trust.
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The conduct that we submit should be considered as unreasonable and unnecessary
includes the following.

1. The refusal to consent to Sawridge First Nation’s application for an adjournment,
requiring us to appear and apply for the adjournments. With the greatest of respect, Sir,
no lawyer would take that position without talking to his client and telling his client that
we might be subjected to a costs award because we’re going to oppose this adjournment,
or not consent to it, and it’s pretty obvious to us that the adjournment’s going to be
granted. We submit, Sir, that lawyers have a responsibility to reduce the time required to
be spent in court by justices, not increase it.

2. The Public Trustee, in our submission, failed to exhaust obtaining production in
accordance with the Rules, before taking this exceptional step of seeking records from a
non-party, the Sawridge First Nation. They could have questioned Mr. Bujold on
undertakings or just requested the documents. Mr. Bujold testified that Sawridge First
Nation had been cooperating completely with any request for the records.

3. They proceeded with an application for relief, contrary to the Rules, when they either
knew or should have known that they were only entitled to make an application against a
non-party pursuant to Rule 5.13. You, Sir, agreed with this position and denied the
application in December, of 2015.

4. With respect to the beneficiary application before you now, we submit that it’s
contrary to Rule 5.13, and the jurisprudence which supports that Rule, and is devoid of
merit.

5. With respect to the settlement application, the Public Trustee’s decision to withdraw
this application is not based on the production of any documents from us. The Public
Trustee has not received any new documents and, as a result, this could have been
withdrawn before it was filed in January, of 2016.

6. The Public Trustee’s conduct regarding disclosure of evidence intended to be relied
upon was, in our submission, unreasonable and caused unnecessary effort to find out what
is required under Rule 6.3. We submit, Sir, that it is a fundamental principle of our
system of justice that when you make an application, you’re required to file and serve on
the respondents the evidence and the material that you intend to rely upon.

This is codified in Rule 6.13. Trial by ambush is not stepped, and as a non-party,
Sawridge First Nation was served with two Notices of Application on January 19th, 2016.
Those applications, one of which has been withdrawn, the other of which is before you,
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that stated under the material or evidence to be relied upon, all relevant materials filed to
date in Court of Queen’s Bench action 110314112, including all transcripts, affidavits,
excerpts of evidence and Answers to Undertakings, and such further and other materials
as counsel may advise and this Honourable Court may allow. What a ridiculous
proposition, that we, as a non-party, should be required to go to the courthouse and
review everything filed, or in this case go to the web site and looking at everything that’s
been put on that web site, which is really no different than going to the courthouse, except
that we perhaps don’t have to pay the photocopying costs that the courthouse might
charge us.

We finally received particulars of the evidence to be relied upon on July 7th, of 2016.
And even that, we submit, was equivocal in relation to the affidavit of Ms. Catherine
Twinn.

In summary, Sir, Sawridge First Nation’s involvement in this proceeding came as a result
of the Public Trustee applying for orders, including requiring Sawridge First Nation to
prepare an Affidavit of Records and produce documents. We’ve been required to attend at
a number of hearings in person, and essentially respond to these three applications.

Now, notwithstanding the Public Trustee’s extensive requests for records at the outset, it’s
now decided on its own that it no longer requires any records from Sawridge First Nation.
We submit, Sir, that this demonstrates that these applications were both devoid of merit
and unnecessary litigation.

I think it’s trite to say, Sir, that the Rules clearly provide that a successful party is entitled
to costs, and that you have a broad discretion in relation to those costs. We refer you to
Rule 10.33 which sets out a number of factors, and also paragraph 66 of our written brief
which highlights some of those factors.

And with respect to enhanced costs, we refer you to the decision of Madam Justice
Moreau found at tab 19 where she awarded enhanced costs in relation to a late application
for an adjournment of trial.

In paragraph 63 and 64 of the Public Trustee’s submission on costs, and I want to take
you to that, Sir, because my friend has suggested that we’ve mischaracterized the case.

THE COURT: So this is in the response brief?

MR. MOLSTAD: Yes, this is in their brief, written submissions of

the Public Trustee in response to Sawridge First Nation’s motion on costs.
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THE COURT: Got it,

MR. MOLSTAD: In paragraph 63 and 64, the Public Trustee
states that SFN has mischaracterized the decision of Manning vs. Epp, which is found at
tab 17. And then they quote parts of one paragraph that, with the great respect, we
submit is a mischaracterization of this decision, and we encourage you read paragraph 64.
We’ll read to you the full content of what this Court said. And it’s found at tab 17 of our
written brief, and paragraph 18 of Mr. (Sic) Justice Lax, stated at follows:

The broad language of section 131 does not limit the award of
costs to the parties to a proceeding. The cases involving
nonparties mainly addresses the question of whether costs can be
awarded against them: see, Gulf Canada Resources). There does
not appear to be a case where costs have been awarded in favor of
a non-party, although this was implicitly recognized and in
Friction Division, et al.

The City of Waterloo sought the right to appear on the motion and
to bring its own motion in response to the position taken by the
plaintiffs in a Statement of Claim and factum that they delivered
in response to the motion to strike the pleading. They asserted
that the Epp defendants could not raise the issue of privilege, as
any privilege could only be claimed by Waterloo. Having taken
this position, it is fair to say that the plaintiff invited Waterloo’s
motion in order to avoid the risk of being later said to have
waived privilege. When Waterloo appeared, the plaintiffs disputed
its right to do so.

The plaintiffs take no position on Waterloo’s entitlement to costs,
and in their written submission, address only the issue of quantum.
The motion was necessary to protect Waterloo’s claim for
privilege, and ensured that the privilege issue, which was
important, was before the Court. It was successful in obtaining an
order to expunge the pleading. It is appropriate to award Waterloo
its costs, but on a partial indemnity scale.

So a no-party was awarded costs in that decision.

In Kent vs. the Law Society of Alberta, Mr, Justice Sanderman at tab 20, and in tab 20 of
our brief at paragraphs 18 and 19.
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THE COURT: I've got it, yeah.

MR. MOLSTAD: I won’t read you those two paragraphs. I

encourage you to read them both, Sir. I'd just read you the last sentence in paragraph 19:

Unfortunately, in this matter he lacked restraint, another important
attribute of a successful litigator. Successful litigators know when
there is no case to advance and do not tilt at windmills for tactical
reasons when it causes pain to innocent parties.

In the decision of --

THE COURT: Of course that was aimed at Arthur Kent, a

non-lawyer, right?

MR. MOLSTAD: Right. I understand that Mr. Kent has had

much litigation before this Court.

THE COURT: Yeah, he actually got successful later on, so. . .
MR. MOLSTAD: What’s that?
THE COURT: He actually succeed in his defamation.

MR. MOLSTAD: Oh, did he? Okay.

The -- in the Hill v. Hill decision, the Alberta Court of Appeal, and that’s found at tab 21
of our written brief, Sir, this decision noted in paragraph 12 that payment by a third party
is not a bar to recovery of costs. And I am instructed today, Sir, to tell you on behalf of
the Sawridge First Nation that there shall be no double recovery by the Sawridge First
Nation. Any award of costs against the Public Trustee on the basis that there be no
indemnification from the Sawridge Trust, will either be paid to that Sawridge Trust, or
reduce any fee that comes from that Trust.

In conclusion, Sir, in relation to the issue of costs, we submit that taking into
consideration the conduct of the Public Trustee, enhanced costs should be awarded against
the Public Trustee on the basis that these costs not be paid by the Sawridge Trust. We
submit that the costs be either a muitiple of column 5, or a lump sum, and that they
should be in relation to; 1, the application for adjournment that was not consented to; 2,
the application before this Court on September 2nd and 3rd, including preparing
submissions, which application was dismissed; and, 3, this application, including the
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1 cross-examination of Mr. Bujold, and the written submissions that were required to be
2 made. And those, Sir, are our submissions in relation to costs.

3

4 THE COURT: Thank you, Mr. Molstad. [ don’t have any
5 questions. I think we’re just going to keep on going, unless --

6

7 MS. HUTCHISON: Sure. That’s absolutely --

8

9 THE COURT: There’s nothing to deal with after this matter is
10 dealt with, so. . .
11
12 MR. MOLSTAD: Sorry.
13
14 Submissions by Ms. Hutchison (Application)
15

16 MS. HUTCHISON: It’s much later than it looks.
17

18 My Lord, I’ll try to respond to Mr. Molstad’s comments, which I think some deal with
19 the substantive, some deal with the costs and so there may be a bit of a mix in my
20 comments, but I will just begin, My Lord, with our primary responses on the costs
21 application.

22

23 As the Court will be aware from reviewing our brief of August 19th, 2016, the Office of
24 the Public Trustee is, of course, of the position that it is not liable to pay costs to the
25 Sawridge First Nation in this matter on an enhanced basis, or otherwise.

26

27 First and foremost, My Lord, it’s very clear that the costs terms set by Sawridge 1 and
28 Sawridge 2 apply to the Sawridge First Nation.

29

30 I don’t have my brief from 2012 with me today, My Lord, but [ reviewed it before we did
31 our August 19th brief, and I'm fairly sure my friend mischaracterized our submissions. I
32 believe that they referred to a request for costs for all -- from all -- exemption for costs
33 from all participants. And, in fact, that’s referenced in the text of the Sawridge 1
34  judgment.

35

36 And most importantly, My Lord, whatever the order that was signed by this Court says,
37  the costs exemption went up to the Court of Appeal. That was party of what was
38 appealed to the Court of Appeal. And if the Court turns to our brief of August 5th, we
39 have Sawridge 2, as we’ve termed it, the Court of Appeal’s decision, at tab 3 of our
40 authorities. And the question under appeal before the Court of Appeal, in its view was
4] did the chambers judge err in granting exemption from the costs of other participants?
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1 And I’m looking at paragraph 30, My Lord.
2
3 THE COURT: Okay.
4
5 MS. HUTCHISON: Regardless of what anyone said or meant or
6 didn’t say or didn’t mean at this level, My Lord, the Court of Appeal was dealing with an
7 exemption for costs against all participants. And when one reads paragraph 30, and I
8  certainly encourage the Court to do so, it is completely in line with the rationale being
9 offered by the Court there that an independent litigation representative may be dissuaded
10 from accepting an appoint ment if subject to liability for a costs award, while the -- and it
11 goes on. And so we also note the exemption for costs, while unusual, is not unknown.
12
13 There’s nothing, My Lord --
14
15 While the possibility of award of costs against a party can be a
16 deterrent to misconduct, we are satisfied the Court has ample other
17 means to control the conduct of parties and counsel before it.
18
19 That’s reference to a costs award against the OPGT, not a costs award against -- limiting
20 it to other parties.
21
22 So our submission, My Lord, the costs exemption that was granted to the OPGT was very
23 much to deal with all participants. And, indeed, if we look at -- and I'm just going to
24 take you, My Lord, to -- jumping ahead in our submissions. At paragraph 24 and 25 of
25 our written brief dated August 19th, My Lord.
26
27 THE COURT: Sorry, just say that again. Sorry.
28
29 MS. HUTCHISON: Paragraph 24 --
30
31 THE COURT: Of which brief?
32
33 MS. HUTCHISON: -- 25, and actually 26, My Lord. It’s -- it’s our
34 August 19th brief.
35
36 THE COURT: Okay. Got that.
37
38 MS. HUTCHISON: Essentially, what we’re putting before the

39 Court, My Lord, is the fact that the very narrow interpretation that Sawridge First Nation
40  is claiming simply can’t be supported when the Court looks at the full context of the
4 indemnity and the exemption. The Court, both in Sawridge 1 and Sawridge 2, explicitly
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set out the position that was put before it by the OPG, Office of the Public Trustee, My
Lord, and I've got two subparagraphs there in paragraph 25 that give you quotes from
those two decisions. Sawridge 1 is from paragraph 14, and then the quote from Sawridge
2 is at paragraph 30?

The Public Trustee is firm in stating that it will only represent
some or all of the potentially affected minors if the costs of its
representation are paid from the 1985 Trust, and it must be

shielded from liability for any costs arising from this proceeding.
And the OPGT’s --

This is from Sawridge 2, the Court of Appeal:

The OPGT’s willingness to act was conditional on, inter alia, the
Public Trustee is exempted from liability of the costs of other
litigation participants in this proceeding, by an order of the Court.

And as this Court likely remembers, My Lord, by Sawridge 1, Sawridge First Nation was
already very actively involved in this matter. They came to the table, with the greatest of
respect to my friend, by their own volition. They were not actually obligated to come to
the table in Sawridge 1 and make submissions about the OPGT'’s first application. They
did so. Everyone had in contemplation the fact that there were other litigation participants
in play, and that is the context in which the costs exemption order was granted, My Lord.
In terms -- and I would certainly ask the Court to review our submissions then in
paragraph 26 through to 31.

It is the position of the Office of the Public Trustee that when Sawridge First Nation and,
indeed, the Trustees, failed to seek leave to appeal from Sawridge 2, the exemption for
costs became immutable. It cannot be overturned, My Lord, and that is -- that is our
consistent position.

It’s also been consistent, as you’re aware, My Lord, that the Public Trustee has made that
a term and a condition of its representation of the minors in this matter.

In terms of the importance of both the indemnity and the exemption, which I would
suggest, My Lord, in some ways Mr. Molstad’s application deals with those two items
together, and so we’ll largely deal with them together. It has to be considered as well that
in Sawridge 1 and Sawridge 2, it was recognized that the protection or -- both the
exemption and the indemnity were there to ensure that the Public Trustee of Alberta could
provide independent representation. And, My Lord, if you look at paragraph 29 of our
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submission, August 19th, that will take you to paragraph 40 and 42 of Sawridge 1, and
paragraph 27, 28 and 30 of Sawridge 2, that refer to the fact that this order for an
exemption for costs and indemnity of costs were integrally linked to ensuring that there
would be independent representation of the minors.

Our position, My Lord, is that that exemption and indemnity cannot be interfered with
without taking away that independence, or at least undermining the very goals that were
being served by those orders in -- when they were initially made, My Lord.

My Lord, I'm at paragraph 12 of our written submissions of August 19th, and that’s
dealing with the costs of the adjournment applications. Obviously, My Lord, the Public
Trustee is making some submissions in response to the merits of Mr. Molstad’s
application. It’s not a concession that the merits should even be reached. With respect,
My Lord, the costs application should be dismissed simply on the basis of Sawridge 1 and
Sawridge 2’s orders on exemption of costs and indemnity, but we -- we will address a
few points so that the Court has our position on this.

As we explain from paragraphs 12 through to paragraphs 18 of those submissions, My
Lord, the OPGT’s inability, and we would characterize it as that, not a refusal, but an
inability to consent to Sawridge First Nation’s request for an adjournment of the
production application, and Mr. Molstad is correct about my paragraph 14. It should -- to
have been completely clear, should have said SFN requested an adjournments of ail
matters scheduled regarding SFN. And that was in no way intended to mislead this Court
or misstate the facts, My Lord. It was just a lack of clarity.

In any event, when that request was received, there was much more on the table, as this
Court may remember, to be dealt with at the appearance than just the -- the matter of the
production application. There was a litigation plan. Most importantly, there was the Offer
of Settlement from the Trustees.

The Public Trustee came to the parties, and then ultimately the Court, to indicate that
from its point of view, it was premature to deal with a settlement application until
production had been dealt with, and that the Public Trustee viewed staging of those
applications as integral to the best interests of the minors in this matter. That was
expressed fully to the Sawridge First Nation, not that there was a lack of regard for their
request or a lack of desire to accommodate it. The OPGT simply could not, because the
Trustees refused to adjourn their settlement application.

Interestingly, as matters progressed in June, of 2015, and I note, My Lord, in those
paragraphs the Public Trustee did try to propose a compromise solution, there was no
attempt to be punitive with Sawridge First Nation or ignore their request. Ultimately, by
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the time we got to the June 30th, 2015 case management meeting, and I’'m now, My Lord,
at about paragraph 20 of our submissions --

THE COURT: M-hm?

MS. HUTCHISON: -- the Trustees actually withdrew their
settlement application. And so -- and, sorry, that was in September. So the barrier to the
Public Trustee’s ability to consent to the first adjournment was gone. By the time we

were at the September 2nd, 2015, hearing, we’d actually largely achieved the compromise
solution the Public Trustee had initially suggested.

It’s not a basis for costs to be awarded, My Lord. The Public Trustee acted in good faith.
It has a mandate to represent and protect the interests of the minor beneficiaries. Its
position on Sawridge First Nation’s request for an adjournment was based entirely on that,
and there was ultimately no prejudice to Sawridge First Nation, My Lord. They had three
months notice to prepare for the production application, ultimately.

In terms of my friend’s submissions on the application for production, a few comments,
and they will be few, My Lord, because I don’t wish to reargue those matters, obviously.
We would suggest that many of my friend’s submissions are asking this Court to view
pre-Sawridge 3 events through a Sawridge 3 lens, and that simply cannot be done, My
Lord. Sawridge 1 set a broad mandate. We’ve taken the Court through that in our
written submissions. The Public Trustee of Alberta followed that broad mandate in good
faith and with the intention solely of ensuring that this Court had the information before it
that it required to deal with beneficiary identification for minors in a fulsome manner.

This Court chose to narrow the scope of relevance from Sawridge 1 and Sawridge 3, and,
My Lord, that’s the role of the case manager, but to suggest that the Public Trustee should
have anticipated that before filing its 215 applications, frankly, My Lord, is simply not
reality.

The Public Trustee has, since Sawridge 3, implemented that narrower focus, it has acted
according to that mandate, but it cannot be judged for its 2015 applications on the basis of
a decision that was received after those applications were filed and argued.

My Lord, starting at paragraph 32 of the Public Trustee’s written response on costs, which
is the August 19th brief, we have our submissions as to why the Public Trustee would
take the position that there is no basis to revisit the indemnity order or, indeed, the
exemptions order, and indeed, My Lord, no longer the jurisdiction to review that.

The Public Trustee does not in any way, shape or form, and I'm referring to paragraph 34
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of the brief, My Lord, suggest that there is not ongoing oversight on the matter of costs.
And the Court of Appeal spoke to this in Sawridge 2, but I would ask the Court to read
that paragraph very carefully. It’s at paragraph 29 of Sawridge 2. It speaks to ongoing
oversight about quantum, My Lord. It speaks to ongoing oversight about reasonableness
of things like hourly rates, amounts to be paid in advance which, in fact, the Public
Trustee has never sought, and other mechanisms for ensuring that the quantum of costs
payable by the Trust is fair and reasonable.

My Lord, that’s a very different level of oversight than saying that a statutory body with a
right to refuse a litigation representative role, coming to the Court and asking for certain
conditions of appointment, and receiving them, and then having those conditions of
appointment confirmed fully by a Court of Appeal, can face a situation where those terms
can be changed midstream. And our submission, My Lord, is that’s not what we’re
dealing with here. As we say in paragraph 35, the cost -- aside from quantum of costs,
the costs indemnity and the exemption themselves became immutable once the limitation
to appeal passed.

And I'm jumping a bit forward in some of my general comments, My Lord.

I believe I have heard my friend say, or suggest, or perhaps imply, that somehow the
Public Trustee of Alberta has acted as if it has a blank cheque, or has acted as if it is not
subject to the oversight of this Court. And with the greatest of respect that, My Lord, is a
submission that is devoid of merit. The Public Trustee has adjusted its mandate. The
Public Trustee, as you can see from the progress made on matters such as a consent order
today, has worked to try to achieve some resolution and narrowing of issues, but without
ever compromising the best interests of the minors, and that is a difficult balance at times.
It’s understandable that the Trustees may have different points of view on those issues, or
that Sawridge First Nation may have different points of view on those issues. The Public
Trustee has no role other than to fulfil the mandate of protecting the interests of the
minors, and assisting this Court in doing so, if we understand the scope of our role, My
Lord.

The Courts refined how we're to carry that out, but the overarching theme is that we’re
here for the children, and I would suggest to you, My Lord, that any submission by
Sawridge First Nation to suggest that the Public Trustee has stepped outside of that role is
not supported by any evidence and is not supported by the events in this proceeding.

And I think that’s a good point, My Lord, to repeat and remind the Court and my friend
what the Public Trustee has said about why we’re here on 513 today. And I’m looking at
paragraph 4 of our August 5th brief. We’re back in front of the Court to make sure that
the parties have appropriately applied Sawridge 3. We are back in front of the Court to
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1 confirm that the Court is satisfied that all of the evidence needed to identify potential
2 minor beneficiaries i1s now before the Court, and we’re back in front of the Court to
3 ensure that the form of the information, which is an informal form, My Lord, it’s a letter
4 in both cases, is satisfactory.
5
6  Those are not unreasonable positions to take, My Lord. Those are not positions taken in
7 bad faith or with an intention to cause an innocent party difficulty, My Lord. Those are
8  positions taken to ensure that when this matter gets before a trial judge, the trial judge has
9  the information that he or she needs to make a final determination in this matter. That
10 is -- that is the only reason, My Lord.
11
12 I think for some of my friend’s submissions, My Lord, I’ll just refer you to -- there -- my
13 friend has made a number of comments about filing of written submissions and whether
14 the Public Trustee acted appropriately or not in that matter. Our position on that is set
15 out in paragraph 37 through 39 of the brief. We certainly take the position that the Public
16 Trustee has not breached Sawridge 3, nor has it breached any agreed deadlines and, in
17 fact, they’ve all been honored and followed.
18
19 In terms of my friend’s submissions about the OPGT’s questioning of Paul Bujold, and
20 we deal with that at paragraph 40 through to paragraph 46, I would simply ask the Court
21 to consider all of those matters in their full context, as opposed to a narrow context, My
22 Lord.
23
24 There was a questioning of Mr. Bujold in 2014. Mr. Bujold did provided Answers to
25 Undertakings, and the Court has those undertakings. They’ve been filed a number of
26 times. I believe they are in our -- the list of answers, I should say, as opposed to all the
27 documents, are at tab B of our August 5th submission.
28
29 THE COURT: Yeah. ['ve got it.
30
31 MS. HUTCHISON: And if the Court looks through some of the
32 later undertakings, it actually speaks to why the production application ways was -- was

33 originally brought. Many of the questions are answered to say for the Trustees to provide
34 information that they got from Sawridge First Nation. Mr. Bujold is passing on
35 information he got from another party. And then there are the undertakings where the
36  Trustees are unable to provide an answer, because Sawridge First Nation won’t provide
37 the information.

38

39 So for the Sawridge -- for the Public Trustee to question Mr. Bujold further on matters
40 where, A, he was simply passing on information from another entity and, B, where it was
41 clear he couldn’t compel more information from the other entity, My Lord, we would
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suggest would have been rather inefficient. It was recognized that the Sawridge First
Nation was the repository of all membership ident -- membership information that might
be relevant to beneficiary identification. That was the reason for approaching Sawridge
First Nation for production in the first place, My Lord.

And in terms, My Lord, of the -- why the Public Trustee had not gone forward with a
questioning on the assets issues, I don’t know if that -- that’s part of what Sawridge First
Nation is taking issue with. As we explain in our brief from paragraph 40 onwards, My
Lord, there were ongoing debates about the scope of relevance, and those matters were at
one point thought would be resolved before this Court. They were ultimately resolved by
agreement, but to proceed with the questioning of Mr. Bujold while there was another
procedural fight brewing over relevance, we would suggest, My Lord, would have been
inefficient and a waste of resources. The Public Trustee was waiting until the relevance
issues were dealt with. We -- we thought originally that would be by application via the
513 assets matter. It turned out it was dealt with by way of a consent order. Once the
scope of relevance became narrowed, as it has been in the consent order, it wasn’t
necessary for the Public Trustee to press on about issues relating to settlement of assets in
1982.

My Lord, there were -- if I understood my friend’s submissions, there are some
suggestions or allegations that -- I’'m not entirely clear if the allegation is that the O -- the
Public Trustee continues to engage in a collateral attack on membership, or if it was that
the production applications were so, but we’ve responded starting at paragraph 52 through
to paragraph 57 of our written submissions, My Lord.

The Public Trustee would certainly suggest that the mere mention of membership in its
materials can’t be treated as a collateral attack. Beneficiary identification, whether we
like it or not, will be integrally tied to membership, because that is the beneficiary
definition that’s being proposed. There is nothing in the Public Trustee’s materials, My
Lord, that asks this Court to go behind the Sawridge Band membership process, and deal
with it in the way a Federal Court would deal with it on judicial review. So I -- we’re a
bit confused about some of those submissions, My Lord, but we can assure the Court we
are not engaging in a collateral attack.

I believe my friend referred quite a bit to the fact that the Public Trustee was relying on
Catherine Twinn’s affidavit as evidence that the Public Trustee has not honored Sawridge
3, or is attempting to go back into issues of conflict of interest. Again, My Lord, we’re
somewhat confused by that. There is nothing in our materials that refers to the paragraph
numbers of Catherine Twinn’s affidavit that Mr. -- that Mr. Molstad has taken you to.
The paragraph that we refer to, and it’s the paragraph we originally referred to in our July
7th letter disclosing particulars of the evidence that would be relied on, is Catherine
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Twinn’s -- and I’m looking at our August 5th brief, tab C, page 6, and it’s 29(k).
THE COURT: It’s the one you’ve highlighted in the brief?

MS. HUTCHISON: That’s correct, My Lord. And it just -- it just
sets out the fact that Sawridge First Nation’s legal fees are being paid by the Trust.

The Public Trustee has raised that in response to the application for costs, My Lord, and

in relation to the double recovery submissions we’ve made. I’'m unaware of anything in
the Public Trustee’s briefs that would suggest it is seeking some sort of a finding from
this Court, directly or indirectly, about conflicts of interests of the Trustees. So that’s
certainly not our position, My Lord.

THE COURT: Yeah, just-- I just want to make a note. I
don’t think I -- I'm looking at your footnote 57, page 16 of your brief,

MS. HUTCHISON: This is the August 19th?

THE COURT: The August 19th brief.

MS. HUTCHISON: Page 16, 57. Yes?

THE COURT: So I've pgot the reference to the Catherine
Twinn --

MS. HUTCHISON: Referring --

THE COURT: -- paragraph 29(k).

MS. HUTCHISON: Pinpoint cite to that paragraph, My Lord.

THE COURT: I -- what I don’t see, and it’s pages 62 to 63 of
the questioning of Paul Bujold.

MS. HUTCHISON: My Lord, I don’t believe that we included those
as a tab, because we were under the impression that this entire transcript had been filed
by Sawridge First Nation.

THE COURT: Okay.

MS. HUTCHISON: We can certainly provide those to the Court --
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; THE COURT: Okay.
i MS. HUTCHISON: -- with the electronic version of our brief.
2 THE COURT: Would you -- would you mind doing that?
; MS. HUTCHISON: Not at all, My Lord.
1(9) THE COURT: Because I went looking, you know, in the
11 material. Again, the filed materials --
:i MS. HUTCHISON: My apologies.
i: THE COURT: -- never made it to me, just the materials
16  you’ve sent to me directly.
i; MS. HUTCHISON: I apologize, My Lord. 1 --
;(9) THE COURT: No problem.
)
2; MS. HUTCHISON: We debated it, and did not include it.
23

24 My Lord, I'm just taking a quick look at my -- a few notes responding to Mr. Molstad.

25

26 I -- and, again, it’s been a long morning, so if I'm paraphrasing Mr. Molstad at all
27 inaccurately, I apologize, but I believe my friend made some submissions on the costs of
28 the 5.13 assets order, suggesting that some of the wording in the consent order in some
29  way established that the 5.13 application was not necessary. I would simply ask the Court
30 to read that preamble very carefully. That preamble is not drafted as an acknowledgement
31 of fact. The preamble is drafted to set out the representations of the Trustee’s counsel
32 upon which the Court and all the parties may rely. So it’s not a matter of the preamble
33 referring to affidavit evidence, transcript evidence, undertaking answers. It is a reliance
34 on the representations of Trustee’s counsel, and that’s a very different animal, I would
35 submit, My Lord, than suggesting that the preamble refers to the evidence before the
36 Court.

37

38 Secondly, My Lord, I believe I heard my friend suggest that the final order entered into is
39 very similar to the May 13th, 2016, clarification that was both -- initially proposed by
40 Dentons.

41
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1 The Public Trustee would certainly disagree with that characterization. There was a great
2 deal of time and effort put into admittedly what ended up being short additions, but
3 critical additions, My Lord. They preserve rights for beneficiaries around accounting.
4  They eliminate an entire issue around settlement into the Trust that was a live issue. And
5 I won’t take the Court through Mr. Bujold’s entire 214 questioning, but Mr. Bujold was
6  questioned in a very preliminary way on some of those topics. So it’s been a live issue in
7  this matter since at least 2014. The ultimate order was critically different than the
8  original clarification that was offered, My Lord.
9
10 And if I understood the implication of some of the other submissions, My Lord, it was
11 that Sawridge First Nation perhaps was not expecting the July 27th settlement of the
12 assets consent order the day of Mr. Bujold’s questioning. With the greatest of respect, all
13 counsel were involved in the discussions leading up to that order. I think -- I think we
14 were all rather hopeful on the eve of questioning, that that order was about to be finalized.
15 I would -- T would be surprised to hear it was a surprise that that consent order was
16 finalized on that date, but -- and certainly, My Lord, Sawridge First Nation was on notice
17 that the asset issue was completely off the table at the outset of Mr. Bujold’s questioning,
18 and if the Court goes through that transcript, I would suggest you’ll find that there is
19 almost no time spent on membership issues. There’s an extensive amount of time
20 questioning Mr. Bujold on an affidavit he didn’t swear, and then there’s very little -- or --
21 and then there’s the focus on the assets matter. So I believe we’ve commented on that in
22 our submissions in terms of whether costs would ever be properly awarded for that
23 questioning.
24
25 THE COURT: Well, if you wouldn’t mind providing me the
26 full transcript of that?
27
28 MS. HUTCHISON: Paul Bujold’s questioning?
29
30 THE COURT: Of Paul Bujold’s questions at the end of July of
31 this year.
32
33 MS. HUTCHISON: By -- would email -- by email, My Lord?
34
35 THE COURT: Just electronically.
36
37 MS. HUTCHISON: Yeah.
38
39 THE COURT: Is it in a searchable form, to -- the format you

40 get from the --
41
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MS. HUTCHISON: I will have to check, My Lord, but if it’s not,
I’m -- the reporters can usually provide it.

THE COURT: Okay.

MS. HUTCHISON: So we’ll certainly get you that.

MS. BONORA: Sir, it is at tab 4 of our -- the transcript brief
that we had filed, if you want it that way.

THE COURT: Okay. Sorry, of the -- of which brief?

MS. BONORA: The brief in support of the transfer issue. The
whole brief. The whole transcript is attached.

THE COURT: Oh. Okay. Well, thanks. I don’t know where
I -- where that ended up. Anyway, send --

MS. HUTCHISON: I can’t -- I can’t help.

THE COURT: -- it to me electronically.

MS. HUTCHISON: Absolutely.

THE COURT: And then I've got it.

MS. HUTCHISON: We will, My Lord. If we can get it in a
searchable format, we’ll get it to you that way.
In terms of Mr. - or my friend’s comments about some of the correspondence that was
exchanged between the parties in March and April of 2016, My Lord, I believe I heard
my friend suggest that the Public Trustee did not respond in any way to the Sawridge
First Nation’s April 2016 letter. We don’t agree with that, My Lord, although the Public
Trustee was certainly in the process of an ongoing review of Sawridge 3, and certainly in
the process of an ongoing assessment of its mandate under Sawridge 3. Its June 17th,
2016 letter, which is tab 10 of our August 16th submission, fully responds to all of the
parties and participants about what the Public Trustee intends to do with the two 5.13
applications. The explanation on the 5.13 application regarding membership is at page 2
of that letter. We would suggest, My Lord, that what is set out there is exactly what the
Public Trustee has done. So with the greatest of respect, we would suggest that there was
correspondence in response.
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And, My Lord, I -- this is in -- I think this is clear in the materials, but I think we’d best
respond. There was some suggestion of trial by ambush by the Public Trustee. Clearly,
we would regard that submission as devoid of merit, My Lord. Both parties to this
application have had the opportunity to file two written briefs. The Sawridge First
Nation, if it had any doubt about the evidence it was going to potentially be confronted
with, it was served with it on July 7th, and you've been taken to that letter by
Mr. Molstad. All of the evidence is available to all the world on the Trust’s web site.
And, My Lord, I realize I’ve given you my March brief.

There is a reference in Sawridge First Nation’s March 15th brief that refers to excerpts of
evidence that were filed in June. That was a -- actually a bit of an esoteric little volume
that only the parties had. It certainly would strike us, My Lord, that Sawridge First
Nation has had high level of access. And we’re not asking the Court to bend the rules.
The evidence was served.

There was an element of our friend’s position in correspondence almost suggesting that
the evidence had to be refiled. We’ve been unable to file -- find any, any rule that would
suggest we can’t rely on evidence that’s already filed in this proceeding. We do have to
notify Mr. Molstad on that -- of that, and serve him with copies. And we would suggest
our July correspondence did that, My Lord.

And as I say, I don’t -- I don’t think any part or participant in this action can suggest they
haven’t had ample opportunity to speak to the issues. There has been no trial by ambush.

My Lord, going back to our brief, you will find our submissions on essentially all the
merits of Sawridge First Nation’s costs application, outside of the initial exemption and
costs indemnity issue from paragraph 58 all the way through to -- well, it’s paragraph 58,
with subparagraphs.

Then our closing point, My Lord, has been this issue that Sawridge First Nation is
claiming, claiming costs recovery in a situation where the Sawridge Trust has already
agreed to pay the legal fees of the Sawridge First Nation. Particularly given the existence
of the indemnity, My Lord, we would submit that that makes a costs award in this case
highly inappropriate, and impractical. It’s -- the funds will be coming from the Trust one
way or the other. Sawridge First Nation has already been paid.

I didn’t hear my friend denying that today. We have evidence from both Mr. Bujold and
Catherine Twinn and, My Lord, we would suggest that the fact that Sawridge First Nation
has already been paid in full does raise real issues as to why we’ve spent all of this time
and money fighting over costs in the first place in light of a very clear order by the Court
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of Appeal on that point.

Simply in closing, My Lord, the Public Trustee of Alberta takes the position that granting
the Sawridge First Nation’s application for costs would be directly contrary to the terms
of appointment that the Public Trustee advised, and both level of courts accepted, were
preconditions to its acceptance of a role as a litigation representative. They would also be
directly contrary to the Court of Appeal’s decision which upheld the costs exemption in
relation to all participants, not this narrower interpretation of parties.

OO ~1 Oy W B W N

10 An order of that nature would also contradict the Court of Appeal’s order for full in
11 advance indemnity, bearing in mind, My Lord, that we’re not disputing the Court’s
12 ongoing discretion and oversight of matters such as quantum, hourly rates, hours spent, et
13 cetera. Those items are detailed by the Court of Appeal, but they don’t extend to the
14 indemnity.

16 And finally, My Lord, the costs award sought by the Sawndge First Nation would
17  undermine the costs terms that were put in place to ensure the independence of the Public
18 Trustee of Alberta in this proceeding.

20 And finally as well, My Lord, they would essentially punish the Public Trustee of Alberta
21 for efforts that were made in good faith to carry out a mandate to protect the interests of
22 the minors in this matter.

23

24 Subject to the Court’s questions, those are our submissions.

25

26 THE COURT: Well, just one -- actually two questions, while
27 I’m thinking of them.

28

29 One, it had taken me some time to sign off on that, the order implementing Sawridge
30 number 3. Do you happen to have a filed copy of that with you, or --

32 MS. HUTCHISON: My Lord, I did not bring a copy to court with
33 me. [ apologize.

34

35 THE COURT: Okay. Include it in that emailed package,
36 okay?

37

38 MS. HUTCHISON: Absolutely.

39

40 THE COURT: And the other question is I take it that if I were

1 to dismiss the costs application of the Sawridge First Nation, so with the result they’re
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not -- they were unsuccessful, I take it the Public Trustee is not seeking costs against

Sawridge First Nation.

MS. HUTCHISON:

No, My Lord. The Public Trustee of Alberta

has encugh costs issues to address with the Trustees. We don’t need to address them with

anyone else.
THE COURT:

MS. HUTCHISON:
Nation, My Lord.

THE COURT:

MS. HUTCHISON:
THE COURT:
Discussion

MR. MOLSTAD:

All right,

We will not seek costs against Sawridge First

All right. Thank you.
Thank you very much.

Mr. Molstad?

I just had one brief comment, Sir. My friend

has made a submission that I have mischaracterized her written submissions. That’s not
true. Here they are. You can read them yourself, Sir, and they’re at page 31, paragraph

5.

THE COURT:

MR. MOLSTAD:
made --

THE COURT:

MR. MOLSTAD:
wishes to make a brief comment.

MS. BONORA:

All right. Which set of submissions is this?

Those were the original submissions she

Oh, back in 2012.

Yeah, back when -- and I believe Ms. Bonora

And I apologize. My Lord, I would just -- I'm

sure that that’s the last paragraph in the brief, and 1 can’t take a look at it right now. I
would ask the Court to look earlier in the brief, because my recollection is that it’s in the
substantive argument that we refer to complete protection and a complete exemption that’s

not --
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THE COURT: Well --

MS. BONORA: -- limited to parties.

THE COURT: Well, actually, that’s sort of my recollection.

MS. BONORA: Thank you, My Lord.

THE COURT: But, here, I'm going to give this back to you. 1
no doubt probably have that somewhere in the court record or in my -- while I don’t think
it’s in my parallel set of materials. Would you scan that in and just send it in?

MR. MOLSTAD: I will.

THE COURT: All right.

MS. BONORA.: Sir, one brief submission. My friend,
Ms. Hutchison, started by saying that she thought all counsel would benefit from the
clarification of the definitions. We would submit that we are not in that category. We
don’t think there was any misinterpretation that could be made of those definitions, and
that we want to be very clear that our silence in respect of the costs is not meant to be
taken as suggesting we’re neutral. We wholly support Sawridge First Nation’s application
for costs, because we believe this application, in terms of being against a third party, was
completely unnecessary.

If a clarification was required, and I don’t begrudge Ms. Hutchison for bringing that
application to seek a clarification if she needs it, but we didn’t need Sawridge First Nation
at that table.

So the 5.13 application is a request for documents. Her application was a request for
clarification, and so we think that was an unnecessary application, and so support the
application for costs.

THE COURT: All right. Well, I'll let you respond to that.

MS. HUTCHISON: My Lord, to be -- and to be clear, we are
making a request for documents. We have left it in the discretion of Sawridge First
Nation as to the form in which they provide the information.

We’ve heard a great deal about confidentiality concerns. If the Court determines

additional information is required and a list is the only thing that works for Sawridge First
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Nation, that is all the Public Trustee is seeking.

The first question to the Court was a clarification of the categories to determine if
additional information is needed. We don’t have a list of all of the individuals rejected, so
we -- as [ mentioned, My Lord, we couldn’t go and determine their intent, if that’s part of
our mandate, and we don’t have a list of individuals potentially -- when we get into the
discussion of what is complete versus incomplete versus pending, do we need a list of
individuals who have submitted application, but have not yet been told what’s happening
with their application, or if it meets Sawridge First Nation requirements? I -- and I'm
taking you back to our first discussion --

THE COURT: Okay.

MS. HUTCHISON: -- which I don’t really -- and I’m not doing it
quite as -- in quite the organized manner we did, My Lord. There’s a request for
documents. We are content to deal with the documents in the form the Sawridge First
Nation presents. Thank you.

THE COURT: All right. But just again so it’s clear, | am not
plowing through -- I don’t even have all the material. I’'m not doing that function. All
I’ll do for you is clarify, if I decide it’s necessary to clarify, some of the those terms in
Sawridge number 3, and then it will be back to the Public Trustee and you to take those
clarification, if there are any, and --

MS. HUTCHISON: And determine if additional documents are
required.

THE COURT: Okay.

MS. HUTCHISON: Okay.

THE COURT: All night.

MS. HUTCHISON: Thank you, My Lord.

THE COURT: All right.

MS. HUTCHISON: That’s very helpful.

THE COURT: All right. That’s it for today. So on that
particular I'll say set of applications, I am reserving on it, and you’ll be receiving a
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decision in due course. It may be that it’s quite short and to the point. 1 might just call
counsel back and do it orally, rather than go through all the rigamarole of a published
decision. All right?
MS. HUTCHISON: My Lord, I should just mention I'm actually
taking a holiday, which never happens, August 27th to September 11th, if you were to --
THE COURT: Oh, all right. Don’t worry -- don’t worry about
it. This thing’s -- it might be 2017 before you get this.
Anyways, thanks, counsel, for all your help.

PROCEEDINGS CONCLUDED
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COURT COURT OF QUEEN'S BENCH OF ALBERTA
JUDICIAL CENTRE EDMONTON

IN THE MATTER OF THE TRUSTEE ACT,
R.S.A. 2000, c. T-8, AS AMENDED

IN THE MATTER OF THE SAWRIDGE BAND
INTER VIVOS SETTLEMENT CREATED BY
CHIEF WALTER PATRICK TWINN, OF THE
SAWRIDGE INDIAN BAND, NO. 19 now known
as SAWRIDGE FIRST NATION ON APRIL 15,
1985

APPLICANTS ROLAND TWINN,
WALTER FELIX TWIN,
BERTHA L'HIRONDELLE,
CLARA MIDBO, and
CATHERINE TWINN, as trustees for the 1985
Sawridge Trust ("Sawridge Trustees”)

DOCUMENT Application (Statement of Issues and
Relief Sought)
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PARTY FILING THIS DOCUMENT 10180 - 101 Street
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Counsel for the Sawridge Trustees

Attention: Doris C.E. Bonora
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Fax: (780) 423-7276
File No: 551860-001-DCEB
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NOTICE TC RESPONDENT(S)

This application is made against you. You are a respondent.

You have the right to state your side of this matter before the Case Management Justice.

To do so, you must be in Court when the application is heard as shown below:

Date To Be Determined
Time To Be Determined
Where Law Courts, 1 A Sir Winston Churchill Square, Edmonton
Before Whom To Be Determined

Go to the end of this document to see what you can do and when you must do it.

Basis for this claim:

1.

The Applicants, the Sawridge Trustees, are the Trustees of the Sawridge Band Inter Vivos
Settiement ("1985 Trust"). The Applicants seek determination of an issue and advice and
directions from this Court. Pursuant to the comments of the Court of Appeal in Twinn v Twinn,
2017 ABCA 419, the Applicants file this document to set out and clarify the advice and directions
sought in this Application.

The 1985 Trust was settled on April 15, 1985, Thereatfter, section 15 of the Canadian Charter of
Rights and Freedoms came into force, following the signing of the Charter into law.

After the 1985 Trust was setiled, Bill C-31 was passed into law, making significant amendments
to the Indian Act, R.S.C. 1970, Chapter I-6. Those amendments included the reinstatement of
status and membership to women who had married non-indigenous men and therefore lost their
status and membership under the indian Act prior to the amendments.

The definition of "Beneficiary” in the Trust Deed of the 1985 Trust makes specific reference to
determining members of the Sawridge First Nation ("SFN") by reference to the Indian Act as it
read as at April 15, 1982, before Bill C-31 was passed. The Trust Deed specifically prohibits
amendment of the definition of "Beneficiary”.

The 1985 Trust was funded from assets that had belonged to the SFN. Currently, there are
members of SFN who are not beneficiaries of the 1985 Trust, such as the Bill C-31 women.
There are beneficiaries of the 1985 Trust who are not members of SFN.

There may be other forms of discrimination in the definition of “Beneficiary”.

The Applicants seek a determination of the following issue:

Is the definition of "Beneficiary” in the Trust Deed of the 1885 Trust discriminatory, insofar as the

31402974_1|NATDOCS
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definition refers to provisions of the Indian Act, RSC 1970, c |-6, which have since been
amended, and reads:

"Beneficiary"” at any particular time shall mean all persons who at that time qualify as
members of the Sawridge Indian Band No. 19 pursuant o the provisions of the Indian Act
R.S.C. 1970, Chapter |-6 as such provisions existed on the 15th day of April, 1982 and, in
the event that such provisions are amended after the date of the execution of this Deed
all persons whao at such particular time would qualify for membership of the Sawridge
Indian Band No. 19 pursuant the said provisions as such provisions existed on the 15th
day of April, 1982 and, for greater certainty, no persons who would not qualify as
members of the Sawridge Indian Band No. 19 pursuant to the said provisions, as such
provisions existed on the 15th day of April, 1982, shall be regarded as "Beneficiaries" for
the purpose of this Settlement whether or not such persons become or are at any time
considered to be members of the Sawridge Indian Band No. 19 for all or any other
purposes by virtue of amendments to the Indian Act R.S.C. 1970, Chapter |-6 that may
come into force at any time after the date of the execution of this Deed or by virtue of any
other legislation enacted by the Parliament of Canada or by any province or by virtue of
any regulation, Order in Council, treaty or executive act of the Government of Canada or
any province or by any other means whatsoever; provided, for greater certainty, that any
person who shall become enfranchised, become a member of another Indian band or in
any manner voluntarily cease to be a member of the Sawridge Indian Band No. 19 under
the Indian Act R.5.C. 1970, Chapter |-6, as amended from time to time, or any
consclidation thereof or successor legislation thereto shall thereupon cease to be a
Beneficiary for all purposes of this Settlement;

Remedy sought:

8.

10.

If the definition of "Beneficiaries" is found not to be discriminatory, then the Applicants do not
expect to seek any other relief.

If the definition of "Beneficiary" is discriminatory, the Applicants seek direction from this Court as
to the appropriate remedy, and particuiarly whether the appropriate remedy is:

(a)

To modify the definition by striking out language that has a discriminatory effect such that
the definition of "Beneficiary” in the 1985 Trust will be reduced to members of the
Sawridge First Nation?

If the remedy in paragraph 9(a) is not granted to determine if the 1985 Trust can be
amended pursuant to,

(i) the amending provisions of the Trust Deed, or

(i) Section 42 of the Trusiee Act?

If the definition of "Beneficiary" is modified, by striking out language or otherwise, then:

(a)

Should there be "grandfathering” such that any of the individuals who met the definition of
"Beneficiary” before this relief is granted wili remain Beneficiaries?

31402974_1|NATDOCS
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{b) If the answer to 10(a) is "yes", what should the terms of such "grandfathering" be and
who will be grandfathered?
11. Such further and other relief as this Cotirt may deem appropriate.
Affidavit or other evidence to be used in support of this application:

12, Such material as has been filed to date and has been posted on the applicable court ordered
website at www.sawridgetrusts.ca

13. Such further material as counsel may further advise and this Honourable Court may admit.
How the Application is to be heard:

14, The application is to be heard in Special Chambers before the presiding Justice at a date to be
determined.

Applicable Acts and regulations and Orders:
15, Alberta Rules of Court, Alta Reg 124/2010;
16. Trustee Act, RSA 2000, c T-8,

17. Order of the Court of Queen's Bench of Alberta dated January 5, 2018 in case management.

WARNING

If you do not come to Court cither in person or by your lawyer, the Court may give the applicani(s) what they want
in your absence. You will be bound by any order that the Court makes. If you want to take part in this application,
you or your lawyer must attend in Court on the date and time shown at the beginning of the form. 1f you intend to
rely on an affidavit or other evidence when the application is heard or considered, you must reply by giving
reasonable notice of the material to the applicant.
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COURT OF QUEEN'S BENCH OF ALBERTA

1103 14112

EDMONTON

IN THE MATTER OF THE TRUSTEE ACT,
R.S.A. 2000, c. 7-8, AS AMENDED, and

IN THE MATTER OF THE SAWRIDGE BAND INTER VIVOS
SETTLEMENT CREATED BY CHIEF WALTER PATRICK
TWINN, OF THE SAWRIDGE INDIAN BAND, NO. 19 now
known as SAWRIDGE FIRST NATION ON APRIL 15, 1985
(the “1985 Trust") and the SAWRIDGE TRUST (“Sawridge
Trust”)

ROLAND TWINN, CATHERINE TWINN, BERTHA
L'HIRONDELLE, CLARA MIDBO AND WALTER FELIX
TWIN, as Trustees for the 1985 Trust and the 1986 Trust
("Sawridge Trustees")

CONSENT ORDER (ISSUE OF DISCRIMINATION)

Dentons Canada LLP U STt * DR.G. THUES

2800 Manulife Place L — 5 &)
10180 - 101 Street D e T /9/ > /
Edmonton, AB T5J 3V5 MC‘/—-?-;:/—GN/ - LD eno

Attention: Doris C.E. Bonora
Telephone:  (780) 423-7100
Fax: (780) 423-7276
File No: 551860-001-DCEB

UPON the Application by the Sawridge Trustees for advice and direction in respect of the
Sawridge Band Inter Vivos Settlement (1985 Trust"), for which an Application for Advice and
Direction was filed January 9th, 2018;

AND WHEREAS the first question in the Application by the Sawridge Trustees on which
direction is sought is whether the definition of "Beneficiary” in the 1985 Trust is discriminatory,

which definition reads:

"Beneficiary" at any particular time shall mean all persons who at that time qualify as
members of the Sawridge Indian Band No. 19 pursuant to the provisions of the Indian Act
R.S.C. 1970, Chapter I-6 as such provisions existed on the 15th day of April, 1982 and, in
the event that such provisions are amended after the date of the execution of this Deed

31612369_1|NATDOCS
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all persons who at such particular time would qualify for membership of the Sawridge
Indian Band No. 19 pursuant the said provisions as such provisions existed on the 15th
day of April, 1982 and, for greater certainty, no persons who would not qualify as
members of the Sawridge Indian Band No. 19 pursuant to the said provisions, as such
provisions existed on the 15th day of April, 1982, shall be regarded as "Beneficiaries” for
the purpose of this Settlement whether or not such persons become or are at any time
considered to be members of the Sawridge Indian Band No. 19 for all or any other
purposes by virtue of amendments to the indian Act R.S.C. 1970, Chapter |-6 that may
come into force at any time after the date of the execution of this Deed or by virtue of any
other legislation enacted by the Parliament of Canada or by any province or by virtue of
any regulation, Order in Council, treaty or executive act of the Government of Canada or
any province or by any other means whatsoever; provided, for greater certainty, that any
person who shall become enfranchised, become a member of another Indian band or in
any manner voluntarily cease to be a member of the Sawridge Indian Band No. 19 under
the Indian Act R.8.C. 1970, Chapter 1-6, as amended from time to time, or any
consolidation thereof or successor|legislation thereto shall thereupon cease to be a
Beneficiary for all purposes of this Settlement; '

AND UPON being advised that the parties have agreed to resolve this specific question on the
terms herein, and no other issue or question is raised before the Court at this time, including
any question of the validity of the 1985 Trust;

AND UPON being advised the Parties remain committed to finding a remedy that will protect the
existence of the 1985 Trust and the interests of the beneficiaries;

AND UPON there being a number of other issues in the Application that remain to be resolved,
including the appropriate relief, and upon being advised that the parties wish to reserve and
adjourn the determination of the nature of the relief with respect to the discrimination;

AND UPON this Court having the authority to facilitate such resolution of some of the issues
raised in the Application prior to the determination of the balance of the Application;

AND UPON noting the consent of the Sawridge Trustees, consent of The Office of the Public
Trustee and Guardian of Alberta (“OPGT") and the consent of Catherine Twinn;

IT 1S HEREBY ORDERED AND DECLARED,;

1. The definition of "Beneficiary” in the 1985 Trust is declared to be discriminatory insofar
as it prohibits persons who are members of the Sawridge Indian Band No. 19 pursua
to the amendments to the Indian Act made after April 15, 1982 from being beneficiaries
of the 1985 Trust.

2. The remaining issues in the Application, including the determination of any remedy in
respect of this discriminatory definition, are to be the subject of a separate hearing. The
timeline for this hearing will be as set out in Schedule "A" hereto and may be further
determined at a future Case Management Meeting.

3. The Justice who hears and determines the remaining issues in this Application may
consider all forms of discrimination in determining the appropriate relief.
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CONSENTED TO BY:

MCLENNAN ROSS-ELP

Counsel for Catherine Twinn as Trustee for
the 19 st

D ALLP

Doris\Borora f—"
Co fo awridge Trustees
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“Janet Hutchison
Counsel for the QPGT
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SCHEDULE “A”

1103 14112

COURT OF QUEEN’'S BENCH OF ALBERTA
EDMONTON

IN THE MATTER OF THE TRUSTEE ACT,
R.S.A. 2000, c. T-8, AS AMENDED, and

IN THE MATTER OF THE SAWRIDGE BAND INTER VIVOS
SETTLEMENT CREATED BY CHIEF WALTER PATRICK
TWINN, OF THE SAWRIDGE INDIAN BAND, NO. 19 now
known as SAWRIDGE FIRST NATION ON APRIL 15, 1985
(the “1985 Trust") and the SAWRIDGE TRUST (“Sawridge
Trust”)

ROLAND TWINN, CATHERINE TWINN, BERTHA
L'HIRONDELLE, CLARA MIDBO AND WALTER FELIX
TWIN, as Trustees for the 1985 Trust and the 1986 Trust
("Sawridge Trustees")

Litigation Plan January 19, 2018

Dentons Canada LLP
2900 Manulife Place
10180 - 101 Street
Edmonton, AB T5J 3V5

Aftention: Doris C.E. Bonora
Telephone:  (780) 423-7100
Fax: (780) 423-7276
File No: 551860-001-DCEB



1.

The remaining steps and procedures are to be completed on or before the dates specified below:

NO. ACTICN DEADLINE
1. | Case Managemeni Meeting to address Trustee's application for January 19, 2018
an Order on the Discrimination Issue,
2. | Settlement meeting of all counse! for the Parties to continue to February 14, 15 or
discuss remedies; 18, 2018
3. { Interim payment on accounts made to OPGT from the January 31, 2018
Trustees and February 28,
2018
4. | Agreed Statement of Facts to be circulated to all Parties, by By February 28, 2018
the Trustees on the issue of the determination of the definition
) of beneficiary and gran]dfathering (if any). I ;
5.1 | Further Settlement meeting of ali counsel for the Parties tol By March 30, 2018
continue to discuss remedies and draft Agreed Statement of
Facts.
6. | Responses from the Trustees to the OPGT regarding all March 30, 2018
outstanding issues on accounts to the end of 2017
7. | Ali Parties to provide preliminary comments on the Trustee's By May30, 2018
first draft of an Agreed Statement of Facts. /
8. | Concurrently with the preparation of the agreed statement of By Februare28, 20
facts, all Parties to advise on whether they have any A 30
documents on which they respectively intend to rely on the
issue of the remedies. If they have documents, they will file an
Affidavit of Records
9. | Concurrently with the preparation of the agreed statement of By February 28, 2018
facts, all non-parties may provide records on which they intend to
rely to all Parties who will determine if they are duplicates and if
not, non party may file an Affidavit of Records
10. | Third 2018 Settlement Meeting of all counsel to continue to By April 30, 2018
discuss remedies and draft Agreed Statement of Facis.
L
R4
11. | Questioning on new documents only in Affidavits of Records By May30; 2018
filed, if required. June iy
12,

Non-party potential beneficiaries provide all Parties with any
facts they wish to insert in the Agreed Statement of Facts.

By Aprit 30, 2018
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13. | Final Response by OPGT and any other recognized party on By June 30, 2018
Agreed Statement of Facts.
14. | Agreed Statement of Facts filed, if agreement reached. By July 15, 2018
15. | Parties to submit Consent Order proposing revised Litigation By Juiy 15, 2018
Plan including a procedure for the remainder of the application
including remedy for striking language or amending the trust
under section 42 of the Trustee Act or amending the trust
according to the trust deed.
Alternatively, Trustees to file application re: same.
16. | All other 'gteps to be determined in a case n'1anagement |As and when
hearing necessary
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EDMONTON SRR P

IN THE MATTER OF THE TRUSTEE ACT, RSA
2006, ¢ T-8, AS AMENDED

IN THE MATTER OF THE SAWRIDGE BAND
INTER VIVOS SETTLEMENT CREATED BY
CHIEF WALTER PATRICK TWINN, OF THiz
SAWRIDGE INDIAN BAND, NG. 156 riow KOWnN &8s
SAWRIDGE FIRST NATION ON APRIL 15, 1685
(the "1985 Sawridge Trust”)

ROLAND TWINN, CATHERINE TW'NN, WA TER
FELIX TWIN, BERTHA L'EIRONMDELLE, and
CLARA MIDBO, as Trustees for the 1985
Sawridge Trust (the "Sawridge Trustees”)

AFFIDAVIT OF RECORDS

Dentons Canada LLP
2900 Manulife Place
10180 - 101 Sireet
Edmonton, AB T5J 3V5

Attention: Doris C.E. Bonora
Telephone: {780) 423-7100

Fax: (780) 423-72764

Fite No: 551880-1-DCEB -+ - -

Affidavit of Rgcords of, Sworn by Paul Bujold, Chief Executive Officer of the Sawridge Trusis on

November , 2015.

[, Paul Bujold, of Edmonton, Alberta, have personal knowledge of the following or | am informed and do

believe that:

1. | am the corporate representative of the Sawridge Trusts.

2. The records listed in Schedules 1 and 2 are under the control of the Sawridge Trustees.

3 The Sawridge Trustees object to produce the records listed in Schedule 2 cn the grounds of

privilege identified in that Scheduie.



-2

4, Other than the records listed in Scheduies 1 and 2, the Sawridge Trustees never had any other
relevant and material records under their control.

SWORN.BEFORE ME 3 '/‘Edmonton, Alberta,
this - day of Novémber, 2015.

- |
W LAy il e
Aoraimigsitnerddr Oathdtnand for the PAUL BUJOL

Province of Alberta

ANNA LOP
BARRISTEHC&) Sél.%?l’g:t



SCHEDULE 1

Relevant and material records under the control of the Sawridge Trustees, for which there is no objection
to produce:

See attached Schedule 1
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SCHEDULE 2

Relevant and material records under the control of the Sawridge Trustees, for which there is an objection

to produce:

(a)

(b

(c)

(d)

(e

without prejudice communications: none as all privilege on offers has been waived.

communications and copies of communications between solicitor and client and memos
or {etlers exchanged between all lawyers acting for Sawridge: as contained on the
soficitors’ files.

solicitors’ work product, including all interoffice memoranda, correspondence, notes,
memoranda and other records prepared by the soliciiors or their assistants: as contained
on the solicitors’ files.

records made or created for the dominant purpose of litigation, existing or anticipated: as
contained on the solicitors’ files including memoranda, email correspondence,
documents, charis, tables, transcripts, ietters, faxes, financial documents and research.

records that fall into 2 or more of the categories described above. Records that are both
communications between solicitor and client, and are made or created for tha dominant
purpose of litigation, existing or anticipated or are solicitor work product PR+vw00001-
PVRO02024 and further records as added regularly to the solicitors' files.



SCHEDULE 3
Relevant and material records previously under the control of the Sawridge Trustees:

None

NOTICE

The time when the producible records listed in this Affidavit of Records may be inspected is 2:00 am io
4:00 pm., regular business days.

The place at which the producible records may be inspected is Dentons Canada LLp, #2900, 10180 — 101
Street, Edmonton, AB T5J 3v5.

18527 102_1|NATDOCS




This is Exhibit * A " referred to in the
Affidavit of
PQ bu\ B Qi ) CQ
Sworn before me this Jcp?“,_day
. De piembher ap. ol
: yy?CkGﬂ\Cbﬁ\

DECLARATLGE 9F TRUSTY A biatany-Roblic, A Cdmmissioner for Oaths
in ang for the Province of Albarta

SAYR[DLE HAND TRUST Catherine A. Magnan
My Comrnission Expires
Janudry 28, 20
This Dectaration of Trutt cade the/cﬁ;ﬁ{d;y af W » AD.
1982, :
SETWEEN /
CHIEF WALTER PATRICK TWINg
af tha Sawrfdge (ndfan Hand
Ho. 19, Stave Lake, Albaria
{hereinalier called the “Settlor™)
of the First Part
ARPY e

CHIEF YALTER PATRICK TWIRN,
WALTER FELTX YWINN and GEORGE YWiHK
Chief 3ad Conunctllorsg af thp
Sawrtdgn Indtan Bangd v, IS0 5 8 42 pespectively
{heretosftor collectivaly callet the “Trusteas®)

af the Second Part

ANy W THESSEN THAT:

danraad the fattlor {5 Chfaf of the Saweidyn ladien 3snd Mo, 19,
and fn that capacity hes taken [itls ta cartatn praperties oa trust for the
preasent  pad future wenbars of thy Sawrfdgn Indien ¥and No. 15 {hercin

callad the “Hand®Y: aad,

vhersas 1t fs desirsble te provide greater tatsil for both the

terns of the trust gand the adatnixtration theras?; and,

SAWO000063
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Whereas {t {5 likely that fyrther assets will be acquired on
trust for the present and future mambers of the Band, and it is destradle

that tha same trust apply to all such assets;

ROW, therefore, fin contfderatfon of the premises and mutusl
proaises contained herafa, the Settlor and each of the Tristees do hereby

cavenant and agras as follows:

1. The Settlor and Trustaes hereby establtsh a Trust Fund, which the

Trustaes shajl axdminister in accordance with the termns of this Agresment,

Ze Wharever the ters *Trust Fund” is used in this Agreement, ftt
shall mean: a) the groparty or suas of monay paid, trensferred or conveyad
to the Trustees or otherwise acquired by the Trustess {ncltuding propecrties
:ubstituted therefor and b) all fncome recefved and capital gains made
thereon, tess ¢} all expenses fncurred and capftal lossas sustained tharcon
and Tass d) distritutfons porparly made therefron by the Trustees.,
w

3. The Trustees shall hold the Trust fund fn trust and shall deal
with 1t {n accordance with the terns and coaditlans of this Agreement. No
pert of the Trust Fund shall be used for or divarted to purposes other than

thoie pucposss set aut herein,

g, Tha name of the Trust Fund shall be "The Sawrfdge Band Yrust®,
and the neetings of the Trustees shall teake piace at the Sawridye Band

Adeinfstration offica located on the Sawridge Band Reserve,

Se The Trusteas of the Trust fund shall be the Chief and Councillors
of the Band, for the tine being, as duly elected pursuant to Sections 74

SAWO000064
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through B0 1nclusfve of tha Indian Act, R.5.C, 1970, c. I-6, as amended
from time to time. Upon ceasing to be an elacted Chief or Councillor as
sforesaid, a Trustes ghall Ipso facto cease :5 ba a Trustee hareunder;
and shall automatically be replaced Gy the nember of the Band who {s
alected in his stead and atace. In the evant that an alected Chief or
Councillor refuses to accept the terms of this trust and to act a¢ a
Trustee hereunder, the rematning Trustees shall appofat a person reglistered
under the [ndfan Act as 2 renlacecent for the satd recusant Chief or
Councillar, which replacement ghall serve for the rewatnder of the term of
the recusant Chief or Councillors. [n the avent that the number of alectad
Caosncillers fs increased, the number of Trusteez shall also be increased,
Tt befng the intention that the Chief asad all Councillors should he
Trustees. [n the avent that thare are no Trustass able to aCL, any parson
Interested {n the Trust may apply to a Judge of the Court of Qumen's Reach
of Alberta who {s heraby empowered o appoint one or more Trustees, who

shatl he a nesher of tha Band,

fiy The Trustees shall hold the Trust Fund for the benefit of all
menbars, present and future, of the Band; provided, however, that at tha
and of twenty one (21) years after the death of the last decendant now
Iiving of the original signators of Treaty luobzr B who &t thae date hereof
are rmqgistered [ndians, all of the Trust Fund then reaalning in the hands
of the Trustees shall be divided equally among all members of the Band then

}1V‘ﬂg.

Provided, however, that the Trustass shall ba spocifically
entitled not to grant any benefit during the duration of the Trust or at
the end thersof to any fllegitimate children of Indisn worsen, svan though

that child or those children nay be registered vadar the [ndfan Act and

SAWO000065
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thair status may not hava been protestad undar Saction 12{?) thareunder:
and provided furthar that the Trustess shall axclude any nambar of the Band
who transfers to another Indfan Band, or has become eafranchised {within

the aeaning of these terns (n the [ndian Act),

The Trusteas shall have completa and unfettoced discretion to pay
or apply all or s0 nuch of the nat fncome of the Trust Fund, If any, or to
accuriulate the game or &ny portion thereof, and all or so mich of the
capital of the Trust Fund as they {n thetr unfettarad discretion from time
to tine desm appropriate for the beneficfaries set out above: and the
Trustees may make such paynents at such tine, and fram time to tire, and fa

suth nanner 43 the Trustres o their uncontrollied discration deam

appirapriate,

7. Tha Trustees may invest and refnvest &11 or any part of the Vruest
Fund fn any investment authorized for Trustees' {aovastments by The

Trustees' Act, heing Chapter 373 of the Revised Statutes of Alherta 1970,

as amended from time to time, but the Trustess are not restricted to such
Trustee [nvastments but oasy favest in any fnvestment which they in thafr
uncontrolled discretfon think fit, and are furthar not bound to make any
invastaent nor to sccumulate the income of the Trust Fundi and may instead,
tf they in their uncuntrolled discretfon from time to time deam It

apprapriste, and for such period or perlods of time as they xzee fit, keep

tha Truit Fund or any part of {t deposited in a bank to which the Rank Act

or the Quebec Savingt Bank Act applies.

a. The Trustess are auvthorized and empowared to do all acts

nacessary or destrable to qive effect to the trust purposes sat out shove,

SAWO000066
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and to discharge thefr obligations thereunder other than acts done or
cattted to bs done hy thenm in bad faith or tn gress negligence, 1Including,

without limfting the generalfty of the feregotng, the power

a} to exercise all voting and other rights tn respect of any

stocks, bonds, praperty or other favaestments of the Trust
Fund:

b} to sell or otharwise dispose of any praoperty hald by them in
the Trust Fund and to acquire other property in subst{tutton
tharefore; and

¢} to employ professional advisors and ageats and to retain and
act upon the advice given by such professfonals snd to pay
such professfonals sguch faas or other ranuneration as the
Trustees in thefr uncantrolled discretfon from tims to time
dess appropeiste {and this provision shetl apply to the
paynant of professional fees to any Trustee who rendars
professtonal services to the Trustees),

G. Againistration costs and expenses of or in connection with the
Trust shall be pafd from the Trust Fund, {ncluding, without Tfmfting the
generality of the foragoing, reasosshle refmbursement to the Trusteas or
any of then for costs (and reasonable fees for their sarvices as Trusteas)
Incurred tn the adainistration of the Trust end for taxes of any naturo
whatsoaver which nay be leviad or assessed by Federal, Provincisl or othar
governmental authority upon or {n raspact of the income oOf capital of the

Trust Fund,

10, The Trustees shall keep sccounts fn an accepteble uwannar of all
Faceipts, dishursements, {investaments, and other transactfons fa the

sdminfitretion of the Trust,

11, The Trusteas shall not be liedble for any act or onfssion done o

nadsa {n the axercise of any power, authority or discretfon given to then

SAWO000067
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by this Agreenment provided such act or oafssion {s done or made in good
fafth; nor shall thay be liable to make good any loss oc diminution fa
value of the Trust fFund not caused by thetr graoss nagligence or bad fafth:
and all persons claining any beneficial finterest {n the Trust Fund thall be

deamed to take with notfce of and subject to thic clause,

12. A majority of the Trustasy shall be required for any actfon taken
on behalf of the Trust. In tha eveant that thare s a tie vote of the

Trustgcs voting, tha Chief shall have a second and casting vote,

Each of the Trustees, by fofning In the execution of this Trust
Agreeuent, stgnifies his acceptance of tha Trust heraefn. Any Chiel or
Councillor or &ny other person who becomss a Trustes undar paragraph §
aﬁove shall siqnify his acceptance of the Trust herain hy executing this
Trust Agrzement or 2 true copy heranf, and shall ba bound by 1t 4n the same

naaner »s 1f he or she had executed the origfnsl Trust Agreenant,

[H WITKESS WHERCOF the parties hereto have executed this Trust

Agreoment,

SIGNEN, SEALED AXD OFLIVERED
In the Presence of;

0 M%ﬂ_@ﬂ (e s

AGDAE

NAME
W00 Ao a"/ ot tor. (Rr

AJUNE 35

A, Settlor: /A/f/;[/j; ﬂj4 '

B, Trustees: 1, 4 7 /722 ) _.
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Megting of tha Trustss's and Sathlws oF the
SANRIOGE 8AND TRUST
Jure, 1982, held at Sawridge Sard Gffice
Sewridge Seserve, Slave Laxe, Alserta

THOATTENCANCE

WALTER P. TwInn
GEIRGE TwWIN
WALTER FELIv Twin

Pl

All o the Trustmss and Settlors being oresent, formel notice
s . . ) »
cailing Eng meeting was disnensed with and the r'eetma daclared to he

regularly called. wWalter P. Twinp actzd as Ehalwen, are called the

meating to adar. Jeorge Twina actet 4s sacretary,

[T 1[5 HERERY BESHLYED:
1, T_HAT the Solicitors amd Oavid A. “errell and Javid Jon
and the Accountants, Ron Swonigk of 0ot aitte, Haskins % Sszlic
fresentett to the Seftiors s Trust Seitlsment dgcument wWhizf
seftled cariain of the assets oF the Sad on tha Trust,

S o

2. T=f7 ok iz JdoognEnt wes roviowsd Gy the Settiemrs s
=

sravEl nanimously.

3.0 T-AT s Tvustess thens instructat bhe Saliciteors o

)

e the necsssary dosumentation fo transfer ali sropart
nrag Meld oy themselves tg the Tryst ard L0 orasant the

mmewiniabion for raview and mmproval.

Trera beityg Ao Further tusiness, the sesting “hen aiiouraai
= - * "

///x/f v

WALTER B, T‘NN’\I

This is Exhibit " 8 " referred t0 in the
\Afﬁd i 01‘ \& . /
PCLUU U..J\C) /L Q,{/} " //5

' €A
Sworn before me this ., {52 R e e i .
o Septeraber. ap. 20[/..
/Y)QC‘-{‘“Q‘-N\

A_Naury‘?ubﬂc A Commissioner for Oaths
in and for the Provinge of Alberta

“atherine A. Magnan
Wy Cornmigsion Expifes
Jaruary 29, 20
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- : THIS AGREEMENT made with effect from the |1 day of Decgm De <
: A.0. 1983, This is Exhibit “ :D referred to in the

PCLu., Aﬁ"éwt \d cg

Sworn before me this ... ;2
BETWEEN: of . /jp?"e mher Ap. 20...(.[

Achictary-Pobtie, A Cdmhmissioner for Oaths
in and for the Province of Albarta
WALTEI PATRICK TWIMN, WALTER FELIX TWINN, SAM

) TWINN, and CAVID A. FENNELL {each being Trustess of
certain properties for the Sawridge Indian Band,

herein referred to as the "Cl¢ Trustees) ‘ : )

; Catherine A. Magnadn

By Commission Expires
January 29. 20

N OF THE FIRST PART

and:
- WALTER PATRICK TWINM, SAM TWINN and GEGRGE TWINN
K (together being the current Trustess of the
Sawridge Band Trust, herein referred to as the "New
Trustees")
JF THE SECOND PART
"WHEREAS;
1. Each of the Cld Trustees individually or together with onz or

more or the other 0ld Trustees holds one or mors of those csrtain
propertias listed in Appendix A attached hersto in trust for the
present and future members of tne Sawridgs Indian Band,

L 2. The Sawridge 8and Trust has besen sstablished to provide a

more formal vehicle to hold property for the tenafit of present
and future members of the Sawridge Indian Bani; and
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3. It is desirable to consolidate all of :he properties under
the Sawridge Band Trust, by having the 0ld Trustees transfer the
said propertias listed in Appendix A to the New Trustees,

NOW THEREFDRE, THIS AGREEMENT WITNESS AS FOLLOWS:

1. Each of the 0Old Trustess hereby trarsfers all of his legal
interast in sach of the properties listed in Appendix A attached
hereto to the New Trustses as joint temants, to be held by the New
Trustees on tne terms and conditions set out in the Sawridge 3Sand
Trust, and as part of the said Trust.

2. The Old Trusteess agree to convey their said legal interests
in the properties referred to above in the MNew frustees, ar to
their order, forthwith upon bzing directed ts do so by the New
Tfrusteses, and in the meantime hold their interests in the said
properties as agents of the New Trustees anc stbject to the
direction of the New Trustees.

3. The New Trustees hereby unde-taks to indemnify and save harm-
less each and every one of the Old Trustees with respect to any
claim or action arising after the date of this Agreement with
respect ta ths said properties herein transferred to the Naw
Trustess,

IN WITNESS WHEREGF mach of the parties herete has signed on
the respoctive dates indicated below:

", R . B A YT e
‘H“-.é'f VA Sd G *--':’/':’--L-’.'..-i- e
. 7
Witness
m sl
— . Walter Patrick Twinn
T} Py ./ e | £
e 7 ¢
Date
.
{ .
H-;{T ’,I I-.‘.' ‘i:"":",'}-"' A ‘_;:_ S ey F

Witness %// /1‘1 ? Z .

Walter Felix Twinn
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Witness 4 7 - —

7 .
s
XS i T it
—

“Sam Twinn

Ay AW N N
Witness \ -,
i 2T . — g
A Al |
Oav

id A. Fenrgll T

1

Date

AL el 7

. Walter Patrick Twinn

GOy e

H n 1 !

J’ : -
Witness

Dl o o S0
date
e
- ; ISt

s

Geofga Twinn 27

Si_a oS e =
T . . = T

Date
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SCHEDULE A"
Description Bise

The Zeidler Propperty

A1l that portior of the Northeast $100,308.0C
guarter of 3ection 36, Township 72,

Rance 6. West of the 5th Meridian which

lies between the North Timit cf the

Rpac as shown on Road Plan 846 E£.0.

and the Southwest 1imit of the right-

of-way of the Ldmonton Dunevegan and

British Columbia Railway or shown on

Railway Plan 48631 B. 0. containing 28.)

Hectare (69.40 acres) more or less

excepting thereout:

(a)} 22.6 Hectares {55.73 acres) more
or less described in Certificzte of
Title No. 227-V-136;

(BY ©.15B Hectares (1.28 acres) more
or 'ess as shown on Rpad Plan 4539 L.7.

"he Flarer Mill

Plan 2580 T.R., Lot Four {4}, Lind
containing 7.60 Hectares {18.79 $ b4,533.00
acres) more or less (P.T. SECS. 28

and 30-72-4-W5TH, Mitsue Lake Equioment
Industrial Park) exceptirg thereout £135,687.00
all mines and minerals,

Primissory kote
in the amourt of
$100,0C0.00

1 Commen share
in Sawridge
Heldings Lte.

Promissory Note in
the amount of
$200,320.00

i Common Shire ir
Sawridge rFoldings L
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Description

C. Mitsue Property

Plan 2580 T.R. Lot Eight {8)
cofitaining 6.54 Hectares more or Tess
(part of Sections 29 and 30-72-4-
W5TH, Mitsue Lake Industrial Park)
excepting theregu: all mines and
minerals and the right to work the
Same.,

D. The Residences

Let 3, Bloccx 7, Plan 1315 H.W.
{305-1st St. NE.}

Lot 13, Biozk 35, Pian 5928 R.S.
£a01-7tn St SR

Lot 17, Block 35, Plan 5
(303-7th St. S.E.)

w2

28 R.S.

™3

Adjusted Cost

Base

Land
$ 55,516.00

8uilding
$364,325.00

Land
$ 24,602.00

House
$ 30,463.00

$ 20,184.00

$ 20,181.90

Promissory Note in
the amount of
5419,941.00

. commgn Share in
Sawridge Holdings Lt

Promissory Mote in
the amount of
$40,000.00

t Common Share in
Sawridge Holdings Lt

Fromissory Note ir

© the amoupt cf

$4,£20.00

Mortgage assumed
515,564

1 Common Share in
Sawridge Holdings Lt

Promissory Hote in
the ampunt of
$4,564.00

Mortgage assumed
515,617.00

T Common Snzre in
Sawridge Holdings Lt

SAWO000077



§ii
Bescription
' E. Shares in Companies
1. Saewridps Holdings Ltd,

Walter Patrick Twinn -
20 Class "A" zgmmen

George Twinn -
2 Class "A" common

Walter Felix Twinn -
10 Class "A" pommon

Sawridge Enterprises Ltd.

Walter P. Twinn -
1 share

G. Twinn -
1 shara

Georges Twinn -
1 share

Sawridge Cevelaoment Co.

(1877) Ltd.

Walter P, Twinn -
8 comman

Sam Twinn -
1 common

Walter Felix Twinm -
1 Ccommon

Consideration

1 commmon shara in

Sawridge Holdings Ltd.

1 common shara in
Sawridge Holdirgs

T common
Sawridge

1 comman
Sawridgs

1 cammor
Sawridge

1 comman
Sawridge

share in
Holdings

share in
Haldings

share in
Holdings

sharz in
Holdings

Ltd.

Ltd,

Ltd.

Ltd.

Ltd,
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Ozscripiion

Sawridge Hotels Ltd.

Walter 2. Twian, 1059

Oavid A. Fennell, 1

Slave Lake Developments Lid.

Adjusted Cast

Band holds 22,000
shares

Walter Twinn
holds 250 shares

Base
$8,138.00
$ 1.00
$ 44,001
$  250.

Considzration

Pramissory Note fram
Sawridge Holdings Ltd,
$8,138.00

1 Common Share in
Sawridge Holdings Ltd.

1 Cemmon Share in
Sawridge Holdings Ltd.

Promissory Note from
Sawridge Holdings Ltd.
in the amount of $44,000
i common share in
Sawridge Holdings Ltd.

1 common shares in
Sawridge Holdings Ltd.
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PROMISSORY NOTE

FOR VALLE RECEIVED SAWRIOGE HOLGINGS LT0. a Federally incarporated
cavpany mairtaining its head office an the Sawridge Irdiar Bard Reserve near
Slave Lake, in the Provingca of Alberta, hersby promiss to pay Lo WALTER PATRICK
TWINN, SAM TWINN ANG GEORGE TWINN {together being the Trustees of the Sawridge
Band Trust, hereinafter referred to as the "Trustees"), the sum of TWO HUNDRED
ANG NINETY~THREE THOUSANG, ONE HUNDRED AND SEVENTY-EIGHT ($293,178.00) DOLLARS
in lawful money of Canada st Edmonton, in the Province of Alberts, ON DEMAND,
together with interest thereon, calculated and compourded semi-annually (not in
advance) at a rate per annum equal to Three {3%} per cent in excess of the prime
commercial lending rate published and charged by the Bank of Nova Scotia on
substantial Canacian Oollar loans to its prime risk commercial custeomers, bokbh

before as well as after maturiby until all sums of interest and prinzipal are
paid.

Interest to be determined at a rate per annun equal to Thres (3%)
Percent in excess of the prime comercisl lending rate published and charged by
The Bark of Nova Scotia {3 Chartered Bank of Canada with Corporate Head CFfizes
in the City of Taronto, in the Province of Ontaria) o a substantial Canadian
Oollar loans to its prime risk commereial customers (hersinafter referred to at
"prime rate”), until all amounts secured hereunder are psid. It being further
understoad and agreed that if and whenever the prime rate is a variable rate
published and charged by the Bank of Nova Scotia from time to time., It being
Further understood and agreed that if and whenever the prime rate is varied by
The Bank of Nova Scotia the interest rate hereunder shall also be varied, so
that at all times the intarest rate hereunder, comouted on the daily minimum
balange, shall be the percentage stipulated for the periods aforesaid plus the
prime rats then in effect (hereinafter referred to as the "eurrent mortgage
rate”). The Martgagor, by these Jresents, hereby waives dispute of and contest
with the prime rate, and o the effective date of any thange thereto, whether or
nat the Mortgagor shall have received notice in respect of any change., It being
provided and agreed that interest at the current mortgage rate then in effect
from time to time on ths principal sum, o on such part thereof ss has bean from
tim2 to time advanced and is then outstanding, camputx fron [arg including} the
date the principal sum ar any stch part is afvanced.

Wo HEREBY waive prassntment for payment, notice of protest, demard for
payment and notice of non~payment.

. UATED et the City of Edmenteon, in the Provine of Alberta, this | © i
day of llewepmweav , AD. 1983,
SAWRIDGE HOLOINGS LTD.
Fer; QZZ w:z _
Per: %/ﬁ QU
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FROMISSORY NOTE

FOR VALUE RECETVED SAWRINGE HOLDINGS LTO. a “ederally incorporated
Comany maintaining its head office on the Sawridge Indian Bard Reserve near
Slave Lake, in the Province of Alberta, hereby promisss to pay to WALTER PATRICK
TWINN, SAM TWINN AND GEORGE TWINN (together being the Trustees of the Sawridge
Band Trust, hereinafter referred to a the "Trustees®], the sum of ONE HUNDRED
THOUSAND ($103,000.00) OOLLARS in lawful money of Canada at Edmonton, in the
Province of Alberta, ON DEMAND, together with interest thereon, calculated and
compounded semi-annually (not in ajvance) at a rate per annum equal to Three
(3%} per cent in excess of the prive cowercial lending rate oublished and
tharged by the Bank of Nova Scotia on substantial Canadise Dollar loans to its
prime risk coamerciel custamers, both before = well x after maturity until all
surs of interest and principal are paid.

Interest to be determined at a rate per awnur squal to Three (3%)
Percent in excess of the prime commercial lending rate published and charged by
The Bark of Mova Scotia {a Chartered Bank of Canada with Carporate Head Offices
in the City of Torontg, in the Province of Ontario) on a substential Canadian
Ooller lcans to its prime risk camercial customers (hereinafter referred to at
"prime rate”], urtil all amounts secured hereunder are paid. It being further
understoad and agreed that if ard whenever the prime rate is a variable rate
published and charged by the Bank of Nova Scotia from time ta time. It being
further understoad and agreed that if and whenever the prire rate is varied by
Tha Bank of Nava Scotia the interest rete hereunder shall also Je varied, so
that at all times the interest rete nereunder, corputad on the dsily minimum
balance, shall be thz percentage stipulated Far the periods aforesaid plus the
prime rate then in effect (hareinafter referred to as tme "ourrert mortgzape
rate”). The Martgagor, by these presents, hereby waives dispute of ard contest
with the prime rate, and of the effective date of any change thereto, whether or
not the Mortgagor shall have received notice in respect of &y change. It being
provided and agreed that interest at the current mortzage rate then in effact
from time to time on the principal sum, o on such part thereof se has besr from
time to time advanced ard is then outstanding, cowputad Fran (ard including) the
date the principal sum a sny such part is agvanced.

WE HERESY waive prasentment for payment, notice of protest, demerd for
payment and notice of non-payment.

. DATED at the City of Edmonton, in the Proviam of Alberta, this i #h
day of 15ecc e, A0, 1883,
SAWRIDGE HOLBINGS LTD,
Par: ﬁ!@: éé*ypz 2
Per: _{772/;/{:2
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PRIMISSORY NOTE

FOR VALLE RECEIVED SAWRIDGE HOLDINGS LTD. a Federally incarporated
corpany meintaining its head office on the Sawridge Indian Bard Reserve near
Slave Lake, in the Province of Alberta, hersby promiss to pay to WALTER PATRICK
TWINN, SAM TWINN AND GEDRGE TWINM (togetner being the “rustess of the Sawridge
Band Trust, hareinafter referred to &= the "Trustess"), tha sum of SIXTY
THOUSAND {360,000.00) DOLLARS in lawful monay of Cenada at Edmontaon, in the
Frovince of Alberta, ON DEMAND, together with interest thereon, caloulated and
corpounded sami-arnually (not in ajvance) at a rate per arnum equal to Thres
{3%) per cent in excess of the prime commercial lending rate published and
charged by the Bank of Nova Scotia on substantial Canadian Ocllar lgans to its
prime risk commercial customers, bath before & well & after maturity until all
sums of interest and principal are paid.

Interest tc be deterwined at a rate per annm squal to Three (3%)
Parcent in excess of the prime comercial lending rate published and charged by
The Bark of Mova Scotia (@ Chartered Bank of Canada with Carporate Head Gffices
in the City of Toronta, in the Province of Ontario) on a substantial Canadian
Dollar loans to its prime risk comercial custormers [(hereinafier roferred to at
"prime rate”]), until all anounts secured hersunder are paid. It being furkher
uncerstaod end agraed that if ard whenever the prime rate is a variable rate
published and charged ty the Bank of Nova Scotia from time toc time. It being
further understood and agresd that if and whenever the prime rate is varied by
The Ban< of Nova Scotia the interest rate hersunder shall also he varied, sc
that at all times the interest rats hersurder, corpubsz on the daily misimor
balance, shall be the percentage stipulated for the periods sfaresaid plus the
prime rate then in effect (hereinafter referrsd to as the "current mortgage
rate"}. Ths Mortgagor, by thesz preserts, hereby waivas dispuie of and contest
with the orime rate, and of the effective date of any change therete, whather oo
not the Mortgsgur shall have received notice in respest of any change. It being
provided and agreed that interest at the current morteage rate then in effect
from time tc tine or the principsl sum, or on susch pact thereof as has been fram
time to tirme edvanced and is then oubstanding, computes “rom (and including) the
date the principal sum or any such part is avanced.

Wi HEREBY walve presentment for payment, notice of protest, damand for
payment and motice of non-payment.

JATED et the City of Edmonton, in the Provinee of Alberta, this % 7™
day of ~oeoeocter o ALDL 1983,

SAWRIOCE HILDINGS LT0,

Fer: é: ziﬁﬁ 2
Per: ///t///{/:.’..—-—:ﬂ'"‘*
/; =
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PROMISSORY NOTE

FOR VALLE RECEIVED SAWRIDGE HOLDINGS LTO. & Federally incorporated
company malntaining its head office on the Sawridge Indian Band Reserve near
Slave Lake, in the Proviace of Alberta, hereby pronisss to pay to WALTER PATRICK
TWINN, SAM TWINN AND GEORGE TWINN {together being ths Trustses of the Sawridge
Band Trust, hereirafter referred to as the "Trustees”), the sum of TWENTY FOUR
THOUSAND, SIX HUNDRED AND TWO ($24,602.00) DBOLLARS in lawful mongy of Canada at
Edmanton, in the Frovince of Alberta, ON DEMAND, together with interest thereon,
caloulated and compaounded semi-annually (not in advance) at a rate per annum
equal te Three (3%) per cent in excess of the prime camrercisl lsnding rate
published and charged by the Bank of Nova Scatia en substential Canadian Dollar
loans te its prire risk commercial customers, both before as well as after
maturity until all sums of interest and principal are paid.

Interest to be determined at 2 rate per annum equal to Three (3%)
Percent in excass of the prime commercial lending rate published ard charged by
The Bank of Nova Scatia (a Chartered Bank of Cenada with Corporate Head Offices
in the City of Toronto, in the Province of Untaric) o a substantial Canadian
Oollar loans ta its prime risk comwnercial customers (hereinafter referred to at
"prime rats”}, until all amounts secured hersurder are paid., It being further
understoad and agresd that if and whenever the prime ratz is a variable rate
published and charged by the Sank of Nova Scaotia from time o time. It being
further understood and agresd that if and whenever the prime rate is varied by
The Bank of Nova Scotia the interest rate hereundsr shall also be varied, so
thot at all times the interest rate hersunder, computed on the daily minimum
balance, shall be the percentage stipulated for the pericds aforesaid plus the
prime rate than in effect (hereinafter referred Lo as the "current martgage
rate”). The Mortgzagar, by thase presents, hereby waives dispute of and contest
with the prime rate, and of the effective date of any change thereto, whether or
not the Mortgagor shall have received notice in respect of eny change. It being
provided and agrsed that intersst at the current mortgape rats then in effect
from time to time on the principal sum, o on such part thereof as has heen frow
tire to time advanced and is then cutstanding, computad from (ard including) the
date the principal sum @ any such part is advanced.

WE AEREBY waive presentment far payment, notice of protest, demsn: for
payment and notice of non-payment.

.. DATZD st the City of Edmonton, in the Provinge of Alberta, this '= -
day U'F LRt Goaatlears Ty A.Do 19830
SAWRIDGE HOLDINGS LTD.

Pors Lo ba L03P2
Per: ___éf/;,,/‘/é_____._‘-——-—
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PROMISSORY NOTE

FOR VALUE RECEIVED SAWRIDGE HOLODINGS LTO. a Federally incorparated
Company mainstaining its haad office on the Sawridge Indian Band Reserve near
Slave Lake, in the Province of Alberta, hereby pronises to pay o WALTER PATRICK
TWINM, SAM TWINN AND GECRGE TWINN {together being the Trustess of the Sawridege
Banc Trust, hereinafter referred to as the "Trustees”), the sum of TWENTY
THOUSAND, ONE HUNDRZD AND EIGHTY FOUR ($20, 1B4.90} QOULARS in lawful money of
Caneda at Edmonton, in the Province of Alberta, ON Deratl, togather with
interest therson, calculated and corgounded semi-annually (net in advance) at a
rate per annum equal to Three (3%) per cent in excess of the prire comercial
landing rate published ang charged by the Bank of Nova Scoetia oo sunstantial
Canadian Oollar loans to its prime risk commercial customers, both hefore as
well as after maturity until all sums of intarest and principal are gaid.

Interest <o be defermined at & rate per amnum equal to Thres [3%)
Percent in excess of the prime commercial lending rate putlished ad charged ay
The Bank of Nova Scotia (3 Chartered Bank of Canada with Corporate Head 0ffices
in the City of Torontn, in the Province of COntario) on a substantial Canadian
Collar loans to its prime risk comercial custamers (hMereinafter referred %o at
"prime rate”), until all amounts sesured hersunder are paid. It peing furthe-
understood and agreed that if amd whenever the prime ratz is a variabla rate
published and charged by the Rank of Nova Scotia from ime to tice. It being
further understood ard agresd that if and whenzver the prime rate is varied by
The Bank of Nova Scotia the interes: rate hereundar shall alseo be varied, so
that at all times the interest rate hereunder, carputes o the daily minimum
balance, shall be the percentage stipulated for the periads aforesaid plus the
prive rate then in effect (hereinefter referrsd to as the "current mortgaga
rate”}, The Mortgsgor, by these presents, hereby waives cispute of ard contest
with the prime rate, and of the effective date of any change therato, whether or
not the Mortgagor shall have received netice in respect of any change. [t being
proviced and agreed that interest at the current martgsge rate then in effect
from time to time on the prinzipal sum, o on such part tharect as has heen from
time to time advanced and is then outsianding, computed from (and inciuding] the
date thg grincipal sum ar any such part is advanced.

WE HEREBY waive presentment for payment, notice of protast, damarg for
payment and notice of non-payment.

. JATEC at the City of Edmonton, in the Provinee of Alberta, this [0
day of tio.aecoose, ALD, 1983,

SAWRIDGE HOLDINGS L70.

Per: Le Lo gﬁﬁ :Z -
Per: /4{//54____:____7
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PROMISSORY NOTE

FOR VALLE RECEIVED SAWRIDGE HCLOZNGS LTD. & Fedsra.ly incarporated
company maintaining its head cffice on the Sawridge Indian Band Resarve near
Slave Lake, in the Province of Aloertas, hereby promisss to pay to WALTER PATRICK
TWINN, SAM TWINN AND CGEORGE TWINN (together being the Trustees of the Sawridge
Band Trust, hereinafter referral to as the "Trustees”), the sum of TWENTY
THOUSAND, ONE HUNDRED AND EIGHTY ONE (%20,181.00) DOLLAPS in lawful maney of
Caneda st Edmenton, in the Province of Alberta, ON DEMAND, fogether with
interest thareon, calculated and compoundec semi-annually (not in ajvance} at a
rate per annum equal to Three (3%} per cent in excess o the prive comercial
iending rate published and charged by the Bank of Nova Scctia on substantial
Canadian Dollar loams to its prime risk comrercial customers, both befaore as
well as after maturity until all sums of interest and principal are paid.

Interest to be determined at a rate per arnum equal to Three (3%)
Percent ir excess of the prime camercial lending rate published and charged oy
The Bark of Nova Scotia (a Chartered Bark of Canada with Corporate Head Offices
in the City cf Toronto, in the Province of Ontarial on e substantial Zanadian
Dollar loans to its prime risk cawrerciel customers (her=inafter referrad to at
“prire rate”}, until all amounts secured hereunder are pald. Tt being further
understood and apreed that if and whenever the prime rotz is a variable rats
published and charged by the Bark of Nova Scotia fram tims ta time. It being
further understoad and agreed that if and whenever the rrime rate is varied by
The Bank of Nova Scotia the intersst rate hareunder shall alsa be varied, 3o
that at all timss the interest rate hereunder, comuuted on the dally minimum
balanca, shall be the percentage stipulated for the pericds efcresaid plus the
primz rate then in effect (hereinafter referved to as the "current mortgage
rate”]. The Marigagor, by these presents, hersby waives dispute of ard contest
with the prime rate, and of the effective date of any change thereto, whether or
not the Martgagor shall have received noties in respect of any changs. It being
provided and agreed that interest at the current mortgage rate then in effect
fron fime to time on the principal sum, o on such part thereof as has been fram
tire to time advanced ard is then cutstanding, computee “rom (and including) the
date the principal sum ar any such part is advanced.,

WE HEREBY walve presentment fer payment, notice of protest, demand for
pavment and notice of non-payment.

.. DATEQ at tha City of Edmonton, in the Provints of Alberta, this (& th
day of -5.-;':._-4_(-_.:_.'--.I:)-r;'L_ . A.D. 1883.
SAWRTIGE HLDINGS LTO.

Pert eln 800 2
Per: //JM iy
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PROMISSIRY NOTE

FOR VALLE RECEIVED SAWRIOGE HOLDINGS LTO. a Federally incorporated
company maintaining its head cffice on the Sawridge Indian Band Reserve rear
Slave Lake, in the Province of Alberta, hereby promises to pay to WALTER PATRICK
TWINN, SAM TWINN AND GEORGE TWINN {together bsing the Trustees of the Sawridge
Band Trust, herzinafter referred tg as the "Trustees”), thz sum of EIGHT
TriDUSAND, ONZ HUNDRED ANC THIRTY EIGHT ($8,738.00) OOLLARS in lawful money of
“anada at Edmonton, in the Province of Alberta, ON DEMAND, together with
tnterest therson, caleulsted and compounded semi-annually {not in advance) at a
rate per arnum equal to Three (3%) per cent in excess of the prime comercial
lending rate published and charged by the Jank of Nova Scotia on substantial
Canadian Oollar loans to its prime risk comercial customers, both before as
well as after maturity until all sums of intersst and principal are paid.

Interest to be determined at a rate per annur equal to Three (3%)
“ercent in excess of the prime commercial larding rate published and charged by
The Bank of Nava Scotia (a Chertered Bank of Canada with Carporate Head Offices
in the City of Teronto, in the Province of Ontario) on a substantial Canadian
Jollar loans to its prime risk commercial customers {hereinafier raferred to at
‘prime rate"), until el amounts secured hereunder are naid. It being further
urderstood and agreed that if and wherever the primg rote is a variable rate
sublished and charged by the Bank of Nove Scotis from time to bime. It baing
Further understoad and agreed that if and whenaver the arime rate is varied by
The Bank of Nova Scotia the intersst rate hereunder shall also be varied, sno
that at all times the intsrest rate hereunder, camdtad on the daily minimum
balance, shall be the percentage stipulated far the ceriods aforesaid plus the
prime rate then in effect (hereinafter referred to =25 the "curcent marigage
rzte"]. The Mortpagar, by these presents, hereby waives dispute of and contas:
with the prime rate, and of tha effective cate oF any charge thereto, whether or
not the Murtgagor shall have recelved notice in respect of any change. It Seing
provided ard agread that interest at the current mortgage rate then in effect
fran time to time on the prircipal sur, ar on such part thereof as nas been from
time to time advanced and is then ocuistarding, computed fran (and including) the
date the principal sum @ eny such part is advanced.

WE HEREZY walve pressniment for payment, notie of protest, demard for
paymen®. and notice of non-payment.

_ DATED at the City of Edmenton, in the Froving of Alberta, this 1@ th
day o ;‘--'f-:-f.'..-s-,..";*_"-" R A.0. 1983,

SAWRIDGE 40L0INGS LTO,

Per: s/ 4 /A3
Per: L{/é,:————-..
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PROMISSORY NOTE

FOR VALUE RECEIVED SAWRIOGE HOLOINGS LTD. a Fedarally incorporated
company malntaining its head cffice on the Sawridge Indien Bard Reserve near
Slave Lake, in the Province of Albarta, harsby promises to pay to WALTER PATRIZK
TWENN, SAM TWINN AND GEORGE TWINN {together being the Trustess of the Sawridge
Band Trus%t, hereinafter referred to as the "Trustees”), the sum of FORTY FOUR
THOUSAND, ($44,000.00) COLLARS in lawful money of Canada at Edmonton, in the
Province of Alserta, ON DEMAND, topether with interest therson, calculated and
compourded semi-annually (not in advance! at a rate per annum equal to Three
(3%) per ceot in excesa of the prime commercial lending rate published and
charged by the Bank of Nova Scotis on substential Cenadian ODoilar loans to its
prime risk comwercial customers, both hefore as well & after maturity until all
sums of interest and principal are paid.

Interest to be determined at a rate per amnum equal to Three (3%)
Fercent in excess of the prime commercial lending rate published ard charged by
The Bark of Nova Seotia {a Chartered Bank of Canada with Corporste Head Dffices
in the City of Taronta, in the Province of Ontario) on a substartisl Canalian
Oollar loans to its prime risk camercial customers (hereinafier referrad to at
"prime rate”], until all amounts secured sereunder are paid. It being further
understood and agreed that if and wnensver the prime rae is a variable rate
Fublished and charged by the Bank of Nova Scotia from Sime to time. It being
further understocd and agreed that if and whenever the rrime rate is varied by
The Bark of Nova Scotia the interest rate hereunder shall alsu be varied, so
that at all tirmes the interest rate hereunder, computed on the daily minimum
balance, shall bes the percentage stinulated for the periods aforesaid plus “he
prime rate then in effect (hersinafter referred to as ‘he "current mortgage
rate”]. The Martgagar, by these presents, hereby waives dispute of and contest
with the prime rate, ard of the effective date of any change thereto, whether or
not the Mertgagor shall have received notice in respect of any ciange. It being
provided and agreed that interest at the current marigage rate then in effect
frar time to time on the principal sum, ar on such part thereof as has been from
time to time advanced ard is then cutstanding, computed fram (and including) the
date the grincipal sum ar any such pert is afvanced.

WE HEREBY walve presentment for payment, notie of protest, demard for
payrent and notice of non-payment.

DATED 2t the City of Edmonton, in the Provines of Alherta, this
day of Lo e, AJDL 1883,

SAWRIDGE HILOINGS LTD.
Per: /_(.4 P:_/ZM 4'7

Per: /%{/,fi _—
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PROMISSORY NOTE

FOR VALUE RECEIVED SAWRINGE HOLDINGS LTD. a Federally incorporated
conpany maintaining its head office on the Sawridge Indian Band Reserve near
Slave Lake, in the Province of Alberta, hereby promises to pay to WALTER PATRICK
TWINN, SAM TWINN AND GEORGE TWINN (together being the Trustees of the Sawridge
Band Trust, hereinafter referred to as the "Trustees"), the sum of TWO HUNDRED
FIFTY (NE THOUSAND THREE HUNDRED ($251,300.00) DOLLARS in lawful money of Canada
at Edmonton, in the Province of Alberta, ON DEMAND, together with interest
thereon, calculated and conpounded semi-annually (not in advance) at a rate per
annum equal to Three (3%} per cent in excess of the prime commercial lending
rate published and charged by the Bank of Nova Scotia on substantial Canadian
Dollar loans to its prime risk commercial customers, both before as well as
atter maturity until all sums of interest and principal are paid,

Interest to be determined at a rate per anrum equal to Three {3%)
Percent in excess of the prime commercial lending rate published and charged by
The Bank of Mova Scotia (a Chartered Bank of Canada with Corporste Head Offices
in the City of Toronto, in the Province of Ontario) on a substantial Canadian
Dollar loans to its prime risk commercial customers {hereinafter referred to at
"prime rate"), until all amounts secured hereunder ave paid. It being further
understood and agreed that if and whenever the prime rate is a variable rate
published and charged by the Bank of Nova Scotla from time to time. It reing
further understocd and agreed that if and whenever the prime rate is varied by
The Bank of Nova Scotia the interest rate hersunder shall alse e varied, so
that at all times the interest rate hereunder, computed on the daily minimum
balance, shall be the percentage stipulated for the periods aforesaid plug the
prime rate then in affect (hereinafter refarved to a5 the "current mortgage
rate"). The Mortgagor, by these presents, hereby waives dispute of and contest
with the prime rate, and of the effective date of any change thereto, whether or
not the Mortgagor shall have received rotice in respect of any change. It being
provided and agreed that interest at the current mortgage rate then in effect
from time to time on the principal sum, or on such part thereof as has been fror
time to time advanced and is then outstanding, computed frem {and including} the
date the principal sum or any such part is advanced,

WE HEREBY walve presentment for payment, notice of protest, demard for
payment and notice of non-payment.

. DATED at the City of Edmonton, in the Province of Alberta, this R
day of o .z.rnae  , B.D. 1083,

SAWRIDGE HOLDINGS LID,

ver: fyfg Ma D
Per: q//éf____ '
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TAIS AGREEMENT made wit™ effsct from the | T % g)fmbni:"-‘f‘-"‘"‘;g,g;;‘;g‘m i the
A.D. 13873, Aflféawtof
Pqu u\o}
TRANSFER AGREEMENT Sworn before me this Zé? .............. day
! LREENE of .24l ember ap.oo//
- mah\m\
. ANotary Pubiic, ACommissionar for Oaths
BETWEEN ¢

in and for the Province of Alberta

Catherine A. Magnan
tdy Commission Expires
WALTER PATRICK TWINN, SAM TWINN, and GEOIRGEJafddies 20 1.2

(together being the Trustees of the Sawridge Hand
Trust, herein referred to as thz "New Trustees")

OF THE FIRST PART

and :
SAWRIOSE HOLBINGS LTQ. (a federally incorporatad
Company maintaining its head office on the Sawridge
Indian Band Reserve near Slave Lzke, Province of
Albterta, hereinafter referred to as the
"Purchaser"”)
OF THE SECGOND PART
WHEREAS:
1. The New Trustees are the legal ownsrs of certain asszets

{herein referred to as the "propaerty”) described in Scheduls "A”"
annexed to this Agreement, and haold the progerty in trust for the
members of the Sawridpe Indian Band.

2. The New Trustees heve sgreed to transfer to the Purshaser all
of their right, title and irferest in and to the property and the
Purchaser has agreed to purchase the properiy upon and subject to
the terms set forth harein;
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3. The New Trustees and “he Purchaser have agreed to file joint-
ly an Election under subsection B5(1) of the Fedsral Income Tax
Act 1n respect of the property and the amourt to be electad in
respect of the property as set forth in Schedule "A" to Ehis
Agresment, the said Election and amounts having been madez and
agreed to anly for tax purposes of ths partizs heretoy

MOW THEREFCRE THIS ADREEMENT WITNESSES THAT:
‘. For geod and valuable consideratian as rore particularly set
forth in Schedule "A* hgreta, now paid by the Furchaser to the Naw
Trustees {thz receipt and sufficiency of whish is hereby acknow-
ledged]} and being fair market value of the orgperty descrioed snd
rafarred to in the saic Schedule "A", the New Trustees harely
grant, bargain, sell, assign, transfer, coawvey and set over unto
the Purchaser, its successors and assigns, ths property owned by
the New Trustess as descriked and referred %3 in Schaduls “"A"
herato annexued,

2. The purchase price for the aroperty shall he naid as
foullows: ’

{3] by promissory note or notes drawn iy the Purchaser in
favour of the New Trustees equal i1 value tp ths
aggregate of the adjusted cost bas:s to the New Trustses
of all items of the said property;

(b) by the issuing by the Purchaser tc the New Trustess of
one or mores Canmon Shares of the Pyrchaser,

.’.K3



3. The new Trustess hereby covenans, promise and agrez with the
purchaser that the New Trustees are or are ertitled to be now
rightfully possessed of and entitled to the property hereby sold,
assigned and transferred to the purchaser, and that tha New
Trustees have covenant good right, title and authority ta sell,
assign and transfer the same unto the Purchaser, its successors
and assigns, according tc the true intent and meaning of these
aresents; and the Purchaser shall immediately a®ter the sxecution
and deslivery hersof have possession and may from time o time anrd
at all times hereafter peaceably and guietly have, hold, possess
and enjoy the same and every part thereof to and for its awn use
and benefit without any manner of hindrance, intsrcuption, moles-
taticn, claim or demand whatsozver of, from or by tre New Trustees
ar any person whomsoaver; and the Purchaser shall have good and
marketable titls thereta, free and clear and snsolutely raleased
and discharged from and against all former ani other bargains,
sales, gifts, grants, mortgages, pledges, szurity interests,
adverse claims, liens, charges and sncumhrances of any natura or
kind whatzver {except as sgecifically agreed o between the
parties).

4, For the ourpases heraof:

(1) "fair market value” of the property:

(a} shall mean the fair market wvalye thereaf an the
effective dste of this Agresment,

{b) subject to (c) balow, the ¥fair market value of the

property which is being mutually agreed upon by tae

New Trustees and the Purchaser is listed and as
descricsed in Schedule A attach:d hereto,

(1) in the event that the Minister of National FRevenus
or any other comgetent authority at any time
finally determines that the fair market valus of
the property referred to in (a2 above differs from
the mutually agreed upon value in (b) above, the
fair markel velue of the property shall for all
purposaes of this Agreement be deemad always to have
been eauel tc the value finally determined by the
sald Minister or other competest authority.

el /A
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(ii) "tax cost” of the property shall mesn the cost amount
of the property far income tax purpaoses, as of the
effective date of this Agreemant,

(iii}) Thz "purchase prica” for the properzy shall be the
feir market value thereof as determined under (i)
above.

5. The New Tristess and the Purchaser shall jointly complete and
file Farm T2057 (Elsction on Oisposition of Property to a Canadian
Corporatin, herein referred to as "Election") reguired under
sutsection 85(1) of The Federal Income Tax Act inm respect of the
property with the Edmonton distriet offices of Revenuz Canada -

Taxation on or before such cates as may be rzguired by the said
Income Tax Act,

5. The Purchaser shall, upon execution of :nis Agrzemant, cause
to be issued and allotted to the New Trustses the shares set aut
in Schedule A hersto.

7. The New Trustees covenan: and agree with the Furchaser, its
successor and assigns, that they will from time to tirme and st atl
times hereafter, upon Bvery reasanable request of the Purchaser,
its successors and assigns, make, dc and exezute or cauyse and
procure to be made, done and executed all such further acts, desds
OrC assurances as may be reasonably required by the Purchaser, its
successors and assigns, for more effectually and completely vest-
ing in tha Purchasar, its successors and assigns, the property
hereby sold, assigned and transfered in azcordanze with the terms
hereof, and the Purchaser makes the same dndertaking in favour of
the New Trustees.

COI}’S
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- IN WITNESS WHEREOF this Agraesment has been exscuted on the
dates indicatec oy the New Trustees and thes Purchaser effective as
of the date first above written.

5 “T"-" /’(,c >
z frmdiming S S
3 L
- Date
. : é [J%Cﬁ Q.__-.
2 - _ . Walter Patrick Twinn
_3 AT L J et i ey T

Witness

g

& Date T kg '

_“L:_?{::.L;\_..n.--. '-‘—J‘L—‘“.
. ) “Sam Twinn
D7 Sty Bt ot )
Witness '

& i PP
& C e - L -
Nat =
- o éé;j?,f&ﬁ»#l,wﬂﬁ ;::j%ﬂui—ul_

e ) . [3907/3 e~ Twinn / [
o _"’,/ ' __' h {'__..4\_/}1"; ol -"i_/{.-e_-l- ST _,Ji‘"'
Witress '
! :I_ [ f‘ r//:,.' . ?J
. Oate éy //é
L 7 J// -
Sawrddge Holgings Ltd.
g Witness {c/s)
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] APPENDIX "A"

i THIS is Appandix "A" to an Agreement mads with effect fram
the 9 day of .. . , A.D. 1883,

? BETWEEN:

WALTER PATRICK TWINN, WALTER FELIX TWINN, SAM
TWINN, and 0AVIO A, FENNELL (the "01d Trustees")

- and:

¢

= WALTER PATRICK TWINN, SAM TWINN AND GEORGE
- TWINN (the "New Trustees")

The praoperties referred to in that Agreesment arsa;

Description 0ld Trustes(s!

AL The Zeidler Froperty

All that portiasn of the Northeast Walter P, Twinn
guarter of Section 38, Township 72,
i Range 6, West of tha 3th Meridian
which lies between ths North Iimit
5 of the Road as shown on Roac Plan
& 348 E.0. and the Southwest limit of
Ehe right-of-way of the Edmontan
Dunevegan and British Columbia
Railway as shawn on Railway Plan
4861 B.0. containing 28.1 Hectares
(6.40 acres) mors or less

excepiing thereout:
{a} 22.6 Hectares [(55.73 acres])

more or less described in
Certificate of Title Ho. 227-v-136;

v ) (b] 0.158 Hectares (1.28 acres)
L. - more or less as shown on Road Plan
T 469 L.Z.
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Oescription

The Planer Mill

Plan 2580 T.R., Lot Four (4],
conteining 7.50 Hectares (18.73
acres) more or less, (P.T. SECS. 23
and 30-72-4-W3TH, Mitsu Lake
Industrial Park] excepting thereoaut
all mines and minerals.

Mitsue Property

Plan 2580 T.R. Lot Eight (8)
cantaining 65.54 Hectares mare or
less (part of Sections 29 and 390-72-
4-W5TH, Mitsu Lake Industrial Park]
excepting thersout all minss and
minerals and the right to work the

B ama,

The Residences

Lot 3, Block 7, Plan 1315 H.W.
{305-1sf St. N.£,)

Lot 18, Block 33, Plan 5328 R,S,
{301~7%h St. 5.E.)

Lot 17, Block 35, Plan 5928 R.S.
{303-7th St., §5.E.)

Sheres ir Companies

1. Sawridege Holdings Ltd.

Walter Patrick “winn -
20 Class "A" cammon

George Twinn -
Z Elass "A" common

Walter Felix Twinn -
10:Class "A" comman

0ld Trustee(s!

Walter P. Twinn

Walter P.

Twinn
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Des:rigticn

2.

Sawridge Enterprises Ltd.

Walter P. Twinn -
1 share

Samuel B, Twinn -
1 ghare

George Twinn -
1 shara

Sawridge Osgvelopment Co., (1377) Ltd.

Walter P. Twinn -
8 common

Sam Twinn =
t comran

Walter Falix Twiar -

-

I camman

Sawridge Hotels Ltd.

Walter P. Twinn, 1059
Oavid A. Fennell, 1

Slave Lake Oevelopments Ltd.

Band holds 22,000 shares

dalter Twinn holds 250 shares

Trustes(s)
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This is Exnibit * " * raferrad to In the

- Affidavit of
'}_T & L}‘k k o \C.,'\ C_\

Swom before me this .5 (o

dayt

OF 2N e A AD, 2011

A Notary Bublic, A Gommissioner for Oathe

SAWRIDGE BAND INTER VIVOS SETTIESR{GHH® Provina ”A“”"’@

Foon
oL

DECLARATION QF TRUST

THIS DEED OF SETTLEMENT is made in duplicate the

day of Rhpril, 1585
BETWETEHN

CHIEF WALTER PATRICK TWINN,

of the Sawridge Indian Band,

No. 18, Slave Lake, Alberta,

(hereinafter called the "Settlor"),

GF THE FIRST PART,

~ and -

CHIEF WALTER PATRICK TWINN,

GEORGE V. TWIN and SAMUEL . TWIN,

of the Sawridge Indian Band,

No. 19, Slave Laks, Albherta,

(hereinafter collectively called

the "Trustees™),

OF THE SECOND #FART.

WHEREAS the Settlor desires to create an inter
vivgs settlement for the bensfit of the individuals who at
the date of the execution of this Deed are members of the
Sawridge Indian Band No. 19 within the meaning of the
provisions of the Indian Act R.S.C. 1970, Chapter 1-6, as
such provisions existed on the 15th day of April, 1982, and

the future members of such band within the meaning of the

said provisions as such provisions existed on the 15th day
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of April, 1852 and for that purpose has transferred to the
Trustees the property described in the Schgdule hereto;

AND WHEREAS the parties desire to declare the
trusts, terms and provisions on which the Trustees have
agreed to hold and administer the said property and all
other properties that may be acquired by the Trustees
hereafter for the purposes of the settlement;

BOW THEREFORE THIS DEED WITNESSETH THAT in consid-
eration of the respective covenants and agreements herein
contained, it is hereby covenanted and agreed by and between
the parties as follows:

1. The Settlor and Trustees hereby establish & krust
fund, which the Trustees shall administer in accordance with
the terms of this Deed.

2. In this Settlement, the following terms shall be
interpreted in accordance with the following rules:

{a} "Beneficiaries" at any particular time shall mean
all persons who at that time qualify as members of
the Sawridge Indian Band No. 189 pursuant to the
provisions of the Indian Act R.S.C. 1976, Chapter
I-6 as such provisions existed on the 15th day of
April, 1982 and, ir the event that such provisions

re amended after the date of the execution of

this Desd zll persons who at such particular time
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wggld qualify for wmembership of the Sawridge
Indian Band No. 19 pursuant to the said provisions
as such provisions existed on the 15th day of
April, 1982 and, for greater certainty, no persons
who would not gualify as members of the Sawridge
Indian Band No. 19 pursuvant to the said provi-
sions, as such provisione existed on the 15th day
of April, 1982, shall be regarded as "Benefi-
ciaries" for the purpose of this Settlement
whether Or not such persons bhecome or are at any
time considered to be members of the Bawridge
Indian Bard No. 19 for all or any other purposes
by wvirtue of amendments to the Indian Act R.5.C.
1970, Chapter I-6 that may come into force at any
time after the date of the execution of this Deed
or by virtue of any other legislation enacted by
the Parliament of Canada or by any province or by
virtue of any reqgulation, Order in Council, treaty
or executive act of the Government of Canada or
any province or by any other meane whatsoever;
provided, for greater certaiaty, that any person
who shall become enfranchised, become a member of
another Indian band or in any mannasr voluntarily

cease to be a3 member of the Sawridge Indian Band
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{b)

No 19 under the Indian Act R.5.C. 1870, Chapter
I-6, as amended from time to time, or any consoli-
dation thevrecof or successor legislation thereto

shall thereupon cease to be a Beneficiary for all

‘purposes of thisg Settlement; and

"Trust Fund" shall mean:

(A} the property described in the Schedule here-
to and any accumulated income thereon;

(B) any further, substituted or additional pro-
perty and any accumulated income thereon
which the Settlor or any other person or per~
sons may donate, sell or otherwise transfer
or cCause to be transferred to, or wvest or
cause to be vested in, or otherwise acguired
by, the Trustees for the purposes of this
Settlement;

{C} any other property acguired by the Trustees
purzuant to, and in accordance with, the
provisions of this Settlement; and

{D} the property and accumulated income thereon
{if any) for the time being and from time to
time into which any of the aforesaid proper-
ties and accumulated income thereon may be

converted.
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3. The Trustees shall hold the Trust Fund in trust
and shall deal with it in accordance with the terms and con-
ditions of this Deed. HNo part of the Trust Fund shall be
used for or diverted to purposes other than those purposes
set out herein., The Trustees may accept and hold as part of
the Trust Fund any property of any kind or nature whatsoever
that the Settlor or any other person or persons may donate,
sell or otherwise transfer or cause to be transferred to, or
vest or cause to be vested in, or otherwise acquired by, the
Trustees for the purpcses of this Settlement.

4. The name of the Trust Fund shall be "The Sawridge
2and Inter Vivos Settliement™, and the meetings of the Trus-
tees shall take place at the Sawridge Band Administration
Office located on the Sawridge Band Reserve.

5. Any Trustee may at any time vesign from the office
of Trustee of this Settlement on giving not less than thirty
{30) days notice addressed to the other Trustees. Any
Trustee or Trustees may be removed from office by a resolu-
tion that receives the approval in writing of at least
eighty percent (80%) of the Beneficiaries who are then alive
and over the age of twenty-one (21) YeAars. The power of
appointing Trustees to fill any vacancy caused by the death,
resignation or removal of a Trustee shall be vested in the

continuing Trustees or Trustee of this Settlement and such
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power shall be exercised so that at all times {except for
the periocd pending any such appointment, including the
pericd pending the appointment of two (2) additional Trus-
tees after the executicn of this Deed} there shall be at
least five (5) Trustees of this Settlement and so that no
person who is not then a Beneficiary shall be appointed as a
Trustee if immediately before such appointment there is more
than cne {1) Trustee who .is not then a Beneficiary.

5. The Trustees shall held the Trust Fund for the
benefit of the Benefliciaries; provided, however, that at the
end of twenty-one (21} years after the death of the last
survivor of all persons who were alive on the 13th day of
april, 1982 and who, being at that time registered Indians,
were descendants of the original signators of Treaty Namber
8, all of the Trust Fund then remaining in the hands of the
Trustees shall be divided equally among the Beneficiaries
then living.

Provided, however, that the Trustees shall be
specifically entitled not to grant any benefit during the
duration of the Trust or at the end therecf to any illegiti-
mate children of Indian women, even though that child or
those children may be registered under the Indian Act and

their status may not have been protested under section 12{2)

theresunder.
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The Trustees shall have complete and unfettered
discretion E; pay or apply all or so much of the net income
of the Trust Fund, if any, or to accumulate the same or any
portion thereof, and all or so much of the capital of the
Trust Fund as they in their unfettered discretion from time
to time deem appropriate for any one or more of the Benefi-
claries; and the Trustees may make such payments at such
time, and from time to time, and in such manner and in such
proportions as the Trustees in their uncontrolled discretion
deem appropriate,

7. The Trustees may invest and reinvest sll or any
part of the Trust Fund in any investments authorized for

Trustees' investments by the Trustees® Act, being Chapter

T-10 of the Revised Statutes of Alberta, 1980, as zmended
from time to time, but the Trustees are not restricted to
such Trustee Investments but may invest in any lnvestment
which they in their uncontrolled discretion think fit, and
are further nof bound o make any investment nor to acecumu-
late the income of the Trust Fund, and may instead, if they
in their uncontrolled discretion from time to time deem it
appropriate, and for such period or periocds of time as they
see fit, keep the Trust Fund or any part of it deposited in

a bank to which the Bank Act (Canada) or the Quebec Savings

Bank Act applies,
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8. The Trustees are authorized and empowered to do
all acts necessary or, in the opinion of <the Trustees,
desirable for the purpose of administering this Settlement
for the benefit of the Beneficiaries including any act that
any of the Trustees might lawfully do when dealing with his
own praoperty, other than any such act committed in bad faith
or in gross negligence, and including, without in any manner
to any extent detracting from the generality o©f the fore-
going, the power

(a) to exercise all voting and other rights in respect
of any stocks, bonds, property or other invest-
ments of the Trust Fund;

(b) to sell or otherwise dispose of any property held
by them in the Trust Fund and to acquire other
property in substitution therefor; and

{c} to employ professiconal advisors and agents and to
retain and act upen the advice given by suoch pro-
fessionals and to pay such professionals such fees
¢r other remuneration as the Trustees in their
uncontreolled discretion from time to time deem
appropriate (and this provision shall apply to the
pavment of professional fees to any Trustee who
renders professional services to the Trustess).

9, Administration costs and expenses of or in connec-

tien with the Trust shall be paid from the Trust Fund,

SAWO000046



including, without limiting the generality of the foregoing,
reasonable ;;imbursement to the Trustees or any of them for
costs (and reasonable feeg for their sgervices as Trustess)
incurred in the administration of the Trust and for taxes of
any nature whatsoever which may be levied or assessed by
federal, provincial or other govesrnmental authority upen or
in respect of the income or capital of the Trust Fund.

10. The Trustees shall keep accounts in an acceptable
manner of all receipts, disbursements, investments, and
other transactions in the administration of the Trust.

11, The provisions of this Settlement may be amended
from time tc time by & resoluticn of the Trustees that
receives the approval in writing of at least eighty percent
(80%) of the Beneficiaries who are then alive and over the
age of twenty-one (21) years provided that ne such amendment
shall be valid cr effective to the extent that it changes or
alters in any manner, or to any extent, the definition of
"Beneficiaries” under subparagraph 2{a} of this Settlement
or rchanges or alters in any manner, or to any extent, the
benefjicial ownership of the Trust Fund, or any part of the
Trust Fund, by the Beneficiaries as so defined,

12, The Trustees shall not be liable for any act or
cmission done or wmade in the exercise of any power, author-

ity or discretion given to them by this Deed provided such
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act or omission is done or made in good faith; nor shall
they be liable to make gocd any loss or diminuticon in value
of the Trust Pund not caused by their gross negligehce or
bad faith; and all persons claiming any beneficial interest
in the Trust Fund shall be deemed to take notice of and
subject to this clause.

13. Bubject to paragraph 11 of this Deed, a majority
of fifty percent (50%) of the Trustees shall be required for
any decision or action taken on behalf of the Trust,

Each of the Trustess, by joining in the execution
of this Deed, signifies his acceptance of the Trusts here-
in. Any other person who becomes a Trustee under paragraph
5 of this Settlement shall signify his acceptance of the
Trust herein by executing this Deed or a true copy hereof,
and shall be bound by it in the same ménner as if he or she
had executed the original Deed.

14, This Settlement shell be governed by, and shall be

construed in accordance with the laws of the Province of

SAWO000048



- 11 -

Alberta.

IN WITHESS WHEREBOF the parties hereto have
executed this Deed. '

in the br AND DELIVERED
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This is Exhibit H " referred 10 in the
Affidavit of

Pawl wiold

n before me this ........... }-?_ ............ da
SARRIDGE BAND 'J.‘I-'t!.!S'].'SWGr ) :

of Siﬁﬁmbﬂfﬂw 204/

T O, e,

RESOLUTION OF TRUSTEES L iicwmmr-rubie A Comtbissionsr for OMhe
’ in and for the Province of Alberta
) Catfefing A. Magna
My Commission Expires
WHEREAS the undersigned are the TruSt.a:s of amnuary 29, 20!

inter vivos settlement (the fSigtidgdiBandefte gdatthe
15, -'~.§a e ApELl . 1982 be ?;’:p ﬂﬁgg Twinn,
wé t. and C alver-Patri ix

3 George viompg gy

3 gt T P IR
i ;

AND WHEREAS the beneficiaries of the Sawridge Band
Tryst are the members, present and future, of the Sawridge
Indian Band (the "Band”), & band for fhe purposes of the
Indian Act R.8,C,, Chapter 149; ;

AND WHEREAS anendments introduced into the House
of Commons on the 28th day of Pebruary, 1985 may, if
enacted, extend membersahip in the Band .to certain classes of
persons who did no: qualify €or auch membsrship on the 15th
day of Apeil, 198%;

AND WEERBAS pursuant to paragragh § of the
ingtrument {the "Trust Instrument®) establishing the Trust
the undersigned have complete and unfettered discretior to
pay or apply all or so much of the net incoms of the Trust
Fund and all or g0 much of the capital of the Trust Fund as
they in their unfettered digcretion from time to time deem
appropriste for the beneficiaries of the Truat;

AND WHEREAS for the purpose of precluding fuyture
uncertainty as to the ideatity of the beneficiarims of the
Trust the Trustees desize to exsrcise the gald pover by
regsettling the assets of the Trust for the benefit of only
those persons (the "Beneficiaries®) who qualify, or would in )
the future qualify, for membership in the Band under the
%:roxzrislons of the Act in force on the 15th day of april,

982; :
B )

{éﬁ@ AND WHEREAS by deed axecuted the lgﬂday of
m, 1985 betwaen Chief Walter Patrick Tvinn, ag Settlor,
and the undersigned as Trustees, an inter vivos settlsment
{the "Sawridge Band Inter Vives Settlement*) has been
conatituted for the benefit of the Beneficiarjes;

NOW TEEREFORE BE IT RESQLVED TEAT

1. the power conferred upen the undarsigned is their
capacities as Trustees of the Trust pursuant to paragraph §
of the Trust Insttument be and the same {3 horeby exercised
by transferring all of the assets of the Tryst to the
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undersigned i{n their Capacities as Trustees of the Sawridge
Band Inter Vives Settlament; and

2. Chief Walter Patrick Twinn ig hereby authorized to
execute all shave transfer forms and other instruments in
writing and to do all other acts and things neceasary or
expedient for the purpose of completing the trangfer of the
§3id assets of the Trust to the Sawridge Band Inter Vivoes

Settlement in accordance with all applicable legal
forwalities and other legal requirements.

]
DATED the 5% day of uzﬁ, 1985,

-ACCEPTANCE BY TRUSTEES .

The undersigned in their capacities 2s Trustees of
the Sawridge Band Inter Vives Settlement hersbv declare that
they accept the transfer of ail of the asset: of the Trust
and that they will hold the 83id assets and deal with the
same hersafier for the benefit of the Beneficiaries in all
respects in accovdance with the terns .and Provigions of the
Eawridge Band Inter Vivos Sattlament, '

AP

DATED the ;aﬂd,y ofﬁ, 1985,
Chief Walter patricx T™winn

Aol @

a&nuel G. Twin
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DECLARATION OF TRUST MADE THIS 16TH DAY OF APRIL,
This is Exhibit = <N " referred 10 In the
Affidavit of
Pa uJ . to]c&

' Sworn before me this ... }.:2 ......... .gay
BETWEEN: . of Sentember.  ap.,20l/

WALTER PATRICK TWINN, SAM TWMtan&REI:!]c A Coramissiones for Oeths
GECRGE TWIN in and for the Province of Alberta

(hereinafter referred to collectively Uatherine A Magnan
as the "0ld Trustees") My Commission Expires

1985.

January 28, 20 L
OF THE FIRST PART

AND :
WALTER PATRICK TWINN, SAM TWIN AND
GEORGE TWIN
{hereinafter referred to ' collectively
as the "New Trustees")
OF THE SAWRIDGE INTER VIVDOS SETTLEMENT

OF THE SECOND PART

WHEREAS the "0ld Trustees" of the Sawfidge Band. Trust
(hereinafter referred to as the "trust”) hold -legal title-to
the assets described in Schedule "A" and settlor Waltgr P. Twinn
by Deed in writing dated the 15th day of April, 1985 created
the Sawridge Inter Vivoé Settlement (he#einafter refeired to

as the "settlement"). -

AND WHEREAS the settlement was ratified and approved

at a general meeting of the Sawridge Indian Band held in the

Band Cffice at Slave Lake, Alberta on April lSth,_A.b; 1985.
NOW"THEREFQRE this Deed witriésseth as followst ™

The undersigned hereby declare that as new trustees

they now hold and will continue to hold legal title to the assets

described in Schedule "A" for the benefit of the settlement,

in. accordance with the terms-therecf.
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Furthei’ edch o1d trustee 'a'é'ésf"“'}i‘é'feb'y"'as"‘.sigr_i and release
to the new trustees any and all interest in one or more of the

promissory notes attached hereto as Schedule "B". '

OLD TRUSTEES

NEW TRUSTEES

SAWO000124
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SCHEDULE "A"
SAWRIDGE. HOIDINGS LTD, =-= SHARES
WALTER PATRICK TWINN 30 CLASS “A" COMMON

GEORGE TWIN 4 CLASS "A" COMMON

SAM THIN 12 CLASS “A" COMMON

-SAWRIDGE - ENERGY -LTD. —--- SHARES

WALTER PATRICK TWINN 100 CLASS "A“ COMMON

SAWO000125
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SCHEDULE 'B'

PROMISSORY NOTE

FOR VALLE RECEIVED SAWRIOGE HOLDINGS LYD. a Federally incarporated
comany meintaining its head office on tha Sawridge Indian Sand Resarvg near
Slave Lake, in the Province of Alberta, hersby promisss to pay to WALTER PATRICK
TWINN, SAM TWINN AND GEORGE TWINN (together being the Trustess of the Sawridge
Band Trust, hereinafter refarred to as the "Trustees”), the st of TWD HUNDRED
ANO NINETY-THREE THOUSAND, ONE HUNDRED AND SEVENTY-EIGHT ($293,178.00) DOLLARS
in lawful mongy of Canada at Edmorton, in the Province of Albarta, DN DEMAND,
togather with interest therson; calculated and covpourded semi-annually (not in
advance) et a rate per annum squal to Thres (3%) par cent in excess of tha prime
comearcial lending rate published and chargaed by ths Bank of Nova Scotia on
substantial Canadian Ocllar lcars to its prime risk cammercisl custamers, both
befare as well as after maturity until all sums of interasst and principal are
paid.

Intersst to be determinad at a rate per annum equal to Thres {3%)
Percent in axcess of the prime comnercial lemding rate published and charged by
The Bark of Nova Scotia (a Chartered Bank of Canada with Carporate Head 0Offices
in the City of Tarontn, in the Province of Ontario) on a substantial Canadian
Dollar lcans to its prime risk commercial customers (herainafter referred to at
"primg rate”), until all amounts secured hereunder are paid. It being further
understocd and agreed that if and whanever the prise rats is a variable rate
published end charged by the Bank of Nova Scotia from time to time, It baing
further understood ‘ard agread that if and whensvar the prime rate is varied by

s~ -The Bank- of -Nova-Scotia tha-intsrest rate hersunder:shall -also.bs varied, so

.\ : . . .
A : Per: _
Sl ;

that at all times the interest rats hersundsr, comuted on the daily minimum
balanca, shall bs the percentage stipulated fur the periocds afaresaid plus the
prime rate then in effsct (hereinafter referrad to = the "current mortgage
rate”). The Martgagar, by these prasents, hereby waives dispute of and contest
with the prime rate, ard of the effective date of any change thersto, whether or
‘not the Mortgager shall have recaived notice in respsct of any change. 1t being
provided and agraed that interaat at the current mortgage rats then in effect
from tima to time on the principal sum, o on such part thersof as has been from
time to time advanced ard is then outstanding, computed fron (and including) the
data tha principal sum ar any such part is advanced.

WE HEREBY waive pre_santrfant far payment, notice of protest, demsrd for
paymant and notice of non—payment.

DATED at the City of Edmonton, in the Province of Alberta, this H*Hv
day of Deceeber , A.D. 1983

SAWRIDGE HOLDINGS LTOD.

Per: 4 1:' f%&g
: %'__ﬁn
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PROMISSORY NOTE

FOR VALLE RECEIVED SAWRIOGE HOLDINGS LTD. & Federally incarparated

- company maintaining its head offica on the Sawridgs Indian Band Reserve near

Slave Lake, .in the Province of Alberta, hershy promisss to pay to WALTER PATRICK
TWINN, SAM TWINN AND GEORGE TWINN (together being the Trustess of the Sawridge
Band Trust, hersinafter referred to a8 ths "Trustess”), the sum of ONE HUNDRED
THOUSAND ($100,000.00) DOLLARS in lawful money of Canada et Edmonton, in the
Province of Alberta, ON DEMAND, together with interest thereon, calculated and
compounded semi-annually (not in ajvance) at a rats per annum equal to Thres
(3%} par cent in excess of ths prime commersial landing rats published and
charged by tha Bank of Nova Scotia on substantial Canadian Dollar loans ko its
prime risk commercial custorers, both befare as well as after maturity until all
sums of interest and principal ars paid. '

Intersst to be determined at a rate per awun equal to Thres (33%)
Percant in excess of the prime cowrercial lending rate published and charged by
Tha Bank of Nova Scotia (a Chartered Bark of Canada with Carporata Head OFfices
in the City of Taronto, in the Province of Ontario) ot a substantial Canadian
Oollar lpens to its prime risk commercial customers (hereinafter referrTed to at
"prime rats®}, until all emounts secured hereunder are paid, It being further
understood and agreed that if and whensver the prim rate is a veriable rate
published and charged by the Bank of Nova Scotia from time to time. It being
further understood and agreéd "thst if and whenever' the prime-rate-is--varied-by
The Bank of Nova Scotia tha interest rate hereunder shall alss be varied, so
that at all times the intersst rate hersunder, corputad. on the daily minimum
balance, shall be the percentege stipulated for thé pericds afarasaid plus the
prime rate than in effect (hersinafter refarrad to.as the "current martgage
rate”). Ths Mortgagar, by these pressnts, hereby wailves disputs of and contsst
with the prime rats, and of the effective date of ‘any change thersto, whather or
not tha Mortgagor shall have received notice in respect of _any change. Tt being
provided and agreed that intsrest at the current mortgage rate then in effect
from time to time on the principal sum, o on suchipart therecof as has been fraom
time to time advanced and is then outstanding, computed fronm {amd including) the
date the principal sum or any such part is advancsd,

| WE HEREBY waive presentment for' paymant, fiotide bf protest, demard for
payment and notics of non-payment. :

DATED at the City of Edmenton, in the Province of Alberta, this |9

day of Decewmber » AO. 1983

SAWRIOGE HOLDINGS LTD.

Par: 421 5%2 _
Par: »
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PROMISSORY NOTE

FOR VALLE RECEIVED SAWRIOGE HOLDINGS LTO, a Federally incarporated
company maintaining its head office on the Sawridgs Indian Band Reserva near
Slava Laka, in the Prévinca of Alberta, heraby promses to pay to WALTER PATRICK
TWINN, SAM TWINN AND GEORGE  TWINN. (together being tha Trustess of the Sawridgs
Band Trust, harsinafter referred to as the "Trustees"), the sum of SIXTY
THOUSAND ($80,000.00) OOLLARS in -lawful mongy  of Canada at Edmonton, in the
Province of Alberta, ON DEMAND, together with intarest thereon, calculatad and
compounded semi-annually (not in afvance) at a rats per annum equal to Three -
(3%) per cent in excess of the prims commercial lerding rate published and
charged by the Bank of Nova Scotia en substantial Canadian Dollar loans to its
prime risk commercial customers, both before o8 we'l & after maturity until all
sums of interest and principal arse paid.

Interest to be determined at a rate par annum egual to Three {3%)
Percent in excess of the prime caovmereial lending rate published and charged by
Tha Bank of Nova Scotia (a Chartered Bark of Canads with Carporate Hsad Offices
in the 'City of Taronto, in the Province of Ontario) on a substantial Canadian
ollar loans to its prims risk commercial customers (hereinafter referred to at
"prime rate”), until all amounts secured hersundar are paid. It being further -
understood and agreed that if ard whenever the prim rate is a variable rats
published and charged by tha Bank of Nova Scotia from time to tima. It being
further understocd and agresd that if ard whenever the prime rata is varied by
The Bank of Nova Scotia the intersst rate hereunder shall also ba varied, so
that at all times the intersst rata hersunder, compited on the daily minimum
balanca, shall be tha parcentags stipulatad for the periods afaresald plus the
prime rats then in effect (hersinafter refarred to = the "current mortgage
rate”). The Mortgagar, by these presents, hershy wilves dispute of and contest
with the prime rate, and of ths sffective data of gy changa therato, whather or
not the Martgagar shall have received notice in respsct of any chargs. It being
provided’ and agreed that interest at the current mortgage rate then in affect
from time to tima on the principal sum, a on such part thersof &3 hag been from
time to time advanced and is then autstanding, computed fram (and including) the
date the principsl sum-or any such part is advanced, "~ o ————

WE HERESY walve pressntmant for payment, notica of protest, demand for

. payment and notice of non-payment.

DATED at the City of Edménton, in the Province of Alberta, this (4
day of Decembec , AJD. 1883, :

sawﬁiacx HOLDINGS LTD,

Pl:-n':5 /ﬁ//é___b._
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PROMISSORY NOTE

FOR VALLE RECEIVED SAWRICGE HOLDINGS LT0. a Fedsrally incarporatad
- company maintaining its head office on the Sawridga Indian Band Reserve near
- Slave Laks, in the Province of Alberta, hereby promnisss to pay to WALTER PATRICK
TWINN, SAM TWINN ANC GEORGE TWINN {togaether being the Trustees of the Sawridge
= Band Trust, hereinafier referred to as ths *Trustees"), the sum of TWENTY FOR
THOUSAND, SIX HNORED AND TWO ($24,502.00) OOLLARS in lawful monsy of Canada at

Edmonton, in the Pravince of Albarta, ON DEMAND, togsther with interast theraen,

K calculated and compounded semi-annually (not in advance) at a rats per annum
equal to Thres (3%) par cant in excess of the prim covmercial lending rate

o published and charged by the Bank of Nova Scotia o substantial Canadian Dollar

loans to its prime risk comarcial customers, both befars as well as after
maturity until all sums of intsrest and principal are paid.

L Interest to ke detaﬁfﬂ.naﬁ at a rate par annum equal to Thras [3%)

Percent in excess of the prime comrercial lending rata published and chargad by
The Bark of Nova Scotia {a Chartered Bark of Canada with Carporate Head Offices

in thé City of Toronto, in the Provincs of Ontaric) on a substantial Canadian

[ Oollar loans to its prime risk cowmercial customers (hersinafter referred to at

"prime rate®), until all amounts secursd heraunder are paid. It being further
understocd and agreed that if ang whenever the prire rate is a variable rate
{ 5 published and charged by the Bank of Nova Scotia iram time to tims. It being
furthar understocd and asgreed that if ard whenaver the prime rats is varied by
The Bank of Nova Scotia the intsrest rate hersunder shall also be varied, so
i ' that ‘at all times the interest rate hersunder, coputed on the daily minimum
[ - balance, shall ba the percentage stipulated fur the periods afarssaid plus tha
prime rate then in gffect (hereinafter refarred to as ths "currant mortgage
rate”}. The Martgagar, by these presents, hersby waives dispute of and contest
with the prime rats, and of the effective dats of any changs thereto, whether or
not the Mortgagar shall have received notice in respect of any changa., It being
provided and agreed that interest at the current nmortgags rate then in effect
fran time to time on tha principal sum, o on such part thersof as has been fram
time to time advancad and is then outstanding, comuted from (and including) the
date the principal sum o any such part is advencd.

WE HEREBY waive pmsanﬂrent for payrent, notica of protest, demard for
payment and notice of non-payment. :

, DATED et the City of Edmonton, in the Province of Alberta, this I‘f
= day of \bgc_g,mbef » A0, 1883.

SAWRIDGE HOLDINGS LTO,

.- e R S e e e e - e L

| Por: flo ]

. , Per: Aff"
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PROMISSDRY NOTE

FOR VALLE RECEIVED SAWRIDGE HOLDINGS LTO. a Fedsrally incerporated
covpany maintaining its head office on the Sawridgs Indian Band Reserve naar
Slava Laks, in tha Provincs of Alberta, hereby promises to pay to WALTER PATRICK
TWINN, SAM TWINN AND GEORGE TWINN {together being the Trustess of the Sawridgs
Band Trust, hereinafter referred to as tha “Trustads®), the sum of TWENTY
THOUSAND, ONE HUNORED AND EIGHTY FOUR ($20,184.00) DOLLARS in lawful monay of

~Lanada- at -Edmonton,.in.the Province of Alberts, ONDEMAND, togethar with

intersst thereon, talculated and compounded semi-aniually {not in advance} at &
rata per annum equal to Three (3%) per cant in axcess of the prime comercial
lending rate published and charged by the Bank of Nova Scetia o substantial
Canadian Dollar loans toc its prime risk commercial customers, bath bafars as
wall as aftar maturity until all sums of intersst ad principal ars paid.

Intarest to be determined at a rate per #num squal to Thres (3%)
Percent in excess of the prime comarcial landing rate published and charged by
The Bark of Nova Scotia (a Chartered Bark of Canad: with Carporate Haad Offices
in the City of Taronto, in the Province of DOntario) on a aubatantial Canadian
Dollar loans to its prime risk comercial -customers (hereinafter refarred to at
*orime rate"}, until all amounts ‘sacured hersunder &'e pald. It being furthar
urderstood and agreed that if and whanever the prim rate is a variabla ratg
published and charged by the Bank of Nova Scotia fram time to time. It being
further understocd and agreed that if and whenever the prime rate is varied by
Tha Bank of Naova Scotia the intsrest rate hereunder shall alsc be varied, so
that at all times the'interest rate hereunder, comutad on the daily minimm
halance, shall bs tha percentage stipulated for ths periods aforesald plus the
prime rate then in effect (hereinafter referraed toas the “current martgags
rate”}. The Mortgagor, by these presents, hereby waives dispute of and contest
with the prime ratas, and of the effectlve date of iy change therete, whethar or
not the Martgager shall have received notice in respect of any change. It being
provided and agresd that interest at the current mortgage rate then in effect
fron time to time on the principal sum, o~ on such part thereof as has been fram
time to time advanced and is then outstanding, comuted fron (ard including) the

date the principal sum o any such part is edvencsd.

WE HEREBY waive presentment for payment, notice of protest, demard for
paymaent and notice of non=-payment . o ’

DATED at the City of Edmonton, in ths Province of Alberta, this \4
day of December , A.D. 1883, -

SAWRTOGE HOLDINGS LTD0.

Per: _4, 4o 12370

Per:
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PROMISSORY NOTE

FOR VALLE RECEIVED SAWRIOGE HOLDINGS LTOD. a Federally incarporated
company maintaining ifs head office’ on the Sawridge Indian Band Reserve near
Slave Lake, in the Provinta of Albarta, hereby promises to pay to WALTER PATRICK
 TWINN, SAM TWINN AND GEGRGE TWINN (togsther being the Trustess of tha Sawridge
+....Band Trust, hereinafter refarred to as.the “Trusteas’}, tha sum of TWENTY
o THOUSAND, ONE HUNDRED AND EIGHTY DNE ($20,181.00) OOLLARS in lawful monsy of
- Canada at Edmonton, in the Province of Alberta, ON [EMAND, togethar with
interest therson, calculated and campounded semi-annually (not in advance) at a
rats per annum squal to Three (3%) per cent in excess of the prime cammercial
» landing rate published and charged by the Bank of Nova Scotia on gubstantial
Canadian Dellar loans to its prime risk coavmercialcustomers, both before as
wall as after maturity until all suve of intersst ad principal are’ paid.

Intsrest to be determined at a rate per awmun equal to Thres (3%)
Percant in excess of the prime cormarcial lerding rats published ard charged by
Tha Bark of Nova Scotis {a Charterad Bark of Canada with Carporate Head Officss
I in the City of Taronto, in the Province of Ontario) on a substantial Canadian
} ——Qollar loang to its-prims risk-comercial customers. {hereinafter referred to at
*prime raté®), until all amounts sscured hereunder ars paid. It being further
[ understocd and agreed that if and whenever the prims rate is a variabls rats
| ' . published and charged by ths Bank of Nova Scotia from time to time. It being
' further understood and apresd that if and whenever the prime rate ig varied by
o : The Bank of Nova Scotia the interest rate hersunder shall also be variad, seo
L that at all times the intersst rate harsunder, comguted on the daily minirmum
L2 balance, shall be the parcentage stipulated for the periods afaresaid plus the
prime rata then in effact (hereinafter referred to as the "current martgags
i rata®). The Martgagar, by thess praesents, hersby walves disputs of and contast
[ with the prime rate, and of ths sffective dats of any changs thersto, whsthar or
not tha Mortgagar shall have received notice in raspect of any change. It being
e provided and agraed that intersst at the current mortgage rate then in effect
[. fram time to time n the principal sum, or on such part theraof as has bsan fraom
time to time advanced ard is then outstanding, corputed fron (and including) ths
date tha principal sum or any such part is advanced.

I WE HEREBY walve presentment for paymant, netice of protest, demard for
payment and notice of non-payment. :

DATED st the .City of Edmonton, in the Province of Alberta, this 14
day of December , AJD. 1983,

SAWRIDGE HOLDINGS LTO.

Par: A Lo [7D0

Pari -
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PROMISSORY NOTE

FIR VALLE RECEIVED SAWRIDGE HOLDINGS LTD, & Federally incorporated
company maintaining its hsad office on the Sawridge Indian Band Reserve near
Slave Lake, in the Provinca of Alberta, hereby promises to pay to WALTER PATRICK
TWINN, SAM TWINN AND GEORGE. TWINN (togsther baing tha Trustses of the Sawridge
Band Trust, hereinafter referred to as the "Trustess”), the sum of EIGHT
THOUSAND, ONE HUNORED AND THIRTY EIGHT ($8,138.00) -0DLLARS in lawful monsy of

Canada at Edmontan, in the Provinca of Alberta, ON DEMAND, togather with

interast therson, calculatsd and cowpounded semi-anmually (not in advance) at &
rate psr annum equal to Thres (3%) par cent in axcsss of the prime commercial
landing rate published and charged by the Bank of Nova Scotia on substantial
Canadian Dollar loans to its prime risk comercial customers, both before as
well as after maturity until all sume of interast ad principal are paid.

_ Intsrest to be determined at a rate par annum equal to Threa {3%)
Parcent in excess of ths prime commercial lending rats published and charged by
The Bank of Nova Scotia (s Chartered Bank of Canads with Corporste-Head Dfficas
in tha City of Taronto, in tha Provincs of Ontario) on a substantial Canadian
Dollar loans to its prime risk comercial customers (hereinafter referred to at
"prime rate”}, until all anounts secured hereunder are paid. It being further
understood ard -agreed that if and whenever ths prime rats is a variahle rate
published and charged by the Bank of Nova Scotia from time to time. It baing
further understocd amd agraed that if ard wheneverithe prime rate is varied by
The Bank of Nova Scotia the intsrest rate heraunder shall also be varied, so
that at all times the interest rate heréunder, computed o the daily minimum
balance, shall be the percentage stipulated for tha periods afaresaid plus the
prime rate then in effect (hereinafter referrad to.as the *current mortgage
rate®}. Ths Mortgagor, by these presants, hereby waives dispute of and contsst
with the prime ratg, and of tha gffective date of sy change thereto, whather ar
not the Mortgagor shall Rave Teceived notice in Te§pdct of any thangs. It being
provided and agreed that interest at the current martgage rate then in effect
from time to time on tha principal sum, ar on such part thereof as has been from
time to time advanced and is then outstanding, computad from (and including) the

date the principal sum o any such part is advanced.

WE HERERY waive presentment for payment, 1n6tica .of protest, demard for
paymant and notice of non-payment.

DATEQ at the City of Edmonton, in the Province of Alberta, this |f
day of Decewber , A.0. 1983.

SAWRIDGE HOLDINGS LTD,

Par: ; , éa éé ;E:Z

Per: g?’/éé < —
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—— day of December , A0, 1983, =

PROMISSORY NOTE

FOR VALLE RECEIVED SAWRIDGE HOLDINGS LTD. a Federally incorparated
carpany malntalnmg its hgad offica m the SMldgE Indian Band Resarve hear
Slave Lake, in the Province of Albsrta, hereby pramisss to pay to WALTER PATRICK

TWINN, SAM TWINN AND GEORGE TWINN (togather being tha Trustees of the Sawridgs
'Band  Trust, hereinafter referrad to & the "Trustess’), the sum of FORTY FOUR

THOUSAND, ($44,000.00) DOLLARS in lawful monay of Canada at Edmonton, in the

Province of Alberta, ON DEMAND, togsther with interest therson, calculated and

corpounded semi-annudlly (not in advance) at a rate per annum squal te Thres
(3%) per cent in excess of the prima comercial landing rate published and
char'ga:i by the Bank of Nova Scotia on substantial Canadian Dollar loans to its
prims risk comwnercial custorers, both before as well e after maturity until all
surrs of intarest and principal are paid.

Interest to be determined at a rate per amnum equal to Three (3%)
Percent in excess of the prime commercial lending rate publishad and charged by
Tha Bank of Nova Scotla (a Chartered Bank of Canada with Corporate Head Dffices
in the City of Turmto, in the Province of Ontario) on a substantial Canadian

. Dollar loang to its prime risk comwmercial customers (hersinafter referred to at

"orime rats”), until all amounts secured hereunder are paid. It baing further
understood and agreed that if arnd whensver the prime rate is a variable rate
published and charged by the Bank of Nova Scotia from time to tire. It baing
further understood and egread that if and whemever the-prime rate is varied by
The Bank of Nova Scotia tha interest rate hereunder shall also be varied, so
that at all times thas intorest rate hersunder, computed on the daily minimum

'balanca, shall be ths percaentage stipulated for the. pariods aforesaid plus the

prime rate then in effsct (hereinafter referred to a8 the *current mortgage

vata*). The Martgagor, by these presents, herehy waives-dispute.of -and—contest

with the prirme rate, and of the effective date of any change thersto, whether or
not the Mortgagar shall have received notice in respect of any changa. It being
provided and agrsed that intersst at ths current merigage rate then in effact
from time to time on the prmcipal sum, ar on such part therscf as has been from
time to time advanced amd is then outatandmg, ccrrp.:ted fron {ard includmg] the
date the principal sum o any such part is a:ivancad.

WE HEREBY waive pr‘antn'ent for paymant, notice of prutast demard far
payment and notice of non- payment. .

DATED at the City of Edmonton, in the Prwmce of Alberta, this 14

SAWRIOGE HOLOINGS LTD.

Pars _fy 0o {022 2
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PROMISSORY NOTE

FOR VALUE RECEIVED SAWRIDGE HOLDINGS LTD. a federally incorporated

company maintaining its head:office on the Sawridge Indian 8and Reserve rear
Slave Lake, inthe Province of Alberta, hereby promises to pay to WALTER PATRICK
TWINN, SAM TWINN AND GEORGE TWINN (together being the Trustees of the Sawridge
o Band Trust, hereinafter referred to as the "Tristees”}, the sum of TVO HUNDRED
FIFTY CNE MSWD---TY-{REE:'.HUIVTDRED{.-(SZS‘].JO'O.OO} DOLLARS in lawful money of Canada
at Bdmonton, in the Province of Alberta, N DEMAND, together with interest

thereon, calculated and dompcuinded semi-annually (not in advance) at a rate per
annum equal to Three (3%) per cent in excess of the prime commercial lending
rate published and charged by the Bank of Nava Scotia on substantial Canadian

Dollar leoans to its prime risk commercial customers, both before as well as

s after maturity until all sums of interest:and.principal are paid.

a