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PART 1 INTRODUCTION

1. In August 2016, the parties to this litigation approved a consent order that was endorsed
by the Honourable Justice Thomas on August 24, 2016 (the “Consent Order™)!. The
Consent Order was entered on notice to and with the involvement of the following non-
parties that were represented at the application on August 25, 2016 when the Consent

Order was entered?:

a) The Sawridge First Nation

b) Minister of Aboriginal Affairs and Northern Development, Government of
Canada

c) Shelby Twinn, Patrick Twinn and Deborah Serafinchon

2. Catherine Twinn’s understanding of the effect of the Consent Order is it ratified the
transfer of assets from the Sawridge Band Trust dated April 15, 1982 (the “1982 Trust”)
to the Sawridge Band Intervivos Settlement dated April 15, 1985 (the “1985 Trust”) and

confirmed that the assets were held subject to the terms of the 1985 Trust deed.

3. Catherine Twinn understood the reason the trustees of the 1985 Trust (the “Trustees”)
sought the Consent Order was to formally confirm that the 1985 Trust was the only trust
with which to deal, as the fact the assets had transferred in 1985 was not contentious and

the assets have been under the management of the 1985 Trustees for over 30 years.3

4. Ms. Twinn believes all involved parties and non-parties, including the SFN, shared this
understanding based on the communication exchanged prior to the entry of the Consent

Order.4

1 Consent Order [TAB A]

2 Transcript of Proceedings on August 24, 2016 [TAB B]

3 Affidavit of Paul Bujold, filed September 13, 2011 at paras. 24-28.

4 Questioning of Darcy Twin, held October 18, 2019, Exhibit “E”, “F” and “G” [TAB C]
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3. On April 25, 2019 this Honourable Court sought submissions on the terms of the Consent
Order and what impact the Consent Order had on the trust terms upon which the subject

assets were being held.

6. At the September 4, 2019 case management meeting, the Court sought to have the issues
to be addressed on November 27, 2019 defined with precision and clarified those issues
to be a determination of the “meaning and consequences” that flow from the Consent
Order, “specifically with respect to whether or not after the transfer of assets to the 1985
Trust, those assets are being held subject to the terms of the 1985 Trust, or whether they
are being held subject to the terms of the 1982 Trust”s (the “Issues for November 27,
20197).

7. The Trustees volunteered to bring an application to procedurally formalize the Issues for
November 27, 20196. This application was filed on September 13, 2019 (the
“Application”). The Application seeks the advice and direction of the Court on the
Issues for November 27, 2019, but also seeks advice and direction on additional matters

raised by the Trustees’.

8. The submissions filed by the Trustees in relation to the Application are scant and
essentially rely on their August 2016 submissions to the Court in support of the Consent

Order. The Trustees submissions do not:

a) Provide a position on the meaning and effect of the Consent Order;
b) Provide relevant law on the proper interpretation of the Consent Order; or
c) Advocacy on whether the Consent Order confirms the transferred assets are

subject to the terms of the 1985 Trust. Notably, if this finding is made by the
Court, it would render all further inquiry into the propriety of the transfer moot as

> Transcript of Proceedings on September 4, 2019 at page 22 [TAB D]
6 Transcript of Proceedings on September 4, 2019 at page 22 [TAB D]
7 Application filed by Trustees on September 13, 2019 [TAB E]
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the Consent Order was not appealed and no application has been made to overturn
it.

9. Ms. Twinn’s submissions in relation to the Application will focus on supplementing these
striking gaps left by the Trustees and to advocate for the interests of the existing
beneficiaries of the 1985 Trust. More particularly, the conclusion Ms. Twinn will ask the
Court to draw is that the meaning and effect of the Consent Order is that the transferred
assets are held subject to the terms of the 1985 Trust deed. In the alternative, if this
position is not accepted, Ms. Twinn will provide the Court with her submissions on
process for the future adjudication of the transfer issue, including addressing the

evidentiary record that will need to be established for that application.

PART 2 RELEVANT FACTS AND EVIDENCE

Historical Background

10.  Chief Walter Patrick Twinn was the Chief of the Sawridge First Nation (“SFN”) from
1966 until his death in 19978

11. On April 15, 1982, Chief Twinn settled a trust for the benefit of “all members, present
and future” of the SFN, with the exception of “illegitimate children of Indian women”.
This trust was called the Sawridge Band Trust (defined as the 1982 Trust in these
submissions). The trustees of the 1982 Trust were intended to be the Chief and Council
of the SFN.? The 1982 Trust deed was subsequently amended to provide for staggered

terms for the trustees.10

12. At the time the 1982 Trust was settled, membership in the SFN was determined by the
qualification provisions of the Indian Act, R.S.C. 1970, c. I-6 (“Indian Act”) which were
administered by the Department of Indian Affairs and Northern Development, later

known as Aboriginal Affairs and Northern Development Canada. At the time,

8 Affidavit of Paul Bujold, filed September 13, 2011 at para 6.
9 1982 Trust Deed found at Exhibit A to the Affidavit of Paul Bujold, filed September 13, 2011. [TAB F]
10 Affidavit of Paul Bujold, filed September 13, 2011 at para 11 and Exhibit C.
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registration for Indian status and membership in a particular first nation were one and the

same.

13. In 1985 meaningful changes were being introduced by Parliament to the Indian Act. On
April 17, 1985, the provisions of Bill C-31, An Act to amend the Indian Act, 33-34 Eliz
II ¢.27 (“Bill C-317), came into force.!! The Bill C-31 amendments, amongst other
matters, affected who would qualify for Indian status, membership in a band and the band
membership process generally. A major change was that the First Nation could elect to
administer their own band membership list rather than the list being managed by the
Department of Indian Affairs and Northern Development. Following the Bill C-31
amendments, the Sawridge First Nation elected to take control of its band list and
introduced its own membership code that allows it to determine who can become a

member of the SFN based on their own rules as set out in the membership code.!2

14, The membership code provides a high degree of discretion to the SFN in determining
who will (and won’t) become a member of the SFN. The only individuals who have a
right to be placed on their membership list are natural children of parents whose names

are both entered on the SFN’s membership list.!3

15.  The SFN’s membership practices have a history of controversy, including, most notably,
the long running and unsuccessful constitutional challenge by the SFN to deny
membership status to those directed onto its membership list by the coming into force of
Bill C-31.14 Shelby Twinn in her intervenor application spoke to her personal experience
with the membership process, the significant delays and perceived bias, and her

conclusion, based on personal experience, that the process is corrupt.!3

1 Indian Act, RSC 1970, c. I-6, as amended by SC 1985, c. 27, s. 23(1). [TAB G]

12 Questioning on Affidavit of Paul Bujold sworn February 27, 2017 and held on March 7-10, 2017 at Exhibit 7 (the
“Membership Code”)[TAB H]

13 Membership Code at para. 3(b) [TAB H]
14 L eave to appeal to Supreme Court of Canada denied December 10, 2009
15 Transcript of Proceedings on October 30, 2019 at page 9 [TAB I
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Bill C-31 was in large part a response to the introduction of the Canadian Charter of
Rights and Freedoms and was intended, amongst other matters, to correct certain
provisions of the Indian Act that were found to be discriminatory and inconsistent with
the Charter. As a result of this, certain individuals who were previously disqualified from

status, were directed to be reinstated to membership in their respective First Nation.!6

A significant consequence of the Bill C-31 changes was that while an individual could
qualify for Indian status they may not necessarily become a member of a particular First

Nation, thus leaving the individual without membership in any First Nation.

As of August 12, 2016, there were approximately 493 persons associated with the SFN at
the Department of Indian Affairs and Northern Development, but at present only 45

persons are on the SEN membership list that is maintained by the SEN. 17

The SFN was concerned about the impact Bill C-31 would have on their First Nation,
particularly in regard to the anticipated influx of additional members to their membership
list. Consequently, the decision was made to settle a new trust for the purpose of
preserving assets for SFN members as they had previously been established at the time

the 1982 Trust was settled (i.e. utilizing the provisions of the Indian Act).!8

On April 15, 1985, Chief Twinn settled the 1985 Trust for the benefit of its beneficiaries.
The beneficiaries are defined at paragraph 2(a) of the Deed, as:

“all persons who at that time qualify as members of the Sawridge Indian Band
No. 19 pursuant to the provisions of the Indian Act R.S.C. 1970, Chapter I-6 as
such provisions existed on the 15 day of April, 1982 and, in the event that such
provisions are amended after the date of the execution of this Deed all persons
who at such particular time would qualify for membership of the Sawridge
Indian Band No. 19 pursuant to the said provisions as such provisions existed on
the 15" day of April, 1982 and, for greater certainty, no persons who would not
qualify as members of the Sawridge Indian Band No. 19 pursuant to the said
provisions, as such provisions existed on the 15" day of April, 1982, shall be
regarded as “Beneficiaries” for the purpose of this Settlement whether or not

16 Affidavit of Paul Bujold, filed September 13, 2011 at para 13-15.

17 Affidavit of Claudette Young, sworn August 12, 2016, filed August 12, 2016 at Exhibit B {TAB J1; Affidavit of
Darcy Twin, filed September 26, 2019 at para. 2.

18 Excerpt from the Written Submissions of the Sawridge First Nation, filed March 8, 2012, para. 8 [TAB K]
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such persons become or are at any time considered to be members of the
Sawridge Indian Band No. 19 for all or any other purposes by virtue of
amendments to the Indian Act R.S.C. 1970, Chapter I-6 that may come into
force at any time after the date of this execution of this Deed or by virtue of any
other legislation enacted by the Parliament of Canada or by any province or by
virtue of any regulation, Order in Council, treaty or executive act of the
Government of Canada or any province or by any other means whatsoever;
provided, for greater certainty, that any person who shall become enfranchised,
become a member of another Indian band or in any manner voluntarily cease to
be a member of the Sawridge Indian Band No 19 under the Indian Act R.S.C.
1970, Chapter I-6, as amended from time to time, or any consolidation thereof or
successor legislation thereto shall thereupon cease to be a Beneficiary for all
purpose of this Settlement”

The 1985 Trust was settled with $100.00.19

A significant difference between the 1982 and 1985 Trusts, is rather than the Chief and
Council of the SEN comprising the trustee group, the 1985 Trust provided for a group of

five trustees, at least two of which must be beneficiaries of the 1985 Trust.

As a result of the changes arising from Bill C-31 and as previously detailed, it is possible
for an individual to qualify as a beneficiary of the 1985 Trust, but not be a member of the

SFN. Intervenor, Shelby Twinn, is an example of such an individual.

Transfer of Assets

Immediately following the settlement of the 1985 Trust, it is understood that the trustees
of the 1982 Trust transferred all of the assets of the 1982 Trust to the 1985 Trust. In
addition, it has been suggested that the SEN or individuals holding property in trust for
the SFN and its members, transferred additional property into the 1985 Trust. 20

On April 15, 1985, the persons qualifying as beneficiaries of the 1985 Trust were
identical to those of the 1982 Trust. These persons were easily identifiable as they were
the persons listed on the band list maintained by the Department of Indian Affairs and

Northern Development.

19 1985 Trust page 11, Schedule. [TAB L]
20 Affidavit of Paul Bujold, filed September 13, 2011 at para 22.
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Relevant documentation pertaining to the transfer of assets is as follows:

a)

b)

Resolution of the trustees of the 1982 Trust dated April 15, 19822 — pertinent

sections are:

A

Preamble: Reference is made to the impending changes arising from Bill C-31 and the
ability of the trustees “to pay or apply all or so much of the net income of the Trust Fund
and all or so much of the capital of the Trust Fund” as they determine to the beneficiaries.

Preamble: For the purpose of “precluding future uncertainty as to the identity of the
beneficiaries of the Trust” the trustees were desirous of resettling the assets of the 1982
Trust so that the trust funds could only be used for the benefit of persons who would
qualify for membership in the SFN as such process existed at the time the 1982 Trust was
settled.

Paragraph 1 — It was resolved to transfer all of the assets of the 1982 Trust to the 1985
Trust.

Acceptance by 1985 Trust Trustees — The Trustees of the 1985 Trust accepted the transfer
of all of the assets and that they would hold those assets on the terms set out in the 1985
Trust.

Sawridge Band Resolution dated April 15, 198522 ratifying and approving the

transfer of assets from the 1982 Trust to the 1985 Trust at a duly convened and

constituted meeting of the Sawridge Indian Band at the Band Office in Slave

Lake. The Resolution is signed by various SFN members.

Declaration of Trust dated April 16, 1985 between the trustees of the 1982
and 1985 Trusts?3, declaring that the Trustees of the 1985 Trust will hold the

following assets in trust under the terms of the 1985 Trust:

A

B.

46 Class “A” Common shares in Sawridge Holdings Ltd.

100 Class “A” Common shares in Sawridge Energy Ltd.

The transfer of assets from the 1982 to the 1985 Trust occurred with the benefit of

sophisticated legal and accounting advisors, including Maurice Cullity (subsequently

Justice Cullity of the Ontario Superior Court of Justice) and Ron Ewoniak of Deloitte.24

21 Affidavit of Paul Bujold, filed September 13, 2011 at para 19 and Exhibit H. [TAB M]
22 Affidavit of Paul Bujold, filed September 13, 2011 at para 20 and Exhibit I. [TAB N]
23 Affidavit of Paul Bujold, filed September 13, 2011 at para 21 and Exhibit J. [TAB O]
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On August 15, 1986, Chief Twinn settled an additional and separate trust (the “1986
Trust”) for the benefit of:23

“all persons who at that time qualify as members of the Sawridge Indian
Band under the laws of Canada in force from time to time including,
without restricting the generality of the foregoing, the membership rules and
customary laws of the Sawridge Indian Band as the same may exist from
time to time to the extent that such membership rules and customary laws
are incorporated into, or recognized by, the laws of Canada”.

Effectively, the 1985 Trust provided for all persons who would qualify for SFN
membership pre Bill C-31 amendments and the 1986 Trust provides for persons who
qualify for SFN membership post Bill C-3] amendments. The 1985 and 1986 Trusts
collectively, provide beneficial status to a broad range of individuals associated with the

SFN and thus entitle a broader Sawridge community, both members and non-members, to

benefits.

Involvement of the Crown in the 1985 Trust

By way of letter dated December 23, 1993, an office of the Crown sought to inquire
about the “trusts” created by the SFN as they believed these trusts held funds previously
derived from band capital and revenue monies previously released by the Minister of the

Department of Indian Affairs and Northern Development.26

Over the course of 1993/1994 the SEN took the position with the Crown that the Crown
was not “entitled to demand details of expenditures made by the band in the past or with
respect to the assets that it now holds.” This position is documented in a letter by their

counsel, Maurice Cullity, dated October 20, 1994.27

24 Affidavit of Paul Bujold, filed September 13, 2011 at para 23
251986 Trust [TAB P]
26 Affidavit of Darcy Twinn, filed September 26, 2019 at para. 8 and Exhibit C.

27 Supplemental Affidavit of Records of Sawridge Trustees, filed April 30, 2018, Documents #SAW001879,
#SAWO001881, #SAWO001885, #SAW001886, #SAW001892 and #SAW001893 [TAB Q]

C:\Users\cosualdini\Documents\ndEcho\EU-OEHO57QC\Brief- Transfer Issue 4137-7736-0928 v.1.docx



32.

33.

34.

35.

36.

37.

-9.-

The position taken by Mr. Cullity on behalf of the SEN was subsequently affirmed by the
Supreme Court of Canada in Ermineskin Indian Band and Nation v. Canada which held:
“Once a transfer is effected, the Crown’s fiduciary obligation with regard to the funds in
question must cease, as it no longer has control over the funds and is not responsible for

their management.” 28

The Crown did not take any action in regards to the 1985 Trust and further, did not

oppose the Consent Order.?®

PART 3 ISSUES
The issues raised in the Application are as follows:

a) Determination of the meaning and effect of the Consent Order;
b) Determination of the sufficiency of service of the Consent Order;

c) The ability of the Trustees to transfer the 1985 Trust assets to the 1986 Trust.

PART 4 ARGUMENT

Determination of the meaning and effect of the Consent Order

The Consent Order is an unchallenged and unappealed order of this Honourable Court

and thus there is no jurisdiction on this application to disturb its directions.

The issue on this application is interpretive, namely, does the Consent Order have the
effect of confirming that the subject assets are held pursuant to the terms of the 1985

Trust Deed.

Orders of this Honourable Court are not to be interpreted in a vacuum. The correct

approach is to examine:

28 Ermineskin Indian Band and Nation v. Canada, 2009 SCC 9 [Tab 4, Brief of the Sawrdige First Nation, filed
September 26, 2019]

29 Questioning of Darcy Twin, held October 18, 2019, p. 30, 1.1-14 [Appendix O, Responding Brief of the OPGT,
filed October 25, 2019]
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a) The pleadings of the action in which the order is made;
b) The language of the order itself;

c) The circumstances in which the order was granted, so far as these circumstances
were before the Court and patent to the parties;

d) Evidence before the Court when making the Order;

e) Reasons for making the order as given by the Court in its judgment.3°

The interpretation of an order may be critically affected by knowing what the Court
considered to be the issue which its order was supposed to resolve.3! Even if a judgment
is not ambiguous, it is nevertheless proper (if not essential) in construing it to have regard
to the factual context in which the judgment was given and that this context includes the

pleadings, the reasons for the judgment and the course of evidence at the trial.32

This litigation was commenced by way of an Order of Justice D.R.G. Thomas issued

August 31, 2011 (the “August 2011 Order”)?3. The August 2011 Order directed the

Trustees of the 1985 Trust to bring an application for advice and direction for the purpose

of:

a) Seeking direction with respect to the definition of “Beneficiaries” contained in the
1985 Trust, and, if necessary, to vary the 1985 Trust to clarify the definition of
“Beneficiaries”; and

b) Seeking direction with respect to the transfer of assets to the 1985 Trust.

[emphasis mine]

In furtherance of the August 2011 Order, the Consent Order arose from an application
filed by the Trustees on August 11, 2016 seeking advice and direction on the matter of

the transfer of assets to the 1985 Trust (the “Transfer Application”). The Transfer

30 Campbell v. Campbell, 2016 SKCA 39 at paras. 15 — 18 [TAB R]; Manseau & Perron Inc. v. ThyssenKrupp
Industrial Solutions (Canada) Inc., 2018 ABQB 949 at 31 [TAB S].

31 Sans Souci Limited v VRL Services Limited, [2012] UKPC 6 at para. 13 [TAB T)]
32 Re: Sharpe, [1992] FCA 616 at pg 12. [TAB U]
33 Order of Justice D.R.G. Thomas, August 31, 2011
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Application referenced a broad base of evidence on which the Trustees were relying for
the Order, including all affidavits of Paul Bujold, along with all questioning transcripts

arising from those affidavits and associated undertakings.34

Mr. Bujold makes very clear in his Affidavit filed September 13, 2011 that the trustees (

are seeking a declaration of the Court that “the asset transfer was proper and that the

assets in the 1985 Trust are held in trust for the benefit of the beneficiaries of the 1985

Trust.”35

The correspondence between the parties that led to the endorsement of the Consent Oder
is demonstrative that they understood this to be the resolution the Consent Order was to
effect and were reliant on the evidence from Mr. Bujold in this regard.3¢ In fact, in
correspondence dated July 6, 2016 from the SEN to the OPGT, the SFN urged the OPGT
to consent to the order sought by the Trustees in relation to the transfer of assets as they
believed it to be “reasonable” and would resolve “any possible concerns with respect to

the approval of the transfer of the assets from the 1982 Trust to the 1985 Trust”.

This common understanding was logical as the subject assets had been managed by the
Trustees of the 1985 Trust for over thirty years and it was clear that legal title to the

assets had transferred.

The Trustees filed written submissions in support of the Consent Order on August 17,
2016 for the purpose of providing the Court with the factual and legal basis for granting
the Consent Order. These submissions were considered by the Court. The Trustees

advised in their submissions that;

“The Trustees have advised all parties that the approval of the transfer of assets

from the 1982 Trust to the 1985 Trust is sought for certainty and to protect the

34 Application of the Trustees, filed August 11, 2016 [TAB V]
35 Affidavit of Paul Bujold, filed September 13, 2011 at para. 25.
36 Questioning of Darcy Twin, held October 18, 2019, Exhibit “E”, “F” and “G” [TAB C]
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assets of the 1985 Trust for the benefit of the beneficiaries. To unravel the assets
of the 1985 Trust after 30 years would create undue costs and would have the

potential impact of destroying the trust.”3”

In oral submissions to the Court, counsel for the Trustees stated that:

“Sir, you’ll recall that in this application, there were basically two issues. One was the
beneficiary designation and the second was to confirm that the transfer of assets from the
1982 Trust to the 1985 Trust were — was appropriate, and that we’ve put that issue behind
us. And through the work of counsel we’ve been able to reach agreement on the issue of
the transfer of assets. I believe, Sir, you received a brief from us and a copy of the

consent order,”’38

In response, the Court stated:

“I'did. And thank you very much for the brief, because it makes it pretty clear — well,
what the basis for it is, and I'm certainly satisfied that the consent order is appropriate

and properly based in law.”3°

Turning to the Consent Order40 itself, pertinent passages are as follows:

a) Preamble: AND UPON noting that assets from the 1982 Trust were transferred
into the 1985 Trust;

b) Paragraph 1. The transfer of assets which occurred in 1985 from the Sawridge
Band Trust (“1982 Trust”) to the Sawridge Band Inter Vivos Settlement (“1985
Trust”) is approved nunc pro tunc. [emphasis mine]

37Written Submissions of the Trustees, filed August 17, 2016 at para 31.

38 Transcript of Proceedings on August 24, 2016 at page 3 [TAB B]

39 Transcript of Proceedings on August 24, 2016 at page 3 [TAB B]
40 Consent Order [TAB A]
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It is submitted that the interpretive exercise on this application is to determine the scope
of the “transfer” being approved in the Consent Order. More particularly, does the

transfer refer to legal ownership only OR legal and beneficial ownership.

What is clear from a review of the record is the Court believed the Consent Order was

intended to finalize the advice and direction sought in relation to the transfer of assets.

The evidence and written submissions before the Court on the application were clear that
the substantive relief being sought by the Trustees was confirmation that that assets
transferred to the 1985 Trust were being held in trust for the benefit of the beneficiaries
of the 1985 Trust and that the term “transfer” was to connote legal and beneficial

ownership.

It is informative that in granting the Consent Order, the Court noted in the preamble that

the assets from the 1982 Trust were transferred info the 1985 Trust. (emphasis mine)

In the relief granted, the Court approved the “transfer” of assets between the 1982 and
1985 Trusts. It is submitted that the word “transfer” must be construed in reference to the

preamble which states it was a transfer “into the 1985 Trust”.

It is a fundamental principle of every developed legal system that one who undertakes a
task on behalf of another must act exclusively for the benefit of the other, putting his own
interests completely aside.*! The Trustees of the 1985 Trust, in that legal function, exist
only to serve the beneficiaries of the 1985 Trust in accordance with the terms of the 1985
Trust Deed — they do not exist to serve the beneficiaries of the 1982 Trust. As such, if
assets are placed “into” the 1985 Trust, the assets can only be lawfully administered

according to the terms of the 1985 Trust Deed.

The meaning of the “transfer” is further informed by the Resolution of the Trustees of the

1982 Trust dated April 15, 1982 (“Transfer Resolution”) and which was in evidence

41 Donovan W.M. Waters, Waters’ Law of Trusts in Canada, 4" ed (Toronto: Carswell, 2012) at 930-931. [TAB

W]
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before the Court on the application. In the Transfer Resolution, the Trustees of the 1985
Trust accept the transfer and agree to deal with the assets for the benefit of the

beneficiaries of the 1985 Trust.42

55.  Inlight of the foregoing contextual analysis, it is submitted that the proper interpretation
of the meaning and effect of the Consent Order is it confirms the assets transferred from
the 1982 Trust to the 1985 Trust and are being held in trust pursuant to the terms of the
1985 Trust deed because:

a) The evidence in support of the application states that this is the relief being sought
by the Trustees and the Transfer Resolution evidences that the transfer was to
convey both legal and beneficial ownership. This evidence would inform both the
parties and the Court’s understanding of the meaning and effect of the wording of

the Consent Order and in particular the scope of the “transfer” being approved,

b) The written submissions filed in support of the Consent Order state the purpose of
the Consent Order is to “protect the assets of the 1985 Trust for the benefit of the
beneficiaries” and that unravelling this transfer would have deleterious effect on
the trust property. This is supportive that the meaning and effect of the Consent

Order is to ensure the subject assets do not revert to the 1982 Trust;

c) In oral submissions the Court was made aware that the Consent Order had the
effect of resolving the issue pertaining to the transferred assets. It would be
inconsistent with this position to interpret the Consent Order as leaving open the

issue of which trust terms govern;

d) If the Consent Order was interpreted as only confirming that the 1985 Trustees
are holding legal title to the subject assets, this would have the effect of placing

the Trustees in direct breach of fundamental principles of our legal system.

42 Affidavit of Paul Bujold, filed September 13, 2011 at para 19 and Exhibit H. [TAB M]
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C. Sufficiency of Service

The August 2011 Order sets out procedural terms for the service of further documents

arising in this action.

The Trustees confirm that they complied with the terms of service set out in the August
2011 Order in regards to the Transfer Application. As such, proper service of the

Application was effected.

The Consent Order was granted on notice to and with the participation of the SEN, who
in their written submissions in support of their intervenor application confirmed that SFN
“through its duly elected Chief and Council represents the members of Sawridge.”*? As
such, the members of SFN who may be affected by the Consent Order, had the benefit of

representation in relation to the Consent Order.

Further and of significance, the Consent Order is unchallenged. The Trustees were not
requested by the Court to raise this issue. By independently raising the sufficiency of
service, it gives the appearance that the Trustees are attempting to undermine the validity

of the Consent Order.

It is respectfully requested that the Court decline to provide advice and direction on this

matter.

D. Ability to Transfer 1985 Trust assets to the 1986 Trust

It is further noted that the Court did not seek an application from the Trustees on this

matter and the Trustees have of their own accord brought this issue before the Court.

The Trustees have not laid any legal foundation for this request and simply rely on their

submissions in support of the transfer of assets from the 1982 Trust to the 1985 Trust. In

43 Written submissions of SEN, filed September 26, 2019 at para. 42.
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addition, the Trustees have not provided any particulars on how they would propose to

structure the transaction.

A significant distinction between the transfer from the 1982 Trust to the 1985 Trust vs. a
transfer from the 1985 Trust to the 1986 Trust is that the beneficiaries in the first example
were the same at the time of transfer and the beneficiaries in the second example are

different.

The foundation of the Trustees submissions in support of the transfer from the 1982 Trust

to the 1985 Trust was that the transfer was for the benefit of the same persons.44

As such, the Trustees have not provided a legal foundation for their request for approval
to transfer the 1985 Trust assets to the 1986 Trust and their request for direction should

be denied.
In the alternative — Procedural Considerations

In the event this Court finds that the Consent Order does not resolve which trust terms

govern the transferred assets, Ms. Twinn notes the following:

a) A further hearing in this regard will be required, which will raise issues of mixed

fact and law.

b) The evidentiary record is incomplete and the factual circumstances surrounding
the transfer of assets requires further exploration, particularly in light of the new
submissions put forward by the SFN in their recent intervenor application. More

particularly:

A. The SFN has lead evidence in their intervenor application that the
transferred assets are derived from the capital and revenue accounts

maintained by the Crown for the SFN and, if so, this would have an impact

44 Brief of the Trustees filed August 17, 2016 at para. 20.
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on the asset transfer. Ms. Twinn has reason to believe that the source of
funding for the transferred assets may not be the capital and revenue
accounts. The SFN has not provided any accounting records that would
support their assertion. Ms. Twinn would seek production of records that

trace the source of funding.

B. Maurice Cullity is alive and believed to be able to give evidence on the
factual circumstances surrounding the transfer of assets in 1985. The
Trustees have taken the position that any information Mr. Cullity may have
is subject to solicitor/client privilege. An application will be required to
determine if privilege exists and if so, the extent and whether the
information and files of Mr. Cullity are producible and/or compellable.
There is case law for the proposition that solicitor/client privilege does not

exist between trustees and beneficiaries.43

c) If the subject assets were found to be governed by the 1982 Trust terms, there is
uncertainty relating to the proper interpretation of the beneficiary definition
contained in the 1982 Trust Deed. More particularly, at the time the 1982 Trust
Deed was settled, the settlor would have understood that members of the SFN
were determined in a particular way, namely in accordance with the 1970 Indian
Act. As such, the proper interpretation of the beneficiary definition in the 1982
Trust, may also be to utilize the 1970 Indian Act provisions. This issue is
supported by the Resolution of the trustees of the 1982 Trust dated April 15, 1982
that cites the purpose of the transfer of assets to the 1985 Trust was to preclude
“future uncertainty as to the identity of the beneficiaries of the Trust”. An
application to resolve this uncertainty will likely be required so that the

beneficiaries can be properly ascertained.

45 O’Rourke v. Darbishire, [1920] All ER Rep1, 57 SLR 730 at 740. [TAB X]
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PART 5 REMEDY SOUGHT

67. Catherine Twinn respectfully requests an Order:

a) Confirming that the meaning and effect of the Consent Order is to confirm that

the subject assets are held subject to the terms of the 1985 Trust Deed;
b) Declining to provide advice and direction on service and further transfer of assets;

c) Heightened costs of this application in light of the Trustees failure to
meaningfully defend the interests of the 1985 Trust beneficiaries on these matters

and leaving this burden to others.

ALL OF WHICH IS RESPECTFULLY SUBMITTED at the City of Edmonton, in the Province
of Alberta, this 15™ day of November, 2019.
MCLENNAN Ross LLP

Per: C/ _

David R. Risling and Crista C. Osualdini
Solicitors for Catherine Twinn
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CONSENT ORDER

UPON HEARING representations from counsel for the Sawridge Trustees that the Sawridge
Trustees have exhausted all reasonable options to, obtain a complete documentary record
regarding the transfer of assets from the 1982 Trust to the 1985 Trust; AND that the parties to
this Consent Order have been given access to all documents regarding the transfer of assets from
the 1982 Trust to the 1985 Trust that the Trustees have reviewed; AND that the Trustees are not
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seeking an accounting of the assets transferred into the 1982 Trust; AND that the Trustees are
not seeking an accounting of the assets transferred into the 1985 Trust; AND UPON noting that
assets from the 1982 Trust were transferred into the 1985 Trust; AND UPON noting that little
information is available regarding the transfer of assets from the 1982 Trust to the 1985 Trust:

IT IS HEREBY ORDERED THAT:

1. The transfer of assets which occurred in 1985 from the Sawridge Band Trust (1982
Trust”) to the Sawridge Band Inter Vivos Settlement (*1985 Trust”) is approved nunc pro
tunc. The approval of the transfer shall not be deemed to be an accounting of the assets
of the 1982 Trust that were transferred and shall not be deemed to be an accounting of the
assets in the 1985 Trust that existed upon settlement of the 1985 Trust.

2, Without limiting the generality of the foregoing, the Trustees’ application and this
Consent Order cannot be relied upon by the Trustees in the future as a basis to oppose or
prevent a beneficiary from seeking an accounting from the 1985 Trust, including an
accounting to determine the assets that were transferred into the 1985 Trust from the
1982 Trust or an accounting of the assets transferred into the 1982 Trust.

/s

I{F he Honourable Mr. Justice D.R.G. Thomas
7 e)/\ I AT

Reynolds Mirth Richards & Farmer LLP

-

Lt o

Marco S. Poretti
Cou Sawridge Trustees Counsel for Sawridge Trustees

McLennan Ross LLP Hutchison =

Karen Platten, Q.C. fiet Hutc

Counsel for Catherine Twinn as a Trustee Counsel for\The Office of the Public
of the 1985 Sawridge Trust Guardian and Trustee
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not seeking an accounting of the assets transferred into the 1985 Trust; AND UPON noting that
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IT IS HEREBY ORDERED THAT:
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tunc. The approval of the transfer shall not be deemed to be an accounting of the assets
of the 1982 Trust that were transferred and shall not be deemed to be an accounting of the
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2, Without limiting the generality of the foregoing, the Trustees' application and this
Consent Order cannot be relied upon by the Trustees in the future as a basis to oppose or
prevent a beneficiary from seeking an accounting from the 1985 Trust, including an
accounting to determine the assets that were transferred into the 1985 Trust from the
1982 Trust or an accounting of the assets transferred into the 1982 Trust,

The Honourable Mr, Justice D.R.G, Thomas
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Proceedings taken in the Court of Queen’s Bench of Alberta, Law Courts, Edmonton, Alberta

August 24, 2016 Morning Session

The Honourable Court of Queen’s Bench of Alberta

Mr. Justice Thomas

C.K.A. Platten, Q.C. For Catherine Twinn

C. Osuladini For Catherine Twinn

L. Maj For the Minister of Aboriginal Affairs and
Northern Development

J.L. Hutchison For the Public Trustee of Alberta

D.C. Bonora For Sawridge Trustees

A. Loparco For Sawridge Trustees

N.L. Golding, Q.C. For Patrick Twinn, et al

E.H. Molstad, Q.C.
G. Joshee-Arnal

For Sawridge First Nation
For Sawridge First Nation

S.A. Wanke For Morris Stoney, et al
C. Wilde Court Clerk
Discussions
THE COURT: Good morning.
vAre you going to do the introductions?
MR. MOLSTAD: I have been assigned that task, Sir.
THE COURT: All right.
MR. MOLSTAD: We have, representing the Sawridge Trustees,

Ms. Bonora and Ms. Loparco.

We have representing the Public Trustee, Ms. Hutchison. Mr. Meehan is not with us

today.

We have representing Catherine Twinn, Ms. Platten, and Ms. Osualdini.

We have myself, Sir, and Mr. Joshee-Arnal representing the Sawridge First Nation.
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We have representing Mr. Morris Stoney, et al, Ms. Wanke.

And we have representing Patrick Twinn, et al, Ms. Golding.

We also have in attendarice from the Minister of Aboriginal Affairs and Northern
Development, Ms. Maj from the Department of Justice.

We -- as you can see from the agenda that was sent to you yesterday, the first item on the
agenda is the Rule 5.13 application --

THE COURT: Yes.

MR. MOLSTAD: -- on membership and costs. And I'd like to
guess that the matters after that are not going to take too long, but that is a guess in terms
of the other matters (INDISCERNIBLE).

THE COURT: Yeah, I saw that revised agenda this morning.
Thanks for sending it in. But I think what I’'m going to do is I'm going to reorder i,
because it looks to me from the revised agenda, the only matter that may take some time
is actually your application.

MR. MOLSTAD: That may be the case.

THE COURT: So let’s see if we can move some of the
counsel along here.

MR. MOLSTAD: Well, I’m -- we’re all in your hands, Sir, so. . .

THE COURT: All right.

MR. MOLSTAD: What order are you proposing in.

THE COURT: Oh, I'm proposing just normal chambers
process; that is the consent order first, get it resolved and dealt with. That would be --

MR. MOLSTAD: Number 47?

THE COURT: Number 4, the consent order. And then we’ll
deal with these adjournment requests and --

MR. MOLSTAD: All right. Before I sit down, before we start the



38
39
40
41

Rule 5.13 application, I’ve had some discussion with my friend and I have a few
preliminary comments before we start that.

THE COURT: All right.
MR. MOLSTAD: Okay? Thank you, Sir.
THE COURT: Certainly. And I think I will -- that’s useful,

because I think I’ve reviewed that material and I can narrow it down fairly quickly.

MR. MOLSTAD: Thank you.

THE COURT CLERK: Sorry, Sir, what was your name?
THE COURT: Mr. Molstad, Q.C.

MR. MOLSTAD: Sorry.

Submissions by Ms. Bonora

MS. BONORA: Sir, you'll recall that in this application, there
were basically two issues. One was the beneficiary designation and the second was to
confirm that the transfer of assets from the 1982 Trust to the 1985 Trust were -- was
appropriate, and that we’ve put that issue behind us. And through the work of counsel,
we’ve been able to reach agreement on the issue of the transfer of assets.

I believe, Sir, you received a brief from us and a copy of the consent order.

THE COURT: I did. And thank you very much for the brief,
because it makes it pretty clear --

MS. BONORA: Yeah. So --

THE COURT: -- well, what the basis for it is, and I'm
certainly satisfied that the consent order is appropriate and properly based in law.

MS. BONORA: Sir, I will not take any more time then. If
you’ve read the brief, I really have nothing else to add to the submissions that we’ve
made. And so, therefore, I think my friends would like to make a few comments, and 1’1l
just respond to those if there’s anything else, unless you have any questions for me.



1 THE COURT: All right. T wonder if, counsel, if you wouldn’t
2 mind just mentioning your name before you speak just so the clerk can keep track of
3 who’s speaking?
4
5 MS. BONORA: Doris Bonora of Dentons just spoke. Thank
6 you, Sir.
7
8 THE COURT: Thanks, Ms. Bonora.
9
10 Submissions by Ms. Hutchison
11
12 MS. HUTCHISON: Good morning, My Lord. Janet Hutchison for
13 the Public Trustee of Alberta.
14

15 Very brief comments, My Lord, simply to give the Court some idea of why the OPTT,
16 and I believe Ms. Platten will speak to trustee Twinn, why we weren’t able to arrive at a
17 joint brief, as well as a consent order. And it was simply a matter, My Lord, of some of
18 the wording around the facts and the evidence and what evidence was actually available,
19 as well as the final paragraph of the brief. Counsel just really weren’t able to quite agree
20 how to characterize some of the issues around accounting.

21

22 The -- the Public Trustee would just like it noted on record that its position on the
23 consent order is that when it -- there is this reference to accounting in the preamble in
24 paragraph 2, that includes an individual accounting, as well as a passing of accounts.
25 And, of course, My Lord, for future reference, the passing of accounts for the five trusts
26 would occur logically within this proceeding, after beneficiary identification is dealt with.
27

28 But that’s all we have to say, My Lord.

29

30 THE COURT: All right. Thank you. Ms. Platten?

31

32 Submissions by Ms. Platten

33

34 MS. PLATTEN: Sir, I think those are also our submissions, and
35 so we don’t really anything further to say.

36

37 THE COURT CLERK: Sorry, your name, for the record?

38

39 MS. PLATTEN: Sorry, Karen Platten for Catherine Twinn.
40

41 Submissions by Ms. Golding
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MS. GOLDING: Sir, Nancy Golding from Borden Ladner
Gervais in Calgary, and I am new to these -- this matter, acting on behalf of several of the
individual beneficiaries.

I just wanted to comment that my client wasn’t involved in this order, and so we don’t
intend to make any comment on it. However, we do want it noted that our understanding
is the order is without prejudice to the rights of our client to request an accounting as it
relates to the 1982 and 1985 Trusts, and for any relief that might come from that.

Thank you, Sir.

THE COURT: Thank you. Ms. Bonora, any --

MS. BONORA: Just one --

THE COURT: Look, I --

MS. BONORA: -- comment, Sir.

MS. MAI: Sorry, sorry.

MS. BONORA: Oh, my -- my apologies.

THE COURT: You -- you can say something, but if --

MS. MAJ: That’s all right. It’s hard -- it’s hard to see me
in the back.

THE COURT: Quite frankly, you are not a party at --

Submissions by Ms. Maj

MS. MAJ:
Ms. Platten’s comments, My Lord.

THE COURT:
get on with it.

Ms. Bonora?

I was simply going to actually echo

Yeah. Well, okay. Well, just echo it and let’s
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Submissions by Ms. Bonora

MS. BONORA: Just one comment. Ms. Hutchison said that the
consent order was based on the accounting naturally occurring in this proceeding, and that
was not discussed until yesterday morning. So I don’t think it is the basis for the consent
order, and that is a very live issue in terms of how the accounting will proceed. So I --
we just need to -- I’'m not sure that you will be hearing that accounting. That is an issue
that you’ll hear about later in terms of how that’s going to happen, so. . .

THE COURT: All right. Mr. Molstad, you don’t have
anything to say?

MR. MOLSTAD: I don’t have anything to say. My name is
Mr. Molstad.

Order (Consent Order)

THE COURT: All right. The consent order being sent to me
with the brief, as I -- just so it’s clear on the record, I did review that brief and it was
very helpful to me in terms of providing a legal basis for the consent order. Plus, the
Summary of Facts helped put me in the picture again.

So the consent order is granted, and there it is.

MS. BONORA: Thank you, Sir.

THE COURT: Madam Clerk, if you wouldn’t mind handing
that to Ms. Bonora.

Submissions by Ms. Bonora (Distribution Proposal Adjournment)

MS. BONORA: Sir, perhaps I’ll speak to the adjournment in
respect of the distribution proposal next.

THE COURT: All right. Sure.

MS. BONORA: Sir, the -- you’ll recall in your December 17th,
2015, decision, you asked the Trustees to present a distribution proposal and to have it
approved by the Court, and so we, in fact, submitted the distribution proposal to the
Court. We then filed a brief in respect of approving that distribution proposal, and briefs
have been filed by the Office of the Public Guardian and Trustee, and by Catherine
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We are attaching a draft of the clarification of the transfer issue for your review and comments. This is intended to try
and resolve this issue. If the clarification is acceptable we could draft a consent order to deat with this issue. We
understood that Catherine Twinn and the OPGT had concerns that the transfer issue involved an accounting and we have
attempted to make this clear. We would be pleased to hear your comments so that we can perhaps move ahead to
resolve this single matter.

Doris.

Doris C.E. Bonora
Partner
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- Clarification of the transfer issue

The Sawridge Trustees seek fo have the Court approve the transfer of assets which occurred in 1985
from the Sawridge Band Trust ("1982 Trust) to the Sawridge Band Inter Vives Settlement ("1986 Trust”)
nune pro tunc.

The approvat of the transfer by the Court shall not be desmed to be an accounting of the assets of the
1982 frust that were transferred and shall not be deemed to be an accounting of the assets in the 1985
trust that existed upon setilement of the trust in 1985. The sole issue before the Court is to approve the
transfer of assets from the 1982 trust to the 1985 trust such that there shall not be a challenge to the
transfer from one trust to the other which occurred in 1985,
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June 22, 2016

SENT VIA E-MAIL: jhutchison@jihlaw.ca

Hutchison Law

#190 Broadway Business Square
130 Broadway Boulevard
Sherwood Park AB T8H 2A3

Attention: Janet L. Hutchison

Dear Madam:

RE: Sawridge Band Inter Vivos Settlement (1985 Sawridge Trust)
QB Action No. 1103 14112
Offer of settlement on the Transfer issue

With Prejudice

We are writing to make a formal offer of settlement to the OPGT in respect of the issue of the transfer of
assets from the 1982 trust to the 1985 trust. We believe that this issue is simple. This issue involves
simply normalizing the transfer of assets from ane trust to the other trust. It does not involve an
accounting of the assets in either trust or an accounting of the assets that transferred. The accounting is
not an issue that the trustees have raised in this application. The trustees understand that the
beneficiaries are free to bring an application for an accounting in respect of the transfer of assets and an
accounting of the assets in the 1985 trust. The trustees are stating on a with prejudice basis that an order
of the court to approve the transfer of assets from one trust to the other trust will not be raised be raised
to argue that any subsequent accounting application brought by any beneficiary is res judicata. Of
course, the transfer issue itself that is addressed in the Consent Order will be res judicata,

Thus, we offer to settle the transfer issue by entering into the attached consent order. We believe the
order sets out exactly what we have stated above and believe it protects the ability of any beneficiary to
bring an accounting application.

The offer to settle by entering into the consent order is open for acceptance until July 15, 2016. In the
event that the offer is not accepted, then the offer will be made known to the court from the perspective of
an answer to the request for documents in the OPGT Rule 5.13 application on the transfer issue. The
offer will also be made known to the court in support of an application for costs in the event that the
OPGT is not successful in its Rule 5.13 application given that the clarification in the attached consent
order should assist the OPGT to determine that it need not proceed with its extensive Rule 5.13
application on the transfer issue.
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We note that the Sawridge Trustees are the applicants in this application. To that end, it is up to the
applicants to define the issue they wish to have addressed and the relief that they seek. No accounting
relief is being sought, no relief is being sought to prevent a beneficiary from seeking an accounting. We
have provided that clarification orally, in writing and now in the form of a consent order and formal with
prejudice offer.

We are seeking to keep the costs in control. We make this offer in the hopes that the OPGT will respond
positively to say that the transfer of assets from one trust to the other does not prejudice or in any way
harm the minor beneficiaries provided their rights are protected to seek a future accounting.

The 1985 trust has been operating since 1985 with assets transferred to it from the 1982 trust. The
problem for the trustees is really a dearth of information and documentation in respect of the trust to trust
transfer. We simply wish to have the court agree that the transfer is approved and the 1985 trust is the
entity with which to deal.

We do not see this as complex. We hope the OPGT can see that dealing with this issue poses no risk to
the minor beneficiaries.

We believe this offer is in keeping with the direction of the Courtto the parties to focus and to proceed
expeditiously with the litigation.

This offer is open for acceptance until July 15, 2016.

cc K. Platten, Q.C., Crista Osualdini McLennan Ross
(Catherine Twinn) (via email)
cc Marco Poretti, Reynolds, Mirth, Richards & Farmer LLP (via email)
cc E. Molstad, Q.C., Parlee McLaws LLP (via email)
cc Paul Bujold (via emalf)
cc Brian Heidecker (via email)
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EDMONTON

IN THE MATTER OF THE TRUSTEE ACT, RSA
2000, ¢ T-8, AS AMENDED

IN THE MATTER OF THE SAWRIDGE BAND
INTER VIVOS SETTLEMENT CREATED BY
CHIEF WALTER PATRICK TWINN, OF THE
SAWRIDGE INDIAN BAND, NO. 19 now known
as SAWRIDGE FIRST NATION ON APRIL 15,
1985 (the “1985 Sawridge Trust”)

ROLAND TWINN, CATHERINE TWINN, WALTER
FELIX TWIN, BERTHA L'HIRONDELLE and
CLARA MIDBO, as Trustees for the 1985
Sawridge Trust (the “Sawridge Trustees”)

ORDER

Doris C.E. Bonora

Dentons Canada LLP

2900 Manulife Place

10180 — 101 Street

Edmonton, Alberta T5J 3V5

Ph. (780) 423-7188 Fx. (780) 423-7276
File No.: 551860-1

DATE ON WHICH ORDER WAS PRONOUNCED: , 2016

LOCATION WHERE ORDER WAS PRONOUNCED: Edmonton, AB

NAME OF JUSTICE WHO MADE THIS ORDER: Mr. Justice D.R.G. Thomas

ORDER

UPON HEARING representations from counsel for the Sawridge Trustees, Catherine Twinn as
a Trustee of the 1985 Sawridge Trust, and the Office of Public Guardian and Trustee of Alberta;:

IT IS HEREBY ORDERED THAT:



1. The transfer of assets which occurred in 1985 from the Sawridge Band Trust (“1982 Trust") to the
Sawridge Band Inter Vivos Settlement (“1985 Trust”) is approved nunc pro tunc. The approval of
the transfer shall not be deemed to be an accounting of the assets of the 1982 Trust that were
transferred and shall not be deemed to be an accounting of the assets in the 1985 Trust that
existed upon settlement of the 1985 Trust,

The Honourable Mr. Justice D.R.G. Thomas

APPROVED AS TO FORM AND CONTENT BY:

Dentons Canada LLP Reynolds Mirth Richards & Farmer LLP
Doris Bonora Marco S. Poretti

Counsel for Sawridge Trustees Counsel for Sawridge Trustees
MclLennan Ross LLP Hutchison Law

Karen Platten, Q.C. Janet Hutchison

Counsel for Catherine Twinn as a Counsel for The Office of the Public
Trustee of the 1985 Sawridge Trust Guardian and Trustee

22216874-1



PARLEE McLAWS ™

BARRISTERS & SOLICITORS | PATENT & TRADEMARK AGENTS
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. S EDWARD H. MOLSTAD, Q.C.
July 6,2016 gj\}(\’ () £ / DIRECT DIAL: 780.423.8506

N — DIRECT FAX: 780.423.2870
ey “"””"’%’“’“ﬂ g) EMAIL: emolstadi@pariee.com
4y bt OUR FILE #: 64203-7/EHM
Hutchison Law Via email only

190 Broadway Business Square
130 Broadway Boulevard »
Sherwood Park, Alberta T8H 2A3

Attention: Ms. Janet Hutchison
Dear Madam:

Re: Sawridge Band Inter Vivos Settlement (1985 Sawridge Trust)
QB Action No. 1103 14112 ,
With Prejudice Offer of Settlement of Transfer Issue

We confirm that we received a copy of the with prejudice offers to settle made by the Sawridge
Trustees to the Public Trustee and to Catherine Twinn in the letter from Dentons Canada LLP,
dated June 22", 2016.

It is the position of the Sawridge First Nation that this settlement offer is reasonable and resolves
any possible concerns with respect to the approval of the transfer of the assets from the 1982
Trust to the 1985 Trust.

As previously noted, the Sawridge First Nation will be claiming costs payable by the Public
Trustee on the basis that these costs not be paid from the Sawridge Trust. In the event that the
Sawridge Trustee’s offer regarding the transfer of assets is not accepted by the Public Trustee,
the Sawridge First Nation will be submitting to the Court as part of its response to the Public
Trustee’s Rule 5.13 application regarding the transfer of assets that the Court take the Public
Trustee’s response to the offer into consideration in relation to Sawridge First Nation’s
application for costs.

Yours truly,

PARLEE McLAWS LLP
sz

AT D

EDWARD H. MOLSTAD, Q.C.
EHM/tlk

1500 Manulife Place » 10180-101 Sireet -« Edmonton, AB T5J 4K1
Tol: 780,423.8500 Fax: 780.423.2870

EDMONTON | WWW.PARLEE.COM - CALGARY <F7]97937DOCX-”
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Ce: Reynolds Mirth Richards & Farmer LLP — Attn: Mr. Marco Poretti
Cc: Dentons LLP — Attn: Ms Doris Bonora

Ce: Bryan & Company — Attn: Ms Nancy Cumming, Q.C.

Ce: McLennan Ross LLP — Attn: Ms Karen Platten, Q.C.

Cc: McLennan Ross LLP ~ Attn: Ms Crista Osualdini

Cc: Supreme Advocacy LLP - Mr. Eugene Meehan, Q.C.

(ALL VIA EMAIL ONLY)
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Action No.: 1103-14112
E-File No.: EVQI9TWINNR
Appeal No.:

IN THE COURT OF QUEEN'S BENCH OF ALBERTA
JUDICIAL CENTRE OF EDMONTON

INTHE MATTER OF THE TRUSTEE ACT,
R.S.A. 2000, ¢ T-8, AS AMENDED, and

IN THE MATTER OF THE SAWRIDGE BAND INTER VIVOS
SETTLEMENT CREATED BY CHIEF WALTER PATRICK
TWINN, OF THE SAWRIDGE INDIAN BAND, NO. 19, now
known as SAWRIDGE FIRST NATION ON APRIL 15, 1985

(the "1985 Sawridge Trust")

ROLAND TWINN, MARGARET WARD, TRACEY
SCARLETT, EVERETT JUSTIN TWIN AND DAVID
MAJESCKI, as Trustees for the 1985 Sawridge Trust

‘Applicants

PROCEEDINGS

Edmonton, Alberta
September 4, 2019

Transcript Management Services
Suite 1901-N, 601-5th Street SW
Calgary, Alberta T2P 5P7
Phone: (403) 297-7392 Fax: (403) 297-7034



This transcript may be subject to a publication ban or other restriction on use, prohibiting
the publication or disclosure of the transcript or certain information in the transcript such
as the identity of a party, witness, or victim. Persons who order or use transcripts are
responsible to know and comply with all publication bans and restrictions. Misuse of the
contents of a transcript may result in civil or criminal liability.
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Proceedings taken in the Court of Queen's Bench of Alberta, Law Courts, Edmonton, Alberta

September 4, 2019

The Honourable Mr, Justice Henderson

D.C.E. Bonora
M.S. Sestito

C. Osualdini

D.D. Risling

J.L. Hutchison
R.J. Faulds, Q.C.
E.H. Molstad, Esq.
E. Sopko

M. O'Sullivan

Morning Session
Court of Queen's Bench of Alberta

For R. Twinn, M. Ward, B. L'Hirondelle, E.
Twinn and D. Majeski

For R, Twinn, M. Ward, B, L'Hirondelle, E.
Twinn and D. Majeski

For Catherine Twinn

For Catherine Twinn

For the Office of the Public Trustee

For the Office of the Public Trustee

For the Sawridge First Nation

For the Sawridge First Nation

Court Clerk

Discussion

THE COURT CLERK:

THE COURT:

MS. BONORA:

MS. OSUALDINL

MR. FAULDS:

THE COURT:

Submissions by Ms. Bonora

MS. BONORA:

Order in court, All rise.

Good morning, Please be seated.
Good morning,

Good morning, My Lord.

Good morning, My Lord.

Good morning,

Thank you, My Lord, for seeing us today and

making the time for us. I'll just do some introductions.

Doris Bonora and Michael Sestito of Dentons on behalf of the Sawridge Trustees.
John Faulds and Janet Hutchison are representing the Office of the Public Trustee and
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THE COURT: -- on the issue,

MR, MOLSTAD; We'll file the motion, the affidavit and the briefs
THE COURT; Okay,

MR. MOLSTAD:; -- on the 27th.

THE COURT: Good. And then say a week later any of the

parties can let me know whether or not you need an oral hearing on that, and if you need
an oral hearing, we'll deal one -- deal with it in mid-October some time. It's -- it will be'a
short hearing, I'm thinking. So you can contact my assistant and say you need a time at
8:45 one morning, knowing that I will be gone by 10. So the 15th or 16th or 17th or 18th
of October, if need be, but if you all agree that we can deal with it in writing, I just give
you aresponse. Okay?

MR. FAULDS: That would certainly be agreeable.

THE COURT: Good. So that the second major issue that we've

got to deal with today is defining with precision what it is we're going to do on November
27th, and really there are two options. One is whether we're going to deal with a whole
suite of issues relating to the jurisdictional question, or whether we're going to target this
one issue. Those are -- those are the two options.

So the first option is to deal with it narrowly. The question that would be put, presumably
someone would file a motion, and I don't know, the Trustees perhaps would file 2 motion
to have the issue of the meaning and consequences that flow from Justice Thomas' order
of August 24th, 2016, specifically with respect to whether or not after the transfer of
assets to the 1985 Trust, those assets are being held subject to the terms of the 1985 Trust,
or whether they're being held subject to the terms of the 1982 Trust,

MS. BONORA: Sir, we'll take that on to file a motion in respect

of those questions to be answered.

THE COURT: So that's the first option. The second option is

we try to deal with that, as well as everything else that we had originally planned to deal
with, and then if -- now, I can tell you this before you make submissions on that, If you
were to phone down today to book a time, January and February and March, the calender
hasn't been set for that, so you could jump the cue by booking a date in J anuary. So you
could -- you -- we could deal with a narrow issue on November 27th, and you could come
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Form 27
Rule 6.3

COURT FILE NUMBER 1103 14112 ;

COURT COURT OF QUEEN'S BENCH OF
ALBERTA :
JUDICIAL CENTRE EDMONTON S

IN THE MATTER OF THE TRUSTEE ACT
R.S.A. 2000, c. T-8, AS AMENDED, and

IN THE MATTER OF THE SAWRIDGE
BAND INTER VIVOS SETTLEMENT
CREATED BY CHIEF WALTER PATRICK
TWINN, OF THE SAWRIDGE INDIAN
BAND, NO. 19 now known as SAWRIDGE
FIRST NATION ON APRIL 15, 1985 (the
) ‘1985 Sawridge Trust”)

APPLICANT ROLAND TWINN, MARGARET WARD,
‘ TRACEY SCARLETT, EVERETT JUSTIN
TWIN AND DAVID MAJESKI, as Trustees
for the 1985 Sawridge Trust ("Sawridge

Trustees”)
DOCUMENT APPLICATION
ADDRESS FOR Dentons Canada LLP
SERVICE AND 2500 Stantec Tower
CONTACT : 10230 — 103 Avenue

INFORMATION OF
PARTY FILING THIS
DOCUMENT

Edmonton, AB T5J 0K4

Attention: Doris C.E. Bonora and Michael S Sestito
Telephone:  (780) 423-7100

Fax: (780) 423-7276

File No: 551860-001-DCEB

NOTICE TO RESPONDENT(S)

This application is made against you. You are a respondent. You have the right to state your
side of this matter before the master/judge.

To do so, you must be in Court when the application is heard as shown below:

Date: Wednesday, November 27, 2019
Time: 10:00 a.m.
Where: Law Courts, 1A Sir Winston Churchill Square,

Edmonton, Alberta T5J 0R2
Before Whom: The Honourable Mr. Justice J.T. Henderson
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Go to the end of this document to see what else you can do and when you must do it.

Remedy claimed or sought:

1.

2.

3.

Determination and direction of the affect of the consent order made by Mr. Justice
D.R.G. Thomas pronounced on August 24, 2016 (the “2016 Ordet") respecting the
transfer of assets from the Sawridge Band Trust dated April 15, 1982 (the “1982 Trust’)
to the Sawridge Band Inter Vivos Settlement dated April 15, 1985 (the “1985 Trust),
more particularly described below,

Determination of the sufficiency of service of the 2016 Order.

Alternatively, the determination of the ability to perform a subsequent trust to trust
transfer, similar to what was approved by the 2016 Order.

Grounds for making this application:

4,

10.

In 1982, the Sawridge Band decided to establish a formal trust in respect of property
held in trust by individuals on behalf of the present and future members of the Sawridge
band. On April 15, 1982, a declaration of trust establishing the 1982 Trust was
executed.

On April 15, 1985, the trustees of the 1982 Trust resolved to transfer the assets of the
1982 Trust to the 1985 Trust (the “1885 Transfer”).

In 2016, the Sawridge Trustees, the Office of the Public Guardian and Trustee and
Catherine Twinn (collectively, the "Parties”) agreed to the terms of the 2016 Consent -
Order respecting the 1985 Transfer,

On April 25, 2019, the Parties appeared before His Lordship Mr. Justice Henderson who
advised .of some concerns with respect to the 1985 Transfer, the consequences of the
2016 Order and the service of the 2016 Order.

On September 4, 2019, His Lordship Mr. Justice Henderson invited a party to draft and
file an application to determine: “what flows from the 2016 Order, and whether, as a
result of that order, the Trust assets are held subject to the terms of the 1985 Trust,
whether the beneficiaries as described in the 1985 Trust are actually the beneficiaries of
these Trust assets, and whether that took away the Trust obligation that existed in the
1982 Trust.” (Transcript of Proceedings — September 4, 2019 26:3-8).

His Lordship also commented: “If it was as easy to change the terms of the Trust as to
go ahead and do what was done between 1985 [sic] and 1985, why don't you just go
ahead and do that very same thing again and see how far it gets you.” (Transcript of
Proceedings — September 4, 2019 13:13-15)

The Sawridge Trustees have volunteered to file the within application, consistent with
The Court's invitation.

41761064_2|NATDOCS




Material or evidence to be relied on:

11. Affidavits previously filed in this action;

12. Questionings filed in this action,

13. Undertakings filed in this action;

14. Affidavits of records and supplemental affidavits of records in this action;

15. Such further material as counsel may further advise and this Honourable Court may

permit. -
Applicable rules:

16. Afberta Rules of Court, Alta Reg 124/2010, Rules 4.11, 4.14, 6.3,
17. Such further and other rules as counsel may advise and this Honourable Court may
permit,
Applicable Acts, regulations and Orders:

18. Trustee Act, RSA 2000, ¢ T-8, as amended:;
19. Various procedural orders made in the within action;
20. Such further and other acts, regulations, and orders as counsel may advise and this
Honourable Court may permit.
Any irregularity complained of or objection relied on:
21. None.
How the application is proposed to be heard or considered:

22. In person before the Case Management Justice.

WARNING

If you do not come to Court either in person or by your lawyer, the Court may give the
applicant(s) what they want in your absence. You will be bound by any order that the Court
makes. If you want to take part in this application, you or your lawyer must attend in Court on
the date and at the time shown at the beginning of the form. If you intend to give evidence in
response to the application, you must reply by filing an affidavit or other evidence with the Court
and serving a copy of that affidavit or other evidence on the applicant(s) a reasonable time
before the application is to be heard or considered.
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This is Exhibit * * referred to In the

- Affidavit of
......... aul. Kuiald
Swom before me this....... L8R day

of. e ptember. ap, 20l

A M ongosion

DECLARATLION OF TRUST A Metasy-Rublic, A Chmmissioner for Oaths
' in and for the Province of Alberta

SARRTOGE BAHD TRUST Catherine A. Magnan
My Commission Expjres

Janidg 29, 20
This Declaratton af Trutl nade th¢/4§Z¥i64y of C%;Q*l o Ay

1942,
BETHEEN /

CHIEF ALYER PATRICK TWIRK

of tha Sswridge Indfan Yand

Mo, 19, $Tave Leke, Albarts

{heratnatler called the “Settlar™)
af thse Firsi Part

ARfYe

CHIEF YWALTER PAYRICK TWIHN,
WALTER FELTY TUIKH and GEQRGE YWIHN
Chief aad Cauncillars af the
Sgwriedan Yadtan Rand o, T80 0 8 2 eeapectively
(Werstaslter colluctivoly calfled the “Trusteas®)

of (he Sacong Part

AR HITHRESSES THAT:

Waarasy the Sxttler {5 Chial of the Sawridgs [adian Jsogd Ho, 19,
st 4n that capucity fes takan tftle to cartain prapsrtiss oa trust for the
prasent aad future senbers of thy Sawridgns Todisn gend Ho. 1¢ {heretfn

callad tha "Band®};  sid,

whersrs ¢ fe destrahle to provide greater wts{l for both the

taras of the trust aad the edadinistratica thereofy and,



Whereas {t f¢ likely that further assets will be acquired on
trust for the present and future mambers of the Band, and {t {s desiradie

that the same trust apply to all such aszets:

ROW, therefore, fin consi{deratfon of the premises and mutusl
promises contained herefn, the Settlar and each of the 'Trustees do heraby

covensnt and agres a3 follows:

1. The Settlor and Trustaes herehy establish a Trust Fund, which the

Trustare shall administer in sccordance with the terms of this Agreemesnt,

- Hherever the terw “Trust Fund® {s used fn this Agreemant, it
shall mean: &) the property or suns of money psid, transferred or conyeyad
to the Trustees or otherwise acquired by the Trustees {acluding propecrties
substifuted therefor and b) all incoms recelved and capltal gains made
thareon, less ¢} &1l expenses {ncurred and capital losses sustained thareon
and less d) distritutions porparly mada therefron by the Trusteas,
“

3. The Trustees shall hald the Trust Fund {n trust and shall deal
with 1t in accordance with the terms and conditiens of this Agreement. Xo
pert of the Teust Fund shall ba used for or diveérted te purposes other than

those purposes set out herain,

g, Tha name of the Trust Fund shall be “The Sawridge Band Yeust®,
and the meetings of the Trusteas shall take place at the Sawrtidge Band

Admindstration office Joceted on the Sawridge Rand Reserve,

54 The Trusteas of the Trust Fumd shall bs the Chief and Gouncillors
of the Band, for the tice belng, as duly elected pursusant to sections 74
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through B0 fnciusive of the Indign Act, R,S.C. 1370, c. [-6, a3 amended
frons time to time. Upan caasing to be an elected Chief or Councillor as
aforazaid, a Trustee shall Ipso facto cease té ba a Trustee haereunder:
and shall automztically be ceplaced by the nmembar of the Band wha s
alected in hi¢ stand and place. In the avent that en elected Chief or
Caounciltor refuswi to sccept the terms of this trust snd to act a5 a
Trustee hereunder, the remaining Trustees shall appoiot 3 person registered
under the Indian Act as & reglacement for the safd recusent Chief or
Councillar, which replacement shall serve for the rematnder of the term of
the recusant Chief or Counciliors. [n the event that the number of elected
Counciilors is incressad, the number of Trusteer shall also be increased,
tt baing the i{nteation that the Chief and 411 Councillors should bs
Trustees, In the event that thare are mo Trustess able te act, any parson
fnterestad fn the Trust wmay apply 6o a Judge of the Court of Nueen’s Rench

of Alberte wha {3 heraby empowerad to appoeint ong or more Trustees, who

shall he a member of tha Band.

fie The Teustees shall hold the Trust Fund for the benefit of 511
memhars, present and fubture, of the Band; provided, however, that at the
end of tuwenty one (21) years after the death of the last decendant now
Tiving of the original signators of Treaty FHuaber 8 who st the date hereof
are registered Indiang, all of the Trust Fund then remafnfng {a the hends
of the Trustees shall be divided equally among all members of the Band then

Tiving.

provided, howaver, that the Trustess shall ba s¢pecificslly
entitled not to grant any benefit during the durstfon of tha Trust or at
the end thereof to any {llegitimate children of lndian women, aven thaugh

that child or those children may be regtstered uadar the Indian Act and
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thair status may not have been protested under Section 12{2) thareunder;
end pravided furthar that the Trustees shall exclude any mamber of the Band

who transfers to another Indlan fand, or has become enfranchised [(within

the aeaning of these terng {a the Indizn Act).

Yhe Trustees shall have complete snd unfettered discretion to pay
or spply all or so ruch of the net income of the Trust Fund, {f any, or to
sccunalate the game or any portion thereof, and all or so much of the
capital of the Trust Fund as they {n their unfettered discretion from tine
to tieme deem spproprizte for the benefictaries set out above; &nd the
Trusteas may make such payaents at such time, and from tire to tive, &nd ta

such nanner a$  the Trustees in  their wncontrolled discretion dezm

apprapriate,

7. Tha Trustees may invest and refnvest all or any part of the Trust
fund fn any tfnvestment suthorized for Trustees' {ovestments by The

Trustees® Act, heing Chapter 373 of the Revised Statutes of Alberta 1970,

as amendad from time ta time, but the Trustees are not restricted to such
Trustee fnvastments but may fnvest fn any fnvestment which they in thetr
yncontrolled discretfon think fit, and are furthar not bound to mske any
investmant nor to accumulate the income of the Trust Fﬂﬂdi and vay instead,
{t they in thefr uncontroiled dfscretion from tiee to time deam f{t
appropriate, and far such pariod or periods of time as they szee fit, kesp

tha Trust Fund or any part of {t daposited in a bank to which the Bank Act

or the Quebec Savings Bank Act applies.

8. The Trustees are authorlred and empowared to do all acts

nacessary oe desfrable to give effect to the trust purposes sel out above,



and to discharge their oblfgations theraunder other than &cte dotie or
oattted to bs done hy them fn bad fatth or {n gross negligence, {nciuding,

without 1imfting the generality of the foregoing, the power

&) to exercise all voting and other rights 1a respect of any

stocks, bonds, property or othar favestments of the Trust
Fundy

b} to sell or otherwise dispose of any peoperty heid by them dn
the Trust Fund and to &cquire other property in substitution
therefare; and

¢} to employ professional advisors and sgents and to petsin and
act upon the advice given by such professfonals and to pay
such professionals such fass or other ranuneration as the
Truustees fn thelr uncontrolled discretion from tima to time
deps appropeiste {and this proviston shall apply to the
payment of professional fees to any Trustee who rendacs
professional servicas to the Trustees).

9, Adainistration costs and axpenses of or {n connection with ths
Trust shall be pafid fron the Trust Fund, facluding, without timiting the
generality of the foragoing, reasonahle refmbursement to the Trustees or
any of thes for costs {and reasonable fees for thelr services as Trusteas)
$ncurred in the adainfstratfon of the Trust and for taxes of &ny naturs
whatsoaver which mey be leviad or 4dssessed by Federsl, Provincisl or other

gavernmental authority upon or {a respact of the {ncone or capital of the

Trust Fund,

10, The Trustees shall keep eccounts in an ucceptshle manner of all
raceipts, dishurzemants, {nvestaments, and other -transactfons fin the

adminittration of the Teust,

11, The Yrusteas ehall not te 1dable Yor any ect or onission done oc

made in the exercise of any power, authority or discretion glivea to them



by this Agreement providad such act ar oaf{ssion {s done or nade {a good
fafchs “nor thall thay be liable to meke good any loss or dimfaut{on {n
value of the Trust Fund not caused by thelr gross negligence or bad fafth;
and all persons claiming any beneficial {nterest fn the Trust Fund shail be

desmed to take with notfce of and subfact to this clause,

1%, A sajorfty of the Trustees shall be required for any action taken
on bahalf of the Trust, {n the event that thare {3 a tie vote of the

Trustgcs wvating, the Chisf shall have a second &nd casting vote,

Each of the Trustees, by Joining fa the execution of this Trust
Agreanent, stgnifies his acceptance of the Trust herefn,  Any Chief or
Caounciilor or any other pecson wha becomes 2 Trustee under paragraph §
aﬁave shall signify his acceptance of the Trust herain by executing thisg
Trust Agrsement or & true capy hereof, and shall ba bound by it fn the sawe

meaner a5 §f he ar she had executed the ariginal Trust Ayreemant.

IH WITHESS WHEREOF the parties hereto have executed this Trust

Agrecmnent.

SIGNED, SEALED ARD OELIVERED
In the Presance of:

%W A osetelor: L alts 20

160 cﬁm%m—@@ Cerir

ADDRE S5
LA ”4i¢d§;éiz B. Trusteas: Lo J J7 72 )

HAHE
100 Do Hipinton. G
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CHAPTER 27

~

°

An Act to amend the Indian
S '
[Assénted 10 2814 June, 1985)

Her Majesty, by and with the advice and
consent of the Senate and liouse of Com-
mons of Canada, enacts as follows:

L (1) The definitions “child”, “clecior™
and “Registrar” in subscction 2(1) of the

“Indian Act are repealed and. the following

substituted “ therefor in al
within the subscction:
** “'child" includes & child born in or out of
wedlock, a legally adopted child and a
child adopted in accordance with Indian -
_cuslom; ’
“elector™ means a person who

.. “{a) isregistercd oo a Band Lijst,

phabetical order

fo. () IS bjf.l.l—fehfﬁfl'g—{ge of cighteen years,
e,n'ea“d. ’ _ﬁ :
" (eYis mot disqualified from voting af
band;clections:;, L

"ch’islra“r‘.‘:*meapsv.the ofﬂpcf’ in “the
Department who is in charge of the
% Indian Register and the Band l.igg_s

;maintained in the Department;”

(2). Subscction 2(1) of the said Act is
further amended by adding therelo,. in’
alphabetical order withjn the subsection, the
following definitions: .

" “Band List" means a list of persons that
is-maintained under section 8 by a band
or in the Departrent; '
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- ;.;aqcﬂg[:nJe le 28 juin 1985) L
S;“&f;ajesté, sl;r I'avis ;:l avee Ic‘ consenles  SR.¢ b8:ch

10 (2% suppl %

ment du Sénat et de la Chambre des commu- 1974.78.76, eh
fies du Canada, décrdte ; , ' 48;'1916-79, ¢h,
. A 11 1980-81.
A 12:8), ch. 47,

/-"j b . : 110; (984, ¢h 4
B.7(1) " Les  définitions de  oblectoure,
senfants ct eregisiraircs, au paragraphe.2(1)
de la Loi sur les Indiens, sont abrogées ct
respectivement rémplacées par cc qui suit ;

séiccteurs signifie une personne qui rhlecteuts
a) est inserite sur une liste d¢ bande, Vi ¥
&) a dix-huit ans révolus, ¢t Caht ‘
¢) n's pas perdu son droit de vote aux
élections de la bande; - =,
senfants comprend un enfant né. du  senfsnu
===+ -=-mariage ~ou koS METIEgE, U enlan :
légalement adopté, alnsi qu'un enfant
adopté selon la coutume Indicnne:a
-regiStraj(co désigne le fonclionnaire du ganirarey
mihisiére vespemsable du registre des  Aesier”
Indiens et des listes de bande tenus au
" ministére;o
(2) Le paragraphe 2(1) de la mame lof est
modifié par insertion, suivant l'ordre alpha-
bétique, de ce quj suit’:
dliste de bandes signific unc liste de per-  sliste de bandss
Y b s Bard it
sonnes tenue en verty de l'article 8 par
une bande ou au minisidre;o )
eregistré des Indienss signific le Fegistre de stegistee des -
Vst : indiznge
personnes tenu en vertu de V'article 5; TRl
’ ’ . " Regliter
. '
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: ;’ﬂﬁégﬁ,‘ "ladikn Register” means the register of - , .
wrectateg..o persons that is maintained under section L ) N
- . L5 “_ - R' R . oL ed
2. Section 4 of the said Act-ls amended by 2. L'atticle 4 de ta méme”fi est odifié
\ - " striking out subscctions (2) and substig}jr_ga_,,_par_relmnchemeﬁi 8y paragraphe (2) et son
: the following therefor: ST remiplacement par ce qui suit ; ' :
- ;‘\:u":ggbe . *(2) The Governor in Council may by - «(2) Le gouverneur en conscil peut, par mllvm" de
napplicable proclamation declare that this Act or any proclamation, déclarer que'la présente loi, - st
, s : : portion thereof, except sections 5 to 14,3 ou tout€ partie de cetle-ci, sauf les articles -
. or sections 37 to 41, shall not apply to a{ﬁ, 14.3 et 37 2 41, ne s'applique pas :
' (@) any Indians or any group or Ba,{nd of a) & des Indiens ou & un groupe ou une
. Indians, or  , . AR bande-d'Indiens, ou - v
- () any reserve of any.. sbrrendered b) & une réserve ou & des terres eédées,
. . lands or any part thereof: '~ - - owd une partie y afférente,
' - and may by proclamation revoke any such ¢t peut par proclamation révoquer- toute
T . declaration, + semblable déclaration. ' 1
. . . 5 7.
= Authority » (2.1) For greater cestainty, and without (2.1) Sans qu'en soit limitée 1a portée * Confirnution.
confured for . restricting the generality of subsection (2), générale du paragraphe (2), i d h%rc. \,,f:,:ji;‘t':d“é de
the Governor in Council shall be deemed entendu que le gouverncur en coﬂ%%gst < déctarations’
+ 1o have had the authority to make any réputé avoir eu le pouvoir de faire ¢n rtu oy
. -+ declaration under subsectibn (2) that he du paragraphé (2) toiite déelaration quilia . 25'.
’ s’ madg in respeet of section 11, 12 or faite 4 P'égard des articles 1}, 12 ol 14 ou’ )
14, or any provision thereof, as each sec-.  d'une ge leyrs dispositions, dans leir verr
. ton or provision read immediately prior lo,,  sion précédant-immédiatement le 17 avril x
i April 17, 1985, Sl 1985w :
3. The said Act is further amended by * 3. La méme Joi'est modifiée par inserlioh,
adding thereto, immediately "after section' 4 aprés I'article 4, de ce qui suit :
] {heréof, the following section: , oy
, - . - . S
2 Applicattonof— +"4,1 A reference to afi Indian ‘in the 4,1 La mention d'un Indien dans Igs = Applicationde
_______________ e el -deﬁﬁilions-!‘baﬂd‘-'f-‘—‘lndiafr‘moncysﬂ-aﬁd—’--—t}éﬁmﬁons'-‘de--ubandes;-"«dcqtcrs"-*der‘“ﬁfﬂ;,,l‘;"g,’;,;;‘d"' -
| . mm&n “mentally incompetent Indian" in section Indiense ou eIndicn’ mentalement incapa-  tous les i
: : 2 or & reference to an Indien in subsection . blgs & Particle 2 et cette mention aux uembics dune
” 4(2) or (3), subsection 18(2), section 20, paragraphes 4(2) ou {3), au paregraphe
v isections 22 to 25, subsection 31(1) or (3), 18(2),'a Varticle 20, aux articles 22 & 25,
W s+ ‘Subsection 35(4), section 51y section 52, aux paragraphes 31(1) ou (3), au paregra. .
- % subsection 58(3), subsection 61(1), section ‘phe 35(4), 4 Varticle 51, A P'article 52, au
ot - © 63, section 65, subsectlnri-66(2), subsec- paragraphe 58(3), au parsgraphe 61(1), 4
P tion 70(1) or (4), section 71, paragraph  ° l'article 63, & l'article 65, au paragraphe
g e 13(g) or (h), subsection 74(4), section 84, 66(2), aux paragraphes: 70(1) ou- (4), 4
- 7 . -paragraph 87(a), sécijon 88, subsection Particle 71, aux alinéas 73g) ou &), a0 -
> - 89(!? or paragraph “107(b) shall be paragraphe 74(4), 4 I'article:84, 3 Valinéa
Sy i deemed to include a refefence to .any 87a), & Varticle 88, ‘au patagraphe 8o(ly . -
b oo " person who is enlilled fo havé his name - ou 4 Palinéa 1075) sont réputées comprens :
T entered in a Band List 3nd whose mame dre [a mentjon de toule personne qui & <
has besn-entered therein.”.® rremmeenee - droit & ce que son nofh sbil consigné dans A
- X . 3 une liste de bandge et dont fe nonry a o
, ' < effectivement 1€ consigné.» b ' ) )
) ., " ' g ' - ]
< ! ’ 752 P ' . & . )
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L :g’gx;i-w.c- 4. Sectjons 5 to 14 of ‘the said Aclaré 4. Les article'S 4 14 de fa méme loi sam o, 197aaselen,
fo 199 1, repealed  and -the following substiiuied abrogés et remplacés par ce quisuit; B
NG therefor: - g / ” . R T ' A & Ly
. ’ o L T e s T S : N
;2"- “Indiag Register . ", «Registre des Indiens BRI - .
. . . "_‘A-’ . v . R . -, . . . J; X b
X 5 Indian Repister S (1) Thess shall be maintained in the | 5. (1) Est tenw au rilnistdre’ un tegistre - Tedmedw . -3
B Depaririicnt an Indian Register_in which” * des Indiens od “est consigné- le nom de  "T'S . - .
E‘: s shafl be recarded the name of evry person chaque’persofine ayant dyoit d'étse inscrite ; )
f /'}%hc? is efititled to be registered as an comme Indien en vertu de fa présente loi, S .
h X # Indian under.this Act, ' . _— L o
& an (2} The names in the Endian Register {2) Les noms figurant au fegistre des” Regittee des
o ifmedialely prior to April 17, 1985 shall Indiens immédiatement avang-le 17 gyrif  '"diers ctiston
wainhe nstitutd the Indian Register-on April 17, 1985 constituent le registre des Indicas au: ., .
v [ogs, . / 47 avril 1985; , S
[ . ik 3. : - i . R '
- "ng"?""k' tuny and i (3) The Registrar may at any time add (3) Le registraire peut ajouter au-rcg’i& Md“i*’;\“ 3
B to or delet from the Indian Register the . tre des Indiens, ou en retrangher, fe nom - ffirenchements .
oot name of any person who, in accordance de la personne qui, aux termes de la pré- £ "
, with this Act, is entitled or not entitled, as sente toi, a ou n'a pas droit, selon lecas, d . ) "
R the case'may be, ta have his name included :Finclusion de son nom dang ce regisire. -
1, fin the Indian'Register. B . 3 Loh o, -
. PEY A c, - <o r
« Daeofehange o (§) The Indian Register shall indicate (4) Le regittre des Infiens indique |2 Dutedu M
the Ui on which cach name was added date ad chaquewnom y.a é(¢ ajotté ou cnig  hangment,
‘ thereto or deleted therefrom, ¢té retranché. ’ N ,
| TARpliviton (5) The name of a person who is entitled (5) 1l n'est pas requis que le nom d'unc * Demande
fegutrstion to be veisteied is not required to be personhe qui a”droit d'dire inscrite “soit :
recorded in the Indian Register unless an cansigné dans le* regisire~des Iddiens,. & g
application for registration is made o the moinsqu'une demande 4 cefte cffel soit - -
* Registrar, . Présentée au registraire, , ," : . N
. Persans entitied 6. (1) Subject to section 7, a person is'* 6. (1) Sous réserve de I'drticle 7, une  Personnes ayant Cloe
Lo oberenleed L itled 1o bo registered if , * personné a droit d'étre inscriie si ell rem- Finscription . L
s (a)-that -person—was- registered ~or-cr——--plit-une des conditiens-suivantes— - R -
i - titled to be registered immediately prior a) elle &ait’ inserite ou"avait droit de
3 to April 17, 1985; o . Pétre immédiatement:tavant fe 17 avril |
' ‘(8) that person is a member of 3 body’ 1985, R
of persons that hias been declared by the b) clle est membre d'n ‘groupe de per-
Lt ‘ Gavernor in’ Council on or after April sonnes déclaré par te gouverncur en con.
Y ' 17, 1985 to be a band for.the purposcs . scil .aprds le 16 avril 1985 gtre yne' '
g, of thisAct; -+ He. oo pande pour I'applicgtion de la présgnte
o . ... {¢) thenamoof that person wWas gmitted . Pol; / AN
i - or deleted from' the Indian-Re iter, or - ¢) son.nom a 4t€ omis ou relranché du e
& « .~ from a band list prior to Septembsr 4, registre desq)nﬁicns au, avant le 4 sep- >
£ . 1951, under subparagraph 12(1)@(iv), ° tembre 1951, dune liste de bande; en ; "
| & “pafagraph 1 l)(b) or subsection 42(2)"_. vertu dy’ ‘sous’alisiéa- 12¢D)a)(iv), d¢* ‘
§ 3 or under subparagraph 12(1)(a)(iii) * {'aliaés 12(1)8) ou du paragraphe 12(3)’
;. pursuant to an order made under sub- + ou en' vertu,du sous-alinéa IZ(I)ﬁ)fiii) ; :
Y : < séclion 109(2), ag each ‘provision read - conformément 4 une ordonnancé prise . P
E: immediately prior to-April 17, 1985, or en veelu*'dy’ paragraphe’ 109(2), "dans \ i
B under any former provision of this Act . Jeur yversion précédant immédiatement - .
'*' : . ' . ‘ ‘e ri ) \ b :
P LA S
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Bo " relating (o the same subject:matter as le 7 avril 1985, ou en vértu de toute B
T any of those provisions; .., - disposition aptérieuré de Ja présente Toi i
e (d) the name of:that person was omit- portanit sur le méme sujel que celbi : ]
ST ted or deleted (romi the"lnd_{an Regist 4I,/.' “d'une de ces dispositions; R V K
*. orfgom a band list prior to Sé‘ple_@bcr? ot d) son nom a é1€ omis ou retranché duy~ ! -
v 1951, under shbp‘aragrap\h (L (ayi) 1. registre des Indiens ou, avant le 4 sep- SN
. “, pursuant to an order made under sub- ./ tembre 1951, d'une liste' de bandt. en . - o ‘
R wsection 109(1), us each .provision .read + verlu du sous-alinéa 12(1)a)(iii) confor- _
' / immediately prior to April 17,1985, of - -mément 4 une ordonnance prise en verty - ]
7 under any-former provisfon of this Act dii pagagraphe 109(1), dans leur version -
‘ /. relgting 1o thé same subject-matter as précédint_immédiatemient le 17 avril
- /. anyof those provisions;” = ~ - 1985, ou éfrvertu de toute disposition -
/0 (¢) the name of that person was omitied antéricure de la Pf-é“".“c,l?', portant sur NN
./ . . ordeleted-from the fndian Register, or - le méme sujet «que celui ‘d'une de ces
i & © < from a band list prior to September 4, ~ . d'_5p°5"‘°"s.: R )
g R oo1est, S . €) son nom a été omis ou retranché dy - .
FR : - (i) junder section 13, as it read reglstre des Indicns ou, avant le 4 sep..
o . . immediatelyNprior” to September- 4, lembfe 1951, d'unediste de bande : .
M R 1951, or under amy_fofmer provision (i) soit en vertu de P'article 13, daris
Tl T ey of this Act relating~4d the same sa’Yersion précédant immédiatement -
4 RS . subject-matlet as that sectipn, or le 4 septembre 1951, 0u cn.vertu de
N . (ii) under section 111, as i~read - toute dispdsition anjéricurc de la pré- .
' . . immediately prior to July I, 1920, sentg loi portant sur le méme sujel !
L o . , Gnder any former provision of this que celui de cet article, - e i
i .' Act relating o the same subject- © TMGi).sdit en vertu de V'article 111, Hans '
\ s matier as that section; or ' ! sa yersion_précédant immédiatemcn,t,
’ ““() that person is a person both of, .~ le 1= juillet 192 , 0U €n vertu/de tonte
- ' \({aojsc' pargils are o, ifﬁglongcr living, disposition antéricure_de Ja présent !
o . were at the time of death entitled to be loi portant sur le mémc sujet ug celui .
' registered under this section. ‘ de cel article; -
, $ J) ses parents ont tous deux droit d'dire
4 inscrits ¢n_vertu du présent article ou,
} - s'ils sont décédés, avaient ce_droit 4 Ja- . e
. date d¢ lepr décds. LT
’ tdem {2) Subject to ysection 7, a person is (2) Sous réserve de V'article 7, une per- 9 idem
entitled to be wegistered if that person js a’ sonae a droit d'étre-inscrite si 'un de sés ;
. - person one of whose parents is or, if Ho.  parents a droit d'étre inscrit en vertu du ,
K " " longer living, was at the time of death , paragraphe (1) ou, 8'il est déc&dé, avait ce .
. @ - Wl entilled",'lo be registered under subsection droit & la-date de son déces; . ,
SRRV N | R
, T ; . g:;&np : Q) Flor the purposes of paragraph 8310} _{3) Pour P'application de lalinéa€hyf) et Peésompiion "
IR e ‘99‘-3{,';“‘, and subsection (2),, " du paragraphe Q. R ;
A XL o e, (4).a-person ‘who was no longer living o) la personfic quitest décédée g?v‘}"ﬁ'l e v, =" .
we »immediately prior to April 17, 1985 but 17 avril 1985 mais qui avail dEBlIY'Ee =~ - i
¥ 8o was at the tith¢’0f death entitled to inserite & la date de son, décds est répu- q
.  be repistered shall.fg'é deemed to be en- lé}tavoijr droit -d'8tre inscrite en vertu de - S
“titled to be r@gis';)}ﬁ’ Junder paragraph P finéa (1)a); . . -
{1)a); and B . b) la personné-visge aux alintas :(I)Q. e
CL TN ﬁ'q;. e B . d) ol ¢) qui est déctdée avant le 17aviil o 7,
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C ) ;
(6) a.persoq . described in paragrgpb’_»

(14€). (d).or (¢) who was no Ionggr
living on April 17, 1985'shall be deemed
'to be entitled to be registered under thai
paragraph, v

7.-(1) The following persons are not
entitled to be registered:

(@) a person who was registered under- '

paragraph 11{1)(/), as " read immedi-.
alely prior to Apeil 17, 1985, or under

© any former provision of this Act relating

to the same subject-mattet as that para-

" graph, and whosé name was subsequeril-
ly omitted or deleted from the Indian
Register under this Act; gr

(b) & person who is the child of a person
+ who was registered of entitled to be
fegistered under paragraph iy, as’
it read immediately prior to April 17,

"7 1985, or under any former provision of
this .Act relaling to the same subject- -

maller as thal paragraph, and is also the
child of a person who is not entitled to
be registered.

a

(2) Paragraph (1)(a) does not apply in
respect of a female person who was, al any
prior to being registered under para-
graph 11(1){)), entitled to be registered

1under any ather provision of this Act.

(3) Parageaph (13(6) does not apply in

respoct of the child of a female person who

was, al any time prior o being.registered
under paragraph HI(1)Y{), entitled 10" be
registercd under any other provision of this
Act,_ :

Band Lists’

8. There shall be maintained in accord-

“ance with this Act for each band a Band.

List in which shall be entéred the name of

" every person who is 8 méember of that

ban(_i. - X

9. () Until such time a5 & band
assunies control of its Baid List, the Band
List of that band shall be maintained in °
the Department by the Registrar.

. [ I3 ° i }

1985 est réputée avoir-droil d'eire ins-
erile en vertu de ces alinéas.

7. {1) Les pérsonnes suivantes n'ont pas

- droit d"8tre inscrites

"“a) celles qui étalent Inscrites en vertu de.

Valinéa 11(1)/), dans sa version précé-
~dant immédiatement le 17 avril 1985, ou
en vertu de toute disposition amiérieure
de- la-présente loi portant sus le méme
sujet’ que celui de cel alinéa, et dont le
nom a uliéricurement &€ -omis ou
retranché du registre des Indiens en
vertu de la présente loi: o
b) cclles qui sont les cafants d'une per-
sonae-qui €lail inserite ou avait droil de
I'étreen vertu de.l'alinéa H(DN, dans
-sa version précédant immédiatement le
17 avril 1985, ou en vertu de toute
disposition antérieure de la présente loi

" portant sur le méme sujet que celui de -

~cel alinéa, et qui sont également les
enfants d'une personne qui n'a pas droit
d'étre inscrite.

(2) L'alinta (1)a) ne s'appliqué pas‘a

ung,_personn¢ de sexie féminin qui, avant

~qu'elle ne soit inscrite en vertu de |'alinéa

1)/, avait droit d&tre inscrite en verty
de toule autre dispdsition de fa présente
fpi. - -

(3) Lalinéa (1)) nc s'applique pas 3
enfant d'une personne de sexe.féminin
qui, avant quelle ne soit inscrite en vertu

de I'alinéa T1(1)/), avait droit d'étre jns-

crite en vertt de toute autre disposition de
is présente loi, ; .

Listes de bande

8. Est tenue conformément & la pré-
sente loi fa liste de chaque bande od est

. consigné le nom de chaque personne qui en
est membre. - ‘

.9 (1) Jusgu'd ce que la bénde assume -
la responsabilité ‘de sq liste, celle-ci est

lepue au ministére par le eegistraire.
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Existing Band
‘Lists -

Deletions ond
additions

Date¢ of change

Application for
entry
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rules

1

Vaceplion
relating to
coasent

Acquired rights

G 27.

. (2) The names in a Band List of a band
immediately prior to April 17, 1985 shall
constitute the Band List of that band on
April 17, 1985,

(3) The Registrar may at.any time-add

_ 1o or delete from a Band List maintained

in the Départment the name of any person’

who, in accordance with this Act, is en- .

titled of not entitled, as the case may bs,

. 10 have his name included in that List!

(4) A Band List maintained ’in the
Department shall -indicate the -date on
whichveach name, was added ‘thereto’ or
deleted therefrom, '

(5) The name of a personwho is entitled

" "to have his name entered in a Band List
- maintained in the Department i§ not

required to be eritered therein unless an
application for entry therein is made lo the
Registrar. ’

18, (1) A band ‘may assume ‘control of -

its own membership if it establishes mem-
bership rules for itself in wriling in accord-

. ance with this seclion and if, after the

band has given appropriate notice of its
intention. o assume control of ils. own
membership, & majority of the electors of
the band gives its consent (o the band’s’
control of its own membership,”

.(2) A band piay, pursuant 1o ‘the con-
senl of a miajority of the electors of the
band, .

(a) after it has given appropriate notice
of its intention to do so, establish mem-
bership rutes for itsell and

(b) provide for a riechanism for review-

ing decjsions on membership,

(3) Where the council of a band makes

2 by-law under paragraph 8I(l)(‘p.4)&

bringing this subsection into effect in
respect of the band, the consents required
under- subsections (1) and (2) shall be
given by & majority of the members of the
band whe are of the- full'age of eighteen
years,

(4) Membership rules establistied by a
band under this section may not deprive
any person who had the right to_have his

i 5 \

Indian B

“17-avril 1988,

(2) Les nams figurant 4 une liste d'une
bande immédiatement avant le 17 avril
1985 conétituent la liste.de celte bande au

B3Buz I,

Listes de bande
exisiantes

7

h<]

(3) Le registraire peut ajouter 3 ung-

liste de bande tenue au ministére, ou-en

rétrancher, legom de la personne qui, aux -

termes de la
droit, selon {e cas, & I'inclusion de son nom

dans celté liste.  ° VoS

m?B .

résente loj,-a ou n'a pas@

Additions el
retranchements

..

“

\ * . . &
(4) La liste de bande tenue au ministére - Datedu

{indique la ‘date od chaque nom-y
" ajouté ou en 1 616 retranchs,” . “

.

(5) 1 n'est pas requis que le nom d'une
persoine qui a droit & ce que celui-ci soit
consigné dans une liste de band¢ tenue au
ministére y soit consigné 4 ‘moins qu'unc
demande & cet ‘effet soit présentée au
registraire. '

" 10, (1) La-Wande peut décider de I'ap-
pavtenance & ses effectifs si ele en fixe les
régles par écril conformément au présémt
article et si, aprés qu'ellc a donné un avis
convenable de son intention de décider de
cetle appartenance, elle y est autorisée par
le majorité de ses électeurs.

{2) La bande peut, avec l'autorisation de
la majorité de ses électeurs :

a) apré§ avoir donné un avis convenable
- de son intention de ce faire, fixer les
régles d'appartenance 4 ses cffectifs:

.b) prévoir une procédure de.révision des
décisions portant sur l'appartenance 3
‘ses effectifs. . !

(3) Lorsque le conseil d'une bande éta-
blit Bn statut administratif en verty . de
Valinéa 81(1)p.4) mettant en vigucir .le
présent paragraphé & I'dgard d'une bande,
. Vantorisation requise en verty des paragra-

phes (1) et (2) doit &ire donnée par:la
< .majorité des membres de la baride qui-dnt

'dix-buit ans révolus.

{4) Les régles d'appartenance fixées par .

une bande en vertu du présent article ne

-

peuvent, priver quiconque avait dron( i ce

v N

a été ching:r?cr:\

E

Demande

Pouvoir de
décision
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d'sppariensrce
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section (1) have been met with respect to a
band, the council of the band shall forth-
with give notice to the Minister in writing
that the Gand js assuming control of its

patagraphe (1), le conseil de la bande,

*sans délai; avise par écrit le Ministre du

fait que celle-ci décide désormais de I'ap-
parténance d.ses effectifs et lui transmet le

- o 2P, P b ; ,
\}z 4 a ¥ ' ’
’ ‘ K = a\
r . . ‘£, '
. fridiens ‘e, 99 .

" name entered in the ‘Hand List for that . que son nom soit consigné dans Ia liste de

band, immediately prior to the timé the ° bande_immédiatement avant la ﬁx§tion .

rules were established, of the right to havg ~ des régles du droit 4 ‘ce que son nom y soit
- his name so entered by reason only of a”~ . consigné en raison uniquement d'un fait ou °

- situation thal existed or an action that was d'une mesure antérieurs 3 leur prise’

taken before the rules came into force, d'effet. . . ,

(8) For greater certainty, subsection (4) .. (5) 11 deineure entendu que le*paragra- ° 1dem Y i

applies "in respect of 'a person who was wPhe.(4) s'spplique & la personne qui avait

enfitled to have his name entered in the deoit & ce que son nom seit consigné dans

Band List under paragraph 41(1)(c)  la liste de bande en” vertiv de Valinéa

immediately before the band assumed. con- H{)e) immédiatement avani que celle-ci

trol of the Band List if that person does n'assume la-responsabilité de la tenue de,

not subsequently ceasc 1o be entitled to - sa liste si elle ne cesse pas ultérieurement

“have his namic enlered in the Band List. d'avoir droit d ce que 'son' nom y soit

- consigné. . o
(6) Where the conditions set out in sub- (6) Une fois rentplies les conditions du Qm&\:e

own membership and shall provide the texnte des régles dlapparienance:.
Minister with a copy of"the membership - -
rules for the band,

Halive 10 band (7) On receipt of a notice from.the {(7) Surréc_ciﬁlion de I"avis du conscil de  Transmission

Fv council of a band under subscction (6), the bundé prévu au paragraphe (6), le Minis- Lo lite '
Minister shall, if the conditions set out in tre, sans délai, s'il constate quc les condi- * o,
subsection (1) have been complicd with, tions prévues au paragraphe’ (1) sont -
! forthwith : remplies : . o
q ’ {a) give notice to the band that it has_ . 8) avise la bande gu'elle décide désor

mais de l"appartcnance A ses effeciifs;
b) ordonne au registriire de transmet-
tre 4 la bande une cople de la liste de ‘
bande tenue'du ministére, ,

control of its own membership; and

(b} direct the Registrar 'to provide the
e band with a copy of the Band List main-
: - tained in the Department,

'
tw
!

(8) Where a band assumes control of its

Hicctvedue * . (8) Lorsqug Ia bande décide de I'appar- Date d'entde
AN membership under this section, the mem- tenance 4 ses effectifs en vertu dyi présent (g <!

afticle, les régles d'appartenance fixées par
celle-ci entrent en vigueur & compter de la
date o0 1iavis an Ministre a été" donné en

vles - bership rules established by the band shall dappatienance
. Maveeffect from theday off which notice is -

given'to the Minister iftlér subsection {6),”
and any additions to or deletions frofm.the
Band List of the bifid by the Registrar on

or after that day are of no effeét unless

they are in accordance with sHe member-

vertu du’paragtaphe (8: les_additions oy
retranchements-“de’ la list¢ dg la bande
effectués par le registrafre aprés cetle date..
ne sont valides que s'il wapt €16 effectuts

. ship rules established by the Barnd. vonformément aux réglegedfappartenance, T e
. . " fixées par la bande. '{ pf B ’
. . ) J 7. .
B0 en + - (9) A band shall peintain its ownBand?  (9) A ggmpter de la récep on de ravis Teponsabil
G "™ List (rom the datg/on which a copy-of the ., -prévu & Iatinéa (7)b), Ia banfie‘ est respon.  'mPonsebilié

Band List Is received- by the -band under, ssable db'la tenue de;'sa"llis_te Sous réserve '
‘paragraph’ (7)(b), and, subject to segtion de larticle 13.2, |e‘ministf.rc/ 8 71mpter de . ..

] . '
i' N
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13.2, the Depariment’shall h;ve no further

List from that date. .

responsibility with respect to (hai Band -
(5}

(10) A band may at any time add to or |

delete froni*a Band List maintained by it
the name of any person who, in accordarice
with' the mefmbership rules of the band, is
entitled or not entitled, as the case may be,
to/have his name included in that list..

1 DA Bgnd List maimai;’wd by a band
shall indicaie the dase on which each name

was added thereto or deleted therefrom.

‘1. (1).Commencing on:April 17, 1985,
8 person is entitled to have his name
entered in a Band List maintained in the
Department for a band if

(@) the name of that person was entered
in the Band List for that band, or that
person was enlitled 'to have his name
entered in the Band List for shat band,

. immedialely prior to April 17, 1985;
"« (b) that perdon is entilled to be regis-

tered under paragraph 6(1)(6) as a
member of that band; ,

(c) that person is entitled to be regis-
Jered under paragraph 6(1)(c) .and
ceased 16 be @ member of that bapd by
reason of the circumsiances set oul in
that paragraph; or

(d) that person was born on or after
April 17, 1985 and .is entitled to be
registered under paragraph 6(1)(f) and
both parents of that person are entitled
10 have their names entered in the Band
Lisi or, if no longer living, were at the
timg of death sentitled..to have their
names entered in the Band List. ‘

(2) Commencing on the day that is two
years after the day that an Acl entitled An
Act 1o amend the Indian Act, intiéduced
in the House of Commaons on February 28,
1985, is assented to, or on such earlier day
as may be agreed to under section 13.1,
where a band does not have contro! of its
Band List under this Act, & person is
entitled to have his name. entered in a
Band List maintained In the Department

.

“frdian

ceite date, est dégagé de toule résponsabi-
lit€ & I'égard de cette liste, .

-(10) La bande peut ajoy,(ér A la liste de

bande tenue par elle, ouleﬁ‘ retrancher, le.

nom .de la personne qui, ‘ayx 1eripes des
régles d'appartenance de la bande, a ou n'a
pas droit; selon le cas, 3 I'inclu’stop de son

- nom dans la liste.

Y

\

&

(11} La liste de bande tenu¢ par celle-ci
indique la date od chaque nom y a éé
ajouté ou en a 1€ retranché. .

80, (1) A compter du ]7 avril 1985, une

personne @ droit 4 ‘ce que son nom soit
consigné dans une liste de bande tenue
pour celte derfnitre au’ ministdre si elle
remplit une descondilions suivantes ; -

a) son nom a é¢ consigné dans cette
liste, ou-elle avait droit 4. ce quil e soit
Infinédiatement avant le 17 avril 1985;
b) elle a droit d'étre inscrite en veriu de
I'alinéa 6(1)4) comme membre de cetle
bande; ' .

€) enq a droit d'étre inscrile en vertu de
falinés "6(1)c) "et a cessé- d'étre, un
membrg de cette bandc en raison des
circons %c”cs prévues & cet alinéa; *

d) elle es

néc aprés le 16 avril 1985 ¢1 .

33-34 Bz 11 -

Additions ¢t
resranchementy

Date du
changement

Rigles 3
d'appariennnce
poys uae litle
teave gy
miniitdee

<

a droit d"étrx inscrite en vertu de I'afinéa -

6(1)/) et ses parenis ont tous deux droij
4 ce que Jeur nom soit consigng dans la
liste de ,bande 0y, s'ils sont décédés,
avaien! ce droit & Ia‘detc de feur décés,

b
v 4
(2) A comptcr‘\ju Jour qui suit de deux
ans le jour ol Ja lgi intitulée Lo modiflant
la Loi sur les Indiens, déposée & la Cham.
bre des vommunes le 28 février J985, o
regu la sanction royalé ou de la date anté-
rieyre choisic ‘en vertz de Particle 13.),
lorsque la bande n'a pas la responsabilité
de la tenue de sa liste prévue & la présenic
lol, une pereonne a drojt & ce'que son nom
soit consigné dans la liste’de bande lenue

“-for thé band ‘ au mirilstére pour cette dernidre ; * -
Ny ; — B : ‘.
d-\é" ___;__, ~__\ . s :.; 7;\\"\\7.*!’ .
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" Indiens

oo et ' N L
(a) if that.persdn is entitled to be regis-™ .~ a). soit si elle a droit dtre inscrite en.
" vertu des alinéas 6(1)d) ou ¢) et qu'elle

tered under paragraph 6(1){(d) or {¢)
and ceased. o be a member of that band
by reason of the ciréifstanées set out in
that paragraph; or ‘

(5) if thay person is entitled 1o be regis-
tered under paragraph 6(1)(/}-or sub-
seclion 6(2) and a parent referred to in
that provision is -entitléd to Have. his
name entered in the Band List or, if no
longer living, was at the time of death
entitled 16 havé his name entered in the
Band List, :

(3) Fo'r the purposes of pé;agraph;
(1)(d) and subsection (2), a person whose

name was omiited or deleted from the

Indiun Register or a band list in the cif-

(d) or (¢) who was no longer living o the
first day on which he would otherwise be
entitled t6 have his name epiéred in the
Band List of th¢ band of. which he ceased
to.be a membey shall be deemed to be

calitled to have his name so ¢ntered.

(4) Where 'a band amalgamates with
another band or is divided so as to consti-
tute new bands, any person who would
otherwisg have been enlitled to have his

name entered in the Band List of thal

band under this section is entitled to have
his name entered in the Band List of the

amalgamated band or the new band “fo .=~

¢ase may be. - . ©

P P

which he has the closest family ties, as the

12, Commencing on the day that is two

~years after the day thal 2n Act entitled An

Acl to amend the Indian Act, intreduced
in the House of Commons on Februdry 28,
1985, is assented to, or on such earlier day
as may be agreed to under section 13.1,
anypersonwhe =~ ¢ '
(a) is entitled to be registered under
section 6, but is not entitled 10 have his,
namg entered in the Band List main.\

tained in the Department under section \

1,01

.~ {b) is a member of another band, -

Is entitled to have his name entered'in the
Band List. maifitained in the Department

I

' ' 'C. 37

”

& cessé d'éire un membre de la bande cn

raison des circonstarices prévues & I'un .

- e ges alinas;

‘o

" b) soit sielle a droit d'étre inscrite en
.vertis de ['alinéa 6(1)/) ou du paragra-

- phe 6(2) et qu'un de ses parents, visés 3
P'une de ces dispositions a droit 4 ce que

" . sofi nam_soit consigné dans la liste de

+* bande ou, s'il est décéde, avait ce droijt a
Ia date de son décds,

/
/

(3) Pour Udpplication de Vatléa (1)d)
et du paragraphe (2). la personne dont le
nom a &é omis ou retranché du registre

. des Andiens ou d'une liste’ de bande ddns
cumstances sel out in paragraph 6{1)(c), ...~

Jes circoristances prévues - adn  alinéas

- TE(1)e),'d) ou eyel qui est décédée avant lc

premicr jour ob elle afacquis’ le droit &'ce
que son nom 5oit ¢onsigné dans la liste de
bande dont elle a cessé d'étre membre est
réputée avoir droit & cc que'son nom y soit
consigné,

(4) Lorsqu'une bande¢ fusidnne avéc une
autre ou qu'elle est divisée-pour former de
nouvelles bandes, toute personne qui aurait
par ailleurs eu droit A ce que son nom soit
consigné dans la liste de'la bande cn vertu

du présent article a droit 4 ce que son nom

soit consigné dans fa liste de {a bande issue

“d&la Tusion ou de celle de la nouvelle

N "'hande A I'égard de laquelle ses liens fami-
X lidux sont les plus étroits,

N, . . . . )
12, A comptér du jour i suit de deux -
aiis le jour od le loi intitulée Lof modifiant’

-fa’ Loi sur les Indlens, déposée & la Cham-

a .

)
i

R 2.

~'..7—. "_":' 'a%: A
L S

bre des cofmunes le 28 Tévrier 1985, a

regu la sanction royale ou de la dale anté-
rieure choisie en vertu de Varticleg 3.1, la
personne qui, :

Farticle 6 sans avoir droil 4 ce 'que son
nom soit consigné dans ume liste dé¢
bande tenue au ministére en veriu de
Varticle 11, . ,
* b} soit est membre d'urie autre bande,

a droit & ce que son nom soit consigné dans-

Ja liste d'Uné, bande tenue au miilstdre

IR . Rl
[ o KN
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a) soit a droit d'8tre inscrite én vertu de
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Fusia ou
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teave Band Lisi

e

for a band if the counéil of the admitting
band cansents,- T
13, Notwithstanding sections 11 and

12, no person is entitled to have his name
entered at the same time in more than one

Band List maintajned in the Department. - )

13.0 (1) A band may, a1 any time prior

lo the day that is two years after the day -

vthat an Act entitled A% Acr 10 amend the
Indian Act, introduced. in the House «of
Commons on February 28, 1985, is assent-
ed to, decide (o leave the control of iis
-Band List with the Dipartment if a
majority of the electors of the band gives

its consent to that decision,

(2) Where a band decides (o leave the
contral of its Band Lisi with the Depart-
ment under subsection {1), the council of
the band shall forthwith give notice to the
Minister in writing to that effect,

(3) Notwithstanding a decision under
subsection ({), a band may, at any time
aflter that decision is taken, assume control
of its Band List under section 10. ’

13.2 (1) A band niay, a1 any time after
assuming control of its Band Lis! under
section 10, decide to return control of the
Band List to the'Depdrtment if a nmajority
of the electors of thegband gives its consent
to that decision.

(2) Where a band decides %o relurn
. control of its Band List to the Department
under sybscction (1), the council of the

band. shall forthwith. give notice to the

Minister in writing 15°thas effect.and shall
provide the Minister withya-copy of the
Band List and a copy-of a‘il

ship ‘rufes that were established by the

band under subsection, 10(2) while * the

band maintained-its own Band List, = .,

¢ (3) Where a nolice IS given under sub-
section (2) in respeet of a Band Lis'l'. the
maintenance of that Band List shail:ke the
- responsibility of the Dépariment [rom: the

date on which the notice is teceived and
{rom that time the /Band List ghall be -

maintained in accordance with ihie- mem-
bership rules set out in section 11, © | ~

P

the member- -

! m‘dm,f.

[N

L)

’

-

pour celte dernidre si le conseil de Ia bande -

qui I'admet en son sein y consent.

. 13, Par dérogation-dux articles 11 et 12,
Aul n'd droit 4 ce que son nom soit consi.
gné en m&me iemps dans plus d'une liste
de bande tenue au ministere.

13.¢ (1) Une bande peut,
qui suit de deux an} le jour od Iz loj
intitulés  Loi—modifi
Indiens, déposée & la Chambre des com-

" munes le 28 février 1985, a regu’la sance

tion royale, décider de laisser la7esponsa-
bilité de Ia ternuc de sa lisie au ministére A
condition d’y éire autorisée par la ‘majorité
de ses &lecteurs) .

(2) Si la bande décide de laisser 1a

“responsabilité de la tenue de sa liste au

ministére en vertu du paragraphe (1), le
conseil de la bande, sans délai, avise par
ecrit le Ministre de la déecision,

(3) Malpré 1a décision visée ay paragra-
phe (1), la bande peut, en tout temps apres
cette décision,.assumer la responsabilité de
la tenue de sa liste en vertu de Varticle 10.

13.2 (1) La bande peut, en toul temps
aprés avoir assumé la responsabilité de I
tenue de sa liste en vertu de I'article 10,
decider d'en Temeltre la responsabilité au
ministére & condition d'y étre autorisée par
la majorité de ses électeus.

(2) Lorsqué l2 bande décide de remettre

la responsabilité de fa tenue de sa liste du

ministére en verty dy paragraphe (1), le
conseil de la, bande, sans délai, gise par
¢crit le Ministre de la décision el Jui trans-

;-mel une cople de la liste et le texie des
régles d'afipartenance fixées par la bande

conforimément au paragraphe 10(2).pen-
dani qu'elle assumaii la responsabilité de
la tenue de sa liste, '

. (3) Lorsqu'est donné l'avis prévu au

pardgraphe (2) & Pégard d'une liste de
bande, la tenue de gette dernidre devient 1a
responsabilité du ministere & compter de la
date de réception de I'avis, Elle esi tenue, 3

- compler de cetie date, conforméinent aux

o
I
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13.3 A person is entitled to have Hhis
name entered in & Band List maintained in

the Department pursuant, fo section 13.2if -
that person was entfiled to have his name #4
entered, and his name was entered, in the ™

Band List immediately before a copy of"it}s.

was provided to the Minister under subseg-
tion 13.2(2), whether or not That person is

- elso entitled to have his name entered.in

the Band List under sectiog 11,

1.
Notice of Band Lists* .
- i

14. (1) Within one month after the day
an . Act entitled Ar Act to amend the
Indian Act, -intreduced in the House of
Commons on February 28, 1985, is assent-
cd to, the Registrar shall provide the coun-

¢il of cach band with a copy of the Band -

List for the band as it stood immediately
prib(lo that day. .

(2)\thrc a Band List is maintained by
the Dcﬁ‘a{tmcm. the Registrar shall, at
least once ‘¢very two months after a copy

, of the Band 'List is piovided 0-the council

of a bund undec’subsection (1), provide the
council of the band .with' a list of the
additions to or deletions from the Band
List not included id, a fist’ previously pro-
vided under this subsecion.

(3} The council of “é'ach band shali,.

forthwith on tecciving a copy of the Band

List under subscction (1), or a list of addi-

tions to and deletions. from its Band List

under subsection (2), post the copy or the

list, as the case may be, in & conspicuous

plage dn the reserve of the band,
we o d .

Inquirtes .

14,1 The Registrar shall, on inquiry
from any person who believes that he or
any person he represents is entitled to have
his name included in the Indian Regisier
or.a Band List maintained in the Depart-
ment, indicate 10 the person tnaking the

(inquiry whether or gfot thal name is

included theréin,

Imflens
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13.3-Une personne-a-droit & ce gue son

‘nom soit consigné dans une liste de bande
-+ tenue par le ministére en veriu de Farlicle

13.2 si elle abait droit & ce que son nom

2soit consigné dans cette liste €t qu'il y a
“effectivement &€ consigné, immédiate-
. .ment avant qu'une copie en soit frantsmise
..".,;ﬁu Ministre en verlu du ‘paragraphe:

3.2(2). que celte personne ‘ait ou non
droit & €€ que soRnom soli consigné dans
cette liste en verlu de P'article 11,

'Afﬁchagé;igs listes de bande

14. (I) Au plus tard un mois apes la
dute od fa loi intitulée Lol miodiflamt la
Loi sur les Indiens, déposée & 12 Chambre
des communes le 28 février 1985, a regu‘la
sanction royale, le registraire. transmet au-
tonseil de. chaque bande une copic deo In
liste de la bande dans son état précédant

immédiatement ¢ette date.

(2) Si la liste dec bande est tenue au
ministére, le registrairg, au moins une fois'

tous les deux mois apres la transmission .

prévue au paragraphe (1 J;d’une copic dc la
liste au conseil de la barfde, transmet 2 ce
dernier une liste des additions'a la liste et
des reiranchements de celle-ci non compris
dans une liste antérieure transmise cn
vertu dy présent paragraphe.-

(3) Le conseil, de 'chaque bande, dés
quil regoit copic de ka liste de bande
prevue au paragaphe (1) ou la liste des
additions el des retranchements prévue, au
paragraphe (2), sffiche la copie ou la liste,
selon le cas, en un lieu bien en évidence,
dans la réserve de la bande,

: Demandes

14.1 Le registraire, 4 la demande de
toute personne qui croit qu'elle-méme ou
que la personne qu'elle représente a droit-3
l'inclusion de son nom dans l¢ registre des
Indiens. ou une liste de bande tenue au

_~ministére, indique sans délai & 'auteur de

la demande si ce nom y est inclus ou non.
- £ ~

N -

4

o
RS
/ sy
——

. i e 7 .1'3;

o~
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fo liste
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Protests

142 (1) A protest may be made ‘in
respect of the inclusion or addition of the
name of a person in, or the omission or
deletion of the name of & person from, the
Indian :Register, or 2 Bend List main-
tained [n the Depariment, within- three

- years gfter the inclision or -addition, or

omissign or deletion;
by notice in writing to the Registrar, con-
tainingla brief statemeny of the grounds
therefor. o :

. | : ' '
"~ (2} A protest may be made snder this
séction in respect of the®Band List of &
band by the council of the band, dny

member - of the band or the person in

, .rcspccg' of whose ame the protest is made

or his Fepresentative. o
(3) A protest may be. made under this

. seclion in respegt of the Indian Register by

the person in respect of whose name the
protes{ is made or his representative.

(4) The onus of establishing the'grounds
of a protest under this section les on the
person making the protest, .

(5) Where a protest is made to the
Registrar under this section, he shall cause

+ an ‘investigation' to be mdde into (he

“matter and render a decision. ¢

(6), For the purposes of thi¥ section, the
Registrar may’ reccive such evidence on

-oath, on affidavit o in any other manner,
whether .or not admissible in a.court of s .

law, asiin his discretion he sees fit or
deems jjust,

. (7).Subject to section 14.3, the decision
of the Registrar "under
firial arid conclusive,

'14.3 (1) Within six wionths after the
Registrar renders a decision oh a protest
under seclion 14.2, .

(a),l in the casz of a protest in respect of

the Band List of a band, ‘the epuncil of

the band, the person by whom the"pro-
test was made,:or the person In respect

760

as the ‘case may be, .

Indion

~

~ liste de bande par le conseil de celtc

subsection (8)-is” :

Protestations

14.2 (1) Uﬁe.protes!a}ion peui.étre for-
mulée, par avis &cfit au registraire renfer-
mant un bref exposé des motifs invoqués,

. contee Vinelusion ou Paddition du nom

d'une personne dans le registre des [ndiens

ou une liste de bande tenue au ministéee |
ou contre l'omisslon ou le retranchement

de son nom de ce registre on d'une telle

liste dans les trois ans suivant soit Pinclu-

sion ‘ou I'addition, soit V'omission ou le

reteanchement. | s

- - (2) Une protestation paui &tre formulée

¢n vertu du présent article & I'égard d'yne ’

bande, un membre .de celle-ci ot la per.'
sonne dont e nom fait Fobjet de la proies-

tation ou son représentant.
(3) Une protestation peut &ire formulée

" en vertu du ‘présent arlicle 4 'égard du

registre des Indiens par la personne dont le
nom fait Pobjet dé¢ la-protestation op son
représentafit. .

(4) La personne qui'!‘ormulc la protesia-
lion prévue au’ présent arlicle a la charge
d'en prouver le bien-fondg.

{5} Lorsqu'une protestation lui est
adressée en vertu du présemt article, le
registraire fait tenir une enquéte sur la
question et rend une décision.

{6) Pour I'application du-préseni arlicle,
le registraire peul vecevoir toute preuve
présentée sous serment, sois déclaration
sous serment ou autrement, si celui-ci, &
son appréciation, Pestime indiquée ou '
équitable, gque cetie
admissible devant les tribunaux, . 7

*
S ITE L

(7) Sous'réserve de l:aﬁidé 14.3 la déci.
sion du registraire vis€e au paragraphe (5)
‘est finale et pérempioire, .

-14.3 (1) Dans fes six mois suivanl,la

date de la décision du registraire sur une

protestation prévué & I'arlicle 14,2 :

. a) soit, s'il.’agit d’une protesiation Tor-
Jnulée & I'égard d'une liste de bande, le
"eonseil de la bande; la personne qui &

“formulé-la protestation ou la personne -

%

o

preuve soit ou aon

,33-34 Bz Iy
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[ of whose name the protest was made or dont le nom (fait Pobjet de Ia protesta-
j h_is representative, or i tion ou son représentant, oo o
(&) in the case of & protest in respect of. B) soit, s'il ¢'agit d'une protestationdpr- < - | : '
' * the [Indian., Register, the pegson in - mylés 4 [égard du registre des Indiens, : ’ .
impécl of whose name the protest was la personne dont le nom a fait I'objet de Y
- ymade or his representative, ¢ - " ¢ laprotestation ou son représentant, ' o
4. -may, by notice in writing, appeal the deci- -peuvent, par.avis €crif, intefjeter appel de L N
‘o . sion o & court referred (o in subsection 2 décision & 1a cour vigée au paragraphe. .. :
| (). -~ N N R o
, ,f{w’zsl F“k;e . (2) Where an appeal is taken under this (2) Lorsqu'il est interjeté appel en verty ,g_%fel‘nﬂa
: Reptorar section, the person who (akes the appesl du présent article, 'appelant transmet sns *  peormentrs - "
' shall forthwith provide the Registrar with délai au registraire -une copic de l'avis - :
. :a copy of the notice of appeal, " d'zppel. _ , ’ A N
?&"ﬂ"’f ' (3) On reccipt of a copy of a noticé of.. (3) Sur réception-de-la copie de 'avis ?Q“"hm"w "
ity . iappeal under subsection (2), the Registrar - d'appél prévu au paragraphe (2), le regis:  oobrmr s
Regiswer - ishall forthwith file with.the court a copy of traire dépose sans délai 4 la cour une copie  regintraire
{the decision being appealed together with de la décision en appel, toute la preuve
V. i 'all documentary evidence considered -in. documentaire prise en compte pour la
' : ‘arriving al that decision and any recording décision, ainsi que I’énregisirement ou la
§ or transcript of any oral proceedings relat- transcription des débats devant le regis-
§ ed thereto that were held before the traire. N A ‘ .
: Registrar, . . :
i Decition (4) The court may, after hearing an (4) La cour peul, & Vissue de laudition  Otsirion
t appeal under this section, ‘ de P'appel prévu av présent article: - T
. (a) affirm,.vary or reverse the decision a) soit confirmer, modifier ou renverser
{ “ of the Registrar; or o la décision du registraire; )
I . (b) refer the subject-matter of the b) soit renvoyer la question en appel au 40
E appeal back lo the Registrar for recon- - registraite pour réexamen ou nouvelle
§ sideration or further {nvestigation. enquéle. @ $
¢ ) < further q S
ﬁg Court " (5) An appeal may be héard under this (5) L'appel prévu au présent article peut  Cour
£ section . éire entendu : .
f’ (a) in the Province of Prince Edward a) dans la province de I'lle-du-Prince-
K Island,. the Yukon Territory or the - Edouard, le territoire du Yukon ei les - ,
".” Northwest  Territories, heforé . the = terejtoires du Nord-QOuest, par.la Cour
g\w' Supreme Court; ) supréme; . ’
& o (b) in the Province 6f New Brunswick, &) dans la provirce du Nouvcau-ﬁruns- ,
£, - . Manitoba, Saskatchewan or Alberty, - wick, du Manitoba, de la Saskatchewan
L before the Court of Quéen's Bench; ' . ou d'Alberta, par la Cour du Banc de la
o8 ’ (¢) in"the_Province of Quebec, before: Reine; o T
e - . the Superior Court for the district in ¢} dans la province de Québec, par-la no
which the band is situated or in which Cour supérieure du district od la bande
. the person who made the protest resides, .est située ou dans lequel réside la per-
i or for ‘such other district as the Minister sonne qui & formulé la protestation, ou
may designate; or - : de tel autre district désigné par le
5 - {d) in any other province, before the Ministre; R . ’
Y , county or district court of the county or d) dans les aufres provinces, par un i
. " district in; which the band is situaied or juge de la cour de comté ou de district A : .
: ' in whichthe person who made the pro- du comté ou du district o 1a bande est
- B ) ! 1 ’
' ) ) " 764 . t . ’ v

j,.—aa\ ) . .{ ‘
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tést resides, or of such other county or
district as the Minister maY designate.”

-

'S, Subsections 15(1) 1o (4) of the said Act -
are repealed and the following substituted «
therefor:

. . o . :
“Payments in Respect of Persons Ceasing 10
. " be Band Members"

repéal
{2) Subsection *
repealed. .. ‘

. T (1) Subscetion I7(1) of the said Act)is
repealed . and ‘the following substituted

16(3) of the_said_Agf is

therefor:

o . “New Bands

87, (1) Tl;hcy\M‘inislgr may, whenever he
rconsiders it desirable, ™" _

(@) amalgamate ﬁagd:‘:&hé’g‘. by vote

of a majority of thelf elétigrs, request to

be amalgamated; and -

(b) constitute new bands and establish

) Band Lists with respect’ thereto from
cristing Band Lists, of.from the Indian
Register, if requested to do so by per-

* s0ns proposing to form the new bands."

constitute new
bands

(2) Subsection 17(3) of the sgid Act"is
repealed and the following Fsibstituted
therefor:

- SO -
. dadian /", i
'.n‘ .

quisuil:,

) . ry > : . N .‘." (] ’ ° *
«Paiements auy personnes qui cessent d'8ire
1

6 ( 1) Subscction 16(1) offhe said Actis

e

T n ;
I 33-34 ELiz. 11
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située ou dans lequel réside la personng
qui a formulé la protestation, ou.de tel
~ aulre comté ou disteict désigné par e
Ministre.» ’

'8, Les.. patagraphes I5(1) & (4) de Ia
méme. loi sont-abrogés et remplacés par ¢c

~
o

©t o mentbres d'yne bandes

" 6. (1) Le paragraphe 'IG_?'I ). de le.méme loi
est abrogé. ' T
(2} Le -paragra

phe 16(3) de la méme loi F N
est abrogé, . o

N
.,

7. (1) Le parageaphe 17(1) de 1a mé
est abrogé et remiplacé par ce qui suit :

ielep "~ T

~

sNouvelles bandes

Constilution d¢
nosvelles  C
tandesparle .
Ministre

17. (1) Le Ministre peut, lorsqu'il Fest
time 4 propos ;

@) fusionner les bandes qui, par'un vote

majoritaire de leurs, électeurs, deman-

dent’la fusion; ;

b) constitudr de nouvelles bandes et éla- .
blir 4 leur égard des listes de bande 3 o o
parlir des listes de bande existantes, ou :
du registre des Indiens, s'il lui en est faif °

la demande par des personnes proposagi=r——--"- .
la constifution de nouvelles bandes.s  * .

(2) Le paragraphe 17(3) de la méme lo|
cst abrogé et remplacé par ce qui siit ;

XYY

K o
|

No protest “(3) No pmcst may be made under «{(3) Aucune profestation ne peut étre \-.{\uwnc_
- section 14.2 In respect of the deletion from  formulée en vertu de Varticle 14.2 4 projaion @
v or the addition to a Band List consequent I'égard d'un retrapchement d'une liste de . .
P * on the exercisé by the Minister of any of - bande ou d‘unﬁdilion A celle-ci qui N
. his powers ander subgection (1)," " découle de Pexcidiie par le*Ministee de’ | i " -
- L F'un de ses pouvoirs prévus au pardgraphe " K
R . (o v o COT
w 8 The said Ac) is furthér amended by 8, La méme lof est modifiée par inseriog, "
- adding thereto, %%ediately affer sectign 8- aprés l'article 18, de c¢ gui suil ; ‘ ~
thereof, the followingsection: “ , : R A ;
Childeenof . “[81 A member of & band who resides - - eI8.1 Le membre .d'une bande qdui-f’-i,_ﬁ:ﬁnnuéeg‘-‘ J
Band S o0 the reserve 'of the band may reside  réside sior la féserve de celte dernidre peut  pemberdune 8
.’ there With his -dépendent children or any . ' yréslder avee seq enfants ﬁch’arge-oﬁqﬂoul -
f children of whom he has custody," enfant dont il a fa garde. S
! . I - . . : i
, .762 f -~ e ". , . '.“ ) . ;




9, (1) Sublections 48(13) and.(14) of the

said Act are repealed.
o Lo v’(2) Subsection 48(16Yy of the said Act is

’d“‘v »
“(2) The Minister may make expendi-

Eapendituce of

Eapitel moneys

inaccordsnce  tureS oul of the capital moneys of a band

i i with bydass | in accordadce with by-laws made pursuant
j 23 “'to pardgraph B1(1)(p.3) for, the purpose of
@k making payments fo any person whose

: & N name was deleted from the Band. List of -
the bdad in ah amount pot exceeding onc
g T per capila share of the capilal moneys."”
5 R C

: S a0 " 1. The said Act is further amended by
J : ! "adding thercto, immiediately after section 64
d° i, . thercof, the following section; ” ' ’

i > l-"m'?wio(n‘in v64.1 (1) A‘pcrson who has received an

[ paegraghe © amount that exceeds one thousand -doHars

J g o SO tded under paragraph 15(I)a), as, jt read
AU immediately prior-to April 17, 1985, or

4 g}‘: , unde,r -any [lormier provision of this Act
. B relating to the same subjegt-maitér as that
, I L * paragraph, by reagon of ceasing 1o be &

, . Jmember of & band 1 the circumstances set *
AL . out in paragraph 6(1)(c), (d) of (e) is not
entitled to réecive an.amount under para-

“ Ly graph 64(1)(a) uatil such time as the
! ' - aggregdte of all amounts that he-would,
N, but ‘for this subsection, have received
AN " under paragaph 64(1)(a) is equal to the™-
N SN amound by which the amount that he,

N received under paragraph 15{1)(a), as it
~ . read immediately peior to April 17; 1985,
\._ ot under any former provision of this Ac
Seelating to the same subject-matier us that
-2 ; .

N\

Indiens i

2
0y +
'] &

A

it
i

9. (1) Les'paragraphes 48(13) et (14) de, .

la méme loi sont abrogés,

(2) Le paragraphe 48(16) de la méme lo -

- a(2) Le Minisire peut effectuer des

- dépénsesisur fes denicrs au compte de capi-

tal d'une bande conformément sipx statuls

administratifs établis en vertu dé l'alinéa’

81(1)p.3) en vueide faire des paidments &

toute personne dont le nom a é1€ retranché

de Ia liste de ldybande -pour un'ndntant

- n'excédant pas uné part per capila des
deniers au gdmpie de capital.o

A1, La méme loi est modifiée par ipser-,

. u?ﬁ, apits I'article 64, de ce qui suit >
: .‘A :

.
+ .

«64.1 (1) Une personne qui a regu un_
montant supéricur 4 mille dollars ¢n vertu
de 'alinéa 15(1)a), dans sa_version précé-

- dant immédiatement e 17 avril 1985, oy
en verlu‘de toule disposition antéricure de
la présenic lo? portant sur le méme sujet
que celui de-cet alinéa, du- fait qu'elte a
cess¢ d'éire membre d'ung bande dans les

i cigc‘oh's('ancgs prévucs aux alinéas 6{1)¢}, -
d) ou e) n'a"pas droit de recevoir de mon-
tant ¢n vertu de l'alinéa 64(1)a) jusqu'd ce
que le total de tous les montants qu'elle
auralt requs en vert de l'alinéa 64(1)a),
n'edt &té le présent paragraphe, égale la

~part du.montant qu'elle a requ en verty de
I'alinéa 15(1)a), dans sa version précédant
immédjatement le 17 avril 1985, ou en
vertu de toute disposition antérjeure de la
présente loi‘mitar’u suf le mémig sujet que '
A N

1 repealed and the following substituted est abrogé et remplacé par ce qui suit ; - o
therefor: - . v d

E Defnition of “(16) In this section, “child” includes a «{16) Au présent article, %;ean/(aﬁf; com-
il 4 child born in or out ‘of wedlock; & legally prend un enfant né dy ma#4ge ou hors
1 . adopled child.and a child adopted- in mariage, un enfant Mégalement®adopté et °
ok . accordance with Indian custom.” un enfant adopié conformément ausx cou-
| B o o o N tumes indiennes. N e
| & 20, (J3 Seeeio'v'? 64 of (he EE‘& Act is - 10. {1} Le numéro d‘é{rﬁcleﬁ de laméme
B § renumbered as subsection 64(1), - -loi est remplacé par le,hug’,ér de paragraphe
- A . 64(1). - !
. 5. : ) oL, ) e ¢ .
1 *{2) Section 64 of the said Act is further . (2) L'article 64 de la méme loi est modifié
1 & . ., amiended by adding’ thereto The following o par adjonction de ce qui suit 5, i
* “subscetion: e : : -

;‘l

i i

? 15 .

~

k]
Difinition ¢, .,
dosnfonge 4 G
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Résene renie "
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,ditures out of the revenue moneys of . s
band in aécordanct with by-laws made:
pufsuant to paragraph 81(1)(p.3) for the
purpesetof-making payments to any person
whose name was deleted from the Band
List of the hand in an amount not exceed-
ing one oI, capita share of the _revenue

2,

roneys." ;3

13, Scction 68 of the said Act is repenled
and the following substituted therefor: . ..

o slignance of “68, Where the Minister is satisfied
epeadants . matan Indian -~ ' !

(a) hes desertéd his spouse or family
without sufficient’cause, .. .

(6) has conducted himself "in such a
manner..as 1o justify the refusal. of -his

spouse o family-to live with LT P SR

N
o

68, - B /

et :"cmplacé pav ce qui suit :

. dont le nom a é1é retianché de Ia liste dé N

16 C27 . . - Indiar § 33-34 Buiz, It \b N
paragraph, exceeds one thousand dollars, celut de_ce parageaphe, en excédant de ’ .
_ together with any interest thereon. mille dollars, y compris les intéréts. - e
?ésﬁtiennl:‘ (2) Where the council of 2 band makes (2) Lorsque le conseil d'une bande éta-  Reésirve gt
, Jmitation a by-law- under paragraph 81(1)(p.4) blit des siatuts administralifs e vertu de . “dtionnelle: * - 3+
) bringing this subseetion ‘info effect, a *  P'alinéa B1(1)p.4) mettant en vigueur le -
. person who' has received an-amount-that présent paragraphe, la'personne qui a recu ./
'+« v . exceeds one thousand dollars under paca- un montant supérieur 4’ mille dollars en .
' graph 15(1)(a), as it read immediately - vertu de I'alinéa t5(1)a) dans sa version i
prior 1o, April 17, 1985, or under any précédant immédiatement le 17 avril 1985,
", former provision of this Act relating to the ol en vertu de toute aulre disposition anté- | ..
~, same subjéct-miatter as thav paragraph, by rieure de la présente loi portant sur le 3
" reason of ceasing to be a member of the méme sujet que celui de cet alina, parce .
- band in“the circumstances set out inpaga- ~  qu'elle & cessé d'éire membre de la bande : :
= graph 6(13(c). (d) or (¢} is not entitled dans les circonstances prévues-aux alinkas
. receive any benefit afforded to members of 6{1Jc); d) ou €) n'a droit dé recevoir aseun
the band as fhd,iv}jdtlals as a result of the des avantages offerts aux membres de la
enpenditure of In iaﬁ\moneys under parg- _ bande & titre individuel résultant de la{
graphs 64(1){b) to (%), suhéclion 66(1) gr dépense de deniers des Indiens au titre des~, '
subsection 69(1) wuntil ¢ ~amoufit by - alinéas 64(1)b) 4 &), du paragraphe 66(1)° -
which the amount so received cxXicegds ong ou du patagraphe 69(1) jusqu'd ce que ,
thousand dollars, together with any intdr- I'ercédent du montant ainsi requ sur mille o
es thercon, has been repaid (o the band.“~._  dollars, y compris lintéré sur celui-ci, ait
* . : 3. ._é'lé' remboursé 3 la bande. '

Regulations (3) The Governor in Council may make | . (3) Le gouverneur en conscil peut pren-  Riglemenys
rcgulations prescribing the ‘manner of ‘drg des véglements prévoyant la fagon de . '
determining interest ‘for the purposc of déterininer les intéréts pour V'application

" subsections (1) and 2. des paragraphes (1) el (2).s °
-, B2, Section 66 of the said Act is amended . 12, L'article 66 de la ménic loi est modifié )
by adding ther'elp. immediately after subsec. . par adjonction,.aprés le paragraphe 2), de |
tion (2) thercof, the following subsection: ;ce qui suit ; K
Idem "(2.1) The Minister may make expen- . «(2.1) Le Ministre peut effectuer des Mem

dépenscs sur. les defniers de revenu de'la
bande conformément aux statuts adminls- .
tratifs visés '3 P'alinéa 81(1)p.3) en vue 5 .
d’effectuer- des paiements 2 une personng -

bande jusqu'd concurrence d'un montant e NG
n'excédant pas une part per capita des N :
fonds de revenu.» ‘ .

13, Larticle 68 de la méme loi est abrogé ;
Lntretien des

frrsonnes & R
charge !

| 468, Lorique le Ministré est convairicu
wun Indiens - ; C g

u) & abandonné .son cnjoint ou’ sa

i famille sgins raison suffisante, .

b) s’est/conduit de fagon & justifier le : #

- refus d¢ son conjoint ou de sa famille de k.

- Vivregveciuliou ;

LS -




from his spouse and family, .
. the Minister may order that, | miénis- of N
/  any annuity or ‘interest money|to ‘which®::
/ .. that Indian is entitled shall be ppplied to
Je the support of the spouse 6 fain ly or both
; the spouse and family of %hal Indian."

M. Subsegtnons «77(1) and (2) jof the Sald
-Act are repealed and’ the follow:n substitut.
ed therefor:

Eligibility of "7, -(1) A member of & bind who has
"°‘ﬁ?‘m‘ """ %ltained the age of eighteen years and e
{/~ ordinarily resident on the ré erve is q h-
" fied to vote for a person no |nat¢ 6ih

chlef of the band and, whére &he,(eServe

for voting purposes cons:stz of opé section,

to vote for persons nomin ted/as councils
tors,

i

| -

(2) A member of a barid Who is of the °
{ull age of cighteen yeark and.is ordirarily -
resident In a section that has' been estab-
lished for voting purposes is qualified to
vote for a person hominated to be courdcils
u ! Lt lor to represent that section.” |

Councillor

15, Section 81 of the sand Act is amended
by adding thereto, lmmedlalely alter para-
graph (p) thereof, the following paragrmphs

“(n. I) the rcmdcncc of band members and .,

the band on the reserve with respect to any

matler in relation .to which the coupcil

may make by-laws’In fespect of members

of the b:md

(».3). to “aythorize the Minister 1o make

. payménts oul of capnal or reveniic moneys
» (o' persons whosé names were deleled from

the Band List 3 the band;

@4 to bring’ ‘subsectioli- 10(3) or 64 102). .

mto effect in respect of the band FAN

. ! “
R f

13.1 (l) Paragraph 81(?) of the said Acl
~is repealed and the followmg subsmuted
thcrefor' b

EX

"," = '/ Indiens

{c} has been scparated by irpr I,sonn{e"n'% )

i e 765

C. 27'5-.

). g 18 séparé dc son conjomk et de sa
« faiille par emprisonnement, - :

il ‘peut ordonner que les
rentes ou d'intéréls auxquel
* droit soi¢ni appliqués au’soutien du con-
_ joint ou de la (amille-ou du conjoint et de.
.la famille de ce dernier.y

5, 14d Les pz{ragtaphes TI(1) et"(2) de |
. mémg loi Sont abrogés et remplacés qu >
“qun sﬁﬁ |

7 a7, (1) Un fembre d'uné bande. ql? a
2> dix-huit ans révolus et réside ordin afre:
Ty rhenl dans la réserve, d quamé pour w ter
. €n faveur'diune persofine présentée cofme .
, candidat 4u peste de chef de Ia bande £t

lorsque }ae,{éserve. aux fins d'électign, ng
. comreithiqu'une section, pour voler” e"
. faveur de personnes présentées ‘au pos( 5
de conseillers. '\
ixs
nt

(2} Un membre d'une bande. q ia Consciller
huil ans révolus et réside ordinaire
dans dne section établic aux fins/de fbta-
tion, ‘a qualit¢ pour voter ¢n favéur 'une
personne présentee au poste de vonseiller

pour represcnler cette'section.s |

13. ‘L'article 81 de la méme foi est modifié *
par msernom aprés Valinéa p), dece qut
suit

ap//'{ la résidence des membres, de (Ia

. other persops on 'the restrve; _ binde ou des autres personnes sur v
| (r-2) to provide for the ‘rights of spouses  / réserve; ¢
and children who reside with members of /  p.2) l'adoption -de mesures_relatives, ax - .

drolts des' conjoints ou’ des enfams qui
résident avec des membres de, 1a bande
Addns one réserve paur toute matlére au - -
sujet de laquelie le conselt peut établir des
“statuts adminisivatifs 3 I'égard dés meni-
bres de la bande; ¥
. p.3), I'autorisation du Mumstre.é effecluey
des paiements'sir des deniers au compte
de capital ou des deniers de revenu aux
personnes dont les noms ont é‘({a Btranchés
de 1a liste de la bande; i

p.4) la_misé en vigueur des pitagraphes
10(3) ou 64.1(2) 3 I'égard de la bande.n

AN ~(15.1 (i) L'elinta 817) de la méme Joi es\

abrogé el remplacé par ce qus sun

Oudlnés eu,gées
) des €lecieur u
paste dechef . -

-

ey
E i
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SAed the imposition on summary convie- _ er) I'imposition, suf‘déclarétioh‘somméire S
. uda of A fine nol_exceeding one thousand de culpabilité,~d'une aménde n'encédant -
. \ ; ‘dollars ok iniprisonmeht_for a (erm not - pas mille dollars ou d'un emp is,onnemagu N e
M _ exceeding \?jrly days, or both, for viofa- d’au plus trente jours, ou de I'amende et de - -
-~ 'tion of 2 by:law made under this section.” \ , Pemprisonnement;d-la fojs; poyr violation, - o
. o , d'un statut adminjstratif é1abli aux termes e
‘\\- ; SN L du présent article.s ) S
“o % %7 (2) Section !*81 of\'-{hc said Act is renum-  }(2) L'article 81 de la mgn_fe toi devient 1e °
+» bered as subsection B(}). ‘ pgragraphe 81(1).~~.. A5 . , "
A . . . ‘.\' N ] . . W ;v 'A L K = < M ~
{(3) ‘Section 81 of the:said Act is-furiheg (3) L'article 81 de la m3me loi est modifi& : -
. amended by adding theteto the following  par adjonction de ce qui suit ;
subsectigns: S e . LT s el
: " - . . - T . . i ) . A e ) ,X‘: )
- L ‘ Po:ve'v‘lc; *(2) Where any by-law’ of.a band'is o(2) Lorsqu’un  statut ':‘\d/rnini'straaif -Pwvbjrdé
. : * orderwhers | -Gontravened and a conviction entered, in™  d'une bande est violé et qu'une déclaration o":‘f;gﬁit:\‘;‘é..\’
L . co?v:gion. *gddition to any other remedy and to any’ - de celpabilité est prononcée, en plus de oAl
N . _ ente :

« o penalty impased by the by-law, the court toul” dutre: remede- et"de toute péhatiié

.» = . in which the conviction has heen entered, ‘Imposée par le statut administatif, fe'tgiere " o &
J oLk and any court of compelent jurisdicgion bunal danis'fequel.a é1¢ profioncée la décla- S R
. IR theréafter, imay make an order prohibiting -ratlon’ de gulpabilité, et loul &ibunal com. . PSR
+ the continuation or repetition of the - pétent parsla suite, peui rendre une . i+ .
affence by the person convicted.. \ ) -ordonnancg interdisant 1§ contiruation, ou R I
b ; 14 répétition.de Pinfraction par la personnc BN :
‘, e, . ‘ déclarée coupable.’ o . s " .
° : : ' . g, A
) Power to p (3) Where any-by-law of 3 band passed’ . (3) Lorsqu'un statut administiatif ¢’une \ggu‘r-‘i/ . ’
i s contravgncd, in addition to any other bande ést violé, en plus de tout gutre action en junice
3 ' ’ N . nedy afid to any pepaliy imposed by the reméde et d¢’toute pénalité imposée par lc S
o ??{%uch contfavention may be statut administra(if, cette violation peut . s
o . ) _AGslrained by courl aetion at the instance &tre refrénée par yoe action en justiced la - ,
""5\ i oo /({)fthc'_ and council.” IV demande du conseifde bande.s ) o -
LY .\\ L . {_‘ . ' . ‘}‘,‘ . . i . , . s
. Tl 27 16, The®aid Acl is,further amended by 16, La méme loi est modifiée par inser- = “
e T s adding tHereto, immediately after section 85 ion, aprés Varticle 85, de ce qui suit ; ' .
. ; theréof, the lollowing section: . . ;= o o } i
e Coa e Lo . . e 0. S el
By-lsws - "'BS,1-(1) Subject to subsection (2), the ¢83.1 (1) Sous réserve du. paragraphe Sttt ’
et counci] of iband may make by-laws " (2); le-conscll d'une bande pout établir des  Sdminiuraris
(a) prahibiting the sale, barter, supply statuts admigistratifs : o« .. apldwe
! «  or. manufacture of intoxicants on the . a) interdisant® de vendre, de faire lc: . - ) *
' resepve of the band; , o7 troc, de fournir owade fabriquer Wes spi- . "
(b) [prohibiting any person from being ritbeux sur la réserve de Ia_bg_r_igi;;‘
' " p -, intoxicated on the reserve;.., < . . b).im‘grdisa'nl 4 toute:personne d'étreen ) "‘ »
: < (¢) [prohibiting any person from. hgving = état d'ivresse sur la féscwe;. . A
. \\ intoxicants -in his possession o the - ¢) interdisant d-toule personne d'avoir :
. : ) : res¢rve; and . L / - . en sa'.possession des sgiritué,ux' sur la S Ay
- .5 .. (d)fpioviding for excépiions to any of réserve; > : :
o . -+t . . the|prohibifions established -pursuant 1o d) prévoyant des exceplions aux inter- - .
. ' .7 . pa f_iraph (6) or (). ‘ dittions établies en veru{' des alinéas b)) - .
& ' 5 N ' . S .

o ou ¢).
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» % 1985 - s , - / Iﬂdl'é?fis C. 27‘-‘ 19
£ - . @
g"fﬁ' °f,..‘ “(2) A by-law may not be/made under” (2) Les statits admtmstmnfs prévus ay |, Conattment R
v s lhls Section unless it is first dssented to by préséﬁt rticle ne peuvent Btre Etablis qu'a- s Betlons
LT 7T T e o B majority of the electors of }lhe band who.  vec le %aemcment préslable de la majo* . -+ *
v . 7 voted-at_g special meeting! of the band rité des électtuts de 1a bande ayant votdda -
e called "by the council of thel band {or the . l'assemblée spéci kdq_la. bande,convoquée. .. . .-
. T - TaET purpos'é of considering the by-law, pat le copseil dcc@ti’e’dermére pourl'élude st -
o e ‘ . de ces statuts. - .
: B i u\_‘ s .
gople% of © - (3) A copy of every by(l%wma/de under . (3) L& chef: ou_gq membrc du consell de  Copiedes,
»“’uhﬁ'{’mb:m ".{his section shall be y mail to the la. bande- doit envoyer par courrier au  puminiaits
‘. Minister by the chiel"or 2 member of the Ministre une copie de chaque statut admi-  ou Minluire
council of th d within four days aﬂer * nistratif prévu au présent article déns les
il is made. . ) quaire jours suwam son élabhsscmem. , -
. Offence (4) Every pcrion who - s'ontmvenés a (4) . Tojite pcrsonne qui enfrcint un . afraction, R
by law made under this secti’on is guiliyof " - sfatut ‘administratif &1abli en vertu du pré- :
- an -offénce an is Ixable on summary | senl-erticle commet ume infracsion et
‘conviction ety - encourt, sur déclarauon de culpabxlué par )
. L ;a) in thé case of a by'\aw made under - procédure sommairé : ) A
. parageaph (1)(a), 10 a fine of .not more -a) dans Je cas d'un statut- admmlstrauf '
i }than one thousand dollrs or 1o impris- établi en'vertu de I'alinéa (1)a), une .
. onment ‘for a term not exceéding six amende maxjmale de mille dollars et un
/ months or.ta.both; and - empnsonnemcnl maximal de six mois,
) (b)+in the case of a by-law made dader ou une de ces peines;
‘ ; paragraph (1)) or (c); to a fine of not “b) dans le cas. d‘un statut admmxslrauf , .
more than .ane hundred déllars or 1o tabli en vertu des alinéas (1)b) ou ¢),
imprisonment for a ternv not exceeding une amende niaximale de cent dollars et -
R ~ three months or to botic" T~ - -, un emprisonnement - maximal  de trous ) .
9 o mois, ou {'une de ces'peines.s . Cs,
{7, Sccuons 9410 100 of the said Act are 7. Les arucles 94 4 100 de la ‘mémeé 16— ‘ p
< 1 repealed and | lhe following substituted  sont abrog s ¢l rcmplacés par e qui suu ~§¢5<}'~‘“
o “therefors S . ‘ . ]
Fo S - S
i ..;’ 'S HOFFENCES" . ' * uP Ss ." :.-"i ; i i~ @ "
o ‘ 18, Subsection IOS(I) ‘of the sagd Act is 18. Le paragraphc 103(1) dc ta mémé Ion e
r K repealed  and, the I'o“owmg substituted " est abrogé et remplacé par ce aul suu' ! .o L
v ~ therefor: - . - . iy
- Scirwre of “103 (1). Whenevcr W peace officer, & «103, (l) Chague fois qu 'un agent de la Silve s
L geod - superintendent or a person authorized by ©  paix, un surintendant oy une autre per. M- o
. the Minister belleves on reasohable *  sonne autorise par le Ministre a des . | B
iw ‘ gtounds (hat an offchce'against section 33, motifs raisonnables - de croire qu'une . N .
v , 85.1, 90 or 93 Ras been committed, he mays®  infraction aux arlicles’3); 85.1, 9 ou93a TR TR @
S . seize all goods and chattels by meansofor © & dommise, il peul saislr loutes l¢d' mar- . AP
W . in relation to which he believes an reason; - chandnses et fous les biens meibles by . . AT
£ : able grounds the oﬁ’ence was commitied.™ mnyen oud i’égard desquels ilddés moufa ; RN
o , , . - faisonnablés de crque que I‘mfra.clwma ' e ‘
g ' W D cgmmise.s- ,,&w T . T
- : ’ “- : - » v ‘ hel
T 19.. Secl(ons |09 to 113 oflhe said Act are * 19, Les armles-%? f[} dc Ia~meme loi 7
repea!ed ., ~sont abrogés. ' RN ' . S .-
:5\ :‘ 'ﬁ': N " , 5 L "‘?‘Qq. ..‘ ‘*h‘ N Co . :.';'
e s Yoo L\p . R 767 - :‘\"%:f o ' -:‘5
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-, 20. (1) Al aﬁ_aa portion of su;bseca{én
119(2) of the said Act preceding paragiaph

A substituted therefor:

.(2) Without rc.:siricting‘ the- genérality
: . of subsection (1), g
. .+ subject to subsection (2.1),"

5. . after subseetion (2) thereof, the Tollowing

i L.

" gubsections: ;

Warrant

 fequired 1o paragraph (2)(a) 'is & dwélling-house, a
truant officer may not entér.that dwelling-
"t, house withopt the tonsent of the,

eater dwelling: |
houte « '

x T except under.’the, authorlty of a warran _ -
.l ) issued under subsection (2.2):_ N
J Authority to - (2.2) Where, on_ex-parie-application a

issee warranl

. ) . justice of the peace is satisfied by informa-
. tion on oath A .
, (@) that the -conditions Tor ‘entry

. - described in paragraph (2)(e) exist in
‘ relation to a dwelling-house, -
. (b) that eniry to the dwelling-house is
. necessary Tor any purpose relating to the
‘ administration or enforcement of this
Act‘ and L o .
5T (c) that entry to the dwelling-house has
: been refused or that there are reason-
™, . -able grounds for believing thal entry
" thereta will be refused,
% he may issue a warrant under his hand
.0 “authorizing the truant officer nanted

therein to entér that dwelling-house sub. -
jedt to such conditioris as may be specified

in ft_\c warrant.

(23) I executing a wakrant issued
. under subsection (2.2), the trugnt officer
Y Jidmed therein shall not use force unless he
; ."is accompanied by a peace officer and the
S " use of force has been specifically author-
g <Ttyd 7 zed In‘the warramt” C . 5,
J - ¢ . ) d
y % 20, For greatpr dertainty, no clain lies
LS, against Her Majesty in eight of Canada, the

‘ o Minister, ény band, councii of a band or

) © . member of a band or any other person or
3 C - body In relation to the omission or deletion of

Indian

“(a) thereof is repealed and- the t’ollosgi'ng-'

&- tevant ofﬁger may,.
\ .7 Tev o survéillance pewt,
ot phe 20) 1

(2) Section 119 of thé said Act'is furthei
amended by adding therelo, Limafiediagely-

“(2.1) Where any plece referred to in |

oagupant -

- L2 .
.
[ . JT

20, (1) Le passagedu pafagraphi 119(2)
de I méme loi qui précede Ialinéa a) est
abrogé et remplacé par T

éequl suit ;

“h [E ST TIRYP ey
v - . <

"~ o(2) Sans qu'en soit-restreinte 1 portée -
générale du paragraphe (1), un agent de-
sous Péserve du paragra-

'“(Z;E.‘érticle,'l 19 de la méme loi est modi-
-fié par insertion, apeds le paragraphe (2),.d
ce‘guisuil : g b

(2,1) Lorsque Iendrait visé & V'alinéa
+  (2)a) est une miaison d'habitation, I'agent
*.- de surveillancé ne peut'y pénéirer sans'
P'autarisation-de I'occupant qi'en vertu du
mandat prévu au paragraphe (2.2).

{2.2)_Sur demande ex parte, le juge de
paix peut délivrer sous son scing un
mandat autorisant P'agent de surveillance
qui y est nommé, sous réserve des condi-
tions éventuellement fixées dans e
mandat, & pénéirer dans une maison d’ha-
bitation sl est convaincu, d'aprés une
dénonciation sous serment, de ce qui suit ;

a) les civconstances prévues & I'alinéa
(2)a) dans lesquelles un agent peit y
‘pénétrér existent; ) .
8) il est ‘nécessaire d'y pénéirer pour
Fapplication de I3 présente loi;
¢} un refus d'y pénétrer a &t& oppost ou
it y & des molifs raisonnables de croire-
qu'un (el refus sera opposé, .
u
,(2,,3i L'agent de surveillance nommé
-dans Iésmandat prévu au paragraphe (2.2) -
ne peut recourir 8 Ia force dans 'exécution

’

du mandat que si celui-ci en autorise )

- eRpressément 'usage et que si lul-méme
est accompagné d'un sgent de la paixs™

- 28, 1l demeure entendu qu'il ne-peuf &ure
présenté aucune . réclamation -conté::Sa

. bande, dn consell de ‘bande, un membre |
d'une bande ou autre personne ou organisme

\33-34 Bz g

'Mm_ndai H
, d'habitation

Majesté du chef dii Canada; le Ministye; une ™

aRoA

Pouvoir de
difivrer un _
mandal )

Usage de la
foace

Aucene -
klamatlon -

Bl
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% 1988 s Indizn} . Bl 8 21
5 - g"é’r"” L o Sk I :
fE the name of @ person ﬂmm the Indian Regis- oy ay fe“earschﬂe L & T
. 1ar in the.elreumstances set ont in paragegph m dw npmt 4 m= pan'sorma du vegistes des )
- B{83{e}, (d} or 1‘3 of the Fadiasn Asi. i Hmeﬂaens dasnis {es cirgonsiances ‘prévues aux .,
. i ) ; -, alindas 6(1)e), ) o ¢) de*la Lof sup lé’u . :
. g ﬂmﬁeﬁ N R
Repoil of {I}T?e Mirister shall'cause to ba BaJ/J 22. (1) Au plus 128 deun gns 2 aprls o Roppnde” ’
‘ E‘U'r‘”'fig b’ﬁm each Houss of &riéanamv not faier  sanction royale dila prisente lod, le Ministge  [aiveos ) '
than two years after this Act is assented t, 2 fait déposer devant chaque chambre du Par- :
’ repori on the implemertation of the amepd-  lement un FappoT sur !am leation. day faodi- BB
ments 16 the ladian Act, es enncied by (his  fieations ds la Lof sup Mzs 17&"3&7”@?25'@?&?!.!@9»{ . o
= Act, which report shall include detalled  daris la préients rapporl contient des’ . . ;
informalion on’ : - renseignenients 4 SYRE ) faee .
: {2} the aumber of ;fygzﬂ;— -have bged- © a) ls nombre apies insorites em .- .
registered umder sestion 6 @ the TAdish vastu de Parli Lod sur 25 Indiesis -~ o
* A¢t,and the number entered o oa ezoli Band &l lz-nombre dz porsonnes dodl le nomi 2 Y,
Li undsr syubscation 15ty e:r x} 8t As, 248 ‘consignd dans wae liste de bande en
since Aprif 17, 1985; © o verly du pg& agiaphe 1141) d2 cetts, o,
4o &) the namss and numbsr of ﬁ:mm" that depuis le 17 aveil 1985; | - . .
A have assuined -emam! of their own mem- B) lez noms @t le nombre des bandes qui N z
- t #ship undsr section 10 of the fadian Aof; dézidens de Q’a;:p?a’ enane aé aurs effectife g i
o and en verty da lariicls 10 de g Lof sup fos - |
f] i the impact of the amendments on the  fndiens; |
g = Jas ds and r2sourcss of Indian bands, 2) Veffet des medifications sur les terses et ?
135 vessources des bandes &'lndiens: .
menl as may {2) Lo Comité du Parlemen) qus ce deg-  Exomen paran . |
i il {or the puspeses  mier pewl désigner ou &ablic pour Vopplica-! ;2’,”,;‘;1,,,‘;;.,-‘.3 . i
rog (L ) of afier the  slon ﬁa pzéaen PAT sgm;me doit examinss |
8 M ¥2§ oy subsec  sans d ai apr @ﬂ;d pil par iz ?ﬁ inisire fe 1
1 i w.ica a2y, io the  rapponl visé ay paragraphes (1), Ls comilé .
i & eevisw of  pauf, ﬂana te cadre ds gst enamen, proctdar & - [
J v enastzd by  la r:éva'si.-n dz toute disposition ds la Lsd sue |
i Iz : edsente el /. |
:‘ pheee | 23, (3} Bublest to subsection (2),-this A G ‘5;5({23\935 Enirdien i
S ha e deemed Lo hav o5t pipuibe’ VSRV . !
i 7, 1055, 1955, ,= i
i ddem {2) % sidons 17 and 18 shall come into §em vigueur  Idw o m= f'
<k 1 fasen manmo afﬂ*- this Aot is ascensed to, . %, i;ﬁ'a Fegu fa . . !
.s
\
A
= swomn L ) S
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SAWRIDGE MEMBERSHIP RULES

1 These Rules shall come into force on the day on which the Band gives notice to
the Minister pursuant to subsection 10(6) of the Act. [PASSED JULY 4, 1985]

o On and after the day these Rules come into force the Band List of the Band shall
be maintained by the Band under the direction and supervision of the Band Council and
only those persons whose names are included therein, or who have rights to have their
names entered therein, pursuant to these rules shall be members of the Band.
[PASSED JULY 4, 1985]

3. Each of the following persons shall have a right to have his or her name entered
in the Band List; [PASSED JULY 4, 1985] ‘

(a) any person who, but for the establishment of these rules, would be
entitled pursuant to subsection 11(1) of the Act to have his or her name entered in the
Band List required to be maintained in the Department and who, at any time after these
rules come into farce, either

(i) is lawfully resident on the reserve: or

(i) has applied for membership in the band and, in the judgment of
the Band Council, has a significant commitment to, and
knowledge of, the history, customs, traditions, culture and
communal life of the Band and a character and lifestyle that would
not cause his or her admission to membership in the Band to be
detrimental to the future welfare or advancement of the Band;

(b) a natural child of parents both of whose names are entered on the Band

List;
(c) w_jth the consent of the Band Council, any person who
(i) has applied for membership in the Band;
- (i) is entitled to be registered in the Indian Register pursuant to the
ct;

(iii) is the spouse of a mémber of the Band, and
(iv)  is not a member of another band:

(d) with the consent of the Band Council, any person who
(i) has applied for membership in the Band,

(ii) Was born after the date these rules come into force, and



(i) . is the natural child of a member of the Band, and

(e) any member of another band admitted into membership of the Band with
the consent of the council of both bands and who thereupon ceases to be a member of
the other band.

4, For the purpose of section 3(a)(j) and section 6 the question whether a person is
lawfully resident on the reserve shall be determined exclusively by reference to by-laws
made by the Band Council pursuant to section 81 of the Act except that, at any time
when there are no such applicable by-laws in force, no person shall be considered to be
lawfully resident on the reserve for the purpose of section 3(a)(i) and section 6 unless
the residence of such person on the reserve has been approved or ratified by a
resolution of the Band Council that is expressed to be made for the purpose of these
Rules. [PASSED JULY 4, 1985]

5. In considering an application under section 3, the Band Council shall not refuse
to enter the name of the applicant in the Band List by reason only of a situation that
existed or an action that was taken before these Rules came into force. [PASSED JULY
4,1985]

6. The Band Council may at any time delete from the Band List the name of any
person who has applied to the Band Council to have his or her name deleted from the
Band List or the name of any person who is not then lawfully resident on the reserve and
who, in the judgment of the Band Council, either does not have a significant commitment
to the history, customs, traditions, culture and communal life of the Band or has a
character or lifestyle that would cause his or.her continued membership in the Band to
be seriously detrimental to the future welfare or advancement of the Band: provided that,
before a decision to delete the name of any person from the Band List is made under
this section, otherwise than pursuant to .an application by such person, the Band
Council shall give fifteen days notice to such person-who shall then be entitled to make
representation to the Band Council in writing, in person or through an agent or counsel
within such period of fifteen days. [PASSED JULY 4, 1985]

7. Where the name of a person is deleted from the Band List pursuant to section 6,
the names of his or her minor children may, in the discretion of the Band Council, also
be deleted from the Band List. [PASSED JULY 4, 1985]

8. Notwithstanding section 6 the Band Council shall delete from the Band List the
name of any person who has been admitted into membership of another band with the
consent of both the Band council and the admitting band. [PASSED JULY 4, 1985]

9. Except as otherwise expressly provided in these Rules, no application shall be
required before the Band Council may enter in the Band List the name of any person
who' has a right to have his or her name entered in the Band List pursuant to these
Rules. [PASSED JULY 5, 1985]

10.  Where, pursuant to section 3 of these Rules, an application is required before a
person has a right to have his or her name entered in the Band List, such application
may be made in such manner and form as the Band Council may determine from time to
time and, for greater certainty, the Band Council may permit applications to be made

e e




under section 3(d) by a parent or guardian of a natural child referred to therein who is an
infant at the time the application is made. [PASSED JULY 5, 1985]

11, The Band Council may consider and deal with applications made pursuant to
section 3 of these Rules according to such procedure and at such time or times as it
“shall determine in its discretion and, without detracting from the generality of the
foregoing, the Band Council may conduct such interviews, require such evidence and
may deal with any two or more of such applications separately or together as it shall
determine in its discretion. [PASSED JULY 5, 1985]

12, Any person whose application for membership in the Band pursuant to section 3
of these Rules has been denied, or whose name has been deleted from the Band List
pursuant to section 6, by the Band Council may appeal such decision to the electors of
the Band by delivering notice in writing to'the Band Council at the office of the Band
within 15 days after communication to him or her of the decision of the Band Council.
[PASSED JULY 5, 1985]

13.  Within 60 days after receipt of a notice of appeal pursuant to section 12 of these
Rules the Band Council shall convene a meeting of the electors of the Band for the
purpose of disposing of the appeal and the applicant shall be entitled to be present at

such meeting and make representations thereto in person or through an agent or '

counsel. [PASSED JULY 5, 1985]

14.  Each discretionary power conferred upon the Band Council under these rules
shall be exercised by the Band Coungil in good faith, without discrimination on the basis
of sex and in accordance with its judgment of the best interests and welfare of the Band.-
[PASSED JULY 5, 1985]

18. No person shall have a right to have his or her name entered in the Band List
except as provided in section 3 of these Rules [PASSED JULY 5, 1985] and, for greater
certainty, no person shall be entitled to have his or her name included in the Band List
unless that person has, at some time after July 4, 1985, had a right to have his or her
name entered in the Band List pursuant to these Rules. [PASSED JUNE 24, 1987]

16. In the event that any of the foregoing provisions of these Rules is held by a court of
competent jurisdiction to be invalid in whole or in part on the ground that it is not within
the power of the Band to exclude any particular person or persons from membership in
" the Band, these Rules shall be construed and shall have effect as if they contained a
specific provision conferring upon each such person a right to have his or her name
entered in the Band List, but for greater certainty, no other person shall have a right to
have his or her name entered or included in the Band List by virtue of the provisions of
this Section and, in particular, no person referred to in Subsection 11(2) of the Act shall
be entitled to membership in the Band otherwise than pursuant to Section 3 of these
Rules. [PASSED JUNE 24, 1987] '

17. Inthe event that any provision, or part of any provision, of these Rules is held to be
invalid or of no binding force or effect by any court of competent jurisdiction, these Rules
shall be construed and applied as if such provision or part thereof did not apply to or in

the circumstances giving rise to such invalidity and the effect of the remaining

provisions, or parts thereof, of these Rules shall not be affected thereby. [PASSED

JUNE 24, 1987] -
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Procee'dings taken in the Court of Queen's Bench of Alberta, Law Courts, Edmonton, Alberta

October 30, 2019 Afternoon Session

The Honourable Court of Queen's Bench

Mr. Justice Henderson of Alberta

M. Sestito For R. Twinn, M. Ward, B. L'Hirondelle, E.
Twinn, and D. Majeski

K. Martin For R. Twinn, M. Ward, B. L'Hirondelle, E.
Twinn, and D. Majeski

E. Molstad, Q.C. For Sawridge First Nation

E. Sopko For Sawridge First Nation

P. Faulds, Q.C. For the Office of the Public Trustee
J. Hutchison For the Office of the Public Trustee
C. Osualdini For C. Twinn

D. Risling For C. Twinn

(No Counsel) For S. Twinn

R. Lee Court Clerk

THE COURT CLERK: Order in court, all rise.

THE COURT: Good afternoon. Please be seated.
MR. FAULDS: Good afternoon.

MS. HUTCHISON:
MS. OSUALDINE
MR. MOLSTAD:
THE COURT:

MR. MOLSTAD:
participants here today, Sir?

THE COURT:
the record.

Good afternoon.
Good afternoon.
Good afternoon.

Okay. Mr. Molstad?

Yes. Would you like me to introduce the

Why don't you do that if for no other reason than
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MS. TWINN: I guess I'l just introduce myself so you can
understand who I am to this. My name is Shelby Twinn. I am the daughter of current
Band member Paul Twinn and the granddaughter of the late Chief Walter Twinn. I'm
going to also start off with just asking you to bear with me. I'm a little intimidated by this
setting.

THE COURT: Oh, sure, but don't be intimidated. Just -- just
relax and just -- you just carry on --

MS. TWINN: Okay.

THE COURT: -- and we'll - we'll give you what time you
need, so... '

MS. TWINN: All right. So I guess I am here because I do
need to speak up for myself. And I know it is -- I'm not the only one in my situation
because the Trustees of the 1985 Trust have not been and are not now protecting my
interest as a beneficiary of the 1985 Trust. And they've been proceeding with the end goal
of limiting the beneficiaries to the members of the Sawridge First Nation with little or no
grandfathering of the current beneficiaries, and that the Sawridge First Nation is here to
say that the 1985 Trust -- well, the assets do not belong to the 1985 beneficiaries, that it is
only for the 45 Sawridge First Nation Band members which are already benefits from the
1986 Trust, while the 1985 beneficiaries have been denied benefits and not for lack of

trying.

And as stated before, the Sawridge First Nation and the Trustees want to limit the current
beneficiaries to the current members Sawridge First Nation, subjecting the disentitled
beneficiaries to the Sawridge First Nation's abusive and painful membership application
system that, in my belief, is corrupt, biased, and unfair. So on October 25th this past, an
hour -- hours before APTN Investigates ran a documentary on the Sawridge First Nation
membership system, I did receive an e-mail from Mike McKiddie (phonetic) that I do
believe -- in regards to my membership application that I had submitted at the end of
April of last year, 2018. And I do believe that this e-mail proves that they are not going to
let in the people, the disentitled beneficiaries, and that it's not a viable option over our
1985 beneficiary status. I have copies of that e-mail if anybody or you wanted a copy. I
brought copies.

And also that I have spoken to other non Band member beneficiaries that I would like to
also say that if granted intervenor status, I would be willing to share it with those other
people.
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AFFIDAVIT OF CLAUDETTE YOUNG

SWORN ON THE /2. DAY OF AUGUST, 2016

I, Claudette Young, of the City of Edmonton, in the Province of Alberta, SWEAR AND SAY THAT:

1. I am a legal assistant at the law firm MclLennan Ross LLP, counsel for the trustee Catherine
Twinn, and therefore have personal knowledge of the matters hereinafter deposed to except
where based on information and belief, in which case I believe the same to be true.

2. Attached as Exhibit “A” to my Affidavit is a printout from the Aboriginal Affairs and Northern
Development Canada website, accessed on August 12, 2016, pertaining to the population of the
Sawridge First Nation.
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3. I swear this as evidence for the Court and for no improper purpose.

SWORN BEFORE ME at the
City of Edmonton;

in the Province of Alberta
the 1Z day of August, 2016

/</ [

N N N N N N N

Claudette You(jg O

A Com léS| n rfor Oaths inand
for thd Profinge of Alberta

JOEL H. FRANZ
Barrister and Soficitor
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Mharningl Afalrs and Aifaires autnchiones st 2 TP, : -
ﬁa‘t’th%jm Development Danads . Dévelopgement di Nord Canada C&i}%}_éa

ame > Aboriginal Peoples & Communities > First Nation Profiles > -

Registered Population

Official Name Sawridge First Nation
Number: 454 '

Registered Population as of July, 2016

Residency # of People
Registered Males On Own Reserve ' 23
Registered Females On Own Reserve ' 19
Registered Males On Other Reserves 2
Registered Females On Other Reserves 4
Registered Males On Own Crown Land 0
Registered Females On Own Crown Land 0
Registered Males On Other Band Crown Land 0
Registered Females On Other Band Crown Land 0
Registered Males On No Band Crown Land 1
Registered Females On No Band Crown Land 0
Registered Males Off Reserve 225
~ =gistered Females Off Reserve ‘ 219
| Total Registered Population 493

Date Modified:2015-01-23

This is Exhibit * ’4 " referred to in the

Affidavit of
.................. Clavdbfte  Youry ...
Sworn betore me this /2- .................... day
OF o AU i AD., 20(6....

r tfe frovince of Alberta

JOEL H. FRANZ
Barrister and Solicitor

http://fnp-ppn.aandc-aadne.ge.ca/fnp/Main/Search/FNRegPopulation.aspx?ZBAND NUMBER=454&lang=eng
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INTRODUCTION

1. This application originates from proceedings seeking advice and direction of the court in

respect to certain trust matters,

2. The Sawridge Indian Band, No. 19, now known as the Sawridge First Nation is a First
Nation located in northern Alberta (the "Sawridge First Nation"). In the 1980's, three
trusts were created for the benefit of the members of the Sawridge First Nation that are
relevant in this matter (the "1982 Trust" the "1985 Trust" and the "1986 Trust™).

3. By Order of Justice Thomas dated August 31, 2011, (the "Procedural Order") the trustees
of the 1985 Trust (the "Sawridge Trustees") were directed to bring an application (the

"Advice and Direction Application”) to determine the following issues:

a. To seek direction with respect to the definition of "Beneficiaries" contained in the
1985 Sawridge Trust, and if necessary to vary the 1985 Sawridge Trust to clarify
the definition of "Beneficiaries".

b. To seek direction with respect to the transfer of assets to the 1985 Sawridge Trust.
Order of Justice D.R.G. Thomas, dated August 31,2011, paragraph 1.

4. This application is brought by the Office of the Public Trustee ("Public Trustee") and is

in respect to three issues:

a. The appointment of the Public Trustee as litigation representative of minors who
may be interested in the within proceedings;

b. The payment of advance costs on a solicitor and his own client basis with
exemption from liaBility for costs as conditions of any such appointment; and

c¢. The relevance of intervening in the membership application process of the
Sawridge First Nation and questioning on "membership" issues in these

proceedings.

5. The Sawridge First Nation's submissions are in response to the Public Trustee's
submissions on the relevance of the Sawridge First Nation's membership application

process and criteria to the Advice and Direction Application. In particular, the Sawridge

{E6148563.DOCX; 2}
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First Nation makes submissions in response to the Public Trustee seeking direction that it
may question witnesses on: i) the number of pending membership applications; ii) the
details of membership criteria and who makes membership decisions; and iii) the steps

taken to identify and fully ascertain the members of the class of beneficiaries.
PART I -STATEMENT OF FACTS

6. On April 15, 1982, Walter Patrick Twinn, former Chief of Sawridge First Nation,
executed a Deed of Settlement establishing the 1982 Trust. The purpose of the 1982
Trust was to provide long-term benefits to members of the Sawridge First Nation and

their descendants.

Affidavit of Paul Bujold, dated August 30, 2011, paragraph 3.
Affidavit of Paul Bujold, dated September 12, 2011, paragraph 9.

7. On April 17, 1982, the Constitution Act, 1982, along with the Canadian Charter of Rights
and Freedoms (the "Charter") came into force. Section 15 of the Charter, the provisions
dealing with equality, did not come into force until April 17, 1985 so that legislation

could be adapted to comply with the new equality requirements.
Affidavit of Paul Bujold, dated September 12, 2011, paragraph 13.

8. Following the passage of the Charter, the Indian Act, R.S.C. 1970, c. 1-6 (the "Pre-
Charter Indian Act") was amended by Bill C-31. The amendments in Bill C-31 allowed
for persons who had lost their Indian status to regain that status. With the passage of Bill
C-31, the Sawridge First Nation believed there would be a substantial influx of new

- members into the Sawridge First Nation. Accordingly, the 1985 Trust was settled on
April 15, 1985 for the purpose of preserving the assets of the Sawridge First Nation for

the benefit of members as defined under the Pre-Charter Indian Act.

Affidavit of Paul Bujold, dated September 12, 2011, paragraphs 14-15,
Affidavit of Paul Bujold, dated August 30, 2011, paragraph 4.

9. The Sawridge Trustees are considering making distributions from the 1985 Trust at some

date in the future. The Sawridge Trustees are concemed that the definition of

{E6148563.DOCX; 2)
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"Beneficiary" under the 1985 Trust could be discriminatory since the definition refers to
provisions in the Pre-Charter Indian Act. Accordingly, the Sawridge Trustees are
seeking an order under the Advice and Direction Application to resolve the issue of

potential discrimination in the definition of "Beneficiary” of the 1985 Trust.

Affidavit of Paul Bujold, dated September 12, 2011, paragraphs 32-33.
Affidavit of Paul Bujold, dated August 30, 2011, paragraph 6,

10. The Sawridge Trustees have taken steps to notify potential beneficiaries of the 1985
Trust. These steps are detailed in the Affidavit of Paul Bujold, dated August 30, 2011,
and include:

a. A series of newspaper advertisements in Alberta, Saskatchewan, Manitoba and
British Columbia for the purpose of collecting names of potential beneficiaries;
b. Correspondence with a number of potential beneficiaries; and

c. Creating a website to provide notice to beneficiaries and potential beneficiaries.
Affidavit of Paul Bujold, dated August 30, 2011, paragraphs 7-9, 11, 13.

11. Due to the steps outlined above, the Sawridge Trustees have made a list of 194
| beneficiaties and potential beneficiaries, with contact information of 190 of those
persons.

Affidavit of Paul Bujold, dated August 30, 2011, paragraph 11.

PART II - ISSUES
12. The Sawridge First Nation submissions relate to the following issues:

a. Is the Sawridge First Nation membership processing and criteria relevant to the

Advice and Direction Application?

b. Is the Advice and Direction Application the proper forum for the membership

issues raised by the Public Trustee to be addressed?

¢. Is there a conflict of interest in the dual roles of acting as a trustee of the 1985

Trust and determining membership applications of the Sawridge First Nation?

{E6148563.DOCX: 2}
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DECLARATION OF TRUST in and for the Provines of Alberia

- Catherine A, Magnarn
My Commission Expires
January 29, 20/ g

THIS DEED OF SETTLEMENT is made in duplicate the &'

day of April, 1985
BETWEEN

CHIEP WALTER PATRICK TWINN,

of the Sawridge Indian Band,

No. 19, 8lave Lake, Alberta,

{hereinafter called the "Settlor®),

QF THE FIRST PART,

- and =

CHIEF WALTER PATRICK TWINN,

GEORGE V. TWIN and SAMUEL G. TWIN,

of the Sawridge Indian Band,

No. 19, Slave Lake, Alberta,

(hereinafter collectively called

the "Trusteeas"),

OF THE SECOND FART.

WHEREAS the Settlor desires to create an inter
vivos settlement for the benefit of the individuals who at
the date of the execution of this Deed are members of the
Sawridge Indian Band No. 19 within the meaning of the
provisions of the Indisn Act R.S.C. 1970, Chapter I~6, as
such provisions existed on the 15th day of April, 1982, and
the future members of such band within the meaning of the

said provisions as such provisions existed on the 15th day



of April, 13852 and for that purpose has transferred to the
Trustees the property described in the Schgdule hereto;

AND WHEREAS the parties desire to declare the
trusts, terms and provisions on which the Trustees have
agreed to hold and administer the said property and all
other properties that may be acguired by the Trustees
hereafter for the purposes of the settlement;

NOW THEREFORE THIS DEED WITNESSETH THAT in consid-
eration of the respective covenants and agreements hereiln
contained, it is hereby covenanted and agreed by and between
the parties as follows: |
T The BSettlor and Trustees hereby establish a trust
fund, which the Trustees shall administer in accordance with
the terms of this Deed.

2. In this Settlement, the following terms shall be
interpreted in accordance with the following rules:

(a) "Beneficiaries" at any particular time shall mean
all persons who at that time qualify as members of
the Sawridge Indian Band No. 19 pursuant to the
provisions of the Indian Act R.5.C. 1870, Chapter
I-6 as such provisions existed on the 15th day of
April, 1982 and, in the event that such provisions
are amended after the date of the execution of

this Deed all persons who at such particular time




would qualify for membership of the Sawridge
Indian Band No. 19 pursuant to the said provisions
as such provisions existed on the 15th day of
April, 1982 and, for greater certainty, no persons
who would not qualify as members of the Sawridge
Indian Band No. 19 pursuant to the said provi-
sions,; as such provisions existed on the 15th day
of april, 1982, shall be regarded as "Benefi-
ciaries" for the purpose of this Settlement
whether or not such persons become or are at any
time considered to be members of the Sawridge
Indian Band No. 19 for all or any other purposes
by virtue of amendmenkts to the Indian Act R.5.C,

1970, Chapter I«6 that may come into force at any

time after the date of the execution of this Deed-

or by virtue of any other legislation enacted by
the Parliament of Canada ot by any province or by
virtue of any regulation, Order in Council, treaty
or executive act of the Government of Canada or
any province or by any other means whatsoever;
provided, for greater certainty, that any person
who shall become enfranchised, bescome a member of
another Inéian band or in any manner voluntarily

cease to be a member of the Sawridde Indian Band




(b)

No 19 under the Indian Act R.S5.C. 1970, Chapter
I-6, as amended from time to time, or any consoli-
dation thereof or successor ledgislation thereto

shall thereupon cease to be a Beneficiary for all

‘purposes of this Settlement; and

"Trust Fund" shall mean:

(A) the property desc¢ribed in the Schedﬁle here-
to and any accumulated income thereon;

(B) any further, substituted or additional pro~
perty and any accumulated income thereon
vwhich the Settlor or any other person or per-
sons may donate, sell or otherwise transfer

0or cause to be fransferred to, or vest or

cause to be vested 'in, or otherwise acquired .

by, the Trustees £for the purposes of this
Settlement;
{C) any other property acquired by the Trustees
~pursuant to, and in accordance with, the
provigions of this Settlement; and
(b) the property and accumulated income thereon
(if any) for the time being and from time to
time into which any of the aforesald proper-
ties and accumulated income thereon may be

converted,




3. .Epe Trustees shall hold the Trust Fund in trust
and shall deal with it in accordance with the termé and con-
ditions of this Deed. Wo part of the Trust Fund shall be
used for or diverted to purposes other than those purposes
set out herein. The Trustees may accept and hold as part of
the Trust Fund any property of any kind or nature whatsoever
that the Settlor or any other person or persons may donate,
sell or otherwise transfer or cause to be transferred to, or
vest or cause to be vested in, or otherwise acguired by, the
Trustees for the purposes of this Settlement.

4. The name of the Trust Fund shall be ®"The Sawridge
Band Inter Vivos Settlement", and the meetings of the Trus-
tees shall take place at the Sawridge Band Administration
Office located on the Bawridge Band Reserve.

5, Any Trustee may at any time resign from the coffice
of Trustee of this Settlement on giving not less than thirty
{30) days notice addressed to the other Trustees. Any
Trustee or Trustees may be removed from office by a resolu-
tion that receives the approval in writing of at least
eighty percent (80%) of the Beneficiaries who are then alive
and over the age of twenty~one (21) years. The power of
appointing Trustees to f£ill any vacancy caused by the death,
resignation or removal of a Trustee shall be vested in the

continuing Trustees or Trustee of this Settlement and such




power shall be exercised so that at all times (except for
the period pending any such appointment, dincluding the
period pending- the appointment of two (2) additional Trus-
tees after the execution of this Deed) there shall be at
least five (5) Trustees of this Settlement and so that no
person who is not then a Beneficiary shall be appointed as a
Trustee 1if immediately before such appointment there is more
than one (1) Trustee who .is not then a Beneficiary.

6. The Trustees shall hold the Trust Pund for the
henefit of the Beneficiaries; provided, however, that at the
end of twenty-one (21) years after the death of the last
survivor of all persons who were alive on the 15th day of
April, 1982 and who, being at that time registered Indians,
were descendants of the original signators of Treaty Number
8, all of the Trust Fund then remaining in the hands of the
Trustees shall be divided equally among the Beneficiaries
then living.

Provided, however, that the Trustees shall be
specifically entitled not to grant any benefit during the
duration of the Trust or at the end thereof to any illegiti-
mate children of Indian women, even though that child or
those children may be registered under the Indian Act and

their status may not have been protested under section 12(2)

thereunder.,




The Trustees shall have complete and unfettered
discretion to pay or apply all or so much ¢of the net income
of the Trust Fund, if any, or to accumulate the same or any
portion thereéf, and all or so much ofvthe capital of the
Trust Fund as they in their unfettered discretion from tine
to time deem appropriate for any one or more of the Benefi-
ciaries; and the Trustees may make such payments at such
time, and from time to time, and in such manner and in such
proportions as the Trustees in their uncontrolled discretion
deem appropriate.

7. The Trustees nay invest and reinvest all or any

part of the Trust PFund in any investments authorized for

Trustees' investments by the Trustees' Act, being Chapter

T-10 of the Revised Statutes of Alberta, 1980, as amended
from time to time, but the Trusgtees are not restricted to
such Trustee Investments but may invest in any investment
which they in thelr uncontrolled discretion think £it, and
are further not bound to make any investment nor to accumu-
late the income of the Trust Fund, and may instead, if they
in their uncontrolled discretion from time to time deem it
appropriate, and for such period or periods of time as they
see fit, keep the Trust Fund or any part of it deposited in

a bank to which the Bank Act (Canada) or the Quebec Savings

Bank Act applies.



8. The Trustees are authorized and empowered to do
all acts nedessaty or, in the opinion of the Trusteas,
desirable for the purpose of administering this Settlement
for the benefit of the Beneficiaries including any act that
any of the Trustees might lawfully do when dealing with his
own property, other than any such act committed in bad faith
or in gross negligence, and including, without in any manner
to any extent detracting from the generality of the fore-
going, the poweay

(a) to exercise all voting and other rights in respect
of any stocks, bonds, property or other invest-
ments of the Trust Fund;

(b) to sell or otherwise dispose of any property held
by them in the Trust Fund and to acquire other
property in substitution therefor; and

(e¢) to employ professional advisors and agents and to
retain and act upon the advice given by such pro-
feszionals and to pay such professionals such fees
or other remuneration as the Trustees in thelr
uncontrolled discretion from time to time deem
appropriate (and this provision shall apply to the
payment of professional fees to any Trustee who
renders professional services to the Trustees).

9, Administration costs and expenses of or in connec-

tion with the Trust shall be paid £rom the Trust Fund,




including, without limiting the generality of the foregoing,
reasonable ;;imbursement to the Trustees or any of them for
costs (and reasonable fees for their services as Trustees)
incurred in the administration of the Trust and for taxes of
any nature whatsoever which may be levied or assessed by
federal, provincial or other governmental authority upon or
in respect of the income or capital of the Trust Fund.

10. The Trustees shall keep accounts in an acceptable
manner of all receipts, disbursements, investments, and
other transactions in the administration of the Trust,

11. The provisions of this Settlement may be amended
from time to time by a resolution of the Trustees that
raeceives the approval in writing of at least eighty percent
(80%) of the Beneficiaries who are then alive and over the
age of twenty-one (21) years provided that no such amendment
shall be valid or effective to the extent that it chénges or
alters in any manner, or to any extent, the definition of
“Beneficiaries® under subparagraph 2(a) of this Settlement
or changes or alters in any manner, or to any extent, the
beneficial ownership of the Trust Fund, or any part of the
Trust Fund, by the Beneficlaries &@s so defined.

12, The Trustees shall not be liable for .any act or
omission done or made in the exercise of any power, author-

ity or discretion given to them by this Deed provided such




act or omission is done or made in good faith; nor shall
they be liable to make good any loss or diminution in value
of the Trust PFund not caused by their gross negligence or
bad faith; and all persons claiming any beneficial interest
in the Trust Fund shall be deemed to take notice of and
subject to this clause.

13. Subject to paragra@h 11 of this Deed, a majority
of fifty percent (50%)Aof the Trustees shall be required for
any decision or action taken on behalf of the Trust.

Each of the Trustees, by joining in the execution
of this Deed, signifies his acceptance of the Trusts here-
in. Any other person who begomes a Trustee under paragraph
5 of this Settlement shall signify his acceptance of the
Trust herein by executing this Deed or a true copy hereof,
and shall be bound by it in the same m&nner ags if he or she
had executed the original Deed.

14, This Settlement shall be governed by, and shall be

construed in accordance with the laws of the . Province of




Alberta.

IN WITHESS WHEEREOF the parties hereto have

exeruted this Deed.

SIGNED, BEALED AND DELXVERED
in the presence of:

NM%MACL { /Bl"’OW\/ A. sé;:tlar W

’
+

ADDRESE

NAME
Gox 33 Moy b
ADURESS P,

Sehedule ,
one Hundred Doliare {8100.00) i Canadian Currenay,
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This is Exhibit “ H " referred to in the
Affidavit of

Pa u;\;o)&

Sworn before me this ... /‘2 .............. day,
SAWRIDEE BAND TRUST
’ . Seotembec.. ap, 2044

Y- O G, G

RESOLUTIUN OF TRUSTEES L iotary-Prblis, A Commissioner for Oaths
' in and for the Province of Alberta
' Oatfietine A, Magnay
My Commission Explres
tees of amnuary29,204
8 a: 3

WHEREAS the undersigned are the Trus i
i T L4 3 i g &

&

AND WHEREAS the beneficiaries of the Sawridge Band
Tryst are the wembers, present and fufure, of the Sawridge
Indian Band {the "Band”}, & band for the purposes of the
Indian Act R.8,C., Chapter 149; :

‘ AND WREREAS anendments introduced into the House
of Commons on the 28th day of February, 1985 fay, if
gnacted, extend memberabip in the Band .to certain classes of
pergons who 4id wnot guslify £4v such membership on the 15th
day of April, 198%; )

_ AND WHEREAS pursuant to parvagraph & of the
instrument (the “Trust Instrument®) establighing the Trust
the undersigned have compléte &sd unfebteted discretion to
pay or apply &1l or so much of the net income of the Trust
Fund and all or &c much of the capltsal of the Trugt Fund as
they in their unfettered digeretion from time to time deem
appropriste for the beneficiariss of the Trust;

AND WHEREAS for the purpose of precluding future
uncertalinty a8 to the ldentity of the beneficlariss of the
Trust the Trustees desive to exercise the sald power by
resettling the asasets of the Trust for the benefit of only
thoge perdons (the "Beneficlaries™) who qualify, or would in
ghe futurs qualify, for membership in the Band under the
ggggismns of the Act in force on the 15th day of April,

p )

2.4pd )
é\éiﬁﬁ AND WHEREAS .hy deed grecuted the ‘}‘S'ﬂday of
1, 1985 between Chief Walter Patrick Twinn, as Settlor,
and the undersidried &8 Trustees, an inter yivos settlement
{the "Sawridge Band Inter Vivos Settlement”) has been
conatituted for the beneflt of theée Benefitiaries;

NOW THEREFORE BE IT RESQLVED THAT
1, the power conferred upon the undersigned in theix
capacities #8 Trustees of the Trust pursuant to parsgraph €

of the Teust Iastyument be and the same it hereby exercised
by transferring 31l of the assets of the Trust to the

v o




- -

undersigned in thelir capacities as Trustees of the Sawridge
pand Inter Vives Settlement; and

2, Chief Walter Patrick Twinn ia hereby acthorized t0O

execute all share transfer forms and othet instrumenta in
writing and to do all other acts and things necessary oY
expediént for the purpose of completing the transfev of the
said zgsets of the Trust to the Sawridge Band Inter Vivos
Settlement in accordance with all applicable legal
formalities and other legal requirements,

APl

DAT e (5*hday ¢ L 1985,
TED the day of @, 8

Lo -

./ *Geobge V, Fwin

-ACCEPTANCE BY TRUSTEES . .

.

The undersigned in their capaclties as Trugtees of
the Sawridge Band Intey Vivos Settlement hersby deglare that
they sceept the transfer of all of thée assgets of the Trust
and that they will hold the gaid assets and deal with the
same hereafter for the bensfit of the Beneflelariez In all
respects in accordance with the terms -and provisions of the
Sawridge Band Inker Vivoas Sebtlement. .

‘ ApeL
DATED the ‘%ﬂday afﬁa, 1983,

“Chief Walt

7 Samuel G. Twin NS
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SAWRIDGE BAND RESOLUTION

WHEREAS the Trustees: of a certain trust dated the 15th day of
fpril, 1982, have authorized the transfer of the trust assets to the Trustees

of the attached trust dated the 15%th day of Ap}‘f?, A.D.s 1985,

AND HHEREAS the assets have actuaﬂy been transferred thTS 15th

day of April, A.D. 1985,

THEREFORE BE IT RESOLVED at this duﬁy convened and constituted
meeting of the Sawridge Indian Band at the Band Office in Slave Lake, Alberta,
this 15th day of April, A.D. 1985, that the said transfer be and the same

is hereby approved and ra’c‘iﬁedf.

WITNESS g
Qﬂ, do o0 !
: )

!

)

)A

)

J— )

This is Exhibt “—L " rfoned 10 i the. %
Affidavitof '

....... Pasl Bl )
Sworn before me his .. /92 .......... cday )
of Se atember.. AD., 20 L. %
).

[, Vs b e d

A-Péetﬁry—f‘uﬁlc A Commissioner for Oaths
in and for the Province of Alberta

Catherine A. Magnan

My Commission Exp ie%
January 29, 20 L
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DECLARATION OF -TRUST MADE THIS 16TH DAY OF APRIL,

e
This is Exhibit © <\ " referred to In the
A Mavﬁof
iDQ u,\- CLI\(AO)

1985.

' Sworn before me this ....wded s day
BETWEEN: . of Sentembey. .. .ap,20ll..

........................................

i : . . - . O T Sy, 8
WALTER PATRICK TWINN, SAM "TaNStagRablic, A Commissioner for Oath
GEORGE TWIN in and for the Province of Alberta
(hereinafter referred to collectively CatherineA Magnan

as the "0ld Trustees®) . My Commission Expires
; . January 29, 26 /.2,

OF THE FIRST PART

AND :
WALTER PATRICK TWINN, SAM TWIN AND
GEORGE - TWIN .
(hereinafter referred to'collectively
as the "New Trustees")
OF THE. SAWRIDGE INTER VIVOS SETTLEMENT

‘OF THE . SECOND: PART

WHEREAS the "Old Trustees" of the Sawfidge Band: Trust
(hereinafter referred to -as-the "trust”) hold-legal title“to -
the assets described in Schedule "A" and settlor Walter P. Twinn
by Deed in writing dated the 15th day of April, 1985 c¢reated
the Sawridge Inter Vivo§ Settlement (he%einafter refef:ed to

as the "settlement"). - . ,

AND WHEREAS the settlement wa$ ratified and.approved

“at 'a ‘general meeting of the Sawridge Indian Band held in the

Band Office at.Slave. Lake, Alberta on April 15th, A.D. 1985,
NOW THEREFORE thHi§ Dééd witriesseth &5 followst
The ‘undersigned hereby declare that as new trustees
they now hold and will cqniinue‘to hold legal title to the asséets.
‘described in sghgdﬁie wAN %b:'the behefit of the settlement, -

in. accordance with the terms-thereof.



BTN

v

FUrthes, edeh old %fﬁéféé'd6é$”ﬁéféb§”&5éigﬁ“aﬁd”reiéase
to the new trustees any and all interest in one or more of the

promissory notes attached hereto as Schedule "B". '

) OLD TRUSTEES

NEW TRUSTEES

. ;¥4Z%xﬁfEViaj7 . t!lléi




SCHEDJLE’“A"
SAWRIDGE HOLDINGS LTD, == SHARES R
WALTER PATRICK TWINN 30 CLASS "A" COMMON
GEORGE TWIN 4 CLASS "A" COMMON
SAM THIN 12 olass COMMON

— _SAWRIDGE- ENERGY -LTD - ——~--SHARES

WALTER PATRICK TWINN 700 CI'LASSA "AY COMMON |

!
;'7.‘x
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SCHEDULE '8

PROMISSORY NOTE

FOR VALLE RECEIVED SAWRIDGE HOLDINGS LTD., a Federally incarporated
cargany malntaining its head office o the Sawrldge Indian Bard Ressrve near
Slave Lake, in .ths Province: of Albarta, hereby pranises to pay to WALTER PATRICK
TWINN, SAM TWINN AND GEORGE TWINN' (together baing ‘the Trustees of tha Sawridge
Band .Trust, hereinaftér referred t6 as the *Trustges”), the ‘sim.of TWD HUNDRED
AND NINETY-THREE “THOUSAND, ONE HUNDRED- AND SEVENTY-EIGHT ($293,178.00) GOLLARS
in lawful money of Canada at Edmonton, in the Provirece of Albarta, N DEMAND,
together with intersst tharacn, calpilated and cmpourdad sm-annually {not im
advance) at a rate per anfiun equal td Thres (3%) per cent in excess of ths prime
commercial lsnding rate published and charged by the Bank of Nova Scotia m
substantial Canadian Dellar loars to its prime risk camercial custamers, both
befare as well as after maturity until all sums of interest and principal “are
paid.

Interest to bs determined at a rate per annum equal to Three (3%)

Percent in excess of the prime commercial lending réte published and charged by
The Bank of Nova Scotia (a Chartered Bank of Dana:ia with Carporate Head Offices
in_ the City. of Tcronto, in. the. Province of Dntarm) on a substantidl Canadian
Dollar loans to its prime risk tommercial custcmers (hereinafter referred to at
"prime rate”), until all anounts secured hereunder ars pald It being further
understood and agreed that if and whenever the prim rate is a variabls rate
published and charged by the Bank of Nova Scotia from time to time: It being
further understood ard agreed that (if and whensver the prime rate is varied by

—=Thea Bank-of -Nova-8Scotia the-- iﬂtsrest rate -hereunder-shall .also .ba varied, EYs)
that at all times the interest rate hersunder, dorputed on the daily minimum
balance,.shall be the percentage stipulated for the parwds afaresaid plus the
prime rats then in effect (herein&fter referred to'as the "ourrent mortgage
rate”). The Mnrtgagor, by these presents, hereby waives dispute of and contest
with ths prims rats, and of the effective date of any changs thersto, whather or
"not ths Martgagor shall have received nctice in respect of any changa. It being
provided and agreed that interest at the current martgage rate then in effect
from tima to time on -the prlnc:l,pal aum, o on such part thereof as has beén fram
time to time advanced ard is then -outstanding, computed fram-(ard including) the
date the pm ncipal sum o any such part is advanced.

. 'WE HEREBY waive prasentnjsnt for paymant, nmtics‘ of protest, demend for
payment and notice of non=paymant s

DATED at the City of Edmonton, in the'Provinca of Alberta, this Wm
day of December , Adx 1983,

SAWRIOGE HOLDINGS LTD.




PRUNISSORY NOTE

FOR. VALLE RECEIVED SA\‘JRIDGE HOLDINGS LTD: a Federally incorporated

" covpany maintaining ite head office on the Sawndgs Irdian Band Reservs near
Slave Lake, .in tha Province of Alberta, hersby prt:mlses to pay to WALTER PATRICK
TWINN, SAM TWINN AND GEORGE TWINN [togethar being the Trustees of the Sawridge
Band Trust, hereinafter referred to & the "Trustees?), the sum of ONE HUNORED
THOUSAND ($100,000.00) OOLLARS in lewful- ‘monsy .of Canada &t Edmontom, in ths
Provincs of Alberta, ON DEMAND, togsther with intersst thereon, calculated and
compounded semi- annually (no‘c in ‘advance) at a rate per anmum equal to Three
(3%) per cent in excéss of the prims commercial lending rate published and
cha:rgad by the Bank of Nova 'Scotia. on substantial Canadian Dollar loans to its
prime risk comercial customérs, both befare =s wall a sfter maturity until all
sums of mtarast and principal are paid.

Interest to be determined at a rate per annum squal to Thres (3%)
Percent in excess of the prime commercial lending rats published and charged by
The Bank of Nova Scotia (a Chartersd Bank of Canada with Corparate Head Offices
in the City of Toronto, in the Province of Ontario) oh a substartial Canedian
Dollar loans to its prime risk commercisl customers (ha__rjeinafter refarred to at
*prime rate”), until all amounts -secured -hereunder ars pald. It being further
understood and agreed that if and whenéver the prims rate is a varisble rate
published and charged by the.Bank of Nova Scotia fram tima to time. It being
" further Undefstood and. sgresd “that’ if ard whenever ‘the-prime rate-is--varied-by- -
The Bank of Nova Scotid the interast rate hersunder ghall also be varied, so
/\, that at all times the intersst rate hersunder, ccmputad o the daily rninirmm
et bslance, shall be the parcentage’ stipulated for the permds aforesaid plus the
prima rate then in effect (hereinafter reférred to s the "current mortgage
rate”}. The Mcm'tgagor. ‘hy these presents, hereby yaives dispute of and’ contest
with the prime rate, and of the effective date of any change thersto, whathar or
not the Martgégar shall have received natice in respsct of any changa. It being
provided and agriéed that interest at the current martgage rate then in effect
from time to time on the pm.nc:z.pal sum, o on suchipart thereof as has been from
time to time advanced and is then outstarmng, computed from (arﬂ including) the
date ths principal sum ar any such part is a:ivanced.

" WE HEREBY waive pr‘ssentrrent For paymant, nctlos o protsst demard for
paymant and notlce of non-payment.’. .

DATED &t the City of Edmonton, in the Provines of Alberta, this [4
day of kctm&( » A.D. 1983, ’

SAWRIDGE HOLDINGS LTO.
Per: vy !g% 2 .

Par:




PROMISSORY NOTE

FOR VALLE RECEIVED SAWRIDGE HOLDINGS LTD. a Federally incarporated
company maintaining. its haad offige on the Sam*idge Indian Band Reserve .near
Slave Laie, in the . F’rovines of. Alberta, hereby pranised ta pay to WALTER' PATRICK
TWINN, “SAM TWINN-AND ‘GEORGE: TWINN, (togsthier being the Trustees of the Sawridge
Band Trust, herein&fter- re{-‘erre:i to o ‘the "Tristes"), the sum of SIXTY
THOUSAND ($60,000.60) .0OLLARS in .1&wFUL money. of Cinada &t Edmonton, in the
Provinta of Alberta, N DEMAND together with intarest therson, caloulated and
carpounded sefil~anniually (not in advarce) at a rate per annum equal to Thres
(3%) per cent in excess. of the prime commercial lending rate published and
charga:i by the Bank of Nova Scotia gn substantial fanadian Dollar loans to its
prime risk comercial custarers, both before a well as after maturity until all
suma oF lntarest and principal are paid.

Interest to bs determlned at a rate par annun equal to Three (3%)

Percent in excess of the prime comercial lsnding rate published and charged by
The Bark of Nova Scotia (a Chartered Bark of Canada with Corporate Head Offices
in the City of Toronte, in the Provinca of Ontario) on a substantial Canedian
Dq_lla_r loans to its prims risk commercial customers (hersinéfter referrsd to at
*prime rate”), until all amounts sacured hereunder are paid. It being further
understood ard agreed that if and whenever the prim rate is a variable rats
published and charged by the Bank of Nova Sgotia from time to timé. It bsing
further understood and agresd that if and whenever the prime rate is varied by
The Bank of Nova Séotia the interest rate hersunddr-shall &lso be varied, so
that at all times the interest rats her-eurder, ccrertej on the 'daily minimum
balarca, shall be ths’ percen’caga stlpula’ce:i For the' perwds aferesaid plug the
prife rats then in sffect (hersinsfter referred to's the "current mortgage
rate”). The Martgagor, by thess presents, hersby waives dispute of and contest
with the prime rate, and of- ‘the effective date of &y changs thersto, whether or
not the Mortgagor shall have received notice in respdet of any changa: It being
provided and agreed that interest at the current mortgage rats then in affect
from tima to time on the prinoipal sum, o on such:part thereof as has teen fram
time to time advanced ard is then wtstandlng, ccrrputed -Frcrn (and mcludmg) tha
date the principal sum-o any such part ‘is edvanced.” T

WE HEREBY walve presentrrant for payment, notice .of protest, demanrd for
payment and notice of noﬂ~payment. :

DATED at the City oF Edmonton, in the Pr*@vmcs of Alberta, this 14
day of December , A.D. 1883, :

SAWRi_DGE HOLDINGS LTD,




PROMISSORY NOTE

FOR VALLE RECEIVED SAWRIDGE HOLDINGS LTD. a Federally incarporated

. carpany ma:,ntalning its head office on the Sawr-ldga Indian Band Reserve near

A
;
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Slave Laks, in the Province of Albarta, hersby pranises to pay to WALTER PATRICK
TWINN, SAM TWINN AND GEORGE TWINN (together ‘baing tha Trustess of the Sawridgs
Barid Trust, hsreinai’tar referred to & the "Trustees®),. tha sum of THENTY FOR
THOUSAND, SIX HJNORED AND TWO ($24, 602.00) GOLLARS in Tawful monay of Canada at
Edmcn‘con, in the Provineg of AlBertd, ON OEMAND, together with 1nterast therson,
caloulated and ccrrpounded sam-annually (not ‘in ajvanoe) at a ratg per annum
equal to Three (3%) per.caent in ekcess of the prife cownercial landing ratg
published and chargad by ths Bank of Nova Scotia m substantial Canadian Dollar
loans to its prime risk cowmercial customers, both befare as well a5 after
maturity until sll Bume of intsrest and principal ars paid.

Interest to bd determined at & raté per annum equal to Thres (3%)
Percent in excess of the prime cowmercial lending rate published and charged by
The Bark of Nova Scotia (a Chartered Bank of Caneda with Corporate Head Dffices
in theé City of Tcronto, in the Province of Ontaris) on a substantial Canadian
Doller loans to its primg risk comarcial customers (hersinafter referred to at
*prime rate™), until all amoints secured hereunder ars pald. It baing further
understood and agreed that if ard whenaver the prime rate is a variabls rats
published and charged by ths Bank of Nova Scatia from time, to tims. It being
further urderstood and agreed that if and whenavsr the -prime rats is varied by
The Bank of Nova Scotia the interest rate hersundér shall also be 'varied, so
that :at ‘all times ths interest ratse hereunder. omputed on the daily mlnirrum
balance, .shall be the percentage stipulated ‘for the: periods -afaresaid plus the
orime rate then in &ffact (hereinafter réferred-tp as the "current martgage
rate”). Thae Mortgagur, by thess pressnts, hershy'waives dispute of ad contest
with the prime rate, ard of the sffective date of any changs thersto, whether or
not the Mortgagor shall have received notics in respest of any change. It being
provided and agreed that intersst at the current mortgage rate then in effact
fron time to time en the principal sum, o on sych part thereof as has baen fram
time to time alvanced ard is then, outstandlng, coputed fran (ard including) the
date the principal sum o any such part is &ivanced.

WE HEREBY waivs presantmsnt for payment, notlcs of protest, demard for
payment and notice of non-payment.

DATED at the City of Ednonton, in the vainee of Alberta, this I‘%
day of Decewber - AD: 1983.

SAWRIOGE HOLDINGS LTD.,




PROMISSORY NOTE

FOR VALUE RECEIVED SAWRIDGE HOLDINGS LTD, @ Federally 1nccﬁrporated
company mamtainmg its head office on the Sawridge Indian Band Reserva naar
Slave Lake, in the Provinca of Alberta, hereby pramses to pay to WALTER. PATRICK
TWINN, SAM TWINN AND GEORGE TWINN (together being the Trustess of the Sawridgs
Band Trust, hereinafter referred to'as the *Trusteds®), the sum of TWENTY
THDUSAND ONE HUNDRED AND EIGHTY FUUR ($20,184.00) DOLLARS in lawful monay of

-Canada- at Edmenton,..4n.the. Province of  Alberta, ONDEMAND, togathar ‘with

interést thereon, calculated and campounded semi-amually (not in alVance) at &
rate per annum equal to Three (3%) per cent in excess of the prime camercial
lending rates published and charged by the Bank of Nova Scotia on substantial
Canadian Dollar loams to its prime risk cammercisl customers, both befars as
wall as after maturity until all sums of interest and principal are paid.

Interest to be determined at a rate per énnum equsl to Thres (3%)
Percent in excess of the prime commercial lending rate published and charged by
The Bank of Nova Scotia (a Chartered Bank of Canada with Corporate Head Offices
in the City of Toronto, in the Provinca of Ontario) on a substantial Canadian
Dollac loans to its prims risk c:crm"ercial :customars (hereinafter referred to at
“prime rate”), until all amounts secured hereurder &e paid It being further
understood and agreed .that if and whenaver the prim rate is & varisbls rate
published and charged by the Bank of Nova Scotia fran time to time. It baing
further understosd &nd agresd that if and . whénevar the .prime rate is varied by
The Bank of Nove Scotid the:interest rate ‘haraunder shall also be varied; so
that .at all times the!interest rats.hersundar, conplted on the daily minimum
balance, shall be the percentage’ stlpulatad for the perwds aforesaid: plis the
prime rate then in effect’ (hereinafter. referied to.as the "current mirtgags
rate”). The Mortgagor, by these presen’cs, hereby vaives dispute of and contest
with the prime rate, and of the effective dats of afy change thereto, whethar or
not the Martgagor shall have recsived notice in respect of any change. It being
provided and agreed that interest at the current martgage rate. then in effect
from time to time on the prmcxpal sum, o on such part thereof as has been frdm
time to time advanced and is then wtstandmg, caputed fron (and including) the
date ths principal sum o any such part is advanced.

WE HEREBY waive presentment for paymsnt notlcs of protest, demard for
paymnt and notice of non-payment.

DATED st the City of Edmonton, in the’ Provmce of Alberta, this 4
day of Decewber , AD. 1983.

SAWRIDGE HOLDINGS LTO.

Pary
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PROMISSORY NOTE

FOR VALLE RECEIVED SAL«RID(‘E HOLDINGS LTD. a Federally incarporated
corpany malntalnlng its head office’ on the Sawrldga Indian Band Reservs hear
Slave Laks, in: the Proyvinte of Alberta, -hereby pronises tb pay to WALTER: PATRICK
TWINN, SAM TWINN AND GEORGE. TWINN {together being the Trustges of the Sawridge
--Band Trust, hersinafter reférréd to as. ‘the "Trugtdes®),. the sum. of TWENTY
THOUSAND, ONE HUNORED AND EIGPTY ONE ($203181. OD) DOLLARS in lawful mongy of 7
. Canada at Edmonton, in the Province of Alberta, ON TEMAND, together‘ with
interast thereon, caloulated and covpounded semi- annually {not in edvance) at a
rate par annum equal to Thres (3%) per cent in excess of the prims comarcial
lending rate published and chargsd by the Bank of Nova Scotia on substantial
Canadian Dollar loans to its prime risk covwmercial!custamers, both befare as
wall as after maturity until all surs of intersst énd principal arefpaid.

Interest to be dBtarmlned at a rate per amnum equal to Three (3%)
Percent in excess of the prime comercial lending rate published and charged by
The Bark of Nova Scotia (a Char“tsracl Bank of Canada with Carporate Head Offices
in the City of Toronto, in the Province of Ontario) on a substantial Canadian
“Oollar-loans to-its-prime risk-cemsrcial customers.{hereinafter réferred to at
*orime rate™), until alI ancurts gatured harauhder are palde It bemg furthar
understocd and agreed that if and whenever the prife rats is a variable rate
« published and charged by the Bank of Nova Scotia fign time to time. It being
further understood and agreed that if and whenever the prime rate is varied by
The Bank of Nova Scotia the interast rate hareunder shall also bs varied, so
that at all times-the interest rate- hersufder, compited 60 the daily mindmum
balance, shall be the; pemantage ‘stipulated Far the pam.ods aforesaid plus the
prire rats then in -effect (hereinafter referred to s ths "current mortgaga
rate”). The Mcrrtgagar, by these presents, herehy waives dlspute of ‘and “tontast
with the prims rate, and of the effective date of any changa thereto, whether or
not the Martgagor shall have recelved notice in respect of any changs. It being
provided and agreed that interest at the current mertgage rats then in effest
fram time to time on the principal sum, o dn.such part thérsof &s has begn fram
time to time alvenced and is ‘then outstanding, corputed fram (and ingluding) the
date thé principal sulm'oh any such part is advanced.

‘ WE HEREBY waivé presentment foo payment notlcs of protest, demard For
‘payment and notice of nen-payment.

DATED at the City of Edmonton, in the Provincs of Alberta, this 14
day of December , A.D. 1983

SAWRIOGE HOLDINGS LTO.

Paré




T hot the Mactgagar

PROMISSORY NOTE

FCR VALLE RECEIVED SAWRIDGE HOLDINGS LTO, a Federally incerporated
company maintaining its Heed office on the Sewridge Indian Band Reserve near
Slave Lade, in ths Provincs of Alberta; hérsby prailses to pay to WALTER PATRICK
TWINN, SAM TWINN AND GEORGE: TWINN (together. baing the Trustees of the Sawridgs
Band Trust, hereinafter refarred td as the "Trugteds®), the sum of EIGHT
THOUSAND, ONE HUNDRED AND THIRTY EIGHT ($6,138.00) DOLLARS in lawful monéy of
Tanada -at Edmonton, in the Province of Alberta, ON.DEMAND, together with
interest ‘therdon, caléulated and compounded semi-amually (not in advance) at a
rate per aanun equal to Three (3%) per ‘cent in sxcéss of the prime commsreial
lending rate published and charged by the Bank of Nova Scotia o substantial
Canadian Dollar loans to its prime risk camercial customers, both before as
well as after maturity until all sume of interest end principal are paid.

, Interest to bs determined at a rate per annum gqual .to Thres (3%)
Percent in excess of the prime commarcial lending rate published and charged by
The Bank of Nova Scotia (a Chartersd Bark of Canada with Carporate-Head Offices.
in the City of Taronto, in the Province of Ontaric) on a substantial Cenadian
Dollar loans to its prime risk camrercial customers (hereinafter referred to at
*prime rats”), until all amounts secured hereunder are pald. It being further
understood and ‘agréed that if and whenaver the prinm rate is a variable rate
published and charged by the Bank of Nova Scotia fran tima to time. It being
further understoad ard agrééd that if and wheneverithe prims rate is varied .by
The Bank of Nova Scotia the interast rate hersunder shall also be varied, so
that at all times the interest rats hersunder, computed en the daily minimm
balance, shall be the percentage stipulated for the perlods aforesaid plus the
prime rate then in affect (hereinafter referred to:as the “current mortgage
rate”). The Mortgagar, by these prasents, hereby waives disputs of and contest
with the prime rats, and of the sffective date of any change thereto, whether or

ap o shall have Teceived notice in respact 6f "any thange. . It being
provided and -agreed that interest at the current mactgage rate then'in effact
Prom time to time on the principal sum, ar on such part thersof as has bean fram
time to time advanced and is then outstanding, computed fron (and including) the
date the principal sum ar any such part is advancéd,

WE HEREBY walve presentmant foo payment, '-nbtic’a_cﬁ prct'ss.t, demard for
payment and notice of non-payment.

DATED at thé City of Edmontom, in the Province of Alberta, this 19
- day of Decembet , A.D: 1883,

SAWRIDGE HOLDINGS LTD.




__day.of Demember , A.D. 18983. . '

PRCﬁISSQRY- NOTE

FBR VALUE RECEIVED SAWRIOGE HOLDINGS LTD; a Federally mcm‘porated

gccn*pany malntaznlng its hea:i office on the Sawmdge Indian Band Reserve fear

Slave Lake, in the. vaincs of Alberta, harsby pridmises to pay to WALTER PATRICK

THINN, SAM TWINN' AND GEORGE TWINN (togsther being the Triatees of the Sawridgs

j};Trust ‘herginafter referred to & the "Trustees?),. the sum of FORTY FOUR
SAND, ($44,000.00) BOLLARS in lawful mondy of Canada at Edmonton, in the

Prigvince of Alberta, ON OEMAND, togethér with interést thereon, caleulated and

cmpounded semi~annudlly (net in a:fvancs) at a rate per annum equal to Thres
(3%) - per cent in excess of the prime commercial lending rate published and
charged by the Bank of Nova Scotia on substantial Eana:uan Dollar loans to its
prima risk cammercial customers, bath before & well & after maturity until all
sums of interest and principal are paid.

Interest to be datemined at a rate per awnum equal to Three (3%)
Percant in excess of ths prime commercial lending. rate published and charged by
The Bark of Nova Scotia (a Chartéred Bank of Canada with Corporate Head Dffices
in the City of Taronto, in the Province of Ontario) on a substantial Canadian

.. Opllar loans to its prime risk comercial customers {her*ainaFtar referrad to at

"orime rate”), until all amounts secured héredrder dre paid. It bBeing further
understood and agreed that if and whenever the prime rate is a variable rate
published ‘and charged by the Bank of Nova Scotia fran tirre to time. It being
further understood and agreed. that if and whenaver the - prims ratd is varied by
The Bank of Nova Scotia the;interest rats hereunder shall also be varied, so
that at all times the interest rate hersundar, corputed on’ the daily indinum
-balance, shall be the percentage stipulated for tha: periods aforesaid. plug ths
prifms rate then in effect ({herainafter referred toiss the ¥ surtent mer'tgags

CFate"). The Martgager, by these pressnts; hereby waives- dispute -6f -apd-contest .

with the prime rate, and of ‘the effective dats of aiy changs thereto, whgther or
not the Mortgagar shall have received notice in respsct of any changa. It being
provided and ‘agreed that intersst at the current martgage rate then in effact
fron time to time oo ths pm.ncipal sum, or on such part thersof as has besh from
time to time &vanced aend is then cutstanding, compited fron (ard 1nclud1ng) the
date the principal sum coc ahy suc:h part is ajvanced.

WE HEREBY waive pt‘aseﬂtrrent fa payment nctlr:a of pmt&at demand for
payment end notice of nmﬂpayrrent.

DATED at the City of Edmnnton, in ths Prova.ncs of Alber’ca, this M

SANR:IQGE HOLDINGS LTD.




PROMISSORY. NOTE

FOR ‘VALUE RECEIVED SANRL!DGI; HOLDINGS L’I‘D. a Federally incorporatéd
company mamtammg its head office on the Sawm.dqe Indlan Band Resdgve near
Slave Lake, in:Ehe’ Provmce Of Albarta; hereryy.‘pmm.ses to pay to. WALTER PATRICK
TWINN, SAM TWINN. AND' GEORGE N (together belng the Teustees :of the Sawridge
Band Trust, hereinafter réfer €6 as the "Thistees®), the sum of T¥O HUNDRED
FIFTY ONE THOUSAND. THREE:HUNDRED:.($251,300,00) 'POLEARS i lawful roney of Canada
at Edmonton, in the’ vaince of Albetta, N DE:‘&AND together with interest
thereon, caléulated and oompoun:}ed seml—an.nually (ot in advance) at a rate per.
annum equal to Thrée (3%) per cent in excess of the prime commercial lending
rate published and charged by the Bank of Nava Scotia on substantial Canadian
Dollar loans to its prime visk commercial ‘customers, both before as well as
after maturity until all sums of interest.and principal are pald.

_ Interest to be detemxneci at a rate:per annum equal to Three (3%)
Percent in excess of the prime commercial lending rate published and charged by
The Bark of Nova Scotia (a Chartered Bank of Cinada with Corporate Head Offices
in the City of Toronta, in the Province of Ontax:xo) on a substantial Canadian
Dollar loans to 1ts prime rxsk ccrmercl.al customers (hereinafter reférred to at
“prime rate"), until -all amounts secired herem\der are paxd It being further
understood and agreed that if and whenever the prime: ‘rate is a variable rate
published and - charged by thée Bank of Nova Scotia from time to time. It being
Further undprstow and agreed that if and whenever.the prime rate is vacied by
The Rank of Nova.Scotia the interest rate heremder shall also be varied, so
that at all time§- the intérest rate hereundor‘, c:omputed on the daily minimiim
palance, shall be the péccentage stzpulated £ e perxods anv:esaLd plus the
prime rate then in' éffect (hereinafter referred to as ‘the “current mortgage
rate")., The r‘ortgagox:, by these presents, h&r.‘eby waives dispute of and contest
with the prime rate, and of the ‘effective date of any change thereto, whether or
not the Mortgagor shall havé received rotice i respéct of any change It being
provided and agreed that mterest at the cuvrent ‘movtgage rage. then in effect
from time to time on ‘the prmcxpal sum, or on such part theroof as has;lmen from
time to time advanced amd:is then outstandmg, mmput;ed Eram (and including) the
date the principal sum or any quch part m advanced,

L WE HEREBY wawe presentment for payment, not).oe of protest, demand for
payment and notice of non-payment. .

DATED at the C:.cy of Edmonton, in. the Provmce of Albe:ta; this | !
day of ‘o o AdDa 1983. :

SAVRIDGE: HOLDINGS LTD.
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THE SAWRIDGE TRUST J/W@WMN

Aoty Pubic, A Commissioner for Oaths
DECLARATION OF TRUST in and for the Province of Alberta
Latherine A. Magnan
My Commission Expites

THIS TRUST DEED made in duplicate as of the 15th day of August, A.D, 1986292022

BETWEEN:

CHIEF MALTER P. THINH,
of the Sawridge Indian Band, No. 19, Slave Lake, Alberta
{hereinafter caﬂed the “Settlor“)
OF THE FIRST PART,
- and -

GHIEF HALTER P. TWINM, CATMERINE TWINN and BEOREE THIN,
{hereinafter ccﬂav‘tweu called the “Trustees")

OF THE SECOND PART,

HHEREAS the Settlor desires to c¢reate an inter vivos trust for the
benefit of the members of the Sawridge Indian Band, a band within the meaning
of the provisions of the Indian Act R.S.C. 1970, Chapter I-6, and for that

purpose has transferred to the Trustees the property described in the Schedule
attached hersto:

AR WHEREAS the parties desire to declare the trusts, terms and
provisions on which the Trustees have agreed to hold and administer the said
property and all other properties that may be acquired by the Trustees

hereafter for the purposes of the settlement;

KOW THEREFORE THIS DEED WITHESSETH THAT in consideration of the
respective covenants and agreements herein cortained, it is heréby covenanted

and agreed by and between the parties as follows:
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L The Settlor and Trustees hersby establish a trust fund, which the

Trustees shall administer in accordance with the terms of this Deed,

2, In this Deed, the following terms shall be interpreted in accordance
with the following rules:

{a)

“Baneficiaries" at any particular time shall mean all persons
who at that time qualify as members of the Sawridge Indian Band
under the laws of Canada in force from time to time including,
without restricting the generality of the foregeing, the
membership rules and customary laws of the Sawridge Indian Band
as the same may exist from time to time fo the extent that such
membership ruTes and customary laws are fncorporated inte, or

recegnized by, the laws of Canada;

"Trust Fund" shall mean:

(A} the property described in the Schedule attached hersto and
any accumulated income thereon;

(8) any further, substituted or additional property, including
any property, beneficial interests or rights referred to in
paragraph 3 of this Deed and any accumulated income thereon
which the Settior or any other person or persons may
doriate, se11 or otherwise transfer or cause to be
transferred to, or vest or cause to be vested in, or
otherwise acquired by, thé Trustees for the purposes of
this Deed;
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(C) any other property acquired by the Trustees pursuant to,
and in accordance with, the provisions of this Deed;

(D) the property and accumulated income thereon (if any) for
the time beihg and from time to time into which any of the
aforesaid properties and accumulated income thereon may be
converted; and

(E) "Trust" means the trust relationship established between
the Trustess and the Beneffciaries pursuant to the

pravisions of this Deed.

3. The Trustees shall hold the Trust Fund in trust and shall deal with
it in accordance with the térms and conditions of this Deed. No part of the
Trust Fund shail be used for or diverted to purposes other than those purposes
set out herein. The Trustees may accept and hold as part of the Trust Fund
any property of any kind or nature whatscever that the Settlor or any other
person ¢r persons may donate, sell, lease or otherwise transfer or cause to be
transferred to, or vest or cause te be vested in, or otherwise acquired by,

the Trustees for the purposes of this Deed,

4, The name of the Trust Fund shall be ®The Sawridge Trust® and the
megtings of the Trustees shall take place at the Sawridge Band Administration

Office located on the Sawridge Band Reserve.

5. The Trustees who are the original signatories hereto, shall in their
discretion and at such time as they determine, appoint’ additional Trustees to
act heretnder, Any Trustee may at any time resigr from the office of Trustee

of this Trust on giving not less then thirty (30) days notice addressed ta the
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other Trustees. Any Tristee or Trustees may be removed from office by a
resglution that receives the approval in writing of at least eighty percent
(80%) of the Beneficiaries who are then alive and over the age of twenty-one
(21) years. The power of appointing Trustees to fill any vacancy caused by
the death, resignation or removal of a Trustee and the power of appointing
additional Trustees to increase the number of Trustess te any number allowed
by law shall be vested in the continuing Trustees or Trustee of this Trust and
such power shall be exercised so that at all times (except for the peried
pending any such appointmant) there shall be a minimum of Three (3) Trustees
of this Trust and a maximum of Seven (7) Trustees of this Trust and no person

who is not then & Beneficiary shall be appointed as a Trustee if immediately

before such appointment there are more than Two (2) Trustees who are nat thep

Beneficiaries,

6. The Trustees shall hold the Trust Fund for the benefit of the
Beneficiaries; provided, however, that at the expiration of twenty-one (21)
years afrer the death of the last sServivor of the beneficiaries alive at the
date of the execution of thts Deed, all of the Trust Fund then remaining in
the hands of the Trustees shall be divided equally among the Beneficiaries
then alive,

During the ekistence of this Trust, the Trustees shall have complete
and unfettered discretion to pay of apply all or so much of the net iﬁcmne of
the Trust Fund, if any, or to accumylate the same or any portion thereof, and
a1l or so much of the capital of the Trust Fund as they in their unfettered
discretjon from time to time deem appropriate for any ome or more of the
Bengficiaries; and the Trustees may make such payments at such time, and from
time to time, and 4in such manner and in such proportions as the Trustees 1n

their uncontrolled discretion deem appropriate.



7. The Trustees may invest and reinvest all or any part of the Trust
Fund 1In any investments authorized for trustees' investments by the Trusﬁee’gv
Act, befng Chapter T-10 of the Revised Statutes of Alberta, 1980, as amendad
from time to time, but t&e Trustees are not restricted to such Trustee
Investments but may invest in any investment which they in their dncontrolled
dis¢cretion think fit, and are furﬁher not bourid to make any investment and may
instead, if they in their uncontrolled discretion from time to time deem it
gppropriate, and for such period or periods of time as they see fit, keep the
Trust Fund or any part of it deposited in a bank to which the Bank Act
{Canada) or the Quebec Saving Bank Act applies.

8. The Trustees are authorized and empowered to do all acts that are not
prohibited under any applicatile Jaws of Canada or of any other jurisdiction
and that dre npecessary or, in the opinion of the Trustees, desirable for the
purpose of administering this Trust for the benefit of the Beneficiaries
including any act that any of the Trustees might lawfully do when dealing with
his own property, other than any such act committed in bad faith or in gross
negligence, and including, without in any manner or to any exient detracted

from the generality of the foregoing, the power

{a) to exercise all voting and other rights in respect of any

stocks, bonds, property or ether investments of the Trust Fund;

(b} to sell or otherwise dispose of any property held by them in the
Trust Fund and to acquire other property in  substitution

therefor; and
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{c) to employ professional advisors and agents and fo retain and act
upon the advice given by such professionals end to pay such
professionals such fess or other remuneration as the Trustees in
their uncontrolied discretion from time to time deem appropriate
{and this provision shall apply to the payment of professional
fees to any Trustee who renders professional services to the

Trustees).

9. Administration costs and expenses of or in comnection with this Trust
shall be pafd from the Trust Fund, {ncluding, without limiting the generality
of the foregoing, reasonable reimbursement to the Trustees or any of them for
costs {and reasonable fees for their services as Trusteses) incurred in the
administration of this Trust and for taxes of any nature whatsoever whith may
be levied or assessed by federal, provincial or other governmental authority

upan or in respect of the income or capital of the Trust Fund.

10. The Trustess shall keep accounts in an acceptable manner of all
receipts, disbursements, investments, and other ftransactions fin the

administration of the Trust.

il. The provision of this Deed may be amended from time to time by a
resolution of the Trustees that received the approval in writing of at teast
eighty percent (80%) of the Beneficiaries who are then alive and over the age
of twenty-one (21} years and; for greater certainty, any such amendment may
provide for @ commingling of the assets, and a consolidation of the
adninistration, of this Trust with the assets and adwinistration of any other

trust established for the benefit of a1l or any of the Beneficiaries.
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2. The Trustess shall not be Iiable for any act or omission done or made
in the exercise of any power, authority or dis¢retion given fo them by this
Deed provided such act or omission is done or made in good faith; nor shall
they be Tiable to make good any loss or diminution {in value of the Trust Fund
not caused by their gross negligence or bad faith; and &11 persons claiming
any beneficial interest in the Trust Fund shall be deemed to take notice of

and shall be subject to this ¢lause.

13. Any decision of the Trustses may be made by a majority of the
Trustees holding office as such at the time of such decision and no dissenting
or abstaiming Trustee who acts in good faith shall be personally liable for
any Joss or claim whatsoever arising out of any acts or omissions which result
from the exercise of any such discretion or power, regardless whether such

Trustee assists in the implementation of the decision.

14, All documents and papers of every kind whatsevever, including without
restricting the generality of the foregoing, cheques, notes, drafts, bills of
exchange, assignments, stock $ransfer powers and other transfers, notices,
de¢larations, directions, vreceipts, contracts, agreements, deeds, Tlegdl
papers, forms and authorities required for the purpose of opening or upgrating
any account with any bank, or other financial finstitution, stock broker or
investment dealer and other {nstruments mdde or purported to be made by or on
behalf of this Trust shall be signed and executed by any two {2) Trustees or
by any person (inciuding any of the Trustees) or persons designated for such

purpose by a decision of the Trustees.
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15. Each of the Trustees, by Joining in the execution of this Deed,
signifies his acceptance of the Trusts herein. Any other person who becomes a
Trustee under paragraph 5 of this Trust shall signify his acceptance of the
Trust herein by executing this Deed or a true copy hereof, and shall be bound

by it in the same manneér as if he or she had executed the original Deed.

16, This Dead and the Trust created hereunder shall be governed by, and

shall be construed in accordance with, the laws of the Province of Alberta.

IN WITHNESS WHEREOF the parties hereto have executed this Deed.

NEME L. Al LTERP.
' L {
#(;szyza,ﬁ%vqlfmw A;w{ﬂé.

ADDRESS 7 T

B, Trustees:

1\ B} /607/;’1

2» N ind— §f
CATHERINE TWINN

ADDRESS

860647-1/6



SCHEDULE

One Hundred Dollars {$100.00) in Canadian Gurrency.

o TPy}
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Nowemsber 9, 1984 e

M. Maurice G Qullity, Q.C.
Daviss, Ward & Beck

P.0. Box 63, Suits 1400

1 First Canadian Placs
Toronto, Ontaro

M3X 1B1

Sewridge Indian Band Expendituves pursuant fo
Seetlons 64 snd 66 of the Indian At

Dear Mr. Cullity:
We are in recaipt of your letter of October 24th, 1594,

Although we note the ¢oncein expressed in your lefter regarding the inclusion on
the list of amounts for recurring and other expenditures which would not involve
the acquisition of specific assets, we should remember that the suggestion for fhe
production of such a statement originated from your letter of April 19, 1994,

We and our client, the Depatment of Indian Affales and Northern Development,
are concerned regarding the delay in resolving thls matter.

In an attempt to accelerate the resofution of the current siteation, we are prepered
to Limit the scope of the statement to be provided by your client’s auditors.
Accordingly, we hereby request eonfirmation by wey of statement from Suwxidge's
gecountants that all funds that were released for the acquisition of capital assets
fact used for tha purpose, aod, ﬁrm@@sﬁfym 8 3
; sin convarten fiild phar BISALE Tohich
frust;’ { In other words, at this time we do not seek
confirmation regarding amounts veleased for purpeses other than the aequisition of

capital sssets,
4 w2

Hed

Canadi

SAwao187
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We would gppreciate recet ;
conveniem?m ' ving confirmetion of this proposal at your earliest

Yours vey truly,

N7 ARTIAY

Margaret Mclntash
Counsel

SAW00188
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HARRISTERS & SOLICITORS
Maurice C. CuLLIry, Q.C,
DIRECT LS (416) 865.5522
File No. 21902
ViA TELECOPIER Getober 20, 1994

Ms. Marguret McIntosh

Counsel, Legal Services

Indlan Affalys and Norihern Development
Room 1018

Les Terrasses de ln Chaydigre

Ly WELIORION Streat

Hull, Quebec

KiA 0H4

Dear Ms, Melntash:
Sawridge

Further to our recént discussions, I am writing to confim that T do not
believe thai the list of expendilures provided with your letter of October 5, 1994 is
helpful for the purposes we have discussed. Many of the amounts referred to on the
list relate 1o recurring expenditures, such as legel and other professional fees, and some
ate as small as $500. They extend back over a period of 20 years and to ask for a
statement from the auditors that all were properly expended on the particular purposes
referred to in the BCRs would be prohibitively expensive even if, after such & period,
it were postible to deal with them.

In my disenssion with Mr. Gregor Maclniosh ,@337‘5.;3,1‘;'1,?2'. 1994, 1 was told,

g A L

that the Department’s concern was to ensure that all*fimds Histfibntéd - to-the -Band
purstant to section-64.07 s¥etion 69, were:either held“in. trust orpould: e irdced nto
esseis THElH ih Arust - for. rigdibers. of the Band. " T suggested that the auditors might be
asked to cerdfy that all funds distributed to the band by the Minister pursuant to section
64 or sectlon 69 of the fndian Act for the acquisition of specific assets, or property or
fnvestments into which those funds have been converted, are now held in trusts for
members of the band, In my letter of April 19 to Mr. Van Iterson, I referred too
generally to funds distributed to the band for specific purposes pursuant ta those sections
of the Indian 4et, A large pumber of the amounts on the lst you have provided refer
to section 66 of the Act But, mwore importantly, many of them were amounts for recurring
and other sxpenditures that wonld not involve the acquisition of assets and could not be
expected to ¢nd up in trusis or otherwise in property of the Band.

P.O. BOX 63, SUITE 4400 § FIRST CANADLAN PLACE, TORONTO, ONTARIO, CANADA MSX 181
TELEPHONE (16} B83-0960  FAX (416) 863-0871

SAW0018E
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AVIES, WARD & BECK

In order 1o try o resolve this matter without further delay and expense, I
wonder whether it would be at acceptable solutfon to ask the euditors to confifie thei
attention to amounts on your list of $500,000 or more that were advanced for the
purpose ¢f sequiring specific assets, I this is not gatisfactory from the viewpolnt of the
Department, perhaps you would suggést another alternative,

As T have indicated to you on a number of occasions, we do not agree
thet the Diepartment is entitled to demand detalls of expenditures made by the baad in
the past or with respect to the assets that it now holds, At the sams time, In the
interests of avolding the Htigaton that will be inevitable if your clent intends to make
unreasonable demands, I have attempted to find a soluton that will saisly the
Department without invalving the Band in unnecessary expense, [ stll wish to do this
if it is possible.

Yours very truly,

Maurice C, Cultity
MCC/dp
ce: M. McKimey, Baq,

“d

SAW0018¢
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August 29, 1994

Mr, Maurice C, Cullity, Q.C
Davies, Ward Back

2,0. Box 63, Sulte 4400

1 Fist Canadizn Place
Taronto, Ontarlo
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Dear Mr, Cullity:

Further to our telephnna eonversation of August 9, 1994, we continue o ammpate a

statement from the audltors of the Sswaidge.Indian Band 1t 1he EteRe AT

‘released (o Ufuant 1o segtions 64 2nd’69 of the oi-ate Boing teld i
R OT N R hE GFAHSTBAnd, and that any funds were used for the purposes for

which they were authorized by the Minlstor of Indlan Affairs and Northern

Developtaent,

My elisat is anxious to have this matter sottled as expeditlously as possible, &ccordingly,
1 respectfully request some written indication of when this information will be available.

Thask you for your consideration of this matter,

Mergaret McIntosh
Counsel
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March 21, 1984

Davies Ward & Beck
Barristers & Solicttors
Box B3, 44th Floor

1 Canadian Place
Toronto, Ontario
M5X 1B1

ATTENTION: M. Cullity

Dear Sir:

RE: Sawridge Trusts

Further to our recent telephone conversation, we wish to confirm that the Department
was aware of the existence of Trusts for the benefit of Sawridge Band Members for quite
some time. This knowledgs can be aitributed to the Depariment from several sources

including:

1. Annual Audits

2 Capital Project Funds Requests
3. Self-Government Negotiations
4, Early Trust discussions

1, Annual Audits

The annual audit reports show an amount each year as "Distributions to Band
Members". In the March 31, 1984 statement Note #16 reads:

16.  Distributions to Band Members

OR D&osmber 17,1983 the Melibers.of the Band:! d oF
assets with a carrying value of $17,951,690 o ‘The Sawridys Hand-71
a frustformed forthe benefit of the members of the-Sawridige Indian Ban

(] HEAD OFFICE: BOX 326, SLAVE LAKE, ALBERTA, T0Q 2A0 » TEL: (403) 849-4311 « FAX: (403) 849-3446
T} BRANCH OFFICE: # 768, 10201 JASPER AVENUE, EDMONTON, ALBERTA, T5d N7 o TEL: (403) 421-4845 + FAX: (403} 428-7022
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Mg, Mesurice C. Qullity
Davies, Ward & Beak
Barristers & Solicitors
F.Q. Pom 63, Buite 4400
1 Flzsgt Canadian Place
TORONTO ON M5X 1Bl

Dear Mr. Cullity:

Thank you for your latter of March 16, 1994 concerning the
exigtence of trusts that were apparantly established on
bahalf of members of the Sewridge Bend. I appreciste youxr
willingness to neet to discusg thisz matver.

A meetlng 15 desa:able bacause af the Minister's staﬁutary
responsibllitles for ensuring that molieye released to the.
band, pursuant to geations 61 to 69 of the Indian Act, are
used for the bencfif of the band and its menbers.

It may ba that a relatively small emount of infomation (5]
the above trusts, the exlstence of which was uvnknown {o the
Minister, will provide sufficient assurances that the above
concerns have been met. We mey algso bse asgsured that the
assets are being held in those trusts for the benefit of all
kband members, including those who may be entitled to
membership, as will be determined by the current ralated
litigation.

To make the necessary arrangements for the mseting, would
you please contact my office at (819) 953~-8577.

Yours sincerely,

Qriginar gy,
¥ van 'Tﬁgstaé?w

W. (Bill) Van Iterson
A/Assistant Deputy Mindster
Lands and Trust Services

c.0.: Chief Walter Twinn
Gregor Maclntosh

Ken EKirby
Chris McNaught

Canada
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MAURICE C, CULLITY, Q.C.
DIRECT LINE (416) 863-5522

File No. 21902

March 16, 1994

4 F

W. Van Iterson, Esq. i o
A/Assistant Deputy Minister JELL ~ f
Lands and Trust Services ; - S 31
Indian and Northern Affairs Canada ] TEI {
Ottawa, Ontario ¢ 1004

KIA OH4 L g )

Mg M ,'.m

Dear Sir: e ——— ‘:‘j

Sawridge Indian Band

I refer to the letters of May 7, 1994 and December 23, 1993 addressed 1o
Chief Walter Twinn. Hp tlardn

For some years we have been retained to advise the Band with respect to,
among other matters, any trusts established for its members. Accordingly, I have been
instructed to respond to any questions you may have in connection with such trusts to
the extent that you are entitled to receive answers,

You will understand that the Band, like any other community, organization
or entity engaged in business and other activities for the benefit of its members is
reluctant 1o release financial information relating to such activities to anyone other than
such members unless it determines that this is in its best interests or is required by law.,
For this reason, although I have no objection to meeting with individuals from your
department, it would be helpful if you would indicate in advance why you believe such
a meeting to be desirable and the grounds, if any, on which you believe you are entitled
to receive information about the trusts referred to in the letter from Ms. Porteous.

It would be appreciated if you would address your reply and any further
correspondence or questions on this matter to this office.

Yours very truly,

Maurice C. Cullity
MCC/dp
c¢:  Chief Walter Twinny/
bee: M. Henderson

P.0. BOX 63, SUTTE 4409 1 FIRST CANADIAN PLACE, TORONTO, ONTARIO, CANADA M5X 181

TRIGRIARIT (4164 03 anma (8 W £49/% tea A

SAWD0189



TABR



Court of Appeal for Saskatchewan

Docket: CACV2663

Citation: Campbell v Campbell,
2016 SKCA 39

Date: 2016-03-22

Between:
Shaun Norman Campbell
Appellant
(Petitioner)
And
Kristin Ann Campbell
Respondent
{Respondent)
Before: Ottenbreit, Heraufand Whitmore JJ.A.
Disposition: Appeal Allowed

Written reasons by:

in concurrence:

The Honourable Mr. Justice Ottenbreit

The Honourable Mr. Justice Herauf

The Honourable Mr. Justice Whitmore

2016 SKCA 38 (CanLll)



On Appeal From:

Heard:

Counsel:

DIV 540 of 2011, Saskatoon

September 24, 2015

Sherry L. Fitzsimmons forthe Appellant

Tiffany M. Paulsen, Q.C., forthe Respondent

Page 2

2016 SKCA 39 {CanLil)



Pagel

OttenbreitJ.A.

L Introduction

[1] Shaun Norman Campbell (the father) appeals a Court of Queen’s Bench Chambers decision
dated December 17, 2014, dismissing anapplication tovary parenting arrangements set forthina
consentdivorce judgmentdated January 5,2012. For the reasons hereinafterset forth, the appeal is

allowed.

II. Facts and Background

[2] The fatherand Kristin Ann Campbell (the mother) were separated in September 2009 and
divorced in February 2012. They have twin daughters, Hailey and Hanna, now aged 12. The motherand
the fatherenteredintoaninterspousal agreement (interspousal agreement) in relation to custody,
parenting time, child supportand otherissues in 2011 whenthe twins were approximately seven years

old.

[3] The terms of the interspousal agreement with respect to parenting arrangements were
incorporated into a consent divorce judgment, child support and parenting order (order). Pursuant to
the order, the primary residence forthe children was with the mother. The father had specified
parentingtime. The orderalsoincorporated the following provision (review clause) fromthe parties’

interspousal agreement:

2(d)  Thisparentingplanshall be open forreviewinthe event of a material change in

circumstances affecting the children orin the eventthat the current parenting C e

arrangementis nolonger meetingthe children’s needs. Inthat event, either party may
triggera review. The review shall proceed to mediation initially with the party who
triggeredthe review to be solelyresponsible forthe costs associated with same;

(4] fn December 2013, the fatherapplied tovary the terms of the order. He wanted toincrease his
parenting time within a four-week rotation from 9 days to 12% days including two full weekends, have
lessexchanges of the twins between the parties, and avoid early morning exchanges. He also wanted
equal sharing of summer holidays. InJanuary 2014, in accordance with the terms of the review clause,

the motherand father were directed to attend four sessions of high-conflict mediation priorto either

2016 SKCA 38 (CanlLil)
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party being permitted to returnthe application tothe Chamberslist. No agreement was reached at the

mediation and, as a result, the application was eventually heard by the Chambers judge.

{51 Betweenthem, the partiesfiled atleast six affidavits before the Chambers judge. The affidavits
were voluminousand detailed and, as one might expect, represented the factual thrust and parry of
conflictinginterpretations of what transpired between the parties and the twins since separation, and
the circumstances of the lives of the parties and the twins as at the date of application. The affidavits of
the fatherfocussed on factstending to establish thata variation was necessary and the affidavits of the
motherfocussed on facts tending to show the contrary. The father's affidavits outlined changes in his
personallife: he had married, had anewhome, benefited from two incomes and had greaterassistance
with child care. For the purposes of this decision, the facts need not be set outin detail although | will

referto certain of the facts withrespectto the arguments of the parties.

III. Decision ofthe Chambers Judge

[6] The Chambers judge referred tos. 17(5) of the Divorce Act, RSC1985, ¢ 3 (2d Supp) [Act], which
governsvariation of parentihg orders. He also referred to the jurisprudence governing variation and the
two-stage testas reflected in Gordon v Goertz, [1996] 2 SCR 27 [Gordon], and Gray v Wiegers, 2008
SKCA 7, [2008] 4 WWR 225 [Gray]. He observed thata parent seeking to vary a custody order must pass
the firststage and meeta highthreshold, i.e., demonstration of a material change that will adversely
affectthe needs of the child. The Chambers judge also enunciated some of the principles governing
variation applications: a material change must be to the child’s circumstances, not merely to the

circumstances of the party, and passage of time isitself nota material change.

[73 Afteranalyzingthe review clause, the Chambers judge determined initially thatits wording did
not provide anadditional basistovarythe parentingarrangement apart fromthe material change
criteriarequired unders. 17(5} of the Act and Gordon. He questioned if it could be interpreted to
provide an additional basis to vary the parenting arrangementand whetherit could be given effect given
what he perceived to be the mandatory direction of s. 17(5). He did not elaborate or provide any

analysis onthat last point.

[8] Nevertheless, he stated he would proceed asifthe review clause did create a second distinct

and permissible test tovary the parenting arrangement. He concluded as follows:

2016 SKCA 39 (CanLil)



[12] Ifit createsa differenttest, aslinterpretthe words used, the conflicting
evidence does notsatisfy me thatthe current parentingarrangementisnolonger
meeting the children’s needs. Their needs are being met. This language does not specify
that their needs must be metto the highest potentiallevel or some otherstandard. It
simply requires their needstobe met,

[13] Based uponthe conflicting evidence before me | am not able tofind a material,
pivotal orfundamental change that will adversely affect the needs of the children. Their
needsnow are essentially the same needs they had whenthe judgmentissued. What
has changed isthe petitioner’s circumstances, not the needs of the children. The fact of
the petitionerremarrying and obtaining housing thatis better able to accommodate
more parenting of the children was entirelypredictable at the time of the agreement
between the partiesand at the time of the consent judgment, as was the certainty that
the children would grow older. The petitioner has not discharged the onus on himto
demonstrate a material change that adversely affects the needs of the children. { donot
getbeyond the first stage of the two-stage inquiry.

He dismissed the father’s application to vary.

Issues

The fatherraisesissues which can conveniently be restated as follows:

Page3

A. Did the ChambersJudge err by determining that the review clause did not contain a
second and permissible test for review and variation of the parentingarrangements absent a

material change in circumstances?

B. Did the ChambersJudge errin hisapplication of the review clause to the evidence
before him?
C. Did the Chambers Judge err by decidingthe matterin Chambers ratherthan directing

the matter to a Pre-Trial Conference?

D. Did the Chambers judge err by acce pt"ihg;'Briefof Law on behalf of the Respondent but

refusing leave to counsel for the Appellantto file materialsin response?

E. Did the ChambersJudge err by awarding costs in favour of the Respondent?

2016 SKCA 38 (CanLll)
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V.  Analysis

A. Did the Chambers Judge err by determining that the review clause did
not contain a second and permissible test for review and variation of the
parenting arrangements absent a material change in circumstances?

[10]  The fathercontendsthe Chambersjudge erred by ultimately not construing the review clause as
containing a provision forvariation independent of the material change criteria. He submitsthatthe
parties tothe interspousalagreementand order agreed to two distinct bases for changing the parenting
arrangements which were reflected in the reviewclause and thatthe second part of the review clause is
independent of whetherthere isa material change of circumstances. He submits he need only show
“the current parenting arrangementis no longer meeting the children’s needs” to justify avariation. The
fatherarguesthat the review clause is like a contract and that meaning must be giventoitas a bargain

to review parenting without the constraints of the material change test unders, 17(5) of the Act.

[11]  The motherarguesthat the Chambersjudge correctly interpreted the review clause and his
decision must, on the basis of a stringent standard of review, be accorded the highestdeference. The
mothermakeslittle argument on what the words of the clause mean, butinstead referstothe judge’s
reliance ons. 17(5) of the Actand itsapplicationtothe clause and the high threshold which someone

applyingfora variation must meet.

[12] This high threshold was set forthin Gray at paras 13 and 14, where this Court, following Gordon,

held thata variation unders. 17(5) of the Act requires atwo-stage inquiry:

{i) the reviewing judge must first determineif there has been a material change inthe

condition, means, needs orother circumstances of the children adversely affectingthem, and

(ii) ifthe applicant has demonstrated such material change, the court mustdecide whether

such change isin the bestinterests of the children.

In otherwords, if the threshold of a material change has been crossed only then should the judge

considerthe bestinterests of the children with reference to that change.

[13]  Withthisin mind, | turn to the analysis of the review clause.

2016 SKCA 38 (CanlIf
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Page5

As a preliminary matter, let me deal with the father’s argument that the review clause must be

construed similartoa clause ina contract. The review clause is nota contract and resortto contractual

interpretationand principles is misplaced. Once the review clause was incorporated into the judgment it

became part of a court orderand principles regarding interpretation of court ordersapply.

[15]

These principles have beensetforthinanumberofcases. In Sutherland v Reeves, 2014 BCCA

222, 61 BCLR (5th) 308, Bauman C.J.B.C. stated:

[16]

[31] First, court ordersare notinterpreted.inavacuum. This Court has recently
describedthe correctapproach to the interpretation of court orders ( Yu v. Jordan, 2012
BCCA 367 at para. 53, SmithJ.A.):

[53] Inmy view, the interpretation of a courtorder is not governed by the
subjectiveviews of one or more of the parties as to its meaning after the order
is made. Rather anorder, whether by consent or awarded inanadjudicated
disposition, is a decision of the court. As such, itis the court, not the parties,
that determines the meaning of its order. In my view, the correctapproachto

interpreting the provisions of a court order is to examine the pleadings of the

actioninwhichitis made, the languageof the order itself,and the

circumstances in which the order was granted.

[Emphasis added.]

As aresult, inaddition to examining the language of the Order, itis necessary toreview
the pleadings and surrounding circumstances. It would be an errorto have regard to
those factors but to theninterpretageneric Model Orderinstead of the specificorder
Mr. Justice Willcock made in responseto the pleadings and the surrounding
circumstances before him.

In Sans SouciLimited v VRL Services Limited, [2012] UKPC6, Lord Sumption reached the same

conclusion:

[13] .. The Board isunable to accept these propositions, because the construction of
ajudicial order, like that of any otherlegal instrument, is a single coherent process. It
depends on whatthe language of the orderwould convey, in the circumstances in which
the Court made it, so far as these circumstances were before the Courtand patentto
the parties. The reasons formaking the order which are given by the Court in its
judgmentare an overtand authoritative statement of the circumstances which it
regarded as relevant. They are therefore always admissibleto construe the order. In
particular, the interpretation of an order may be critically affected by knowing what the
Court considered to be the issue whichits orderwas supposed to resolve.

2016 SKCA 39 (CanLih)
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[17] In Re: Sharpe, [1992] FCA 616 (Aust), the Court stated:

[20] ..evenifa judgmentisnotambiguous, itis nevertheless proper (if not
essential) in construingitto have regard to the factual contextin which the judgment
was given and thatthis contextincludes the pleadings, the reasons forthe judgment
and the course of evidence at the trial.

[18]  Withthisjurisprudence in mind, I will examine the language of the order, the pleadings and the
circumstancesin which the orderwas made. [ turn, first, tothe language of the review clause. A plain
reading of the review clause and the presence of the word “or” in the second line of the clause shows
that the clause isdisjunctive and, on its face, contains two possibilities for review of the parenting
arrangement: (a) a material change in circumstances affecting the children, or (b) the current parenting
arrangementisnolonger meetingthe children’s needs. The second part of the review clause would be
unnecessary if the clause asa whole only purported to address variation where there isa material
change in circumstances. | say this because the words “material change in circumstances” found in the
first part of the clause are well known and usually connote the two-stage test forvariation set forth in
Gordon and the principles surroundingits application. The additional language of the second part of the
review clause would be unnecessary orredundant if the clause asa whole only purported to refertothe
testin Gordon.The structure and language of the review clause therefore suggests thatitallows a

second avenue of review apart from a variation application based on material change.

[19] The second analytical factor, the pleadingsleading up to the issuance of the judgment, provides
no assistance tothe interpretation of the review clause. The review clause was part of a consentorder
and there were no pleadingstouchingonthe issue of interpretation of the clause. There are no reasons
for judgment which mightinformthe interpretation of the review clause. There was no evidence

tendered incourt priorto the issuance of the order which might help inform aninterpretation of it.

[20] In this Court, the partiesargue that they filed affidavit material before the Chambers judge
which spoke to each of theirintentions with respect to the review clause priortothe orderbeingissued
and to the issue of how the review clause might be interpreted. The affidavits show the father did not
wantto be ina position where, when making anapplication to change parenting, he would be required
to show that the threshold forvariation had been crossed. He resisted incorporation of the parenting
provisionsincluding the review clause. The motherwanted finality tothe parenting arrangements. A
long process of negotiations ensued. It would appearthat the parties neverdid agree onthe

interpretation of the review clause. Nevertheless, the fathereventuallyagreed to the incorporation of

2016 SKCA 39 (CanLli)
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the parenting provisions, including the review clause, into the judgment. Evidence of the parties’
intention is therefore of no assistance. However, onthe basis of the jurisprudence mentioned earlier,
the interpretation of the orderis notgoverned by the subjective views of one or more of the partiesas

to itsmeaning afterthe orderis made.

[21] In thiscase, the meaning of the review clause must be found within the wording and structure

of the clause itself. Onthatbasis, itis my view the review clause purportsto create a second avenue of

variation apart from one based on material change and the testin Gordon.

[22]  The Chambersjudge doubted whethers. 17(5) of the Act permitted the reviewclause tosetup
anindependent avenue forreview despiteits wording. The fatherarguesthats. 17(5) of the Act does
not preclude asecond avenue forreview and cites the case s of Kemery v Kemery, 2012 SKCA 130, 405
SaskR 231, and Balzer v Balzer, 2003 CarswellOnt 6398 (WL) (Sup Ct). However, areview of these cases

shows that neither of themstand forthat proposition.

[23]  Althoughthereisno case directly on point, there is some jurisprudence which indirectly
suggests thatthe Act is not an impedimenttosucha clause. in Satherv McCallum, 2006 ABCA 290, 32
RFL (6th) 233, the parties had by agreementinserted aclause into a custody order to review the issue of
parenting after mediation. There was no referencein the clause toa necessary change in circumstances.
There was no dispute on appeal thatthe clause did not require the partiesto show a material change.

The Court agreed with the parties’ positions and stated:

[7] We agree with the partiesthat para. 3 of the divorce judgment allowed for
court review of the residential issue, and we are satisfied that para. 3 contemplated a
review and nota variation requiring a change of circumstance. It follows that the
chambersjudge erred indeciding the issue solely on the basis of no change of
circumstance. The effect of ourdecision, however, isto leave openthe question of the
children’sresidence.

[24] In Sappierv Francis, 2004 NBCA 70, 8 RFL (6th) 218, a custody and access order provided fora
court-ordered review six months afterithad been made. When the mattercame toa Chambers judge
for review, he dismissed the matter because there had been no change in circumstances. On appeal, the

NBCA stated:

[9] | agree with the submission of Ms. Francisthat the original order provided for
an automaticreview hearingto take place within six months of the date of the first

2016 SKCA 38 (Canlii)
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decision. The review therefore had to be conducted keeping in mind the best interests
of the children. The reviewing judge erred ina numberof ways. There was no onuson
eitherparty to prove a change in circumstances as a threshold to having the decision
reviewed. ... Thirdly and most importantly, in deciding any question with respect to
custody, the analytical framework to be used isthe enumerated criteriafound inthe
Act’s definition of “bestinterests of the child.” ...

[25] These two cases show that court orders can eitheronthe agreement of the parties orat the
behestof the court contain variation provisions which do notrequire a material change in

circumstances.

[26]  Thefact that a clause providing analternative basis forvariation is not barred by the policy
unders. 17(5) is supported by the reality that courts generally encourage parties to settle their
differences where possible: O’Reilly’s Irish Bar Inc. v 10385 Nfld. Ltd., 2006 NLCA 26, 255 Nfld & PEIR
292. This policyisreflectedins. 9(2) of the Act whichimposes onthe parties’ counsel aduty to
encourage settlement. Thissection reflects Parliament’s intention to promote negotiated settlement of
matters corollary to a divorce: Miglin v Miglin, 2003 SCC 24 at para 54, [2003] 1 SCR 303. In the context

of parentingissues, thisgeneral policy is, of course, always subject to the best interests of the child.

[27] In myview, itisopento partiestoincorporate into parenting provisionsinacourt orderan
avenue of review orvariation that does not require that a material change in circumstances be shown.
The terms of s. 17(5) of the Act do not preclude a court sanctioning such an alternative basis for

variation of a parenting order.

[28] Givenallthe foregoing, the properinterpretation of the review clause is that it creates a second
avenue forreview and avoids the necessity of proving a material change in circumstances before the
judge is able to move onto determine the bestinterests of the child. Itisless stringent than the material

change test.

[29] I turn now tothe Chambersjudge’s treatment of the review clause. Despite hisexpress
statementthathe would proceed asifthe review clause created a different test apart from material
change, he did not actually proceed on this basis. He treated the application asif material change was

necessary. | will explain.

[30] First, in dismissing the father’s application, the Chambers judge stated he was unable tofind “a

material, pivotal or fundamental change that will adversely affect the needs of the children”. Thisisthe

2016 SKCA 39 (CanlLif)
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language of the material change test. Second, his references to what was predictable at the time of the
consentjudgmentand the certainty at the date of the orderthat the children would grow olderall point
to the question of whetherthere has been a material change. Third, the Chambers judgeappears to
have measured the need to change the parenting against atest of whetherany changes adversely affect
the children’s needs. This again reflects the Gordon test and the language of “material change”. If the
second part of the review clause creates adifferenttest than material change then it mustallow forthe
potential thatthe change, although notadverse, is better overall forthe children. Fourth, inrelationto
the onuson the father, the Chambers judge stated that the father has failed to demonstrate a material
change. Last, the Chambers judge stated he does notget beyond the first stage of the two-stage inquiry.

Thisis a reference tothe material change testenunciated in Gordon.

[31]  Inmyview, the Chambersjudge failed to approach the review clause as if there was a test for

variation which was different than the material change test.

[32] As a final matter, the fatheralso arguesthatthe Chambersjudge waswrongin makinga
determinationthathe bore the onus of proof underthe second part of the review clause. Inthis respect,
| agree with the Chambersjudge. The party relying on the second part of the review clause hasthe onus

of proving that the current parentingarrangementis nolonger meeting the needs of the children.

B. Did the Chambers Judge err in his application of the review clause to the
evidence before him?

[33]  Thefatheraccepts that the first part of the review clause setsforth the material change test for
variation. He arguesthat the evidence shows thatthere isa material change which can triggera
variation. He arguesthat the Chambers judge neverdid goonto do an assessment of the bestinterests
of the children whetherareviewistriggered by the first or second part of the review clause. The mother
arguesthat the Chambersjudge did noterrinlaw or make a material errorinthe application of the
facts. She contendsthat the Chambers judge’s decision must, on the basis of the standard of review, be

accorded deference.

[34] Givenmyearliercommentsregardinga “differenttest” assetout inthe review clause, itisnot
necessary for me to determine whetherthe Chambers judge erred in determining that the fatherhad
not discharged his onus of meeting the material change test. | do accept, however, thatthe Chambers

judge did not undertake a sufficient analysis of what was in the best interests of the twins.

2016 SKCA 39 (CanLll)
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[35]  The Chambersjudge concluded the children’s needs were sufficiently met by way of the existing
parentingarrangement. The Chambers judgetook a narrow view of the words “no longer meetingthe
children’s needs” statingthat the language itself does not specify that the needs must be metto the
highest potentiallevel orsome otherstandard. The impression left by the Chambers judge in respect of
hisdescription of the “needs” of the twins suggests that as long as the children’s bare minimum needs

are met, there will be novariation. Thisisanerror.

[36]  Theinquiry thatthe Chambersjudge should have made inthis case is whetherthe parenting
arrangement was no longer meeting the children’s needsinthe context of their bestinterests. The
inquiry regarding best interests must be contextually sensitive and individualized ( Gordon). Assessment
of a child’s needsis the foundation of the best interests inquiry. In keeping with the court’s parens
patriae obligations, that assessment must not be restricted to only basicneeds or resultin conclusions
that the mannerinwhichthe child’s needs are being metis “good enough”. Both these approaches are
inimicaltoa broad and sensitive approach tothe bestinterestsinquiry. What was required in this case
was thatthe judge assessthe children’sneeds onthe basisthat any variation orderto be made
optimizes withinreason the fulfillment of those needs based on the evidence before the judge. Inshort,

the interpretation of the needs of the children by the Chambers judge was too narrow.

[37]  These errorscaused the Chambers judge to fail to determinewhetherthe evidenceasa whole
allowedfora betterf,ulfjllment ofthe children’s needs. Anassessment of the needs of the childrenin

accordance with the review clause is required. Thisis bestaccomplished by movingthis matter forward

to a pre-trial conference and, failingagreement, a trial.

[38] In view of my determination onthisissue, | need notaddressthe remainingissues raised by the

father.

V1. Conclusion

[39] For the reasonssetforth above, the appeal isallowed. The decision is setaside. This matterwill
proceedtoa pre-trial conference. If the issues concerning the children are not resolved at the pre -trial

conference, there shallbe atrial of those issues. The fathershall have his costs of thisappeal.
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OttenbreitJ.A.

| concur. “HeraufJ.LA.”
Herauf J.A.
| concur. “OttenbreitJ. A"

for Whitmore J.A.
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Introduction

[1] This is an appeal of an Order made by Master Robertson, Q.C. on October 6%, 2015 (the
“Robertson Order”) declaring that a builder’s lien filed by Manseau & Perron Inc. (hereinafter
referred to simply as the “Appellant” or “M&P”) ceased to exist pursuant to the terms of an
Order of Master Hanebury, Q.C. granted and filed March 17%, 2015 (the “Hanebury Order™).
The Roberson Order also permitted the Respondent ThyssenKrupp (hereinafter “TKIS”) to
reduce the amount of its lien bond by $595,944.85 being the face amount of the appellant’s lien.

Facts

[2] Pacer Promec Energy Corporation (“PPEC”) was a construction company. It engaged in
two oil sands projects. One was for Canadian Natural Resources (the “CNRL project”), the other
for Imperial Oil (the “Krupp project”). The general contractor for both projects was TKIS. The
appellant was a subcontractor to PPEC with respect to both the CNRL and the Krupp projects.
RNS Scaffolding Inc. (“RNS”) was a subcontractor of PPEC only with respect to the Krupp
project.

[3] M&P, RNS and PPEC all registered liens with respect to the Krupp project. The PPEC
lien was registered for $41,184,135. The RNS lien was registered for $1,204,768.27. The M&P
lien was registered on November 12, 2014 for $595,944.85.

[4] On March 10, 2015 PPEC was placed into receivership pursuant to an order made by
Hawco J. (the “Hawco Order”) under the provisions of the Bankruptcy and Insolvency Act, RSC
1985, c. B-3 (the “BIA”).

[5] The Hawco Order had the standard stay provision which reads, in part:

8. No Proceeding against or in respect of the Debtors or the Property shall be
commenced or continued except with the written consent of the receiver or with
leave of this Court and any and all Proceedings currently under way against or in
respect of the Debtors or the Property are hereby stayed and suspended pending
further Order of this Court, providing, however, that nothing in this Order shall (j)
prevent any Person from commencing a proceeding regarding a claim that might
otherwise become barred by statute or an existing agreement if such proceeding is
not commenced before the expiration of the stay provided by this paragraph 8;...

[6] RNS and M&P, as subcontractors of PPEC, were given notice of the receivership as was
TKIS as PPEC had claimed it was owed $41,184,135 by TKIS for work performed on the Krupp
project.

[7] On March 17, 2015 TKIS applied for an order under s.48 of the Builders’ Lien Act
(“BLA”), R.S.A. 2000, ¢. B-7 permitting it to pay monies in court in order to discharge the liens
of RNS, M&P and PPEC. The application was granted and the resulting order made whereby,
inter alia, upon TKIS depositing with the court security for the liens registered and costs, in the
total amount of $43,584,848.12 the PPEC lien, the RNS lien and the M&P lien would be
discharged. Paragraph 10 of that order sets out the issues to be tried or determined, including the
validity of each lien and the amount of money each claimant is entitled to receive. Paragraphl1
of this Order provides:
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11. The Respondents shall each file a Statement of Claim in relation to their
respective Liens within 180 days of the registration of each of their respective
Liens, failing which the Liens for which no Statement of Claim has been filed
shall cease to exist without further Order of this Honourable Court.

[8]  M&P as well as the receiver for PPEC were represented by counsel at TKIS’s application
on March 17", Counsel provided Master Hanebury with a copy of the Hawco Order and there
was a brief reference in the oral argument before her as to the stay provisions in the Hawco
Order. There was a discussion and submissions by counsel on the amount of security that TKIS
should post for the liens themselves, the amount of security for costs that should be posted and
the potential for TKIS to apply for the discharge of other liens that might be filed in the future.
Those discussions resulted in the Master making a number of handwritten alterations to the form
of the order that TKIS had apparently brought to the application.

[9] There was no discussion about paragraph 11 of the Hanebury Order requiring the lien
claimants to file statements of claim within 180 days of their lien’s registration.

[10]  The Hanebury Order, in its recitations, notes the consent of the various parties to the
order.

[11]  The Hanebury Order was not appealed.

[12] M&P did not file a statement of claim with respect to its lien filed against the Krupp
project.

[13] M&P did file a statement of claim to perfect its lien filed against the CNRL project
wherein M&P named as one of the defendants, PPEC. That statement of claim was filed March
31, 2015 after PPEC had been placed into receivership under the Hawco Order.

[14]  OnMay 7, 2015 Mr. Justice B. Nixon issued an order, filed May 11, 2015 (“the Nixon
Order”) in the PPEC receivership. That order, inter alia, provided a procedure. for lien
management and was made under the BIA.

[15] On August 21, 2015 TKIS filed an application against M&P seeking a declaration that
Mé&P’s lien against the Krupp project has ceased to exist pursuant to the Hanebury order and
requesting that TKIS be permitted to reduce the amount of its lien bond by the face amount of
the M&P lien.

[16] The matter came before Master Robertson in morning chambers. He requested written
briefs and set the matter over to an afternoon hearing, As there was no transcript of the March
17" application, he listened to the audio recording of the March 17" application. On October 6™,
2015 he gave his decision allowing TKIS’s application. The resulting order was filed on October
7th, 2015 and M&P filed its appeal of the Robertson Order on October 16, 2015.

Issue

[17]  The issue on this appeal is whether Master Robertson erred in declaring that M&P’s lien
had ceased to exist by virtue of the fact that M&P had failed to file a statement of claim as
required under the Hanebury Order.
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Positions of the Parties
Appellant’s Position

[18] The Appellant takes the position that there are really three issues in this appeal. The first
is the proper test to apply when interpreting court orders. In that regard, its position is, citing para
31 of Sutherland v Reeves, 2014 BCCA 222 (“Sutherland”) that “...the correct approach to
interpreting the provisions of a Court Order is to examine the pleadings, the language of the
Order itself, and the circumstances in which the Order was granted”.

[19] The second issue which the Appellant raises is: Has the M&P lien ceased to exist by
operation of para 11 of the Hanebury Order orhagithe requirement to file a statement of claim
been vitiated by the claims proceduré established by the Nixon Order? In discussing that
question, the Appellant considers the impact of s.22 of the BLA on that analysis as well as the
impact of 5.49 (3) of the BLA. It also questions whether there is any equitable or statutory reason
why M&P should be required to file a statement of claim in respect of the M&P lien.

[20]  The Appellant argues that the Nixon Order establishes a process to determine the
quantum of RNS and M&P’s claims against PPEC, that by virtue of the decision in Iona
Contractors Ltd. v Guarantee Company of North America, 2015 ABCA 240 any money which
PPEC ultimately receives from TKIS as a result of the TKIS litigation will be the subject of a
statutory trust under s.22 of the BLA4 in favour of M&P and RNS and consequently there is no
need to resort to litigation to prove quantum and indeed to do so would be a collateral attack on,
and violation of, the Nixon Order.

[21] The Appellant also argues that s.49 (3) of the BL4 would require it to name PPEC, the
contractor, as a defendant in its statement of claim under the BLA and that to do so would place
M&P in direct conflict with the provisions of the Nixon Order and that requiring Mé&P to file a
statement of claim against PPEC would be a collateral attack on the Receivership process.
Further, the Appellant argues that s.8 of the Hawco Order prohibits the commencement of any
proceeding against PPEC or the “Property”, that none of the exceptions to the staying provision
of the Hawco Order apply to an action in respect of the M&P lien, that Master Hanebury did not
have the jurisdiction to make her Order, and that the Nixon Order specifically stayed all
requirements for lienholders to file statements of claim.

[22]  As a further argument against being required to file a statement of claim the Appellant
contends that given the claims procedure established by the Nixon Order, “there is no equitable
or statutory reason why M&P or RNS should be required to file a statements of claim in respect
to its their liens against the Krupp project. Doing so would create a sub-class of creditors who
would have to engage in duplicative proceedings”.

[23] The third issue raised by the Appellant, in the alternative, is that if this court finds that
M&P was required to have filed its statement of claim in respect of its lien within 180 days, then
it should be permitted to now file it and re-instate its lien. It relies on TRG Development Corp. v
Kee Installations Ltd., 2015 ABCA 187. It argues that no party has suffered any prejudice as a
consequence of M&P not having filed a statement of claim. The only party who would be
prejudiced would be M&P in that it would be required to engage in “duplicative and unnecessary
proceedings” by filing a statement of claim in these circumstances.
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TKIS’s Position

[24]  TKIS’s position is that the Hanebury Order is a correct and valid order. The Appellant
was present in court when the order was made. Its counsel had input into that order and could
have objected to it if it-had concerns. It did not and cannot now claim that that order is invalid.
Further, despite the stay created by the receivership proceedings, paragraph 8 of the Hawco
Order contemplated and permitted the bringing of a claim that might become barred by statute or
otherwise. TKIS points to the fact that M&P filéd.a statement of claim for its lien arising out of
the CNRL project, naming PPEC as a defendant and that that statement of claim was filed March
31, 2015 three weeks after.the Hawco Order was made. TKIS points out that if M&P or indeed
any other party to the Hanebury Order, “wanted to avail itself to the security posted by TKIS
pursuant to the Discharge Order [the “Hanebury Order”], perfecting its respective builders’ lien
within the time period clearly stipulated in the Discharge Order was a prerequisite”.

[25]  TKIS argues that the Nixon Order has no application in this case because M&P’s lien did
not come within the definitions of liens as set out in that order. The M&P lien was never referred
to in the “Receiver’s Letter” as therein defined. The M&P lien had already been discharged by
the Hanebury Order by the time the Nixon Order was made. Consequently, the M&P lien does
not fall under the dispensing of actions provisions of paragraph 22 of the Nixon Order.

[26]  TKIS rejects the Appellant’s argument that requiring M&P to file its statement of claim
to perfect its lien is a collateral attack on the receivership process. Rather, TKIS says, its
application for the Hanebury Order was “outside of the parameters of the receivership process, it
was a parallel process”.

[27]  Finally, TKIS submits that it has done nothing to waive M&P’s requirement to file a
statement of claim under the terms of the Hanebury Order. It points out that it is TKIS who was
obliged to pay the lien bond into court to stand as security for M&P’s lien. It asserts that it would
suffer prejudice if the Appellant was permitted to file its statement of claim now.

Receiver for PPEC’s Position

[28]  The Receiver submits that the issue on appeal is narrow: whether M&P lost its builder’s
lien as a result of its failure to file a statement of claim as required under the Hanebury Order. It
says that many of the submissions made by the Appellant touch on issues that are irrelevant to
the narrow issue on this appeal.

[29] The Receiver argues that, contrary to the Appellant’s various assertions in its brief, PPEC
is not a “contractor” as that term is defined under the BLA. Consequently, PPEC is not required
to be named as a defendant under s. 49 of the BLA. Furthermore, the issue of entitlement to funds
that might be obtained by PPEC from the Krupp claim, including any possible claim under s. 22
of the BLA was not an issue before Master Robertson and therefore is not a proper subject of this
appeal. Moreover, there is no evidence before the court as to whether a certificate of substantial
performance was issued and therefore it is not possible to determine if s.22 is even applicable. To
quote from the Receiver’s brief: “Ultimately, the determination of M&P’s rights as against PPEC
is not before this Honourable Court and will be resolved in the Claims Procedure Order [the
“Nixon Order”] granted in the receivership proceedings of PPEC. In that regard, the Receiver
notes that the Robertson Order states that M&P can advance its claim under s.22 of the BL4, if it
has one, and that it can continue to advance its claim within the receivership proceedings.
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[30] Insummary “..it is the Receiver’s position that the issue before the Court in the
September 3 Application, and this Appeal, is narrow and concerns only whether M&P’s
builder’s lien expired. Any issues relating to M&P’s other claims against PPEC are irrelevant.”

Analysis

[31] Tagree that the correct approach in interpreting the provisions of a court order are as set
out in the Sutherland case which in turn quoted and relied upon that court’s decision in Yu v
Jordan, 2012 BCCA 367 where Smith J.A. said:

[53] Inmy view, the interpretation of a court order is not governed by the
subjective views of one or more of the parties as to its meaning after the order is
made. Rather an order, whether by consent or awarded in an adjudicated
disposition, is a decision of the court. As such, it is the court, not the parties, that
determines the meaning of its order. In my view, the correct approach to
interpreting the provisions of a court order is to examine the pleadings of the
action in which it is made, the language of the order itself, and the circumstances
in which the order was granted.

[32] However, the facts and circumstances in Sutherland are quite different than those here.
In Sutherland the court was interpreting the meaning of a phrase in the court order to determine
if an action brought personally against a partner in a limited partnership was one “in respect of”
the limited partnership and thus subject to the stay provision which had been granted in a
receivership order.

[33] The Hanebury Order is not one which has a phrase or word that requires interpretation.
On the contrary, it is quite clear. Paragraph 11 of it is clear and unambiguous. In essence, what
the Appellant is saying is that it should not have been made --- that the Master had no
jurisdiction to make it in face of the Hawco Order.

[34] Of course, as noted previously, the Appellant did not object at the time the Hanebury
Order was made even though it was aware of the Hawco Order. And, as noted earlier, not only
did M&P not appeal the Hanebury Order or its paragraph 11, it actually filed a statement of
claim against PPEC in relation to its lien in the CNRL project, despite the Hawco Order stay
provision.

[35] The Hanebury Order was made in an application arising out of the BLA. That application
was brought by TKIS, the contractor, under the provisions of the BLA, to permit it to put up
security in the form of a bond, to replace the security represented by the property against which
the liens had been filed. Under the BLA4, a lienholder is obliged to perfect its lien by filing a
statement of claim within 180 days of registering its lien. That is what para 11 of the Hanebury
Order requires.

[36] The Appellant contends that the requirement for it to file a statement of claim was
vitiated by the claims procedure established by the Nixon Order and refers to 5.22 and s.49 (3) of
the BLA to support its position. As well, it argues that the stay put into place by the Hawco Order
in relation to proceedings involving PPEC’s receivership, prevented it from filing a statement of
claim as required by para 11 of the Hanebury Order.

[37] There are a number of problems with the Appellant’s position.
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[38]  First, with respect to the stay contained in the Hawco Order, it must be remembered that
the Hanebury Order was issued in an application brought by TKIS under the provisions of s.48
of the BLA to permit it to discharge the liens registered against the lands involved in the Krupp
project upon it paying into court sufficient security. The application was outside of any

receivership proceedings relating to M&P. The Hanebury Order permitted TKIS to discharge the -

PPEC, RNS and M&P liens then registered against the Krupp property upon depositing security
with the court in the amount of $43,584,848.12. Paragraph 10 of that order set out the issues to
be tried or determined including the validity of each lien and the amount of money each of the
Respondents (lienholders) is entitled to receive. Paragraph 11 directs each Respondent to file a
statement of claim within 180 days of the registration of their lien.

[39] Ido not accept the Appellant’s argument that the Hawco Order prevented it from
complying with para 11 of the Hanebury Order and issuing its statement of claim as required by
it.

[40]  Para 8 of the Hawco Order reads, in part:

No proceeding against or in respect of the Debtors or the Property shall be
commenced or continued except with the written consent of the Receiver or with
leave of this Court...provided, however, that nothing in this Oder shall: (i) prevent
any Person from commencing a proceeding regarding a claim that might
otherwise become barred by statute or an existing agreement if such proceeding is
not commenced before the expiration of the stay provided by this paragraph 8;...

[41]  This language is broad enough to permit M&P to file a statement of claim to protect its
lien which would otherwise become barred under para 11 of the Hanebury Order which itself
was made pursuant to the BLA4 and which Order was arrived at by agreement and consent of the
parties to it, including M&P. Moreover, if there is any doubt about that, M&P could have either
sought leave of the court to file its statement of claim or it could have sought the Receivers
consent to do so, all as is provided for under the terms of para 8 of the Hawco Order. It did
neither.

[42]  Furthermore, it would appear from M&P’s own actions that it did not regard the Hawco
Order as preventing it from filing a statement of claim against PPEC as it filed one in the CNRL
matter on March 31, 2015. As noted by TKIS in para 27 of its argument: “The CNRL Statement
of Claim was filed in the face of the provision of the First Receivership Order [the Hawco Order]
that Manseau is now attempting to rely upon.”

[43] Finally, as the Court of Appeal noted in Jona Contractors Ltd. v Guarantee Company of
North America, 2015 ABCA 240, provisions of the BLA can apply in certain circumstances even
in the face of insolvency proceedings under the BI4. At para 23 the Court noted:

It is obvious that the Builders Lien Act could have an effect on the entitlement to
payments on bankruptcy. A subcontractor which has a valid lien, or another valid
claim under the Builders’ Lien Act, might become entitled to payments to which
it would not be entitled as a mere unsecured creditor. No one has suggested that
these provision, relating as they do to property and civil rights in the province,
necessarily offend the bankruptcy distribution regime.

[44]  Accordingly, I find that the Hawco Order did not prevent the Appellant from filing its
statement of claim to perfect its lien as required under para 11 of the Hanebury Order.
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[45]  As to the Appellant’s argument relating to the trust provisions under s.22 of the BL4 and
the duplicative nature of proceeding with a statement of claim under the Hanebury Order, it
appears to be based on M&P’s and RNS’ lien claims falling under the claims procedures
established by the Nixon Order. At para 43 of its written argument the Appellant states:

43. Because of the operation of 5.22 of the BL4, the resolution of the PPEC/
Krupp litigation is required in order for RNS and M&P to know whether they
even need to advance a BL4 claim against Imperial Oil. The Court could not have
intended to compel RNS and M&P to participate in duplicative and overlapping
proceedings — especially given that it is highly likely that such proceedings are
completely unnecessary given the s.22 trust provision of the BLA.

[46]  There are number of problems with the Appellant’s position.

[47]  First, the Nixon Order deals specifically with lien management commencing at para 13 of
the Order. Para 17 states:

17. Upon being presented with evidence of deposit of the Aggregate Security with
the Clerk of the Court and the Receiver’s Letter, the Registrar of the Land Titles
Office is hereby directed to forthwith discharge the Liens registered by the
Lienholders as listed in the Receiver’s Letter, together with any related
Certificates of Lis Pendens, from the Real Property Interests listed in the
Receiver’s Letter notwithstanding the requirements of s.191 of the Land Titles Act
(Alberta).

[48] Paragraph 13 of the Nixon Order defines the “Receiver’s Letter” to mean ...a letter
issued by the Receiver pursuant to this Order listing the Liens to be discharged and the Real
Property Interests from which the liens are to be discharged”.

[49] Para 22 of the Nixon Order further provides:

22. Pursuant to section 44 of the BLA, upon the posting of the Aggregate Security
with the Clerk of the Court, the requirement of a Lienholder whose Lien has been
discharged by operation of this Order to (i) register the certificate of lis penned,
and (ii) commence action to realize on the Lienholder’s Lien, are hereby
dispensed with [emphasis added].

[50]  The letter from the Receiver’s solicitors, Dentons, dated September 2, 2015 confirmed
that the Receiver did not post any security in respect of the M&P builders lien and that there was
no Receiver’s Letter issued with respect to the M&P lien.

[51]  Itis clear, therefore, that the M&P lien falls outside the provisions of the Nixon Order
and was not discharged pursuant to it. Further, the provisions of para 22 of the Nixon Order do
not dispense with the necessity of M&P filing a statement of claim to prove its lien since by its
terms para 22 only applies to a lien that has been discharged by “operation of this Order”. Thus
lien claims falling under the provisions of the Nixon Order are separate and distinct from the lien
claims dealt with and discharged by the Hanebury Order. The processes are not duplicative. They
are separate and distinct processes.

[52] Ido not agree with the Appellant’s argument that because of the trust created by sec.22 of
the BLA4, the PPEC/ Krupp litigation must be resolved in order to avoid likely unnecessary
proceedings with the RNS and M&P litigation mandated by the Hanebury Order.
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[53]  Section 22 of the BLA states:
22(1) Where
(a) a certificate of substantial performance is issued, and

(b) a payment is made by the owner after a certificate of
substantial performance is issued

the person who received the payment, to the extent that the person owes money to
persons who provided work or furnished materials for the work or materials in
respect of which the certificate was issued, holds that money in trust for the
benefit or those persons

(2) When a person other than a person who received the payment referred to in
subsection (1)

(a) is entitled to the money held in trust under this section, and
(b) receives payment pursuant to that trust,

the person, to the extent that the person owes money to other persons who
provided work or furnished materials for the work or materials in respect of which
the payment referred to in clause (b) was made, holds that money in trust for the
benefit of those other persons.

(3) A person is subject to the obligations of a trust established under this section is
released from any obligations of the trust when that person pays the money to

(a) the person for whom that person holds the money in trust, or

(b) another person for the purposes of having it paid to the person
for whom the money is held in trust.

[54]  As counsel for the Receiver correctly points out in his written argument “There is no
evidence before this Court that a certificate of substantial performance was issued and, thus, this
Court cannot determine if section 22 is engaged, let alone any impact it might have”,

[55] A further problem with the Appellant’s position regarding the s.22 trust is illustrated in
para 38 of its written argument. There it state:

38. As aresult of s. 22 of the BLA...the first $1,800,713.12 recovered by PPEC
from Krupp, or any lesser amount as determined by the claims officer, will be

split rateably between M&P and RNS in satisfaction or their respective claims
against the Krupp project. :

[56] According to that argument, a claims officer, not a court, decides and there is a potential
for a rateable distribution. Further, M&P and RNS’s claims become caught up in PPEC’s
insolvency proceedings, even considering the “carve-out” of the Krupp matters under the Nixon
Order.

[57]  The process put in place under the Hanebury Order is separate from and independent of,
the insolvency proceedings of PPEC. The Hanebury Order arose from TKIS’s application to
discharge certain liens, including M&P’s, from Imperial Oil’s property. RNS and M&P had filed
liens in their own right. These liens were discharged by the Hanebury Order upon TKIS paying
security into court. The lien holders were obliged to file their statement of claims and prove their
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liens pursuant to para 11 of that Order. Those proceedings were outside and independent of the
insolvency proceedings of PPEC under the Hawco and Nixon Orders. M&P and RNS are, under
the Hanebury Order, to have their claims adjudicated by the court — not a “claims officer”. They
were secured for the full amount of their claims and costs by the security posted by TKIS.

[58] Furthermore, the Robertson Order did not purport to deal with or affect any rights that
M&P might have under s.22 of the BLA. Para 4 of his order states: “Nothing in this Order affects
any rights that Manseau may have pursuant to Section 22 of the Builders’ Lien Act...”

[59] The Appellant also raises s. 49(3) of the BLA. It argues, inter alia, that PPEC is the
contractor for the Krupp project and that M&P is a subcontractor and therefore any statement of
claim it issued pursuant to para 11 of the Hanebury Order would require it to name PPEC as a
party defendant and that would be in direct conflict to the Nixon Order as well as the stay
provisions of the Hawco Order. Thus, it argues, the Hanebury Order is a collateral attack on the
Hawco and Nixon Orders and that the Master did not have the jurisdiction to make such an order.

[60] Ido not accept that argument.
[61]  Section 49(3) of the BLA provides:

(3) When the party issuing the statement of claim is not the contractor, the
statement of claim shall name as defendants.

(a) the owner
(b) the contractor, and

(c) the holder of any proof registered encumbrance against whom
relief is sought.

[62] In the first place, I have dealt earlier in these reasons with the jurisdiction of the Master to
make the Hanebury Order and specifically para 11 thereof. The Master had jurisdiction to make
that order. Further, it was not a collateral attack on the Hawco Order. Nor was it a collateral
attack on the Nixon Order. Indeed, I do not understand how the Hanebury Order, made about 7
weeks before the making of the Nixon Order, could ever be considered a collateral attack on it.

[63] Secondly, the Receiver, in his written argument, notes that PPEC is not a “contractor” as
defined in the BLA and therefore, there would be no need for M&P to name PPEC as a defendant
in its statement of claim.

[64] While that may be the case, it is not necessary to finally determine that since, as I have
previously noted, it was always possible under the terms of para 8 of the Hawco Order, for M&P
to sue to protect a claim that might otherwise become barred. In that regard, para 11 of the
Hanebury Order was made pursuant to the provisions of the BLA. And, it was also possible under
that same paragraph to seek leave of the court or permission of the Receiver to sue PPEC. The
Appellant never sought such leave or permission.

[65] The Appellant asks if there is any equitable or statutory reason why it should be required
to file a statement of claim in respect of its lien. It argues that there is not. However, its argument
is based on its position that the Nixon Order established a claims procedure which applies to the
RNS and M&P liens. I have held that it does not. The Hanebury Order was a valid order made
pursuant to the BLA. The Appellant had input into it. It did not object to it. It did not appeal it. It
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did not comply with the provisions of para 11 of it. What it seeks to do by attempting to justify
its failure to file a statement of claim is a collateral attack on the Hanebury Order.

[66] Therefore, for all of the foregoing reasons, I find that the decision of Master Robertson
declaring the M&P lien to have ceased to exist by virtue of its failure to file a statement of claim
as required in para 11 of the Hanebury Order, was correct. I agree that M&P’s lien has therefore
ceased to exist. '

[67] The Appellant seeks, in the alternative, permission to now file a statement of claim and
an order re-instating its lien. It relies on the decision of TRG Development Corp. v Kee
Installations, 2015 ABCA 187 (“TRG Development Corp.”). In that case the court reinstated a
lien which had been cancelled by the Registrar of Land Titles for as a consequence of the
lienholder failing to file a Certificate of Lis Pendens as required by s. 43 of the BLA. The facts in
TRG Developments Corp. are quite different from those at bar. Nevertheless, the Appellant
contends at para 70 of its written argument that the logic behind the Court of Appeal’s reasoning
that: ...”where an owner has notice of a lien, and where no prejudice will result from a failure to
comply with a timeline, and where parallel proceedings are in place, the Court will apply
equitable principles of waiver and estoppel to preserve lien rights” applies to this application.

[68] 1do not agree.

[69] Firstly, in the case at bar, we are dealing with the specific requirement of a valid court
order, that a statement of claim be issued within a specific time frame. This is not, as in TRG
Developments Corp., a matter of waiving a notice requirement when everyone concerned already
had notice.

[70]  Secondly, unlike the situation in TRG Developments Corp. TKIS has done nothing to
suggest it has in any way waived the requirement that M&P file its statement of claim pursuant
to para 11 of the Hanebury Order.

[71]  Thirdly, unlike the situation in TRG Developments Corp., here there would be prejudice
if the court were to permit the statement of claim to be filed now and the lien re-instated. It is
TKIS who applied to place the security for the liens into court. When the Robertson Order was
granted declaring M&P’s lien had ceased to exist, TKIS was allowed to reduce the lien bond by
the amount of the M&P lien. That would reduce the amount of the premium TKIS was obliged to
pay. To re-instate the M&P lien and issuance of its statement of claim would result in increased
premium costs as well as litigation costs with respect to the new statement of claim.

[72] Fourthly, although there are parallel proceedings, they are not the same as indicated
earlier in these Reasons. Under the Nixon Order, claims are to be determined by a claims officer
as part of the claims assessment proceedings in the insolvency, albeit relating specifically to the
Krupp project carve-out. Under a statement of claim, there would be an adjudication by the
court.

[73] Finally, the Appellant is asking the court to use its equitable jurisdiction to grant its
request to file a statement of claim and restore its lien. Assuming (without deciding) that I have
the jurisdiction to do so, that requires the court to use its discretion judicially and to look at the
conduct of the party seeking equity. I find it would not be equitable in the circumstances of this
case to grant the relief sought. Quite aside from the issues of prejudice and lack of waiver, here
the Appellant knew of the requirement to file its statement of claim within the time limit. It was
involved in the proceeding which granted that Order. It at no time objected to para 11 of the
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Order. It did not appeal that Order. It did nothing to attempt to comply with para 11 of the Order.

Rather, after TKIS applied for the declaration that M&P’s lien ceased by operation of the
Hanebury Order, it proceeded to essentially make a collateral attack on the Hanebury Order by
challenging the Master’s jurisdiction to make it. Given all of the circumstances, I do not think it
equitable to grant the Appellant’s request to be permitted to file a statement of claim now and
reinstate its lien.

Conclusion

[74] For all of the above reasons, I conclude that Master Robertson was correct and that the
appeal of his Order should be dismissed with Costs.

Dated at the City of Calgary, Alberta this 21* day of November, 2018,

C. Scott Brooker
J.C.Q.B.A.

Appearances:

Scott Chimuk
for the Appellant

Shaun W. Hohman
for the Respondent

David LeGeyt and John Regush
for the Third Party
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LORD SUMPTION:

L. The Board has before it an appeal and a cross-appeal arising out of arbitration
proceedings in Jamaica. The appeal is concerned with the scope of an order made by
the Court of Appeal of Jamaica remitting the award to the arbitrators. The cross-
appeal raises two discrete questions on costs.

The facts

2. The Appellant company was the proprietor of the Sans Souci Hotel at White
River, St. Mary. The Respondent entered into a contract dated 12 October 1993 to
manage the hotel. It is convenient to refer to the parties as “the Proprietor” and “the
Manager” respectively. The agreement was for a period of just over ten years to 31
March 2004, plus a further ten years at the Manager’s option. At the relevant time, the
option had been exercised, and the agreement was therefore due to expire in 2014. For
present purposes, the provisions which matter are clauses 4(A) and 13-16. By clause
4(A) the Manager was entitled to an annual management fee based on the gross
revenue and gross operating profit of the hotel business. Clause 14 conferred on either
party a right of termination in certain events, including force majeure. By clause 15,
the agreement would also terminate if the Proprietor sold the hotel during its term, but
before doing this he was required to offer it to the Manager. Clause 13 provided for
disputes to be referred to arbitration before two arbitrators and an umpire in
accordance with the laws of Jamaica.

3. In March 2003, the Proprietor purported to terminate the agreement under
clause 14 on the ground of force majeure. This provoked a dispute which was referred
to arbitration. It was common ground throughout the arbitration proceedings that the
agreement was at an end. The issues were defined in general terms in Terms of
Reference prepared by the arbitrators at the outset of their proceedings. Paraphrasing
this document, they were (i) whether the termination of the agreement had come about
by the lawful exercise of the Proprietor’s right of termination or by their unlawful
repudiation; and (ii) if the latter, what damages were recoverable by the Manager in
consequence.

4, Before the arbitrators, the Manager claimed damages under three heads. The
main claim was for the gross management fees which would have accrued from the
termination of the agreement until 2014, discounted for early receipt. This was
disputed mainly on the ground that the correct measure of damages was the Manager’s
loss of profit, and that in arriving at the loss of profit it was necessary to deduct from
the gross fees the so-called “unrecoverable expenses”. These were expenses which,
according to the Proprietor, the Manager would have incurred in performing its
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functions and could not have recovered under the terms of the agreement. The main
issue about them was whether they were really unrecoverable. Second, there was a
claim for the value of the Manager’s right of first refusal on the sale of the hotel, if it
should be held that the hotel would have been sold before the natural expiry of the
agreement. This head of claim appears to have been introduced in case the Proprietor
should contend that the hotel would have been sold and the payment of management
fees thereby brought to an end before 2014. In the event, however, the Proprietor did
not say this. Its case was that there was no evidence of any intention to sell and no
reason to suppose that if there was a sale the Manager would emerge as the buyer. At
some stage, the Manager appears to have conceded this, and the point fell away.
Finally, the Manager claimed certain expenditure said to have been wasted as a result
of the termination. This head was, in the event, unchallenged.

5. The arbitrators issued their award on 16 July 2004. They held that the
Proprietor had repudiated the agreement, and awarded damages of US$6,034,793. A
small proportion of this sum represented the wasted expenditure. The rest was the
present value of management fees accruing between the termination of the contract
and 2014, on assumptions about the gross revenue and operating profit during that
period which were derived from expert evidence given at the hearing. The tribunal
made no deduction from the projected management fees for “unrecoverable
expenses”. Apart from referring briefly to this issue as arising from a “set-off”
claimed by the Proprietor, they said nothing about it at all.

6. After receiving the award, the Proprietor applied to the Court under Section 11
of the Arbitration Act to set it aside or remit it to the arbitrators. One of the grounds of
the application was the arbitrators had not dealt with the “unrecoverable expenses”. A
number of other grounds were also put forward, but they failed and are not part of this
appeal. It is unnecessary to say anything about them.

7. The Judge, Harris J, dismissed the Proprietor’s application in its entirety. The
Proprietor appealed, and the Court of Appeal gave judgment on 12 December 2008.
On most points, they agreed with the Judge. However, they allowed the appeal on the
ground based on the “unrecoverable expenses”. They held that by characterising the
Manager’s case about these expenses as being based on set-off, the arbitrators had
misunderstood it. As a result, they had failed to make the appropriate findings about
the expenses, or to take them into account in the assessment of damages, or to explain
why they had not done so. They remitted the award to the arbitrators in the following
terms:

“The appeal against the award of damages is allowed and the matter is
remitted to the Arbitrators to determine the issue of damages only.”
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This order was perfected on 2 January 20009.

8. When the matter came back before the tribunal, the Proprietor sought to raise
two points on damages in addition to the question of “unrecoverable expenses™, and to
lead fresh evidence in support of them. The first was that the Proprietor had in fact
sold the hotel on 10 September 2005. This was presumably the prelude to an argument
that management fees could not in any event have been earned beyond that date. The
second additional point was that economic problems adversely affecting the Jamaican
tourist industry after the termination of the agreement would have reduced the
management fees below the level which the tribunal, in their award, had derived from
the expert evidence. The tribunal refused to entertain either point. In a preliminary
ruling on 20 February 2009, they ruled that the award had been remitted to them for
the limited purpose of dealing with the “unrecoverable expenses” to be deducted from
the future management fees. They were not therefore entitled to reassess the value of
the management fees themselves.

9. The Proprietor responded with fresh court proceedings to challenge the
arbitrators’ preliminary ruling. Their case was that the Court of Appeal had remitted
the question of damages generally, and that all points relevant to damages were
therefore in principle open before the arbitrators. This was rejected in the Supreme
Court and again in the Court of Appeal. The issue now comes before the Board some
seven years after the date of the original award.

The appeal: the scope of the remission

10.  Section 11 of the Arbitration Act empowers the Court to “remit the matters
referred, or any of them, to the reconsideration of the arbitrators or umpire.” This
statutory power has its origin in section 8 of the English Common Law Procedure Act
1854, It exists in order to enable the tribunal, which would otherwise have been
Sunctus officio from the publication of its award, to address issues which were part of
the submission to arbitration but were not resolved, or not properly resolved, in the
award. Leaving aside the perhaps anomalous category of cases in which an award has
been remitted on the ground that fresh evidence has become available since it was
made, the essential condition for the exercise of the power is that something has gone
wrong with the proceedings before the arbitrators. Some error, oversight,
misunderstanding or misconduct must have occurred which resulted in the tribunal
failing to complete its task and justifies reopening what would otherwise be a
conclusive resolution of the dispute.

11.  Itis apparent from the reasons given by the Court of Appeal in December 2008
that, in ordering a remission, they were concerned only with the way in which the
arbitrators had dealt with, or failed to deal with, the “unrecoverable expenses”.
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Harrison P., delivering the leading judgment, identified the error or oversight which
justified the remission at paragraph 69:

“Whether or not expenses incurred by the Respondent were in fact
‘unrecoverable’, as claimed by the appellant in its Points of Defence, or
reimbursable as contended by the Respondents, should have been
determined by the arbitrators. The arbitrators were required to
demonstrate in their award that they accepted that the expenses were
‘unrecoverable’, or alternatively payable by the Appellant. At its lowest,
the arbitrators should have demonstrated that they considered the issue
of ‘unrecoverable expenses’ as contended for by the Appellant.”

No other matter is identified by the Court of Appeal as warranting a remission.
Indeed, no other criticism was made of the way in which the arbitrators had dealt with
damages.

12 The Proprietor’s response is simple, perhaps too simple. It is that the scope of
the remission is determined by the Court of Appeal’s order. The order allowed “the
appeal against the award of damages”, and remitted the award to the arbitrators to
determine “the issue of damages”. In the absence of any words of limitation, it is said
that this unambiguously means the entire issue as to damages as formulated in the
arbitrators’ Terms of Reference. In the absence of any ambiguity in the language of
the order, it should not be construed by reference to the limited reasons given for
making it.

13. In the opinion of the Board, this approach to the construction of a judicial order
is mistaken. It is of course correct that the scope of a remission depends on the
construction of the order to remit. But implicit in the Proprietor’s argument is the
suggestion that the process of construing the order is to be carried out in two discrete
stages, the first of which is concerned only with the meaning of the words, and the
second with the resolution of any “ambiguities” which may emerge from the first. The
Court’s reasons, so it is said, are relevant only at the second stage, and then only if an
“ambiguity” has been found. The Board is unable to accept these propositions,
because the construction of a judicial order, like that of any other legal instrument, is a
single coherent process. It depends on what the language of the order would convey,
in the circumstances in which the Court made it, so far as these circumstances were
before the Court and patent to the parties. The reasons for making the order which are
given by the Court in its judgment are an overt and authoritative statement of the
circumstances which it regarded as relevant. They are therefore always admissible to
construe the order. In particular, the interpretation of an order may be critically
affected by knowing what the Court considered to be the issue which its order was
supposed to resolve.
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14. It is generally unhelpful to look for an “ambiguity”, if by that is meant an
expression capable of more than one meaning simply as a matter of language. True
linguistic ambiguities are comparatively rare. The real issue is whether the meaning of
the language is open to question. There are many reasons why it may be open to
question, which are not limited to cases of ambiguity.

15.  As with any judicial order which seeks to encapsulate in the terse language of a
forensic draftsman the outcome of what may be a complex discussion, the meaning of
the order of the Court of Appeal in this case is open to question if one does not know
the background. The order refers generally to “the issue of damages” because if the
arbitrators were to decide that there were “unrecoverable expenses”, they would not
simply deduct them from the amount which they had awarded. They would have to
deduct them from the undiscounted gross management fees, and then discount the net
figure for early receipt. But the reference in the order to “the issue of damages”,
although necessary, begged the question “Which issue of damages?” The order does
not itself answer it. Only extrinsic evidence can do that. The Proprietor accepts this.
Mr Nelson’s case was that it is admissible to consult the arbitrators’ Terms of
Reference to identify “the issue of damages” to which the order referred. But it
appears to the Board that this concession, which was clearly rightly made, exposed the
illogicality of the Proprietor’s case. If it is admissible to construe an order of
remission by reference to the issues in the arbitration, it cannot rationally be held
inadmissible to construe it by reference to the issues which the remitting court
regarded as calling for reconsideration by the arbitrators. As Rix J pointed out in his
valuable judgment in Glencore International A.G. v. Beogradska Plovidba (The
"AVALA") [1996] 2 Lloyd's Rep. 311, 316:

“When... a Court remits an award to an arbitrator, it is not remitting a
whole dispute, unless upon the terms of the order it expressly does so. It
generally remits something narrower, and where it does so against the
background of an arbitration which has already been defined by
pleadings and argument before an arbitrator, it is some one or more of
the issues as so defined within the scope of the reference that in general
must be considered to be the subject matter of the remission.”

16.  Of course, it does not follow from the fact that a judgment is admissible to
construe an order, that it will necessarily be of much assistance. There is a world of
difference between using a Court’s reasons to interpret the language of its order, and
using it to contradict that language. The point may be illustrated by the decision of the
Court of Appeal in England in Gordon v. Gonda [1955] 1 WLR 885, where an attempt
was made to contradict what the Court regarded as the inescapable meaning of an
order, by arguing that the circumstances described in the judgment could not have
justified an order which meant what it clearly said. Therefore, it was said, the judge
must have meant something else. The answer to this was that any inconsistency
between the circumstances of the case or the reasoning of the Court and the resultant
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order was propetly a matter for appeal. A very similar argument was rejected by the
Board for the same reason in Winston Gibson v Public Service Commission [2011]
UKPC 24. Decisions such as these (and there are others) are not authority for the
proposition that a Court’s reasons are inadmissible to construe its order. They only
show that the answer depends on the construction of the order and that the reasons
given in the Judgment may or may not make any difference to that.

17. These considerations apply generally to the construction of judicial orders. But
there are particular reasons for giving effect to them in the context of the judicial
supervision of arbitration proceedings. An arbitration award is prima facie conclusive.
The Court has only limited powers of intervention. It exercises them on well-
established grourds such as (to take the case arising here) the arbitrators’ failure to
deal with some matter falling within the submission. The reopening by the arbitrators
of findings which there were no grounds for remitting and which they had already
conclusively decided would therefore have been contrary to the scheme of the
Arbitration Act. The terms of the order may of course in some cases be such that it
must be concluded that the Court did exceed the proper limits of its functions. But it
should not readily be assumed to have done so, especially when its reasons show that
it has not.

18.  The arbitrators were right to reject the Proprietor’s attempt to introduce new
challenges to the assessment of the gross future management fees in February 2009,
and the Courts below were right to endorse their decision.

The cross-appeal: Costs of the Proprietor’s application to set aside or remit

19.  This point may be shortly dealt with, for it turns entirely on the facts.

20. The Court of Appeal reserved judgment for nineteen months on the
Proprietor’s application to set aside or remit the award. They then handed it down on
one day’s notice on 12 December 2008, the last day of term. No advance copy of the
judgment was available before it was handed down. Counsel who had been engaged
for the Manager on the application were unable to attend, and it was necessary to send
junior counsel to take the judgment who knew little or nothing about the case. The
judgment as handed down dealt with the costs of the application by ordering that half
of the Proprietor’s costs should be paid by the Manager. But no argument about costs
was either invited or heard.

21.  Once the Manager’s advisers had studied the judgment, they decided to ask for
a more favourable order as to costs than the Court had proposed. They wrote to the
Registrar of the Court of Appeal on 7 January 2009 asking to be heard. Unfortunately,
unknown to the Manager or its representatives, the order had in the mean time been
perfected on 2 January 2009. On 20 January 2009, the Manager formally applied for a
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more favourable order. On the following day the Registrar wrote in answer to the
Manager’s letter of 7 January to convey the view of Panton P., the President of the
Court of Appeal, that the Court of Appeal was functus officio and that in any event the
order for costs was right. Panton P. had not been a member of the court that decided
the Proprietor’s application. Nor, judging by the Registrar’s letter, had he consulted
those who had been. He also appears to have been unaware of the Manager’s formal
application of 20 January. The Manager’s application on costs was ultimately heard
on 9 March 2009 by a division of the Court of Appeal presided over by Panton J
himself. On 2 July 2009, they gave Judgment rejecting it. Their reason, in summary,
was that that there had been no miscarriage of justice, essentially because “there was
ample opportunity for Counsel for the Applicant to make an application to be heard on
the issue of costs before the order was perfected”: Panton P. at [32]; cf. Cooke at [49].
By leave of the Board, the Manager now cross-appeals against that decision.

22.  Itis the duty of a Court to afford a litigant a reasonable opportunity to be heard
on any relevant matter, including costs, on which he wishes to be heard. The Court of
Appeal included an order for costs in their Judgment of 12 December 2008 without
hearing either party upon it. The Practice Direction in Jamaica assumes that
submissions on costs, if any, will be made before the Court rises after giving
Judgment, a course which it would have been impossible for the Manager’s
representatives to follow in this case because they had had no advance notice of the
contents of the judgment and only one day’s notice of the fact that it was to be
delivered. This procedure may nevertheless be perfectly acceptable, provided that the
order included in the Judgment is provisional, and that parties are given a reasonable
opportunity to address the Court on costs later.

23.  The importance of finality in litigation has been emphasised by generations of
common lawyers. Ultimately there must come an end to the parties’ opportunities for
reopening matters procedural or substantive which have been judicially decided. This
principle is, however, founded on an assumption that they were decided in accordance
with the rules of natural justice. Notwithstanding the importance of finality, the rule
of practice is that until either (i) a reasonable time has elapsed, or (ii) the order has
been perfected, a party who has not been heard on costs or other matters arising out of
a judgment, is entitled as of right to be heard. Thereafter, the Court still has an
inherent jurisdiction to hear him, but the test is more exacting. The order will be
varied only in exceptional circumstances, when the party can demonstrate that the
form of the order can be attributed to a miscarriage of justice: Taylor v. Lawrence
[2002] EWCA Civ. 10, [2003] QB 528 at [55]. The Board would endorse the test
which was formulated in Re Uddin [2005] I WLR 2398, at [4], and applied by the
Court of Appeal in this case, that there must be “special circumstances where the
process itself has been corrupted.” This is not the occasion for extended review of the
circumstances which will satisfy this test, but the Board has no doubt that one of the
circumstances which will satisfy it is that the party desiring to be heard did not have a
reasonable opportunity to be heard at an earlier stage when the test would have been
less formidable.
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24. The Board cannot avoid a strong sense of discomfort about the rather
peremptory procedure which was adopted in this case. However, the Manager was
ultimately heard on costs, and it seems to the Board that when the Court of Appeal
came to rule upon it they applied the correct test. The decisive factor was the Court’s
finding that in the three week period between the delivery of judgment on 12
December 2008 and the perfection of the order on 2 January 2009, the Manager had
had a reasonable opportunity to apply to be heard. The Board has been invited to
reject this finding. But they are satisfied that it would not be appropriate for them to
do so. The Court of Appeal was familiar with the practicalities of litigation in its
jurisdiction. It was in a much better position than the Board is to assess what
opportunities there were for the Manager to make its application in that period. There
are no grounds on which its finding can properly be disturbed.

The cross-appeal: the costs of the guarantee

25.  There is brief coda to the cross-appeal. It arises from the fact that in 2005 the
Supreme Court stayed enforcement of the award on terms that the Proprietor should
pay it in full against a guarantee for its repayment so far as the subsequent
proceedings should go the Proprietor’s way. The Manager had to pay the substantial
charges for setting up the guarantee and maintaining it in force, which it now wishes
to claim as part of the costs of the proceedings. However, no application to this effect
was made to the Court of Appeal when the Manager sought to vary the order for costs
made on 12 December 2008. And if it had been, it would inevitably have met the same
fate as the Manager’s principal application on costs. Since the premise of this
particular argument is that the Manager succeeds in its application to reopen the Court
of Appeal’s order for costs, the point does not arise.

Conclusion

26.  The Board will humbly advise her Majesty that the appeal and the cross-appeal
should both be dismissed. The parties will have twenty-eight days in which to lodge
written submissions about the order to be made for the costs of the proceedings before
the Board.
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IN THE FEDE C 3RT OF AUSTRALIA ) No. QL 6 of 1989

INDUSTRIAL DIVISION )

BETWEEN: CYRIY, SHARPE, ARTHUR SMITH, JOHN BURTON
AND PATRICK KEANE

Applicants
AND: KE TH GODDHEW
First Respondent
AND: BARRY DAY AND TAN BARTON
Second Respondent
AND: RAL.PH ROOTS. BARRY GLOVER AND GRAHAM SMITH

Third Respondent
BND: STAN HARDWICK. LES SUMMERS BND P.XK. BRADY

Fourth Respondent
ANDe HUGHCOMBE PTY. LIMITED

Fifth Respondent
AND: MICHARL SLADE

Sixth Respondent

AND: FEDERATED PBHGINE DRIVERS AND FIREMENS

ASSOCIATION OF AUSTRATASIA, QUEENSLAND

BRANCH UNION OF EMPLOYEES JACK KEVIN
CAMBOURNE AND VIC PITZGERATD

Respondents by Cross-
Clainm

MINUTES OF ORDERS

JUDGE MAKING ORDER: : Drummond J
DATE OF ORDER: 11 Devember, 19%2
WHERE MADE: Brisbane

THE COURT ORDERS THAT:

L. The order made by Pincus J on 25 November, 1991 that
the first respondent f£ile and serve an account and
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verifying

2

affidavit xegarding

transactions be set aside:

(a}

(b)

(¢}

The Reglstrar

onlys:

(a)

(b)

(€}

(<)

(e}

(£)

FUNDS DESCRIDTION

J. Ware Metway accounh
no. 1681672856 cash
withdrawal 24/10/85

J. Ware Metway account
Tno. 340105802-6 cash
withdrawal 20/03/86

J. Ware Metway account
no, 340105802~ transfer
to K.W. Wilson Metway no.
168171364~7 on 19/03/86

FURDS DESCRIPTION

M. Jackwitz Westpac
account no. 510443,
various cash cheque

withdrawals from 11/03/88
to 03/07/89

N. Jackwitsz Westpac
account NG . 510443,
various cash chegue

withdrawals from 11/03/88
to 03707789

H. Jackwitez Westpac
account no. 510443,
variocus handybank

withdrawals from 11/03/88
to 03/07/89

Suncorp undisclosed FEDFA
account no. 20511118609,
cash withdrawals between
19/08/85 and 26/02/88

Suncorp undisclosed FEDFA
account no. 20511118609,
cash withdrawals between
18/06/87 to 24/06/87

Fransfer to K.W. Wilson
{Goodhew  account) on
23/067/87

is to proceed to take the accounts
directed with respect to the following transactions

the following

AMOUNT
$500.00

$478.73

$15,534.69

AMOUNT
$51,264.50

$7,050.00

$2,900.00

$13,200.00

$33800 DG:Q

$8,000.00
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() Bass and Wilson account $2,302.40
' Metway no. 168171348-6

transfer to X.W. Wilson

Metway account 168171364~

7 on 12/01/87

(k) K.W, Wilson Metway $8,000.00
acconnt no. 346286499-5,
cash withdrawals between
25/03/88 and 08/04/88

(i) K.W. Wilson Metway $500.00
aogount no. 346286499-5
transfer to X.W. Wilscon
Metway account N0,
158171364-7 on 26/07/88

It I:sm,ng conceded by counsel on behalf of the
Federated Engine Drivers and Firemens Association of
Australasia ("FEDFA") that the accounts are to be
taken on the basis that there was in existence at
all relevant times a governing body of FEDFA with
authority to bind FEDFA to the application of its
funds by the first respondent, the Registrar is to
take the accounts on the following bases:

(a) that it is not open to the Ffirst
respondent to dispute that he is liable to
agcount to FEDFA in respect of each of the
trangactions the subijsct ©f the directions
referred to in paragraph 2;

{b) that the Registrar shall have regard *o
any evidence that either party may adduce
relevant to the question whether the
governing body of FEDFA for the time being
was aware, either prior to or after the
event, of the particular application that
was made of the funds of FEDFA which are
the subject of the directions referred to
in paragraph 2 and whether any such
application of funds was expressly or
impliedly authorised or acguiesced in or
ratified by that governing hody.

The taking of the accounts is to proceed before the
Registrar on a date to be fized by him after
completion of the following steps:

(&) the first respondent is to file and serve
affidavits of all persons upon whose
evidence he intends to rely therein by
Friday, 289 January, 1893;

(b) FEDFA is to file and sexve affidavits of
all additional persons upon whose evidence

T A
] .~
- - ¥

LR
s

.-

mm e g

v -~
3 .5

-
. .
«

. . m e = e o




- e = m——

=

i.,

[T

4

it intends to rely therein by Friday, 12
February, 1893;

(c) if either party intends to call a witness
who 1s not ©prepared o provide &n
affidavit, that party, by the time already
limited by this order, shall serve on the
other parxty a statement summarising the
evidence that paxty expects to elicit from
that witness. ’

There is to be no oxder as to costs in relation to
the proceedings of 23 November, 1992 and so much of
today’s proceedings as relate to those proceedings.

Settiement and entry of oxders is dealt with in
Order 36 of the Federal Court Rules.
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I THE FEDERAL, COURT OF AUSTRALIA ) No. QI 6 of 1989
QUEENSTAND DISTRICT REGISTRY }

INDUSTRIAL DIVISION

BETHEEN ¢

)

CYRIL, SHARPE, ARTHUR SMTTH, JOHN RBURTON
AND PATRICK XEANE '

Applicants
KENNETH GCODHEW
First Respondent
BARRY DAY AND IAN BARTON
Second Respondent
RALPH ROOTS. BARRY GLOVER AND GRAHAM SMITH
Third Respondent
STAN HARDWICK. LES SUMMERS AND P.K. BRADY

Fourth Respondent
BUGHCOMBE PTY. LIMITED

Fifth Respondent
MICHARL SLADE

Sixth Respondent

FEDERATED ENGINE _DRIVERS AND FIREMENS
ASSOCIATION _ OF _ AUSTRATASTA, OUEENSLAND
BRANCH UNION _OF EMPLOYEES JACK KEVIN
CAMBOURNE AND VIC FITZGERALD

Respondents by Cross-
Claim

Corams: Drummond J

Date: 11 December, 1992
Place: Brishane

REASONS FOR JUDGMENT

This matter came before me by way of a request by

the District Registrar for further directions as te the manner
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of taking an account. The asccount in gquestion is that which

Pincus J in his judgment of 1 June, 1990 ordered be taken by

the District Registrar of what sum (if any) was due by the
fivst respondent in the action, Mr. Goodhew, to the respondent
by cross-¢laim, Pederated Engine Drivers and Firemens
Asgocliation of Australasia Queensland Branch, Unlon of
Employees ("FEDFA"). The judgment is =xéported as Sharpe v
Goodhew (1%90) 33 I.R. 238. His Honour adjourned for further

consideration the question of the directiong that shonld be
given as to the mode of taking this account. On 25 November,
1991, Pincus J gave directions which included a reguirement
that Mr. Goodhew f£ile and serve an account and verifyiang
affidavit regarding particular cash withdrawals from, and

other transactions on, certain bank accoounts.

In compliance with these directions, a large volume
of material has now been filed by Mr. Goodhew and FEDFA and
both parties have informed the Registrar that they intend to
call a number of witnesses to give oral evidence. It is
because of the nature and complexity of the issues which the
parties intend to raise on the taking of the account that the

District Registrar has sought directions from the Court.

Phe chief question for my determination is whether,
in view of Pincus’ J order of 1 June, 1990, it is still open
to Mr. Goodhew to assert (as he has) that, with respect to a
number of the transactions the subject of the directions of 25

Novenber, 1891, he is under no liability to account to FEDFA.
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By way of sxample, some of the directions related to
three grouvps of withdrawals from a Westpac account no. 510443
in tThe name of "N. Jackwitz®. ¥Mr. Goodhew deals with the
"Jackwitz® account in pavagraphs 4 to 18 of his affidavit
filed in compliance with these directions. in essence, he
alleges that another union official, Gannon, using the name of
a deceased union mewber, Jackwitz, set up a contract in
Jackwitz’s name for the vleaning of certain union premises and
that Mr. Goodhew suspects that Gannon used the account set up
in Jackwitz’s name to siphon union funds into it for his own
benefit. FEDFA has filed an affidavit by Mr. Procopis, a
financial analyst with the Cooke Royal Commission, who says
that he discovered that wvarious persons comnected with the
union had set up a number of accounts in false names into
which union funds were moved, thereby xemoving control of
those funds from the union to the signatories of the various
false name accounts; while most of these funds were either
transferred back to disclosed union bank accounts or used for
union purposes, some of these funds were used for personal
purposes or were otherwise unaccounted for. The "Jackwitz®
Westpac acdcount was one of this last-mentioned class of funds.
Most of the deposits into the "Jackwitz" account coincide with
withdrawals from union accounts. However, Mr. Procopis has
turned up little evidence as to the destination of funds
withdrawn from the "Jackwitz" account, including the three
amounts the subject of the directions. He does not say that
Mr, Goodhew was a signatoxy to the “Jackwitz' account. Mr.

Channell, the solicitor for FEDFA, in his affidavit filed 19
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February; 1992, describes approaches he has made to obtain
affidavits £from the various people to whom Mr. Goodhew refers
in his own affidavit. Mr. Channell, however, did sot approach
Gannon for the reason that "he is currently awaiting trial for

misappropriating FEDFA money®.

The taking of an account is only appropriate once it
has been established that the parties involved are in an
accounting relationship with each other, that is, only once it
has been established that one party is liable to pay to the
other anything that is found, on the taking of the account, to
be due to that othex: _ s __{Aus _
Pty. ILtd. v Rosato [1971] Qd.R. 82 at 88-90; Rockhampton
Permapnent Building Society v Petersen [1986] 1 Qd.R. 128 at
130 and Lang v Simon (1952) 53 S.R. (N.S.W.) 508 at S514.

Rules such as Order 39, rules 1 and 3 of the Federal Court

Rules do not create a new cause of action or a new equity, nor

do they confer a general right to an account in substitution
for the trial of issves; these rules do not authorise the
sending of +the whole case to the Registrar, they only
authorise the directing of sguch accounts as are subsidiary to
determining the rights of the partiss, thus emphasising that
the main issue in suilt cannot be disposed of by oxdering the
taking of an account: Rapid Metal Developments (Australia)
Pty Dtd. v* Rogato at pages 88 and 89,

Pincus® J judgment of 1 June, 1890 in which he

ordered that an account be taken, must be held to be a
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determination binding on Mr. Goodhew that he was liable to
dccount to FEDFA with respect to certain transactions: nh
derree for an account is not, as appesrs to have been assunied,
a mere direction to inguire and report. It proceeds, and must
always proceed, upon the assumption that the party calling for
it is entitled to the sum found due. It is & deoree affirming
his rights, only leaving it to be inqaireci into, how much is
due to him froim the party acoounting ... We cannot nake a
decree, ordering them to account, without £irst determining
that they are liable to pay if anything be found due." ZLang v
Simon at pages 513~4, citing from the Jjudgment of Dr.
Lushington in the Privy Council decision in Babpo Janckey BDoss
v Bindabun Doss (1843} 3 Moo. Ind. ARpp. 175.

- The present difficulty axises because Piancus J
deliberately did not set out in his judgment his reasons for
holding that Hr. Goodhew was in an acdounting relationship to
PEDFA with respect to any particular transaction, including
any of the transactions the subject of his directions of 25
November, 1991. The reason for his Honour’s reticence was,
plainly enpough, his concern that if he were to make express
findings on the allegations of misconduct made against ¥r.
Goodhew in the proceedings before him, that might prejudice
the conduct of thé criminal proceedings foreshadowed against

MI‘ ¥ Gaeéhgw &

The issues in the action covered a much wider field

than Mr. Goodhew’s liability to account to FEDFA. But as to
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the issuwes wmaised by FEDFA's cross-claim concerning Mr.
Goodhew’s financial wrongdoing, Pincus J, at page 238 of his

judgment, saids

*The origin of this problem (at least in part) may
have been an attempt by some officials of the
Queensland branch to conceal assets, in ovder to
kesp them beyond the reach of legislation passed or
contemplated by the Queensland Government. As it
was,;, 1 suppose, an inhevent risk of that
concealment, it appears that some succumbed to the
temptation to take advantage of the opportunities
afforded by the resultant Ilrxregularities in the
company’s administration, in order to improve their
own financial positions. It is not possible for ne
to reach a conclusion as to the £final financial
outcome of any mwisfeasance which occurred. It is
however necessary, in order completely to dispose of
the lssuves, to determine whether any sum is due by
Mr. Goodhew as a result of the dealings just alluded
to.®

His Honour did not explain further the grounds for
making the owder for the taking of an account other than to
say (at page 254), when dealing with the issue concerning

ownership of the branch’s property:

"As will appeaxr;, I do not propose in these reasons
the grant of any specific relief with respect to
property, except ordering the taking of an account
against Mec. Goodhew. All other questions concerning
relief as to property will be adjourned for further
conslderation. ’

and {at page 259):

"A barrister appointed by the State Government,
shortly after  these  proceedings  Dbegan, to
investigate amongst other mattérs overlapping those
with which I am concerneéd has xecently, I am
informed, made his xeport. it seems evident that
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the investigations of fact underlying the report
were much wmore comprehensive, as to wcertain
financial questions, than those the vesults of which
were presented o me. It appears that the report
recomends oertain prosecutions. In these
circumstances, there Js xisk that material which
might be published in these reasons concerning Mr.
Goodhew could be relévant in any prosecution which
might be brought against him. Thexre is plainly
evidence suggesting the necessity of a ecarseful
sorutiny of Ffinancial dealings involving the branch
and Mr. Goodhew, but it seéns undesirable, in the
circumstances, to publish at this stage my views
concerning the evidence against Mr., CGoodhew relating
to financial matters.

It was admitted that accounting matters need to be
investigated, and the only question raised is as to
how that should be done. Counsel for FEDFA, who
appeared before me in an intexrlocutory hearing in
thege proceedings recently, suggested that it would
not be appropriate to appoint the Registrnér to take
an acecount, since questions of c¢redit and the 1ike
arise.

Despite that ssbmission, I propose that the District
Registrar shall be appointed to take an account, as
0 38; » & contemplates may be done."

There are some passages in his Honour’s reasons in
reliance wpon which it was submitted on behalf of Mr. Goodhew
that his Honour should not be regarded as having made any
finding to the effect that Mr. Goodhew was lisble to account
to FEDFA in respect of any particular transaction. I have
already referred to the passage at page 259. .7To this can be
added what his Honour said at pages 259 and 260, concerning
the proposals by FEDFA for an investigation in a form other
than the teéking of an account and what hig Honour had to say
abont FEDFA's application to join parties additional to Mc.
Goodhew, including various of Mr. Goodhew’s relatives and the
person Gamnnon I have already referred to, against whom FEDFA

made allegations that they had misappropriated mnoneys
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8
belonging to it. However, I think the explanation for what
his Honour said there was his concern not to make any findings
which :night prejudice the criminal proceedings foreshadowed
against Mr, Goodhew in respect of his dealing with union

funds, the very matter that was before his Bonour.

The argument advanced on behalf of Mr. Goodhew
really proceeded on the basis ‘that the directions of 25

November, 1991 were in large part wrongly given because they

could only properly be given if it was f£irst established that

Mr. @Goodhew was an accounting party in respect of the
transactions the subject of the directions; it was said that

the evidence did not justify such a conclusion.

But Mr. Goodhew has not appealed against the
judgment of 1 June, 1980. ©Nor has he appealed against the
order of 25 November, 1991 on the ground that it gives
directions for the taking of an agcount with respect to
transactions that are not within the scope of the judgment of

1 June, 1990 that he account t6 FEDFA.

In seeking an answer to the question whether Mr.

Goodhew can dispute his liability to account in respedt of any

of the transactions the subject of the divections, I think I

must proceed on the basis that the judgment of 1 June, 1990 is
a binding determination that Mr. Goodhew is liable to account
to FEDFA in respéct of certain transactions that aré not,

howaver, identified in the formal judgnent. It is by the
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8
process of construing that judgment that these transactions

are to be identified.

The directions of 25 November, 1991 are necessarily
interlocutory in view of Order 39, rule 10(1), (3) and (4).
If these directlions can be ssen to go beyond the Judgment of
June 1930 in that they require Mr. Goodhew to file an account
of particular transactions in relation to which he has not
been found by that judgment, properly construed, to be liable
to account to FEDFA, then I think I should exercise the power
conferred by Order 35, xrule 7(2)(c) to set aside any such
direction; even though the order containing the directions has
been perfecteds for the reasons already given, a direction
with xespect to the manner of taking an account can properly
be given only where there has already been a finding that the
person to whom the direction is addressed is liable to account

in respect of the matter in guestion to another.

The circumstances in which the directions of 25
November, 1991 were made were the subject of discussion before
me. The material to which I was referred showed +that Mr.,
Goodhew wae given notice after the judgment of June 1990, but
well prior to the hearing on 25 November, 1991, that FEDFA
would seek the directions in fact given that day; it also
appears from what took place at that hearing that Mr. Goodhew
agreed to the making of directions in the terms in which
Pincus J gave them on 25 Novembexr, 1991. However, the

directions are not themselves expressed in the formal order to
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10
be by consent and Mr. Goodhew’s concurrence can only be
gathered from a reference to the transcript. A perusal of the
material before the Court on 25 November, 1991 shows guite
c¢learly that Mr. OGoodhew'’s consent was accoompanied by a
reservation of the entitlement he believed he had to dispute
that he was liable to account in relation to certain of those
transactions. I do not therefore think that FEDFA can gather
any support for the proposition that Mr. Goodheéw cannot, in
complying with the directions g¢given on 25 November, 1991,
dispute his obligation to account on the ground that he
congented to those directions being given. In any event; the
power contained in Orxder 35, rule 7(2)(¢c) can be exercised
even if the interlocutory order in question is a consent

order: D. Werner & (Co. Inc, v Bailey Aluwwinium Products
Bty. Ltd. (1988) 80 A.L.R. 134.

Since I am of the view that the answer o the
present problem depends upon the proper construction of the
judgment of 1 June, 1990, it becomes necessary to identify the
range of material to which regard can be had in interpreting

that judgment.

In Australien Energy Limited v Lennard 01l N.:

2) [19881 2 Qd.R. 230, Andrews CJ (Kelly SPJ agreeing)

rejected an axgument that a declaration should be granted as
to the proper construction of a declaration made in an earlier
action between the parties only if the latter was ambiguous.

He said, at page 232:
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"I would further hold that it is necessary in order
fully to understand the effect of the declaration to
examine the xreasons expressed by McPherson J in
coming to his deciszion and the extrinsic evidence
and surrounding e¢ircumstances relied upon by him.
This is not so nuch to construe the words of the
declaration as to understand it in its place in the
context of the matter and thus give it its irue
construction.”

In granting Australian Energy  Limited the
declaration as to the proper construction of the original
order which it sought, His Honour had regard to both the
reasons of the judge who made the original declaration and to
the evidence before that 4Judge, which took the Tform of

admitted fécts. In Gordon v Gonda [19557 1 W.L.R. 885,

Evershed M.R., with Hodson L.J. agreeing, appears to have
taken much the same approach as the majority in the Australian

Eneray Dimited case in construing the judgrent there in issue.

In Kwikepan Purlin System Pty, Itd. v E.C. of T. 86
A.T.C. 4802, Macrossan J had to decide whether an earlier
order allowing a taxpayer’s appeal and remitting the case to
" the Commissioner of Taxation for re-assessment xesolved the
question whether the Commissioner was ©precluded from

disallowing a particular deduction claimed by the taxpayer on

the re-sissessment. He took the wview that the matter was.

geiremaeé by the proper interpretation of the earlier order.
In deternining this, his Honour declined to limit his
considerations to the words of the order, which were axrgued %o
be sufficient in themselves to justify the Commissioner‘s

amended assessment disallowing the particular deduction, and
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12
had regard to the reasons given for the making of the earlier
order and to the notice of objection that led te the appeal in
which that order was made, as aids to the construction of that
order. His conclusion was that the taxpayer’s entitlement to
the deduction was fairly involved in, and so dewided by, the
appeal. The problem here is wvery sgimilar to that which

confronted Macrossan J.

In my view, these three cases are authority for the
propositions that even if a judagment is not ambiguous, it is
nevertheless proper (if not essential) in construing it to
have regard to the factual context in which the judgment was
given and that this context includes the pleadings, the
reasons for the judgment and the course of evidence at the

teinl.

I tuyn now to this guestion of construction of the
judgment of 1 June, 1990. I have already referred to what
appears Jim the reasons relevant to this gquestion: that
material throws little light on the present problem. Ror do
the pleadings illuminate the matter, It is thus by reference

to the evidence that this question must be rasolved.

As to the direction given on 25 November, 1991 that
Mr. Goodhew file an account and verifying affidavit regarding
the three groups of transactions on the "Jackwitz® account,
evidence was called at the trial by the applicants that linked

Mr. Goodhew with the ‘“Jackwitz® account. A handwziting
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i3
witness gave evidence that & withdrawal form in respect of the
withdrawal of §24,000.00 from a Union Metway account upon
which form the name "N. Jackwitz" was written was in Mz.
Goodhew’s handwriting and that $24,000.00 was deposited into
the "Jackwitz" account on the same day as this withdrawal was
made. There is also evidence in the applicantg’ case that at
a number of Union committee meetings in mid-1989, Mr. CGoodhew
declined to answer questions concerning the "Jackwitz® account
or *to respond to accusations by the man Ganpon that Mr.
Goodhew was connected with the "Jackwitz' account in a number
of respects, that he had arranged *withdrawals" (that is, more
than one) from & Union account and the transfer of the money
withdrawn into the "Jackwitz® account. Mr. Goodhew declined

to give evidence at the trial.

It is submitted that I should not treat this failure
to give evidence as an admission by conduct by Mr. Goodhew of
the various allegations I have summarised and the correctness
of the other evidence I have referred to which comnected hinm
with the "Jackwitz" account because that faillure could be
explained by the fact that Mr. Goodhew was +then "in
considerable jeopardy with respect to criminal charges". It
was also submitted that there was no evidence at the trial
~ that Mr. Goodhew was involved in ‘the withdrawal of any money
from the "Jackwitz" account. It was submitted that all the
evidence at the trxial justified was an dinguiry as to whetherx

Mr. Goodhew was liable to account to FEDFA in respect of funds
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14
deposited into and withdrawn from the "Jackwitz" account, but

that it could not justify a finding in that regard.

Notwithstanding the submissions advanced on behalf
of Mr. Goodhew, it is I think clear that an issue litigated at
the trial was the tyansfer of money from Union accounts into
the "Jackwitz" account and Mr. Goodhew’s comnection with and
control of that particular account. I think a reading of the
judgment against the relevant surrounding circumstances in
which it was given shows that the investigation as to whether
¥r. Goodhew was liable to account to FEDFA in respect of the
"Jackwitz" account was conducted at the trial and determined
adversely to Mr. Goodhew by his Honour’s judgment of 1 June,
1990, The subsidiary directions his Honour gave on 25
November, 1991 pursuant no doubt to Order 39, rule 3, cannot
therefore be understood as impermissibly leaving it to the
District Reglstrar to determine that main issue: it had
already been determined by the fJudgment. All the Registrar
was reguired to do by the directions of 25 Hovember, 1991 was
to conduct such an investigation as would enable him to
quantify the amount; if any, of Mr. Goodhew’s liability to
FEDFA in respect of the *"Jackwitz® account transactions, which
liability had been established by the judgment of 1 June,
1950,

As to the directions of 25 November, 1891 caﬁaa:ﬁing
the Suncorp account number 20511118609, while this account was

opened in FEDPA's name, the evidence showed that Mr. Goodhew
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i5
was the sole signatory and there was evidence that he had
instructed Union ¢lerical staff not to discleose the existence
of this acecount to the Union auditors. It is concseded that
the evidence before Pincus J was sufficient to entitle him to
find that Mr. Goodhew had withdrawn funds from this account
and was liable to account to FEDFA in respect of any apparent
deficiency. However, it was submitted that, because the
evidence showed that Mr. Goodhew had supplied an explanation
for the disbursement of the first sum the subject of the
directions concerning this account which the auditors did not
at the time challenge, his Honour could not £ind that Mx

Goodhew's explanation in respect of that sum was untrue.

Be that as it may, this is not an appeal from the
judgment of % June, 1990 and it ig quite c¢lear, having regand
to the circumstances in which judgment was given on 1 June and
which I have summarised, that the judgment must be understood
ag establishing Mr. Goodhew’s liability to account to FEDFA in
respect of deposits to and withdrawals from this particulaxr
Suncorp account. All the zelevant directions require of the
Registrar is for him to conduct such an investigation as is
necessary to establish the quantum, if any, of Mrx. Goodhew’s

liability in that regazrd.

As to the two withdrawals from the two "J. Ware'
Metway accounts the subject of other directions, there is
evidence f£rom Union clerical officers that they were aware of

the existence of & Metway actount In the name of “J. Warev,
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16
having seen at the Union offices a passbook on that account;
there was also evidence that at a Union committee meeting in
mid~1989, Mr. Goodhew said "the Union, through the auditor, is
wall aware of it and knows that FEDFA money went into the
James Ware account because of the SEQER dispute.® There was
heaysay evidence, admitted without objection, that this "J.
Ware" account was “looked after" by Mr. Goodhew. There are,
however, two different Metway accounts in the name of "J.
Ware“ referred to in the directions. The auditors’ letter to
the Committee of Management of the Union dated 21 August, 1989
which was in evidence does not (despite svbmissions made to
the contrary) refer to either of the two Metway accounts the
subject of Pincus’ J directions. While the judgment, read
against the relevant surrounding circumgtances, can be seen to
involve a determination that Mr. Goodhew was liable to account
to FEDFA in respect of a withdrawal from the particular “J.
Ware" account referred to in the evidence, it is not possible
- to identify which of the twe accounts it is that answers this
description, I will therefore order that the directions given
on 25 Novepber, 1991 with respect to these two transactions be

geot aside.

As te the direction concerning the "transfer to XK.¥W.
Wilson (Goodhbew account)’, the only evidence given at the
trial to which I have been referréd in which mention was made
of this parxticular account was evidence £rom the Union
auditors that Mr. Goodhew had in effect told them that he

opened this account in the name of "K.W. Wilson®, that he used
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17
it to protect his own personal assets and that no Union funds
ever passed through this account. Bven if it is assumed that
his Honour rejected this statement by Mr. Soodhew, there is no
basis upon which the judgment of 1 June, 1990 can be construed
as establishing Mr. Goodhew’s liability to account to FEDFA in
respect of the transfer of $8,000.00 to this account. I will

order that this dirvection be set aside.

As to the direction concerning the “Bass and Wilson"
account, in exhibit 5 (which was a copy of a paragraph from
one of Mr. Goodhew’s affidavits, tendered on behalf of the
applicants at the txial, in which Mr. Goodhew identified what
he described as "the various undisclosed accounts operated by
the State Union"), there was included an account with
Metropolitan Permanent in the name of "Bass and Wilsom"; this
is the same account described in the Union auditors’ letter of
21 August, 1989 to which I have already xeferred as the

"Metway account - Bass and Wilson". In exhibit 5, Mr. Goodhew

identified the two signatories to this "Bass and Wilson"

account as Gannon, under the name of 'Bass", and himself,
under the name of "Wilson"; he also there stated that
$25,000.00 was withdrawn from this account in 1986 and ased to
purchase & bond with Occidental Life Insurance in the names of
"Maskey" and "Kelso". He identifies "Maskey” as an alias of
Gannon and *Kelso" as an alias for himself. He repeated this
information to the auditors, according to their letter of 21
August, 1988. 'The evidence before Pincus J was sufficient to

show that Mr. Goodhew was involved in the operation of this
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agcount as one of two signatories to it, it being an account
in whieh Union funds were concealed. There is also the
evidence, already referred to, that Mr. Goodhew told the Union
éuditors that the particular "K.W. Wilson® account into which
the transfer of the §2,302.40 here in question was made and in
respect of which the direction requires Mr. Goodhew to account
to the Union was an account opened by Mr. Goodhew for his own
personal purposes. The judgment should therefore be construed
as involving a determination that Mr. Goodhew is an accounting
party vis-a-vis FEDFA in respect of operations on the "Bass
and Wilson® account. There is no reason to interfere with the
dizection given with respect to the one transfer in question

from this account.

As to the direction given with respect to the
transfer from a nominated "J. Ware' Metway account to a "K.W.
Wilson' account of $15,534.69, the evidence goes no further
than showing that while there were two accounts in the name
"J. Ware" with Metway, Union funds were deposited to only one
of those accounts, but that accoount is not identified. I do
not think the judgment of 1 June, 1990 wan be construed as
involving & determination that Mir. Goodhew is liable to
agcount o FEDFA in yespect of this transaction. I will order

that this direction be set aside.

v As to the withdrawals from the "K.W. Wilson® account
number 346286499-5, it is not disputed that this particular

account is the Metway account number 6286499/5 referred to on
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page 5 of the letter £rom the Union’s auditors of 21 Bugust,
1989, There was evidence at the trial that Mz, Goodhew
admitted to the auditors that he established this particular
account, upon which he was the sole signatory, as "a transfer
account for Union business®. Mr. Goodhew told the auditors
that withdrawals totalling $6,500.00 from this account between
25 March, 1988 and 26 July, 1988 were used for a Union
purpose. There iz also evidence that Union funds ware
deposited inte this account and that Mr. Guoodhew made various
withdrawals from it for various Imion purposes. There was no
other evidence concerning this matter. However, I think the
judgment of 1 June, 1990, construed against the background of
this evidentiary material, involves a determination that Mx.
Goodhew was an accounting party vis-a-vis FEDFA in réspect‘ of
all withdrawals from this account. There is no ground for
interfering with this direction (otherwise than +to check
whether the reference to §8,000.00 in the direction is in

ervor foxr $6,000.00).

As to the direction with respect to the transfer
from +this "K.W. Wilson” Metway account to another "K.W.
Wilson® Metway account of $500.00, the same comments as apply
to the previous direction are applicable here, with the
addition of the fact that the "RK.W. Wilson" account into which
the $500.00 is saild to have been paid wasg admitted by Mr.

Goodhew to be one which he set up for his own private use.
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I should alsco mention that it was submitted on
behalf of Mr. Goodhew that his Honour’s directions, insofar as
they required the Registrar to determine substantive issues,
were vold 'as running v"foul of the xeguirement that the
judicial power of the Commonwealth is to be exercised by the
Federal Court". Counsel for Mr. Goodhew disclaimed any
challenge to the wvalidity of Oxder 3% on the ground that the
orxder purported to confer judicial power on the Registrar, a
disclaimer fully justified in view of the provisions of Order
39, rule 10: cf. the differing views of Mason CJ and Deane J,

on the one hand, and of Brennan J, on the other, in Harris v

Caladine (1991) 172 C.L.R. 84 at 95 and 110-111. Ho issue
arises to which s. 78B of the Judiciary Act 1903 ¢Cth) would
apply: it is not suggested that Orxder 33 is beyond power, all
that is challenged is an order of the Federal Court which was
said to go beyond what Order 39 permits by delegating to the
Registrar power to determine substantive issues. No gquestion

of constitutional -invalidity arises in relation to a judgment.

EX TEMPORE REASONS FOR JUDGMENT -~ 11 DECEMBER, 1992

One of the dirvections given by Pincms J on 25
November, 1991 was that Mx. Goodhew file and serve an actount
and verifying affidavit regsrding a particular item described
as "obransfer %o K.W. Wilson (Goodhew account) on 23 July,
1887" in an amount of $8,000.00. In the reasons which I have
just published, I dealt with +this particonlar mnatter and

concluded that, having regard to the ewvidence which was before
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his Homour, the judgment of June 1990 could not be regarded as
establishing that Mr. Goodhew was liable to account in respect

of that partiecunlar transaction.

However, in the course of those reasons, I explained
why I thought the judgment of June 1990 should be xegarded as
settling Mr. Goodhew's liability to accouat to FEDFA in
respect of all deposits into and withdrawals from the Suncoxp
undisclosed FEDFA account no. 2051111860%. I have now been
referred to the evidence of Mr. Procopis, which was Efirst put
before me on behalf of FEDFA on 23 November last, in which he
said that opn 23 July, 1987 a sum of $8,000.00 was withdrawn

from this particular Suncorp account and deposited to the

*¥.W. Wilson® account.

It is clear that it is this particular transaction

that was intended to be the subject of the direction given on

25 Novembey, 1991. What the dirvection plainly was concerned

with was that Mr, Goodhew should account to FEDFA in respect
of the source of the $8,000.00 which was transferred to the
"R W. Wilson® acgount on the day in question. Por the reasons
earlier given, I think that the issue of Mr. Goodhew’'s
lisbility to account to FEDFA in respect of this particular
Suncorp acgount was settled by the judgment of June 1930 and
that FEDFA has at all relevant times c¢learly been seeking &n
acoount from Mr. Goodhew in respect of the source of this

particular sum of $8,000.00. It is therefore appropriate that

I should not make the order foreshadowed by my published
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reasons setting aside the dixection of 25 November, 1891 in
respect of this transaction. In view of what Mr. Goodhew has
already said about this transaction in his affidavit filed §
December, 1991, I will not give a direction that Mx., Goodhew
file a further affidavit dealing specifically with this

trangaction.

Given that I regard the judgment of 1 June, 1930 as
settling the question of Mr. Goodhew's liability to account to
FEDFA in respect of a range of transactions, it is, in theory
at least, open to FEDFA tévmake applications to the Court for
directions +that Mr. Goodhew account Iin xespect of any
particular transactions that FEDFA may now want to purxsue, so0
long ag they are transactions in relation to which the
judgment settles Mr. Goodhew's liability to account to the
union. I say FEDFA c¢an do that in theory, but it seems to me
that save in wholly exceptional circumstances the union has
had its opportunity, when it sought directions from Pincus J
on 25 November, 1991, to ask for directions requiring Mr.
Goodhew to account in respect of any particular transaction
that it is interested in pursuing and it shounld not be allowed

to keep the matter open indefinitely.

So far as concerms the costs of the proceedings on
23 November, 1932 and the cogts incurred today in relation to
those same proceedings, they involve a discrete dispute in the
litigation: Mr., Goodhew sought to terminate a potential

iiability toc pay the sum of $113,530.32, the subject of the 25
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November, 1991 divections, by arguing that the directions
should not be further enforced. He failed very largely on
that, although he did achisve a modest measure of success.
The cause, howsever, of that particular dispute seems to me Lo
fairly arise f£rom the confused form in which the directions

were proposed by FEDFA to Pincus J on 25 November.

I am aware that Mr. Goodhew then agreed with the
making of the directions in that foxm, but X think it is clear
enocugh that it was FEDFA that had the carriage of formulating
the directions and, as I have said, it chose to formulate them
in a way which was confusing and, indeed, unjustifiable in a

number Of respects.

I therefore think that the proper order to make is
that there be no oxder as to costs in relation to the
proceedings of 23 November last and so much of the proceedings

of today as relate to those proceedings.

I certify that this and the preceding
twenty two pages is a true copy of the
reasons for judgment herein of the
Honourable Mr. Justice Drunmmond.

Assocliate:

Dates 11 December, 1992
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Counsel for the ¥First Respondent
Solicitors for the First Respondent:

Counsel for Réspondents by
cross—claim A

Solicitors for Respondents by
cross-claim
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COURT FILE NUMBER
COURT

JUDICIAL CENTRE

APPLICANTS

DOCUMENT

ADDRESS FOR SERVICE
AND CONTACT

INFORMATION OF PARTY
FILING THIS DOCUMENT:

C13

1103 14112
Court of Queen's Bench of Alberia
Edmonton

IN THE MATTER OF THE TRUSTEE ACT,
R.S.A. 2000, ¢. T-8, AS AMENDED

IN THE MATTER OF THE SAWRIDGE BAND
INTER VIVOS SETTLEMENT
CREATED BY CHIEF WALTER PATRICK

. TWINN, OF THE SAWRIDGE INDIAN BAND,

NO. 19 now known as SAWRIDGE FIRST

NATION ON APRIL 15, 1985
{the “1985 Sawridge Trust”)

ROLAND TWINN

CATHERINE TWINN

WALTER FELIX TWIN

BERTHA L'HIRONDELLE, and

CLARA MIDBO, as Trustees for the 1985
Sawridge Trust

APPLICATION for Advice and Direction in
Respect of the transfer of assets

DENTONS CANADA LLP

2900, 10180 - 101 Street
Edmonton, Alberta T6J 3V5

T 7804237100 F 780 423 7276
Attention : Doris'Bonora

REYNOLDS, MIRTH, RICHARDS & FARMER LLP
3200 Manulife Place

10180 - 101 Street

Edmonton, AB T5J] 3W8

Attention: Mareo S. Poretti

Telephone:  (780) 497-3325
Fax: (780) 429-3044
File No: 108511-001-MSP



NOTICE TO RESPONDENT(S)

This application is made against you. You are a respondent.

You have the right to state your side of this matter before the master/judge.

To do so, you must be in Court when the application is heard as shown below:

Date Thursday, August 24, 2016
Time 10:00 AM
Where Law Courts Building

1 Sir Winston Churchilt Square
Edmonton, AB T5J 3Y2

Before Whom Justice D.R.G. Thomas

Go to the end of this document to see what you can do and when you must do it.

1. Applicants

(&)

(@)

The Trustees of the 1985 Sawridge Trust

Issues to be determined or nature of claims

Approval of the transfer of assets which occurred in 1985 from the Sawridge Band Trust (1982
Trust") to the Sawridge Band Inter Vivos Settlement ("1985 Trust") nunc pro tunc. The approval
of the transfer shall not be deemed to be an accounting of the assets of the 1982 Trust that were
transferred and shall not be deemed to be an accounting of the assets in the 1985 Trust that .
existed upon settlement of the 1985 Trust.

Providing Direction that without limiting the generality of the foregoing, the Trustees' application
cannot be relied upon by the Trustees in the future as a basis to oppose or prevent a beneficiary
from seeking an accounting from the 1985 Trust, including an accounting to determine the assets
that were transferred into the 1985 Trust from the 1982 Trust or an accounting of the assets
transferred into the 1982 trust.

3. Grounds for request and relief sought

(@)
(b)

()

Assets were transferred from the 1982 trust to the 1985 trust in 1985;

There are representations from counsel for the Sawridge Trustees that the Sawridge Trustees
have exhausted all reasonable options to obtain a complete documentary record regarding the
transfer of assets from the 1982 Trust to the 1985 Trust;

The parties to this action have been given access to all documents regarding the transfer of
assets from the 1982 Trust to the 1985 Trust that the Trustees have obtained;
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(d) The Trustees are not seeking an accounting of the assets transferred into the 1982 Trust;
(e) The Trustees are not seeking an accounting of the assets transferred into the 1985 Trust;
) The Trustees are not seeking an accounting of the assets transferred from the 1982 Trust into the |
1985 Trust;
(9) l{_ittletinformation is available regarding the transfer of assets from the 1982 Trust to the 1985
rust.
4, Documents filed in this application

(a) Affidavits of Paul Bujold filed in this action;

(b Questioning on the affidavits of Paul Bujold filed in this action;

(c) Undertakings of Paul Bujold filed in this action;
(d) Form of Order in respect of this matter attached as Schedule “A" hereto.
5, Applicable Statutes

(a) Trustee Act R.S.A. 2000, ¢.T-8, s.43, as amended
6. Any irregularity complained of or objection relied on:
7. How the application is proposed to be heard or considered:

In chambers before Justice D.R.G. Thomas, the case management justice assigned to this file.

WARNING

If you do not come to Court either in person or by your lawyer, the Court may give the applicants what
they want in your absence. You will be bound by any order that the Court makes. |f you want to take part
in this application, you or your lawyer must attend in Court on the date and time shown at the beginning of
the form. If you intend to rely on an affidavit or other evidence when the application is heard or
considered, you must reply by giving reasonable notice of the material to the applicant.

22972708_1|NATDOCS



COURT FILE NUMBER

SCHEDULE "A”

Clerk’s Stamp:

1103 14112
COURT COURT OF QUEEN’S BENCH OF ALBERTA
JUDICIAL CENTRE EDMONTON
IN THE MATTER OF THE TRUSTEE ACT, RSA 2000, c
T-8, AS AMENDED
IN THE MATTER OF THE SAWRIDGE BAND INTER
VIVOS SETTLEMENT CREATED BY CHIEF WALTER
PATRICK TWINN, OF THE SAWRIDGE INDIAN
BAND, NO. 19 now known as SAWRIDGE FIRST
NATION ON APRIL 15, 1985 (the “1985 Sawridge Trust™)
APPLICANTS ROLAND TWINN, CATHERINE TWINN, WALTER
FELIX TWIN, BERTHA L’HIRONDELLE and CLARA
MIDBO, as Trustees for the 1985 Sawridge Trust (the
“Sawridge Trustees™)
DOCUMENT ORDER
ADDRESS FOR SERVICE Doris C.E. Bonora Marco Poretti
AND CONTACT Dentons Canada LLP Reynolds Mirth Richards
INFORMATION OF PARTY 2900 Manulife Place & Farmer LLP
FILING THIS DOCUMENT 10180 — 101 Street 3200, 10180 — 101 Street
Edmonton, AB T5J 3V5 Edmonton, AB T5J3W§
Ph. (780) 423-7188 Ph. (780) 425-9510
Fx. (780) 423-7276 Fx: (780) 429-3044
File No.: 551860-1 File No. 108511-MSP
DATE ON WHICH ORDER WAS PRONOUNCED: , 2016

LOCATION WHERE ORDER WAS PRONOUNCED: Edmonton, AB

NAME OF JUSTICE WHO MADE THIS ORDER: Mr. Justice D.R.G. Thomas

ORDER

UPON HEARING representations from counsel for the Sawridge Trustees that the Sawridge
Trustees have exhausted all reasonable options to obtain a complete documentary record
regarding the transfer of assets from the 1982 Trust to the 1985 Trust; AND that the parties to
this Order have been given access to all documents regarding the transfer of assets from the 1982
Trust to the 1985 Trust that the Trustees have reviewed; AND that the Trustees are not seeking
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an accounting of the assets transferred into the 1982 Trust; AND that the Trustees are not
seeking an accounting of the assets transferred into the 1985 Trust; AND UPON noting that
assets from the 1982 Trust were transferred into the 1985 Trust; AND UPON noting that little
information is available regarding the transfer of assets from the 1982 Trust to the 1985 Trust;

IT IS HEREBY ORDERED THAT:

1. The transfer of assets which occurred in 1985 from the Sawridge Band Trust (1982
Trust”) to the Sawridge Band Inter Vivos Settlement (1985 Trust”) is approved nunc pro
tunc. The approval of the transfer shall not be deemed to be an accounting of the assets
of the 1982 Trust that were transferred and shall not be deemed to be an accounting of the
assets in the 1985 Trust that existed upon settlement of the 1985 Trust.

2. Without limiting the generality of the foregoing, the Trustees’ application and this Order
cannot be relied upon by the Trustees in the future as a basis to oppose or prevent a
beneficiary from seeking an accounting from the 1985 Trust, including an accounting to
determine the assets that were transferred into the 1985 Trust from the 1982 Trust or an
accounting of the assets transferred into the 1982 trust.

The Honourable Mr. Justice D.R.G. Thomas

23040318_1|NATDOCS
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930 CHAPTER 18 DUTIES UNDERLYING THE OFFICE OF TRUSTEE

an overall prudent strategy should cover the case.®* In New Brunswick the thinking
may be that the old rule of equity, which exempted the trustee from liability if he
prudently selected and monitored the agent, will apply unless excluded by the
legislation.

Subsection (4) is strangely worded, since it refers to a duty to “‘the trust” and it
is elementary that the trust is not a legal person which holds rights. In the normal
course, the agent would owe a duty to the trustee, under their agreement, and the
trustee holds that duty (and any claims arising out of its breach) on trust. It would
be unusual, perhaps unprincipled, to givearightofaction directly to the beneficiaries,
which they could exercise against the agent, without the involvement of the trustee,
The agent, after all, might not even know of the trust, and might wish to rely on
terms of the contract made with the trustee. Some Canadian provinces (Alberta,
Saskatchewan and Ontario) removed this language in enacting the model Act 8

E. Conclusion

In Canada, therefore, all the common law Jurisdictions have modified, in at least
some way, the old rules of equity as to the use of agents, and the trustee’s respon-
sibility for an agent’s acts. The prudent investor jurisdictions have gone the furthest,
as regards the core trustee function of selecting investments. Nevertheless, there
remains the innate responsibility of the trustee as a trustee, Despite the legislation,
there are tasks which the trustee must perform personally.

IL. CONFLICT OF INTEREST AND DUTY

A. Introduction

Itis a fundamental principle of every developed legal system that one who
undertakes a task on behalf of another must act exclusively for the benefit of the

—

8 R.S.0. 1990, c. T.23, s. 28: “A trustee is not liable for a loss to the trust arising from the investment
of trust property if the conduct of the trustee that led to the loss conformed to a plan or strategy for
the investment of the trust property, comprising reasonable assessments of risk and return, that a
prudent investor could adopt under comparable circumstances.” The main aim of this is to make clear
that under modern portfolio theory, it is impermissible for a beneficiary to complain about one single
investment choice; prudence must be assessed by looking at the whole portfolio. But it also exonerates
in the case of prudent employment of an agent; s. 27.1(2) stipulates that an agent may only be
employed pursuant to a written strategy that complies with s, 28.

% The Saskatchewan legislation (S.S. 2009, c. T-23.01, 5. 28(4)) states that the agent’s duty of care is
owed to “the trustee and the beneficiaries”; this also arguably creates a direct right of action by the
beneficiaries against the agent. Ontario (R.S.0. 1990, c. T.23, s. 27.1(3)) and Alberta (R.S.A. 2000,
c. T-8, 5. 5(5)) instead provide that the beneficiary may proceed directly against the agent on the
failure of the trustee to pursue the claim within a reasonable time (see infra, chapter 24), This could,
in any event, have been done through the procedural mechanism of joining the recalcitrant trustee as
a defendant, although that procedure is based on the traditional idea that the beneficiaries only enforce
whatever rights are held by the trustee.
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other, putting his own interests completely aside. In the common law system this
duty may be enforceable by way of an action by the principal upon the contract of
agency, but the modes in which the rule can be breached are myriad, many of them
in situations other than contract and therefore beyond the control of the law of
contract. It was, in part, to meet such situations that Equity fashioned the rule that
no one may allow his duty to conflict with his interest.®> Stated in this way, Equity
has been able, since the sixteenth century, to provide a remedy for a whole range of
cases where the person with a task to perform has used the opportunity to benefit
himself.8

In this section on the “Conflict of Interest and Duty”, therefore, we shall be
concerned with express trustees, and with all those others whom the courts have held
to be fiduciaries and consequently bound by a duty of loyalty. The duty of loyalty
requires the avoidance of situations where that duty conflicts with the self-interest
of the fiduciary; indeed it prohibits conflicts of a fiduciary duty to one person with
the same duty owed to another.’” Contracts made when the fiduciary is in such a
conflict are voidable at the instance of the person to whom the duty is owed.® And
if a profit was acquired, it must be disgorged. Both the express trustee and the
fiduciary who is not an express trustee have an obligation to account, the express
trustee to the trust beneficiaries, and the fiduciary to the person or persons on behalf
of whom he is acting.® The express trustee will be compelled to hand over improper
gains to the beneficiaries in an ordinary action brought by them for breach of trust.
The fiduciary is so compelled by an order of the court requiring him to account for
his profits,*® or possibly declaring him to be a constructive trustee of the improper

8 Equity had exclusive jurisdiction over trusts and the administration of estates, and the principle had
primary importance there. It was extended into relationships which have a common law foundation
in contract, such as agency and partnership.

8 For the same principle in the law of Quebec, see Mongeau v. Mongear (1971), [1973] S.C.R. 529
(S.C.C.); Banque de Montréal v. Ng, [1989] 2 S.C.R. 429 (S.C.C.) at 436.

8 This case is rarer but equity’s standards are equally high. See Raso v. Dionigi (1993), 12 O.R. (3d)
580, 100D.L.R. (4th) 459 (Ont. C.A.). Although the case is discussed in terms of “conflict of interest”,
it seems that it is a possible conflict of duty which underlies MacDonald Estate v. Martin, (sub nom.
Martin v. Gray) [1990] 3 S.C.R. 1235, 77 D.L.R. (4th) 249 (S.C.C.). If a firm of lawyers acting for
one side of a dispute is joined by a lawyer who had acted for the other side in the same dispute, the
firm may be disqualified. The firm, as a whole, now has duties to both sides in that dispute.

¥ This is the consequence of any exercise of a fiduciary’s powers in breach of the duty of loyalty. If a

third party in good faith has transacted with the fiduciary, the principal may not be allowed to rescind:

Logicrose Ltd. v. Southend United Football Club, [1988) 1 W.L.R. 1256; Criterion Properties plc v.

Stratford UK Properties LLC, [2004] UKHL 28 (U.K. H.L.) (C.A.). Other remedies against the

breaching fiduciary would not be affected.

The rule, however, is not ordinarily penal. If a partner takes a secret profit, his obligation to account

nonetheless allows him to keep his share of the gain: Olson v. Gullo (1994), 17 O.R. (3d) 790, 113

D.L.R. (4th) 42 (Ont. C.A.), leave to appeal to S.C.C. refused (1994), [1994] S.C.C.A. No. 248, 4

E.T.R. (2d) 280 (note) (S.C.C.). Even a trustee who breaches his duty of loyalty may be entitled to

compensation: Simone v. Cheifetz (2000), 36 E.T.R. (2d) 297 (Ont. C.A.). As to whether punitive

damages may be awarded in an appropriate case, see chapter 25, Part II C.

% Warman International Ltd. v. Dwyer (1995), 182 C.L.R. 544 (Australia H.C.); Rochwerg v. Truster
(2002), 58 O.R. (3d) 687 (Ont. C.A.), additional reasons at (2002), 212 D.L.R. (4th) 498 (Ont. C.A.).
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The Scottish Law Reporier—Vol, LV, [ Commissioners of Taxation,e.

Feb. 17, 1920,

it is part of the ordinary business or practice
of & bank to collect cheques for their custo-
mers,  If therefore a standard is sought, it
‘must be the sbandsrd to be derived from
.the ordinary practice of bankers, not’ indi-
viduals. Their Lordships think thersfore
that the evidence of bank offictals in Ken-
dall's case as to the practice of banks was
rightly fendered and received, as indeed the
Oourt in that case decided,
Coming now o the reasons alleged for
holding the learned trial judge to have been
wrong in holding no negligence proved,
they really amount to this, that the bank
ought not to have collected a cheque for a
customer who was of such recent introduc-
tion and about whom they knew nothing,
There” was, however, nobhing suspicious
about the way the account was opened. A
customer, however genuine and respectable,
eould hardly, assuming him to start with
a deposit of £20 in cash, have opened it in
any other way.! Was then the fact that
~a cheque was ga,id into that account for
collection two days after the account was
opened a circumstance of an unusual char-
acter calculated to arouse suspicion and
provoke inquiry? For if it was lald down
that no cheque should be collected without a
thorough inquiry as to the history of the
cheque it would render banking business as
.ordinarily carried on impossible; customers
‘would offen be left for long periods without
available money. Now if the cheque here
had been for some un-usual]g large sum,
_perhaps suspicion might have been aroused,
This is réally a question of degree, and their
.Lordships cannot say that the trial judge
‘wgs wrong in thinking that £748 was not a
.sum of such magnitude as to create the duty
ofinquiry, . o

If the cheque had been in different form
things - might well have been otherwise.
Their Lerdships cannot help remarking
‘that to a certain extent the a%pellants have
themselves to thank for what has happened,
owing to the terms of their instructions.
If they bad insisted that in the case of pay-
ments made ab the office, us they did lasist
in the case of draftssenb by post, the cheques
should be made payable to the Uommis-
gioners of Taxation, then there would have
been somebhing on the face of the cheque
to arouse inquiry. The factthat the cheque
was to hearer distingulshes this case from
the case of Permewan., In thab case, in the
case of thirty-six cheques, the cheques were
drawn in favour of the Commissioners, or
had such markings on them as showed thab
they were drawn for the purpose of paying
duties. This was held, their Lordships
think rightly, to be a circumstance which
ought to have put the bank on inquiry when
such chegues were presented by a private
individual, Their Lordships do not think
it necessary to consider and decide as to
whether the majority or minority were
right as to the other twenty-two cheques in
that case, the point being whether the
markings on those cheques did or did not
sound such a note of alarm as ought ta have

ut the bank on their guard. There was
E'ere no note of warning of any kind on the
cheque, and accordingly the conditions

which arose in the Permewan case do not

ap,‘ply-‘ L

heir Lordships will therefore humbly
advise His Majesty to dismiss bhe appeal
with costs,

Appeal dismissed,

Oounsel for the Ap ellants—Rome, K,C,
—Austen-(artmell. gents—Light & Hul-
ton, Solicitors.

WGguﬁ;e}{ %)r ;:he Respondents — R, A,
rig .U, Jowitt, Agents—Blaughter
& May, Solicitors. 8 HhEne

HOUSE OF LORDS,
Thursday, February 26, 1920,

(Before Lords Finlay, Sumner,
and Wrenbury.)

O'ROURKE v, DARBISHIRE AND
OTHERS. -

(ON APPEAL FROM THE COURT OF APPEAL
. IN ENGLAND,)
Agent and Client—Privileged Communiea-
tion — Solicilor Acting Both as Trustee
and Agent of the Trust — Allegation of
Frawd—FEwxtent of Privilege,
. The fact thab the solicitor of a trust
Is also a trustee does not affect the

" privilege atbtaching to confidential com-
munications seeking or giving profes-
sional advice. In re Postlethwaite, 1887,
85 Ch. D. 722, considered and distin.
guished.

Where fraud is clalmed to defeat such
privilege a prime facie case must be
established—dicta of Rower, 1.-J., and
Lord Davey in Bullivant v. Atiorney-
General <s’o'r Victoria, [1900] 2 Q.B. 168,
[1001] A.C. 198, conaidered.

The right to refuse production of
documents on the ground that they
relate solely to the case of the resisting
party is not confined to such documents
a8 the resisting party could put in as
evidence in su gr(:lf Ofc}ilis OWn cage.

alerford (Marquess of),

y2Y, & O, Ex, 22; eyqv‘ De"‘l‘zz

Hﬁh 1886, W.N. 101, distinguished,

ewicke v. Graham, 1881, 7 QB.D.

400, approved,

A%g)ealro—Arbitration»—J udicial Reference—
ompetency of Appeal.
bservations on the competency of
appeal against the decision of & judge
who, in the course of proceedings before
him for discovery, at the request of both
parties has looked at certain documents
fo ascertain whether they should be
P etion of the O
ecision of the UJourt of Appea), [1919
1 Oh. 820, a/ffirmed (Lord Finﬁ)y dis[sent1
ing with regard to one item),
The facts appear from their Lordships’
considered judgment, which was delivered
as follows :—
, LORD FINLAY — This case raises some
important guestions with regard to the
right to require production of docnments,

Purmoor,
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The order made by Peterson, J., for produc-
tion was reserved by the Court of Appeal,
from whose judgmentthe present appesal has
been brought. .

-The writ inthe action was issued on the
11th February 1916. The plaintif’s claim is
to the estate of the late Sir Joseph Whit-
worth, who died on. the 22nd January 1887,
leaving property, real and personal, said to
bé of the value of £1,000,000 or more, The
plaintiff claims as representing the heiress-
at-law and one of the two next-of-kin of the
testator. Theé representatives of the sxe-
cutors of Sir Joseph Whitworth are defen-
dants, The defendants Ellen M‘Gowan and
Elise Jenkins are the exgcutrices of the other
next-of-kin of the teatator,

The amended statement of elaim was
delivered on the 12th April 1916, and the
defence in June of the same year. The
affidavit of documents was filed on the 1sf
May 1917, and a further affidavit on the 8rd
May 1018, In this last affidavit the defen-
dants claimed that they were not bound to
produce & number of documents on the
%‘round of professional privilege, and on the

urther ground that the documents relate
solely fio the defendants’ case and not to the
plaintifi’s case, and do not in any way tend
to support the plaintiff’s case or to impeach
that of the defendant’s,

The staternent of claim alleges thab t.he
deceased Sir Joseph Whitworth left a will,
dated the Brd December 1884, and four
codicils, the effect of which is stated, and
that the widow ILady Whitworth, Mr
Christie, and Mr Darbishire were the trus-
teds and executors, - o

By the will and the first three codicils it
is. alleged that provision was made for
educational purposes, and various legacies
were given, the fourth codicil being in the
following ferms (par, 8 of the statement of
claim)—*I declare that the gift in my first
codicil of all other propert .if any unob
effectually disposed of beneficially by my
said will or by that codicil to my wife and
Richard Copley Ohristie and Robert Dukin-
field Darbishire for their own absolute
beneflt in equal shares which gift I have
asugmented by the provisions of my second
codicil shall include all the real and personal
estate ‘belonging to me and not otherwise
disposed of by my will or any codicil
thereto, And I accordingly give to them
such real and personal estate in equal shares
for their own benefit having full confidence
that they will respectively desire to carry
out my wishes to the utmost of their power
but nothing in this codicil or in my will or
my first three codicils contained shall be
construed so as to impose any trust upon
my residuary legatees and devisees or any
of them or in anfr manner to abridge or

ualify their absolute ownership or rights.
ind subjech to the groviswns herein con-
tained 1 hereby confirm my said will and
first three codicils. ‘ '

The sbatement of claim charges in pars,
11 and 12 that the trustees and executors
took the residuary -estate upon a secreb
trnst which was never defined or was in-
valid by reason of the Mortmain Acts or
otherwise (so that there would be a result-

ing trust for the heir-at-law and next-of-
kin), and further that if the trustees and
executors took for their own useand bene-
fit, the dispositions had been obtained by
them from the testator by fraud. Par-
tioulars were delivered under these two
psragraphs stating that the fraud was in
devising- and carrying out the scheme em-
bodied in the will'and codiecils whereby the
testator was left in the belief that his wishes
a8 to the disposal of the residue of his estate
for educational purposes would be carried
out by the execubors, whereas they intended
to &ppropri&te the greater part of the tes-
tator’s estate for their own use.

The statement of claim farbher alleges
par. 23) that a deed of release, dated &e
1ot December 1880, was made betwesn
Fanny Uniacke of the first part, Ellen
M'Gowan of the second part, the defendant;
Joseph Whitworth M‘Gowan of the third
art, and Whitworth's executors of the
ourth part. This deed recited that the
arties of the first, second, and third parts

Ft»he heiress and next-of-kin of the testator)
had expressed their intention to take pro-
ceedings for the recall of the probate ofp Sir
Joseph Whitworth’s will and codicils, and
that & compromise had been arranged on
the terms that Whitworth’s executors were
to pay £75,000 to be divided in the propor-
tion specified between Panny Uniscke and
her children and Ellen M‘Gowan and Joseph
M‘Gowan. By this deed the first, second,
and third parties released to Whitworth's
executors all the real and personal estate of
the testator discharged from sall claims.
The statement of claim alleges that the
execution of this release was procured by
the fraud of Whitworth's executors in con-
cealing from the other parties to the deed
the facts as to the testator’s will and codicils,
a5 alleged earlier in the statement of claim,
and that the executors appropriated to their
own use & considerable part of the testator’s
estate,

The claim made in the action is that Whit-
worth's executors should be declared to be
trustees for the heir-at-law and next.of-kin
of the testator, and that the deed of release
should be cancelled or declared not to be
binding.

The application for production of docu-
ments was heard in the first instance by
Petersen, J,, and he made the order of the
8rd July 1918 for the production of the
documents described in the scheduls to
that order, The Court of Appeal, consist-
inﬁ of Bankes, Warrington, and Scrutton,
L.JJ., reversed this order, holding that the
documents in question were covered by
professional privilege. On the present
aq]?%)ea,l it was urged on behalf of the plain-
tifi—(a) That the professional privilege did
not exist, the solicitor being himself ane of
the trustees and executors; (b) that the
plaintiff had what was called & *“proprie-’
tary right” as one of the cestui que trust
to see all documents relating to the trust;
{c) that no privilege exists where the com-
munication has been made for the purpose
of carrying out a fraud, and that this was
the case with regard to the documents in
question.

11
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I shall take these Eoints in order—(e) Mr
Darbishire, one of the three trustees, acted
- as solicitor for the trust. The privilege is
claimed in respect of communications be-
tween him as such solicitor and his co-trns-
tees with reference to the trust. Peterson,
J., held on the authority of Postlethwaite's
case {85 Ch. D. 722) that there could be no
rivilege where the solicitor consulted was
Eir'nself one of the trustees. In my opinion
any such proposition s erroneous in point
of law, and I think that no such proposi-
tion is involved in the decision of North, J.,
in that case. Trustees are entitled to con-
sult & solicitor with reference to the affairs
of the trust, and the communications be-
tween them and their legal adviser are
privileged if for the purpose of obtainin
legal advice. Why should such communi-
cations be less privileged becanse the
solicitor is himsell one of the trustees?
There 18 no valid distinction between
such communications with the solicitor
who ig himself a trustee, and such com-
munications with a solicitor who is outside

the trust altogether. Of course the privilege

is conflned o communications genuinely
for the purpose of getting legal advice, It
would not extend to mere business com-
munications with reference to the trust,
not for the purpose of getting legal advice,
In the present case the affidavit of the 8rd
May 1018 states that the communications
were for bhe purpose of getting legal advice,
No sufficient. reason has been shown for
digerediting this affidavit as untroe or as
made under some misconception of fact
or law. The statement is not inherently
incredible, as was suggested on behalf of
the appeltant, and I thivk that the Court
of Appeal was right in giving effect to it.
Wgen the deecision in Postlethwaite's case
is examined it will be found that it does
not really support the proposition con-
tended for, ) _
The judgment must be read with refer-
ence to the facts of the case. The plaintiffs
were admittedly cestui que trust of the
testator's property. They averred that one
of the trustess had himself secrebgf pur-
chased part of the trust property and made
& profit out of ib. As cestui que trust they
had a right to see all the documents relat-
ing to the trust passiug between the trus-
tees, and this right could not be got rid of
by the employment by the one trustee of
the obther as his golicitor. o
(b) It was further urged that the plaintiff,
as representing the heir and one of the
next-of-kin of the test&:cor, has a right to
see any documents relating to the trust as
being one of the cestul que trust. T assume
that the plaintitf is the representative of
the heir and next-of-kin, but it does not
follow that he is a cestui que trust, By the
will and codicils the property is expressed
to be given to the trustees and executors
absolutely free from any trust, The plain-
tiff's case is put in the alternative. The first
alternativeis that the trustees and executors
took "the progerby on the terms of a secref
trust, and that as such trust has failed
owing to its not having been sufficiently
defined or -by reason of the statutes of

Mortmain, the representatives of the heir
and next-of-kin of the testator are entitled
to the property as on a resulting trust.
Whether there was such a secreb trust,
which has failed, is a matter in dispute in
the action, and ut present there is not even
& prima focie case that the plaintiff is a
cestul que trust on this ground. The second
alternative put forward by the plaintiff is
that the trustees and executors induced the
testator to leave thae Froperby to them by
fraudulently leading him to” believe they
would apply it for eduscational purposes in
accordance with his wishes, while in fact
bhey from the first intended to appropriate
it to themselves as it is alleged they have
done. No more serious charge could well
be put forward., It cannot be assumed to
be true for the purpose of obtaining inspec-
tion of documents, and it is putting the
case with great moderation to say that the
appellant has not made out any prima facie
case of the truth of these charges, There
is a complete absence of evidence to show
that the appellant is in a position to claim
inspection on this ground, and there is noth-
ing to show that the *“proprietary right”
on which the appellant relies in fact exists.

' To establish any such right it would further

be necessary for the appellant to get rid of
the deed of release of the 2lst December
1889. The release wus given so long ago as
1889 and the fraud alleged has yet to be
proved. There is certainly no prima facie
case that it can be set aside, and so long as
the deed stands the appellant cannot be a
cestui que trust,

(¢) The appellant also relied on the pro-
position that no privilege comes into exist-
ence with regard to communications made
in order to get advice for the purpese of

- carrying out a fraud,

This 18 clear law, and if such guilty pur-
gose wasin the client’s mind when he sought
he solicibor's advice professional privilege
is outb of the question, Bub it is nof enough
to allege fraud. If the communications to
the solicitor were for the putpuse of obtain-
ing professional advice, thers must be in
order to get rid of privilege, not merely an
allegation that they were made for the pur-
pose of getting advice for the commission
of a fraud, but there riust be sometling to
give colour to the charge, The staterment
must be made in clear and deflnite terms,
and there must further be some prima facie
evidence that it has some foundation in'fact,
Itis with reference to cases of this kind that
it can be correctly said that the Court hag
& discretion as to ordering inspection of
documents. It is obvious that if would be
ahsurd to say that the privilege could be gob
rid of merely by making a charge of fraud.
The Oourt will exercise its discretion not
merely as to the terms in which the allega-
tion is made, but also as to the surrounding
circumstances, for the purpose of seein
whether the charge is made honestly an
with sufficient probability of its truth to
make it right to disallow the privilege of
professional communications. In the pre-
sent case it seems to me clear that the
appellant has not shown such & prima focte
case ag would make it right to treat the ¢laim

i
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of Xrofessiona,l privilegs as unfounded.
great many cases were cited to your
Lordships. on the question of professional
privilege, but I do not think it is necessary
to %o through them. Bulltvant's case ([180]]
A.0. 198) was cited by the respondents.
The question there arose not on application
for discovery but with regard to a witness
who was being examined under u commis-
sion fromr the Courts of New Zealand, and
who claimed professional privilege. The
House of Lords decided that in the absence
of a.definite allegation of fraud the privi-
lege prevailed. The question, what.more is
necegsary to get rid of the privilege, was
not discussed.

For these reasons I agree with the Court
of Appeal in thinking that inspection should
in this cage be refused on the ground of pro-
fessional privilege, subject to what I shall

. 8ay ag to 1tem luter in the judgment.

The Court of Appeal thought that profes-
sional privilege was sufficient to dispose of
the case, and gave no judgment on the
second ground, which was thus stated in

ar, 4 of the further affidavit:— **To the

est of our knowledge, information, and
belief the sald documents numbered 484 and
436 and (so far as we object to produce the
same) 437 either do not in any way relate
to the mabters in issue in this action, or in
so far as they do relate to the same relate
solely to our case and to the cass of our
said co:defendants and not to the case of
the plaintiff, and do not in any way tend to
eupp'g,rb the plaintiff’s case or impeach our
own. : .

This claim was rejected by Peberson, J.,
on the ground that on perusal by consent
of the documents in item 434, for which
amongst others this privilege had been
claimed, he thought that they might tend
to support the plaintiff's case to some
extent. Hetheretors declined to give effect
to this claim with respect to any documents,
as in his opiniori the defendants’ affidavit
must have been made under a misconcep-
tion of the law applicable to this head of
privilegs or a misapprehension of the effect
of the documents., I agree with the Court
of Appeal in thinking that this mistake as
to item 434 was not a sufficlent reason for
treating this claim as unfounded in all cases.
This ground of privilege hasbeen elaborately
argued before us, and I propose to state the
conclusions at which I have arrived.

The grounds on which privilege under
this head was denied were—(1) That such
privilege is confined to documents which are
admissible in evidence; (2) that it sufficiently
appears in this case that the affldavit in
which this privilege is claimed is untrust-
worthy, There is no case confining privi-
lege of this kind to documents which are
admissible in evidence, and such a limita-
tion would be inconsistent with the prin.
ciple on which it rests. L '

A great many passages were cited from
‘Wigram on Discovery (2nd ed. 1840) in which
the documents which are the subject of
this privilege are described as “ evidences,”
and it was urged that this showed that the
privilege could not be claimed in respect of
any document not admissible in evidence.

-

| It s, however, & mistake to suppose that

‘evidences” (an old phrase in English law)
necessarily denotes only documents which
are admissible in evidence. The principle
laid down by Wigram on Discovery (p. 264,
par. 348) is that a plaintiff is not entitled to
exact from the defendant any discovery
exclusively relating to his case or to the
evidence by means of which that case is to-
be established, It is obvious, as Mr Tomlin
pointed out in his extremely clear and
cogent argument, that to exempt from
insPection only documents which arve admis-
sible in evidence would leave open to inspec-
tion many documents which might reveal
what the case of the opponent 18 and the
evidence by means of which it is proposed
to establish it,

A party is entitled to get inspection of
any documents relating to his own case,
He is not entitled to see documents relating
exclusively to his opponent's case in order
that he may prepare means of meeting it or
try to discover flaws in it. The whole of
the plaintiff's argument on this head seems
to me to rest on a misconception of the
meaning of the. terms * evidences” as used
in this connection. Of course in a ver
ﬁrea,t number of cases the documents whiclz

ave come into question have been title-
deeds or other documents which are admis-
sible in evidence, but there is an entire
absence of authority to show that the privi-
lege is confined to such documents, and if
it were so confined the value of the privilege
would be greatly lessened. The affidavit
in the present ¢ase is in the form which has
been in use for a great many years, and
your Lordships are now in effect asked to
say thab judges, counsel, and solicitors havye
all failed to appreciate the law on a matter
of everyday practice, and that every affi.
davit which has been made claiming such
Erivilege within the meémory of man has

een erroneous and insufficient. The pro-
Fositi on put forward on behalf of the appel-
ant on this head seems to me to be enfirely
novel, exroneous in principls, and destitute
of authority.
- I think the affidavit in the present case is
sufficient, and that if it were necessary to
rely on this head of privilege the defen-
danfs have properly claimed if.

Some questions of & special nabure have
arisen with 1egard to documents under
item 484, These documents consist of—(1)
A case and opinion of counsel taken on
behalf of the testator; (2) a case and opinion
of counsel taken by the trustees and execu-
tors after the testator's death. .

In my opinion the appeal as to these docu-
ments should not have been entertained by
the Court of Appeal; the decision of Peter-
son, J,, with regard to them was not appeal-
able. Thelearned Judge wasinvited by the
defendants' counsel to inspect these docu-
ments and to say whether they should be
produced. He did so and decided that the
plaintiff should see them. An order made
under the circumstances was in the nature
of an award, not a judgment.

The statement of Peterson, J., 28 to what
took place is set out in the appendix, He
begins by touching on cerbain legal con-
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siderations, and points out that the plaintiff
could nob claim to inspect the documents
under the second head of item 484, He
then says that the plaintiff also rested
his claim to inspect on the ground that
fraud was charged, and proceeds thus—
“WhetHer this is correct or not I need not
consider for the purpose of this part of the
case, as in both cases comprised in item 434
counsel for the defendants invited me to
peruse the two cases and opinions and say
whether in my judgment they ought to be

roduced. I have done so, and although I
go not say that the plaintiff will derive
much comfort and support from them, in
my opinion he ought to have the oppor-
tunity of seeing them.” _ '

There are of course many cases in ‘which
docaments are shown to the judge to give
him materials for his judgment and to form
an element for his appreciation of the case
as a judge. Peterson, J., in the passage
which I have quoted above expressly states
that he considers it unnecessary to deter-
mine u legal point which was raised as he
had been invibted to say on perusing the
documents whether they should be pro-
duced. This seems to me to show that he
understood that he was invited to decide
summarily what should be done as a mabter
of fairness and not to decide merely on legal
considerations. In other words, that he was
to arbitrate, FHislanguage ig quite unequi-
vocal and his decision would be appealsble
only if it appeared that he had misunder-
gtood the effect of what passed before him,
" A reference to the proceedings as seb out
in the supplemental appendix shows I think
that he was quite right. . i

At the beginning of the discussion as fo
this item the counsel for the respondents
gald—“Now so far as item 434 is concerned,
although our views are that we have good
grounds for resisbing the production of
those—[those are the two opinionsg]—we are

uite conbenst that your Lordship should see
those, and if your Lordship thinks that
they ought to be produced, then they shall
be produced, so that I need not trouble
about the principle concerned there.’

This to my mind is a clear statement that
the respondents would produce fhe docu-
ments if the learned Judge on seeing them
thought they ought to be produced, and on
this basis the -parties dispensed with dis-
cussion of principle, The undertaking that
the documents should be produced.if the
Judge on seeing them thought that they
ought to be produced is quite inconsistent
with there being any right of appeal from
his decision on this point. 1

Later in the argument respondents’ coun-
sel said—* If the views I put before your
Lordship are sound, Isubmit that this appli-
cation must fail exceptb so far as your Lord-
ship thinks it is proper that they should
succeed on those two cages, Perhaps I may
hand those up, [Same handed to his Lord-
ship.] Thoge are item 434, and if your Lord-
ship fhinks that the notes and memoranda
in Item 435 are not sufficiently claimed we
do not mind their seeing those, but with
regard to all the rest I submib that the
claim musb fail.”

Then followed a discussion in which coun-
sel on both sides took part as to whether it
was desirable that the Judge should have
the drafts as well as the cases themsslves,
and in snswer to an observation from the
obher side as to the cass submitted to Mr
Theobald the respondents’ counsel said —
" My friend must not take it in that way.
If it is going to be disputed I submit there
is great dispube about the first, I invite
your Lordship to look at them. As a
matter of fact your Lordship will see that
that was a case to advise, amongst others,
the executors nominated personally, Even
if my friend relies u;omn Russell v, Jackson
((1851) @ Hare 887, 10 Hare 204) that would
not necessarily avail him. It would a,pplf
to the right which they might have with
regard to advice they had taken for
themselves personally. I am leaving it in
your Lordship’s hands, Ido notin theleast
admit that the first case is a clear cage,”

These passages appear to me to show
clearly that the matter was left in his Lord-
ship’s hands to determine summarily and
not in the ordinary way as a judge, and
they are in conformity with the view which
he himeelf took of his functions under the
consent of the parties.

At the close of the judgment Peterson, J.,,
went through the documents with counsel,
stating that the documents to be produced
included both cases in item 484, The defen-
dants’ counsel then asked for leave to appeal
“in regard to such parts of your decision as
are againstus,” which Peterson, J,, granted,
nothing being said by anyone as to except-
ing from the appeal the decision as to item
434, Butb I do not think that this can alter
the effect of what had taken place befors the
decision. The leave to appeal can operate
only on what is appeslable. The question
is not whether the parties entered into an
express agreement that there should be no
appeal, but whether they took a course
which is inconsistent with the existence of
a right to appeal. The fact that general
leave to appeal was given may have been
due $o inadverbence, or to the fach that the
parties had not present to their minds at
the moment the effect in this respect of the
course which had been adopted. .

I should add that the perfect good faith of
oounsel in this matter is heyond question,
The only point raised is as to the legal effect
on the right to appeal of what passed.

In Bustros v. White (1876, 1 Q. B.D, 423) Sir
George Jessel, M.R., delivering the judg-
ment of the Court of Appeal, said that where
to avoid further affidavits the Judge at the
desire of both parties has looked into the
documents himself and decided whether
they should be produced, it is not com-

ebent to either party to appeal (p. 427).

he view so expressed by an exceptionally
strong Court o Ap}gea], consisting of eight
Judges (Jessel, M.R., Kelly, C.B., James,
and Mellish, L.JJ.,, Baggalay, J.A., Lush
and Denman, JJ.,, and Pollock, B.) has
never, so far as I am aware, been dissented
from and in my opinion it is right. It
appears 0 me to be directly applicable to
the factsof the'present case in which this
course was taken to avold a legal argument,

1
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1 cannot agree with the view expressed
by Bankes, L.J,, that Peterson, J., was
asked to look at the documents merely in
order that he might see whether the claim
of 1privile e on theground that they related
only to the defendants’ case was justified.
Buch & view is in conflict with what took
giace on the argument, and is contradicted
by the terms in which Peterson, J,, in his
j\lldgment gave his view on what had taken
place, ,

If the 'right to inspection of the doocu-
ments 434 had to be determined by legal
considerations applicable in cases whers the

arties have not consented to cut the knof
in the fashion adopted here, I think that
a8 fo the documents under head (1) the
a,pﬁ)ella,nh would succeed, and that he would
fail as to those under head (2).

As to (1) the case was submitted to counsel
and his opinion taken in the lifetime of the
teatator. Both the plaintiff and the defen.
dants claim under the testator, the plaintiff
as repregenting their heir and the next-of-
kin, the defendants as representing his trus-
tees and execufors under his will. The
foundation of the law of professional privi-
lege is that it is necessary in order that a

erson may be able without danger to make
ull disclosure to his professional advisers,
It follows that as between him or his repre-
sentabtives and third persons claiming not
under the testator bub adversely to him, the

rivilege exists, but as was pointed out b
E‘umer, V.0., in Russeell v, Jackson (1851,
9 Hare 887 and 10 Hare 207) the reason
of the privilege does not exist in the
cage of competition between persons all
cla.imiug under the testator, as the dis-
closure In the latter case can affect no right
or interest of the client. The bill in that
case was filed by the next-of-kin against the
executors of the deceased, who were also his
residuary legatees and alleged that the gift
of the property was made upon & secret
trust for the foundation of & school and
that the defendants were trustees for the
heir-at-law and next-of-kin—{See judgment
10 Bare, pp. 207, 208). The solicitor fo the
testator, who after hig death became solici-
tor to the executors, was examined under
commission, and & motion was made to
suppress parts of his deposition on the

onnd of professional confidence. It was
gfald that the communications betwesn the
testator and his sollcitor might be read, but
that the communications bstween the
executors and the solicitor after the death
of the festator were privileged. The Vice-
Chancellor %ives his reasons at length (9
Hare, p. 801-3).  Bankes, L.J., in his judg-
ment says-—“ With reference to the case
and opinion in the lifetime of the testator,
in my opinion that first case is covered by
the conclusion which Peterson, J., arrived
at in another part of his judgment, namely,
that a person who claims a document under
& proprietary right must first of all estab-
Iisl;l the existence of that right; and that
not having been done in this case it appears
to me that the plaintiff must fail in his
claim with reference to that first case.” This
rule has no spplication to the point under
discussion, As was explained by Turner,

V.0, in the case just cited it is not by
“ proprietary ri%hb ¥ that the privilege is
negatived but by the fact that as both
claim under the testator the ground of this
kind of privilege fails, A

The production of the documents under
head (1‘)) could not be resisted on the second
ground ;Dmt forward by the defendants—
namely, that they relate only to the defen-
dants’ case. Peterson, J,, himself inspected
these documents and came to the conclusion
that they related in part to the plaintiff's
case,

‘With regard to head (2) under 484 pro-
fessional privilege would have prevented
any right to inspect, The parties have,
however, taken a course which makes it
?‘nneoessary to consider these legal ques-
ions,

The Court of Appeal reversed the order
of Peterson, J., in toto. By some inadvert-
ence it wus not realised that this order
would exempt from inspection in item 485
“‘memoranda and notes of evidencs in
actions,” and in item 487 “draft and fair
copies, bill of costs July 1882 to December 18886,
and diaries before the 22nd January 1887,"
for which protection had not been cﬁbimed.
These matters should be set right and for
the reasons I have given I think thab the
appeal ought to be allowed under item 434
a8 regards the cases and opinions hoth in
the lifetime of the testator and after his
death d, otherwise the appeal should be dis-
missed.

Lorp Sumner—This appeal has raised
three questions which, as they were copi-
ously and earnestly argued and go to the
root of long-settled practice, require a
reasoned solution, though I do not imagine
that the answer to them could ever have
been in doubt., These %uestions are— (1)
Does a pleaded charge of fraud strip those
against whom it is made of the ordinary
right to rely on professional privilege as a
grcund for resisting production of docu-
ments ? - (2) Is that privilege taken away

,because the relation of sclicitor and elienf,

on which it rests, arises between persons
who ave trustees and executors, and are in
effect parties to the action? (8) Is the
claim to refuse production of docurents on
the ground that they do not support his
opponent’s case but only his own, & claim
which is available solely for such documents
ag the claimant could give in evidence in
support of his own case?

(1) No one doubts_that the claim for pro-
fessional privilege does not & ply to docu-
ments which have been brought into exist-
ence in the course of or in furtherance of a
fraud to which both solicitor and client are

arties. To consult a solicitor about an
Intended course of action, in order to be
advised whether it is legitimate or not, or
to lay before a solicitor the facts relating to
a charge of fraud, actually made or anfici-
pated, and make a clean breast of it with
the object of being advised abaut the best
way in which to meet i, is & very different
thing from consulting him in order to learn
how to plan, execute, or stifie an actual
fraud. ., No one doubts again that you can
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neither try.out the issue in the avtion ona
mere interlocutory proceeding, nor require
the claimant to carry the issue raised to a
suceessful trial before he can obtain pro-
duction of documents which are only rele-
vant to that issue and only sought for the
purpose of proving it. I am, however, sure
that ib is equally clear in principle that no
mereallegation of a fraud, even thou hmade
in the most approved form of pleading, will
suffice in itse%) to overcome & claim of pro-
fessional privilege properly formulatéd.

North, J., in the flrst of the grounds of
décision in In re Postlethwaite (85 Ch, D. 722)
seems to have otherwise held. I think that
he overlooked the fact that in one of the
cases which he relied upon no fraud
appeared on the pleadings at all, and that
in the other pumerous facts had already
been admitted or ascertained. So far I
think that his decision was wrong.

TIf the dicta in Bullivant’s case of Romer,
L.J. ({1900] 2 Q.B. at p. 189) and of Lord
Davey ([1901] A.C. at p. 208) are to be read
as supporting such a view, I think they
ought not to be followed. As I read the
opinion of Lord Halsbury, he clearly holds
that a prima facie case must be ** made ont”
without purporting to define in what
“mode” this is to be done, and without
sanctioning & mere pleaded allegation as
sufficient. The right of the one party to
have discovery and inspection and the
right of the other, within cerbain areas, to
be protected from Inspection, are parallsl
rights ; in itself neither is paramount over
the other. It is therefore the business of
the party claiming production to meet a

roperly framed claim of professional privi-
ege by showing that the privilege does not
attach, becauseit is being asserted for doeu-
ments which were brought into existence
in furtherance of & fraud, and he can only
do this by establishing a prima facie cage
of fraud in fact. Bvidence, admission, infer-
ence, from circumstances which are common
ground, or **what not,” as Lord Halsbury
says, may serve for this purpose. I do not
pretend to define what material may and
what may not be used. The imperfections
of his pleadings or the dubious character of
his procedure in the action may militate
against the claimant’s case, The fact that
a motion to strike out his pleadings has
been made and has failed does not estublish
that he has a sufficient prima facie case
for this purpose. The stage in this action
is only an interlocutory one and the
materials must be weighed, such as_they
are, without the apparatus of a formal frial
of an issue, On such materials the court
must judge whether the claim of privilege
1is displaced ¢ér not. )

This is, as I understaud it, the view taken
by the Court of Appeal, though expressed
in somewhat different language. It is not

my business even to form any opinion now .

a8 to the plaintiff's prospects at the trial,
but I see no ground for thinking that on
the material before it the Court of Appeal
was not justified in holding that no suf-
fleient foundation had been [aid for setting
aside the respondents’ claim of professional

privilege,

"

(2) The necessity which has sometimes
been said to be the fonndation for the
claim of professional privilege iz not the
necessity for confiding in the particular
solicitor consulted, but the necessity for
letting a litigant confide in some solicitor,
It is equally obvious that this principle
involves allowing the litigant to choose his
own solicitor and to consult the person in
whom he feels confidence. Mo limit ths
gersons among whom he can choose might

e to deny him o choice, To say that if he
chooses to consult a co-executor he does so
on the terms that their writben communi-
cations will be open to his opponent, so
penalises that particular choice that in
effect it is & prohibition. For reasons
stated later I say nothing of the special
case when a solicitor and client are execu-
tors of a will under which the party claim-
ing production is a beneflciary, but T do not
wish to be understood ns accepting the
appellant’s argument, which I think it
hirelevant at present to discuss,

(8) No case has been cited which decides
that the right to refuse production of rele-
vant documents, on the ground that they
only support the tpossessor’s case, is limited
to “evidences” of his cage in the sense that
they are such as could be put in evidence
by him and form part of his title. Before
the Judicature Acts many cases were
décided on claims to refuse production of
documents which their possessor might
have put in evidence, and none are forth-
coming, it seems, in ‘which the documents
could not have besn so used, The two cases
which were said to have decided the point
—Enight v. Wauterford (Marquis of), 1838,
2Y. &G, Bx, 22, and Hey v, De la Hey, 1886,
‘W. N, 10I-—turn out on examination to be
decisions on pther grounds. Very little can
be inferred from such a condition of the
reported authorities. It may be accidental,
In any case the point turns on different
considerations. The orders and rules made
under the statutory authority of the Judi-
cature Acts are the code which is para-
mount in matblers which they regulate.
The same word “relate” is used in them in
connection with the obligation to make dis-
covery by affidavit and ,with the right to
refuse production on the specifled ground in
question. In terms nelther is limited,
and relevancy and that alone is the test.
In substance that must be so as to dis-
covery, and no reason has been suggested

why it should not equally be so as to privi- -

lege from production, and for many years
this has been regarded as settled practice.
‘The cantrary would work injustice, I think
the appellant's contention fails, '

As 10 the questions arising upon item 434
the two eases for the opinion of counsel and
the opinions of counsel thereon I am not
disposed to allow the appeal. If the docu-
ments were submitted to the learned Judge
in order that he might decide onece for all
whether they should be produced or nof
his decision could not be appealed (Bustros
v. White, 1 Q.B.D. at p. 427), but the reason
for this must be that both parties have so

. intended, The &'oint requesl, of both parties

that the learned Judge should inspect the

i
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documents for himself would in itself raise
8 presumption ‘that the intention was to
su z:pit them for his final decision, bub the
special language used may negative that,
Contrary to the respondents’ contention I
think in the present cnse the language used
would not in itself negative that presump-
tion, though it is true that after the judg-
mert of Peterson, J., was given counsel for
the now respondent said—* Will your Lord-
ship give us leave to appeal in regard to
such parta of your decision as are against
us ?” whieh included these particular docu-
ments, and leave was given, and at the
request of the other sidewas made **mutual.”
The case, however, goes farther, If the
learned J udlg]e’s decision is unappealable it
is because the parties have agreed that it
should be so, aud here this is in dispute, Mr
Tomlin says that whatever words he used
this never was his meaning, The agree-
ment whatever it was never was reduced
into writing and signed, and in theraselves
the words are susceptible of more than one
interpretation. It has not been contended
for the : Fpe]lant that by accepting Mr
Tomlin’s language in the wider sense his
position thes In any way been changed on
the faith of the words being so infended
and understood, and the question therefore
is whether there wus any consensus ani-
morwm between counsel if the decision Mr
Tomlin asked for was meant to be appeal-
able; and the decision Mr Hughes assented
to take was understood to be unappealable.

This controversy has been raised before
the Oourt of Apypeal and in substance de-
cided. Such a case must be exceptional,
and I think must be rare and must depend
mainly upon the statements of counsel. It
is hardly a matter suitable for appeal to
your Lordships’ House, and I ses no. suffi-
cient reason for interfering with the deber-

mination of it at which the Court of Appeal-

arrived, .
There is a further point as to the opinion
of counsel, No 1 of No 434. It was baken in
the lifetime of the testator, and though the
defendants’ first affidavit covers it by the
deseription *“Oases and instructions to ecoun-
sel to advise the executors of Sir Joseph
Whitworth ag to his will and codicils, and
- eoungel’s opinion and notes thereon,” their
second affidavit showed that it consisted of
communications “between the testator and
his counsel,” and only the second is said to
have been between counsel and the execu-
tors. The Lords Justices examined the
documents in the first item as Peterson, J,,
had done. They agree with Peterson, J.,
that they might be used to support the
plaintiff’s case, and one of the grounds on
which protection was claimed fails accor-
dingly, bub they go on to say that the claim
of professional privilege covers them. This
is the claim of tﬁe client, and if the testator
alone was the client I do not guite see how
the defendants could set up professional
privilege. It may be, however, that the
proposed executors and legatees joined in
taking this opinion, I have not seen the
papers, Peterson, J., rejected the claim to
refuse production, partly on what has beerr
called the “propristary” ground,’ partly
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because he thought that no professionsl
privilege can be claimed between to-execu-.
tors. He does not negative the possibility
that the proposed executors were ulso My
Theobald’s clients in the matter, and it B0,
the view of Bankes and Warrington, L.JT.,
would be exglained. Tam not satisfied that
your Lordships should interfere, It is a
question of particular documents, not of
general prinociple.

The remaining matters relate to the ap-

lication of well-settled rules to the particu-
ar facts of this casein a mere interloeutory
proceeding, I agree that the appellant has
no claim to see these documents, including
the first of the two cases for opinion in No.
434, except under the law relating to dis-
covery, because while the releases obtained
by ¢ Whitworth’s executors” stand, to say
nothing of the fourth codicil, he cannot
claim to see them as being his documents in
any sense, I am satisfled that if the two
letters dated 80th Decemnber 1895 and 28th
January1895 have been wrongly appreciated
by the respondents in relation” to discovery
{which I by no means decide) their error
has not been such ag to cast doubt on their
general understanding or observance of
their obligations, or to vitiate their claims
to withhold disclosure in respect of other
documents.

In drawing up the order of the Uourt of
Appeal an error has been meade as to which
I think the reslivondents have been to blames,
and might well have been made liable in
costs to some extent, but as two of your
Lordships think ditferently, as the appellant
has already seen some of the documents
which the order has erroneously deult with,
and as counsel has undertaken for the pro-
duetion of the others when requested, and
as the order being interlocutory is only of
importance as affecting production, I acqui-
eace in their views.

Lagree that the appeal should be dismissed
with costs,

Lorb PARMOOR—Sir Joseph Whibtworth
died in January 1887, seized or possessed of
real or personal estate of great value. The
appellant is the legal personal representa-
tive of Fanny Uniacke, who was the heiress-
at-law and one of the two next-of-kin of the
testator, The respondents are the respec-
tive legal personal representatives of the
execubors of Sir Joseph Whitworth., The
action related to the estate and testamen-
tary disposition of Sir Joseph Whitworth,
and the plaintiff charged that there was
either a secret trust or that the executors
took the residuary real and personal estate
for their own absolute use and beneflt, and
that the form in which the testamentary
disposition was arranged or settled was a

mere fraudulent deviee or scheme for appro- -

riating to the use of the executors a very
Pa.rge portion of the estate of the testator.
It is not necessary to determine how far the
action is well constituted, so long as the
robate of the will and codicils of the testa~
or have not been recalled. The appeal
must be determined on the pleadings as
they stand. The questicn is whether an
order for produetion of the documents con-
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tained in the second part of the schedule of
documetits should be made. These docu-
ments relate to the matters in guestion in
the acbion, but their production is refused
on the ground that they are privileged
either as being documents which consist
solely of professional communications of a
confidential nature, which for the purpose of
obtaining legal advice have passed between
the execubors and theiyr solicitors, or on the
groiind that the documents either do notin
any way relate to the matters in issue in
this action, or in so far as they do relate,
relate solely to the case of the defendants
and not to the case of the plaintiff, and do
not in any way tender a support to the
plaintiff’s case or impeach that of the defen-
dants, In form this privilege is sufflciently
claimed, but it was urged on behulf of the
appellants that over a long peviod of years
the meaning of the cluim for privilege on
the ground that the documents related
exclusively to the case of the defendants had
been misunderstood, and that the privilege
only extended to such documents as might
be admissible in evidence to support the
defendant’s case. . The claim for privilege
wag disputed bﬁ the appellant on various
grounds, and the guestion for determina-
tion is whether and how far these objections
raised on behalf of the appellant can be
- maintained.
- A cestui guie trust in an action agsainst his
trustees is generally entitled to the produe-
tion for inspection of all documents relating
to the affairs of the trust. Itis not material
for the present purpose whether this right
is to be regarded as & paramount proprie-
tary right in the cestui que trust or as a
riggb to be enforced under the law of dia-
cavery, since in both cases an essential
preliminary is either the admission or the
estgblishment of the status on which the
right is based, Lagreein the view expressed
by Peterson, J., that the rule as to the right
of a cestui que trust to the production of
trust documents for inspection does mnot
apply when the question to be tried in the
actipn is whether the plaintiff is o cestui que
trust or not. In the present case not only
is the status of the appellant as a cestui que
trust disputed, but in addition & relsase was
executed, which unless it can be set aside is
a bar to his claim, Ib is not necessary to
consgider on what grounds the release is
attacked, bub it is cbvious that there may
be formidable difficulties in the way of the
appellant under this head, The attention of
your Lordships is directed to various autho-
rities, bub it is sufficient to refer to Wynne
v. Huwmberston, 1858, 27 Beav. 421, and to
Compton v. Barl Grey, 1826, 1 Y, & J, 154.
The second goit«b raised on behalf of the
appellantwas based on the proposition that
professional privilege does not apply to a
case in which a solicitor who ig ‘a trustee
has acted as professional adviser to himself
and his co-trustees, who are co-defendants
in the action. It was not contended that
this principle would apply where profes-
sional advice was taken on a personal
matter affecting one of the trustees, but in
the present case the affidavit of documents
shows that the privilege is claimed in

respect of documents which do relate to the
trust matters in question.” It is notorious
that in many eases solicitors are appointed
ag co-trustees with full power to act as solici-
tors in their professional capacity in rela-
tion to trust matters, and to make in respect
thereof ordinary fprofes:siotml charges.

As s matter of prineiple, it is difficult to
understand why confidential communica-
tions made to a solicitor in his professional
capaciby should cease to be privileged
because such solicitor has been appointed
as & co-trustee by the testator with a power
o act as solicitor in the affairs of the trust,
There is no less necessity in such a case-to
protect in the interests of justice such a
disclosure of the facts and conditions as is
required to obtain professional and confi-
dential advice. To hold otherwise would
deprive a lay trustee of s privilege which
would attach to commuuications made to
an outside solicitor, with the result that it
might be necessary for him to take such
advice in preference to that of the solicitor
especially cognisant of the trust affairs. It
is not a relevant consideration thab com-
munications between co-defendants, none
of whom are solicitors, are not privileged.
In the argument on behalf of the appellant
relinnce was placed on the case of In re
Pogtlethwaife, 35 Ch. D. 722. 1In this case
the plaintiff, who sought the produation of
documents, was undoubtedly a beneficiary,
Further, & charge was made in the state.
ment of claim that the purchase in the
name of a third person was a fraudolent
device.intended to cover up & real purchase
by one of the two trustees. As to this it is
nob necessary to say more since the decision
turned on the special circumstances of the
case. I agree with Warrington, L.J., that
the claim to have the documents produced
was placed on the prOﬁriemry right of the
plaintiff, and not on the ground that the
claim of privilege was destroyed owing to
the fact thab the solicitor consulted was also
a co-trustee. If, however, the judgment of
North, J., can be extended to cover the
claim made by the plaintiff in this case the
principle is stated in too wide termws and
cannob be maintsined.

The third point relied on by the a pellang
a8 an answer to the claim of prof%ssiona.l
privilege is that the present case comes
within the principle that such privilege
does not attach where u fraud has been
concocted between a solicitor and his client,
or where advice has been given to a client
by a solicitor in order to enable him to CAYLY
through a fraudulent transaction, If the
present cage can be brought within bhis
principle there will be no professionat pri-
vilege, since it is no parf of the profes-
sional duty of a solicitor either to take
Egrt in the concoction of fraud or to advise

is client how to carry through a fraud,
Transactions and communications for such
purposes cannob be said to pass in profes-
sional confldence in the course of profes-
sional employment. Such & case must be
differentiated from a case in which after
the commission of a crime, or in order to
meet & charge of fraud made against him
in a civil action, & client consults & solieitop
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in his professional capacity, employing him
to obtain the benefit of his confidential
advice and assistance, The appellant does
.make in his pleadings a charge that a fraud
hag bheen comcocted between the solicitor
and client, and the guestion which arises is
whether such a prima facie case of a defi-
nite character has in some way been brought
to the notice of the Court as to justify the
Oourt in holding that the appellant has the
ordinary right of production of documents
réelating ‘to his case, the defendents in re-
spect of such production not bringing thein-
selves within the protection of professional
privilege.

It may be that the allegations in the
statement of claim, apart from any obher
source of information, are sufficiently ex-
plicit to negative the claim of professional
privilege, but the proposition that the mere
pleading of fraud is in itsslf sufficient neces-
sarily to defeat the claim of professional
privilege cannot be maintained. To admit
this proposition would be equivalent to say-
ing that the claim to protection for profes-
sional privilege—a claim founded in the
interest of the proper administration of
justice—could be defeated by the skill of a
pleader and the use of technical language
whenever it was desired to obtain an inspec-
tion of documents otherwise privileged in
‘the expectation of the discovery by this
means of information to snpgorb & charge
of fraud.. On the other hand in order to
obtain the production of documents it is
certainly not necessary to prove the exist-
ence of fraud, and such an obligation might
result in the non-production of documents
which in a particular instance might con-
stitute the only evidence on which the
plaintiff relied to establish his case.

In the case of Bullivant v. Attorney-
General for Viclorin ([1801] A,C. at p.
201) Lord Halsbury in advising the House
says — ‘The line which the Courts have
hitherto taken and I hope will preserve is
this —that in order:to displace the prima
Jacie right of silence by a witness who has
been put in the relation of professional con-
fidence with his client, before that confi-
dence can.be broken Eou must have some
definite charge either by way of allegation,
or affidavit, or what not.,” This passage
relates to the giving of evidence before com-
missioners, but there i8 no difference in the
principle applicable in such a cage and the

rinciple applicable to the production of
gocum’ent& on an interlocutory application.
Whether the circumstances brought to the
notice of the Court in & particular case are
sufficiently explicit to establish a prima
facie case of definite fraud either by allega-
tion, affidavit, or in soms other way, will
depend on special facts in each case—Reg.
v. Cowx and Ruailton, 1884, 14 Q.B.D, 168, But
something moreis réguired than mere plead-
ing, or than mere surmise or conjecture. If.
in the present appeal there is disclosed a
real pruma facie case of definite fraud, this
-musgt be found in the allegations contained
in the pleadings and particulars, seeing that
there has been no affidavit and no informa-
tion fromany othersource. In thestatement
of claim fraud is alleged as an alternative

to & gecret' trust, on the ground that the
form in which the testamentary disposition
of the testator was settled Gr arranged by
Christie and Darbishire was a mere fraudu-
lent device or scheme for appropriating to
the use of Whitworth’s executors a very
large portion of the testator's estate. This
allegation is not supported by the statement
of any facts which might give positiveness
or distinctness to the charge, bub rests on
nothing more than pleading or mere sue-
mise and conjecture.  In my opinion this is

insuffieient either to support the right of

the appellant to inspection or to defeat the
claim of the defendant to the protection of
grof6551ona,l privilege, and I agres with the
ecision arrived at by the Court of Appeal
under this head. I desire to add that the
refusal of the Court to strike out the state-
ment of claim on the application of the
defendants does nob of itself establish any
case of prima foecie fraud or make the case
other than one of mere surmise and con-
Jecture, '
The next question for consideration is

- whether the claim of privilege has been

sufflciently made in the statement that the
documents relate solely to the case of the
defendants and not to the case of the plain-
tiff, and do not in any way tend to support;
the plaintiff's case or impeach that of the
defendants. It wasargued on behalf of the

laintiff that to support the cluim for privi-
ege the documents must be such as might
be admissible in evidence to support the
case of the defendants, I think that thisis
an impossible contention, and that to assent
to it would be to admit a proposition which
is not supportable either in principle or by
authority.” The affidavit for discovery of
documents includes all documents in the
possession and power of the deponent which
relate to the matter in question and clearly
is not limited only to such documents as
way be admissible in evidenee, Such s limi-
tation would destroy in great part the value
of discovery ; but if documents must be dis-
closed in the affidavit of documents indepen-
dently of whether they are admissible in
evidence or not, it is difficult to suggest any
reason why the claim of privilege against
production should not cover the same docu-
ments. For instance the copy of a docu-
ment, although not in itself admissible in
evidence, comes within the same category
as the original document in so far as con-
cerns the privilege of produetion, but if
there were an obligation to produce, it would
give the same information as the document
itself, though such a document would itself
be protected on the ground that it is admis-
sible in evidence., ~ This novel doctrine
assumes that the word *“‘relute” can be
read as synonymous to admissible in evi-
dence—an assumption for which there ig
no warrant.

The attention of your Lordships was
called to a number of passages in the works
of Hare and 8irJ, Wigram. Itisnot neces-
sary to consider thess passages in detail, but
I can find none which support the proposi-
tion that there is no privilege attaching to
documents which relate exclusively to the
case of one party to an action, unless such

[i]
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documents may be admissible in evidence
in support of his case. To quote one passage
to the contrary from Sir J. Wigram’s book,
p. 264—° A plaintiff is not entitled to exact
from the defemdant any discovery exclu-
gively relating to his case, or of the evi-
dence by means of which that case is to
be establislied.”

Numerous authorities were quoted to your
Lordships in lhe argument on behalf of the
plaintiff, but there is no case which holds
that a document not admissible in evidence
. i8 outside the claim of privilege although
sich document veldtes solely to the oppo-

nent’s case and nob to the case of the party’

seeking production -— Bewicke v. Graham
(71 Q.B.D. 400) is & direct authority that the
claim of privilege is sufficiently made in the
form similar to that used in the present
case, Oopmpare Budden v. Wilkinson,
[1893] 2 Q.B. 432.

The only cases which could present any
difficulty are Knight v. Marquis of Waier-
Jord, 2Y, & O. Hx. 22, aud Hey v. Da la
Hey, 1886 W, N. 101. 1 have had the advan-
tage of reading the opinion expressed hy
Lord Wrenbury on these cases and desire
to express my entire coneurrence. It was
further argued that the affidavit filed on
behalf of the defendants was on its face
untrustworthy. This argument raises no
question of principle, but there appears to
be no adequabe reason for displacing the
oath of Mr Darbishire. The test fo be
applied is well stated in the case of Roberty
v. Oppenheim (1884, 26 Ch.D. 724) by Cotton,
L.J.—*'We ought not to speculate in order
to get rid of the protection claimed, and we
ought to accept the affidavit as conclusive
unless the Court, can see distinctly that the
oath of the party cannot be relied on,”

In the course of his exhaustive argnment
Mr Hughes handed in for the convenience
of your Lordships a chart of the documents.
Documents 434 (1) if privileged from pro-
duction are only so privileged as documents
which relate entirely te the case of the
defendants — Documents 484 (2) may be
privileged either under the claim of profes-
sional privilege or as documents which
relate entirely to the case of the defendants.
These' documents were inspected by the
learned Judge, and it was argued that he
acted as arbitrator between the parties
with their consent, and that no appeal
would lie against the order for production.
The matter is not free from doubt, and
there was a difference in the understanding
of the two counsel both of whom with
evident sincerity referred to what passed
before the learned Judge at the trial, It is
sufficient to say that I am nob prepaved to
differ from the conclusion of the E}ourt of
Appeal. ' The order of the Court of Appeal
includes documents, to the production of
which the counsel for the defendants agreed
in the hearing before Peterson, J., énd on
which no appeal was opened in the Oourt
of Appeal, and documents for which no
privilege was claimed in the affidavit.of
Mr Darbishire, The order should be that,
the respondents undertaking to produce
these documents, the appeal should be dis-
missed with costs,

Lorp WRENBURY — As legal personal
representative of the heiress.at-law and one
of the next-of-kin of the testator the plain-
tiff claims to be entitled to certain part of
the testator’s estate. Hisclalm is made not
under the will but upon the footing of an
intestacy as regards 'So much of the estate
a8 upon the face of the will was gjven to
the three executors absolutely in ‘equal
third shares. If he is right the executors
are frustees for him and none the less Ly
reagon of the fact that he claims not under
a gifh contained in the will but by reason
of there being, as he says, no effectial bene-
ficial gift there contained. The executors
are trustees for whomsoever is beneficially
entitled to the testator’s property.

If the plaintiff is right in saying that he
is a beneficiary, and if the documents are
documents belouging to the executors as
executors, he has a right to access to the
documents which he desires to inspect upon
what has been called in the judgments in
this ‘case a proprietary right. The bene-
flciary is entitled to see all trust docu-
ments bevause they are trust documents
and because he is & beneficiary. They are
in this seiise his own. Action or no action
he is entitled to access to them, This has
nothing to do with discovery, The right to

discovery is a right to see someone else’s,

documents. The proprietary right is a
right to access to documents which ure

your own. No question of professional .

privilege arises in such a case, Documents
containing professional advice taken by the
executors as trustees contain advice taken
by trustees for their cestui que trust, and
the beneficiaries are entitled to see them
because they are beneficiaries, The frst
case in Talbot v. Marshfield (1866, 2 Dr. &
Sm. 549) is an instance,

But this plaintiff cannot; as matters stand
say that he is a beneficiary, That is the
very question to be determined in the liti ga-
tion, Before he can establish that he is a
cestui que trust he has two difficulties to
surmount. The one is that he must estub-
lish bhat there is property undisposed of by
the will. The will on its face purports to
dispose absolutely of the whole. He says
there wag & secreb trust, thab this trust
failed, and that the funds in the hands of
the executorsare, as between them and him,
bound by a trust which he can enforce, viz,,
a trust for those who would be entitled it
the secret trust failed as he saysitdid, One

: g’;les_bion at issue in the action is whether

ere was any such secret trust or whether

bhe executors are right in saying as they do

- that the property was given absolutely to

them in equal fhird shares. The obher
difficulty is that Mrs Uniacke (as whose
legal personal representative he sues) exe-
cuted on the 2lst November 1889 a re-
lease which laid the above gquestion at
rest in & manner fatal to his claim, and
unless and until he succeeds in setting that
rélease aside he has n6 claim to any part of
the estate. That releage is thirty years old,
the parties to it are dead, Evic%;nce has
thus been lost, and there is no presumption
that it will be, and noprima facie case made
to lead tio the belief that it will be, set uside.
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In this state of facts the plaintiff cannot
asgert a proprietary right to the documents
on the footing that they are his, and cannot
enforeeinspection on that geound. Ifautho-
rity be needed, Wynne v. Humberaton (27
Beav. 421) is clear authority upon the point,

This being so the plaintiff must succeed,
if at all, upon the ground that he has a
right to discovery of the documents—a right
to inspect them nothwithstanding they are
not his—beoause they relate to the matters
in question in the action, Prima facie he
iz entitled to inspection on that ground. It
is for the defendants to show valid grounds
for protecting them fromw inspection. The
grounds upon which they resist inspection
have to be considered under three heads,

The first is professional privilege. As to
this the plaintiff says—Thers is no profes-
sional privilege,because thesolicitorwho was
consulted was himself one of the trestees.
In my opinion this contention cannot be
supported. Professional privilege is based
upon public poligy. Itisconsidered that for
purposes of justice a client ought to be in a
position to go to his solicitor and be wholly
untrammelled_in sgea‘king to him without
any reserve; that he ought to be in a posi-
tion to obtain his advice, and that all this
should be done under the veil of professional
confldence, Lord Brou%{ham in Greenough
v. Goskell (1838, 1 My, & K. 98) gives the true
foundation of the doctrine, 1seenoground
of principle why this should be affected b
the fnét that the solicitor is a co-trustee wit
theclient. The appellant says that the solici.
tor trnstee is bound to answer the cestui que
trust as to any matter relating to the trust,
8o -he is, unless he is conatrained by some
superior duty. To say that professional
confidence is not & superior duty is to beg
the question, If the trustee who is not
solicitor is asked the question he js entitled
to_claim privilege, for otherwise public
policy would be defeated in compelling him
to -answer, Hjs privilege cannobt lapse
because the solicitor whom he consults owes
a duby to another, And if the frustee who
is solicitor 1s asked he is entitled:to reply
that heis constrained by the privilege of his
client which he is not entitled to hreak.
But, says the appellant, the trustee should
have gone to some other solicitor, Tn the

present case the testator in fact by his first .

codicil authorised the trustee solicitor to act
as golicitor to the trust, Bub I do not rely
on this as differentiating the case. There
is nothing wrong in employing a co-trustee
as solicitor. If privilege would bave existed
if the solicitor had nob been trustee 1 can-
not see anything that-will destroy privilege
when he is. Other considerations would
arise if the case made were that the trustees
were conspiring to defraud the trust, for it
is no part of a solicitor's duty to advise his
client how to commit » fraud, This is a
geparate ground which I shall deal with
presently. . ]
The appellant relies on In re Postlethwasite,
85 Oh. D. 722, The case differs from the
present in materisl particulars;” The plain-
tiff there was a cosbui que trust ; there was
na question about that. He had a proprie-
tary right, and had that right to see every

document in the trustees’ hands which had
been obtained bT them ag trustees, Pro-
tection could only be claimed (and it was
claimed) on the ground that the documents
came Into existence on an occasion when
the lay trustee was consulting the solicitor
trustee nob ag solicitor to the trust but as
his private solicitor. The illustration given
by North, J., in In re Postlethwaite upon his
second ground is far from convincing, Not
everything that is said at a professional
interview between solicitor and client is
Frivileged any more than the whole of a
etber, some part of which contains. pro-
fessional advice and other paxbt bears no
such character, is rivileged,

In my opinion this plaintiff, who cannot
at present affirm that he is, or even say that
he has established a prima facie case that
he is, a cestui que trust, cannot succeed on

the ground of proprietary right, and cannot.

on the mere ground that the solicitor was s
co-trustee exclude the privilege if in other
respects it is rightly claimed,

'The second question for consideration is

whether privilege has rightly been claimed -

by the defendants on the ground thab the
documents relate solely to the defondants’
case and nat to the case of the plaintitf, and
do not tend to support the plaintiff’s case,
and do not contain anything impeaching
the defendants’ case. Upon this bs)le plain-
tiff has advanced a contention which is
startling to me, that privilege under $hoge
words can only be claimed for documents
which the defendants could put in evi-
dence at the trianl. The words are to be
understood, he says, as if they ran **relate
solely to and could be used by the defen-
dants in support of their case.” My first
observation upon this is that these are not
the words, and it would have been easy to
require these words if this were the mean-
ing. The second observation is that this
canuot be the meaning of the words, and
for this reason. The verb used is *“relate.”
The same word is used in defining the whole
clasg of the documents as to which the affi-
davit of documents is to be made. They are
all the doguments which “relate” to the
matters in question in the action, whether
they be capable of being given in evidence
or not. 'I'he documents to which the affi-
davit i3 to extend is nobt confined to
documents which somebody could use in
evidence. The usamme meaning must he
attributed to the word in the language
under consideration,

Further, it is obvious that there are many
documents-which the defendants conld not
putin evidence which they would be entitled
to protect from inspection. The defendant’s
private diary, which may be most useful to
him in enabling him to determine and speak
to a relevant date, is a document which he
cunnot put in evidence, but the plaintift
could not get inspection of it. So if the
defendant has made a copy of a deed re-
lating only to his own title, or has made for
his own use a translation of a document in
Norman Frencly, or has prepared for his
own guidance a note or abstract of what he
is in & position to say in evidence, he could
not pub the copy or translation or note in

1
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evidence (lunless as regards the co%y deed or
the translation the original had been lost,
and he was entitled to use secondary evi-
dence), but the plaintiff could not obtain
discovery of such documents as those so as
to acquaint himself with the contents of the
deed or the nature of the proposed evidence.
Numerous authorities have been cited by
the appella,nb in which the word ‘fevi-
dences” has been used, und in which doen-
ments which were ‘‘evidences” in the sense
that the defendant could use them as evi-
dence have been protected. Bub no cases
have been cited in which an order has been
made that documents which swere not
“gyidences” be discovered on the ground
that although privilege was appropriately
claimed in all other respects the opposite
party was entitled on that ground to in-
spect them, unless it be Knight v. Water-
Jord (Marquess of) (2 Y. & C. BEx. 22) and
Hey v, De lo Hey (1888, W. N, 10}). Neither
of these cases goes this length. In the
former case the map, it was said, “may
possibly be evidence of the extent of the
manor, and may therefore throw some
light on the plaintiff’s claims” (see 2 Y. &
C. BEx,, ot p. 41), The Court rolls were “a
collection of Court rolls which he liolds for
the benefit of others,” and as to the answer
and the letters reasons are assigned which
support production on grounds of special
maktters, nob'%rounds of general application.
Iu Heyv. De la Hey the defendants by their
affidavit claimed that the documents *“ were
intended to be or might be used by the de-
fendantsin evidence,” and theCourt ordersd
production on the ground that they could
not be so used. They were letters between
co-defendants, and the ground was obviounsly
a good one, The documents were discover-
able unless there were some other ground
of privilege on which the affidavit and the
reporb are alike silent. Ta found a,%gthing
upon a report of this kind in the Weekly
otes is, in my opinion, impossible,

Upon this point Bewicke v. Graham (7
Q. B.D. 400) is important and establishes, I
think, the law as I understand it to be—
(see Bray on Discovery, 1886 ed. p. 485),

The defendants’ claim of privilege under
this second head is, in my opinion, gond.

Then the scene changes and the plaintiff
says—!* Granted all this, it remains that
these documents are discoverable because [
allege a case of fraud,” Here he relies
principally upon Bullivant's case ([1900] 2
Q.B. 163; 1801 A.C, 194), and_in particular
upon the words of Romer, L.J., “the claim
of privilege is unavailing in cases where
fraud or illegality is alleged, and the exist-
ence of that fraud or illegality being in
issue the dotuments are relevant to that
issue.”. To cite these words and rely npon
them as laying down a general principle
apart from the context and the facts with
reference to which they were uttered is, of
course, quite inudmissible, For insbance, if
the affidavit showed that the documents
related to professional advice sought for
and obbaineg by the party in anticipation of
litigation or under the stress of litigation in
respech of the alleged fraud, no one could
dispute that they were protected. The

Lord Justice's words must, of course, be

qualified accordingly, Not every document -

relevant to bhe issue of fraud, but documents
which are not upon some other ground
privileged, are exposged to production, For
the present purpase it is sufficiently accy-
rate to say that documents relating to the
conception and carrying out of the alleged
fraud are not, but documents arising in
frofessional confidence as to defence against
he alleged fraud are protected.

Further, as regards documents which
upon the principle above staled are open to
inspection, the plaintiff must in asking for
them go at any rate so far as to sabisfy
the court that his allegations of fraud are
not merely the bold assertions of a reckless
pleader, but are such as to be regarded
seriously as constituting prima facte a case
of fraud resting on solid grounds., Here
againe sentence from Lord Davey's opinion
in Bullivant's caseis to be read carefully and
its meaning to be ascertained fram the cir-
cumstances in which it was uttered. “I do
not disgent,” he sgys, * from what was said
by Mr Haldane, that it must be assumed
for tlie present purpose that the case stated
in the plendings is'true for the purpose of
testing the right to production.

“In Bullivands case an information had
been flled in the Supreme Court of Victoria
and a comunission had been issued to take
the evidence of a witness in this country.
Upon this examination he was called upon
to produnce a certain book, The question in
the action wus whether the defendant was
“evading” a statute. In the Oourt of
Appeal the case whs decided upon the foot-
ing that the nllegations of intent to evade
were allegations of fraud. The House of
Lords reversed the Court of Appeal on the
ground that evasion of a statute iz not, in
one sense of the word, a fraud and that
there was no sufficient allegation of fraud.
Upon this state of facts Lord Davey'’s words
obviously fell far short of the meaning that
if fraud be alleged the Conrt must assume
that it is true. Lord Halsbhury’s words are
that ¢ before professional confidence can be
broken you must have some definite charge
either by way of allegation or affidavit or
what not.” If I may venture to express
this in my own words, 1 should say that to

. obtain discovery on the ground of fraud the

plaintiff must. show to the satisfaction of
the Court good ground for saying that
prima facte a state of things exists which,
if not displaced ab the trial, will support a
charge of fraud. This may be done in
various ways—admissions on the pleadings
of facts which go to show fraud—affidavits
in some interlocutory proceedings which go
to show frand — possibly even withont
ndmission or affidavit allegations of facts
which if not disputed or met by other facts
would- lead a reasonable person to see at
any rate & strong probability that there
was fraud, may be taken by the Court to be
sufficient, Hvery case must be decided on
its merits —(Reg v. Cox, 14 Q.B.D, 163).
The mere use of the word *fraud” or the
prefix of the adverb *fraudulently ” fron
time to time throughout the narrative will
not suffice . :

i
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The Oourt of Appeal found in the present
case no sufficient allegation of a case of
fraud. I agree. Par, 11 of the statement
of claim " charges” that the testator com-
* muniecated to his executors a secret trust
which was either too ‘indefinite or was

invalid by veason of the Mortmain Acts.
Suppose he did. Who was defrauded by
Lis doing so? Not the testator, for ey

hypothest it was he who made the com-
munication; he was a party to it and
intended it. Par. 12 “charges” that the
form in which the testamentary disposi-
tions' was (sic) arranged or settled by two
of the executors was & fraudulent device
for appropriating to the executors a part of
the testator’s estate and that the third
executor- was a parby to it. This is a
“charge” of the existence of a *“scheme,”
not the allegation of any facts which tend
prima, facie to support a case of fraud,
And there is nothing whutever in the way
of admission or evidence or circumstances
of suspicion to found a probability or a
prima facie case of fraud., This ground
therefore in my judgment fails,

It follows that the appeal wholly fails,
subject to something which must be'said as
to some particular documents. . . .

As regards the documents Nos. 434 (1) and
(2), these were inspected by the jndge with
Lhe consent of the parties. It is a makter
of everyday occurrence that to save time
and dispute the parties say, “Let the judge
see the document,” meaning that he is to
look at it as further material upon which
to base his judicial decision whether it is
privileged or not. No one in such a case
intends to make the judge an arbitrator,
and I am satisfled that the parties in the
present case did not so intend. As to the
right decision as regards those, the matter
stands thus—No. 435(1) is & case and opinion
taken in the testator’s lifetime. No. 434 (2)
is a case and opinion taken after his death.
In my opinion bobh. of these are protected,
and the order under appeal is right. No.
434 (2) is protected by professional privilege
—No. 434 (1) is not—(Russell v. Jackson,
9 Hare, 387). No. 434 (1), however, is pro-
tected upon the grounds stated by Lord
Sumner in his judgment, | i

The defendants giving an undertaking to
produce the documents Nos, 435 (2) and 487
{1} as to which the order under appeal is
obviously wrong by a slip, this appeal should
in my judgmen} be dismissed, with costs,

Appesl dismissed.
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(Before the Lord Chancellor (Birkenhead),
the Lord Chief Justice (Reading), Lords
"Haldane, Dunedin, Atkinson, Sumner,
Buckmaster, and Phillimore.)

REX v, BEARD.

Criminal Low—Murder—Act of Violence
Done in Furtherance of Rape—Plea of
Drunkenness—Intent,

Homicide by an act of viclence done
in the course or in the furtherance of a
felony {nvolving vialence is murder.

Insanity, whether produced by drunk-
enness or otherwise, is a. defence to the
crime charged, '

Evidence of drunkenness which ren-
ders the accused®incapable of forming
the specific intent essential to constitute
the crime should be taken imto considex-
ation with the other facts proved in
order to determine whether or nof he
had this intent.

HEvidence of drunkenness falling short
of a proved incapacity in the accused to
form the intent necessary to consbitute
the crime, and mevely establishing that
his mind was uffected by drink so that
he more readily gave way to some
violent passion, does not rebut the pre-
sumption that aman intends the natural
consequences of his acts,

Observations on Rex v. Meade, [1000]
1 X.B. 895.

Their Lordships’ judgment was delivered

yLORD CHANCELLOR (BIRKENHEAD) —
Arthur Beard was convicted of murder at
Chester Assizes and sentenced to deuth.
The Court of Criminal Agpeal quashed the
conviction and substitnted a verdict of man-
slaughter and a sentence of twenty years’
penal servitude. The case is brought to
your Lordships’ House under section 1, sub-
section 6, of the Uriminal Appeal Aet 1807
upon the certificate of the Attorney-General
that the decision of the Court of Criminal
Appedlinvolves a point of law of exeeptional
importance, The facts which are relevant
may be shortly stated,

About 6 p.m. or a little later on the 25th
July 1919 a givl of thirteen years of age was

- sent by her father to purchase some small

articles at a shop. About bulf-past six she
was seen entering the gate which leads into
Carfield Mill. The cmlg person then at the
mill was the prisoner Beard, who was there
in discharge of his duty as nith watchman,
He proceeded to have carnal knowledge of
the girl by force, and when she struggled to
escape from him he placed his hand over
her mouth, and his thumb on her throat,
thereby causing her death by suffocation.
There was some but not much evidence that
the prisoner was under the influence of
intoxicating liguor on the day and at the
time in question. This evidence was of a
character which is not unusual in crimes of.
violence, but in view of thelegal - problems
to which this case has given rise if requires
examination.




