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1
The Search for Consensus:  

A Legislative History of Bill C-31, 
1969–19851

Gerard Hartley

Introduction
Canada’s 1985 Indian Act amendment, known as Bill C-31, was intended to eliminate 
discrimination against Indian women by creating a non-discriminatory legal criteria 
for �����“Indian” under the Act. Before 1985, Indian status under the Indian 
Act was based on a patrilineal system in which a woman’s status was dependent 
on her father or husband’s status. Therefore Indian women who married Indian 
men retained their legal status, whereas Indian women who married non-Indian 
men lost their legal status and their ability to transmit status to their children. 
Indian men who married non-Indian women, however, not only retained their 
status, but also transmitted it to their wives and children. The pre-1985 Indian Act 
provision that removed status from Indian women who “married out” is known 
as section 12(1)(b). 

Many Aboriginal women viewed section 12(1)(b) as a blatant form of discrimi-
nation. However, when Aboriginal women’s groups began their long campaign in 
the early 1970s to pressure the government to amend the Indian Act, Canadians 
were generally unaware of and uninterested in their plight. But by the early 1980s, 
the problem of discrimination against Indian women was widely condemned in 
Canada and no longer considered acceptable in a society that valued equal rights 
and equal treatment for everyone.   

This paper examines the legislative history of Bill C-31 and describes the 
social and political context in which federal Indian Act policy developed during 
the period from 1969 to 1985. It begins by examining the origins of the debate 
over Aboriginal women’s rights in Canada in the early 1970s. It then traces 
the emergence of competing viewpoints within the Aboriginal community  
on “membership issues”,2 the evolution of government thinking on Indian Act 
policy, and the �����of Aboriginal viewpoints on federal policy consider-
ations. It also examines the rationale for Bill C-31 and Aboriginal people’s views 
of the bill. 

The primary impetus for Bill C-31 was the creation of an equality provision in 
the Canadian Charter of Rights and Freedoms and a United Nation ruling in 1981 
in favour of Sandra Lovelace, an Aboriginal woman who had lost her status under 

— 5 —

Aboriginal Volume 5.indb   5 7/10/07   9:58:14 AM

 
This is an excerpt from "Volume 5: Moving Forward, Making a Difference," in the Aboriginal Policy Research Series, © Thompson Educational Publishing, Inc., 2013 

To order copies of this volume, visit www.thompsonbooks.com or call 1-877-366-2763.



�  /  Part One: The Historical Dimension

section 12(1)(b). However, after years of consulting with Aboriginal leaders on 
how to amend the Indian Act, the federal government failed to achieve a consensus 
in the Aboriginal community and passed Bill C-31 in 1985 without the consent of 
these leaders. This paper will examine why Aboriginal groups opposed Bill C-31. 

Lavell-Bedard Case: the Origins of the 12(1)(b) 
Debate, 1969-1973
In 1971, an Ojibway woman from Manitoulin Island named Jeannette Corbière 
Lavell launched a legal challenge against section 12(1)(b) of the Indian Act. 
When it �rst began, Indian leaders paid very little attention to the case. But once it 
reached the Supreme Court of Canada in 1973, Lavell’s case had become a cause 
célèbre within the Indian community, leading to bitter divisions between Aboriginal 
women’s groups and many of Canada’s largely male-dominated Aboriginal asso-
ciations. The case also set the stage for the long and contentious 12(1)(b) debate 
that culminated in Canada’s 1985 Indian Act amendment, known as Bill C-31. 

Lavell’s case began in a York County court in June 1971 after her name was struck 
from the Indian register as a result of her marriage to a “white photographer.” She 
argued that section 12(1)(b) of the Indian Act contravened the equality clause of 
the 1960 Canadian Bill of Rights because it discriminated on the basis of gender. 
Indian men who married non-Indians retained their legal status; moreover, these 
men transmitted status to their non-Indian wives and children through section 11 
of the Indian Act. Section 12(1)(b), however, fully disinherited Indian women 
of their Indian rights and �����including their rights to band membership, to 
inherit on-reserve property, and even to live on-reserve.3   

The lower court judge dismissed Lavell’s arguments, stating that the matter 
should be dealt with by Parliament, not by the courts. Undaunted, Lavell appealed 
her case to the Federal Court of Appeal in October 1971, and won. The Federal 
Court of Appeal ruled that the Indian Act contravened the Bill of Rights because it 
denied Indian women equality before the law and ordered that 12(1)(b) be repealed.4

Following Lavell’s victory, a second legal challenge was launched against the 
Indian Act by Yvonne Bedard, a Six Nations woman who had also lost her status 
under section 12(1)(b). Bedard sought the repeal of the entire Indian Act, claiming 
that it discriminated on the basis of gender and race. The Supreme Court of Ontario 
ruled in Bedard’s favour by declaring section 12(1)(b) inoperative, but declined to 
rule on the question of whether the entire Indian Act should be repealed.5

While many Aboriginal women celebrated the Lavell and Bedard rulings, 
Indian leaders grew fearful that Indian reserves would be opened up to hundreds 
of native women and their families. As well, some Status Indians felt that “Non-
Status” women should have to live with their decision to “marry-out,” and 
therefore resented Lavell and Bedard’s efforts to bring about changes to the Act. 
One Indian woman told Bedard: “You have made your bed—now lie in it.”6
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1  /  The Search for Consensus  /  �

Generally, however, Indian attitudes were rooted in much broader legal concerns 
over the special status of Indian people in Canadian society and the preservation 
of Indian culture and land. Indian groups feared that the Lavell and Bedard cases 
could lead to the abolition of the entire Indian Act, which would in turn lead to 
the disappearance of the Indian reserve system and the destruction of the Indian 
way of life. In many ways, this reaction stemmed from the psychological impact 
of a 1969 federal policy proposal that had sought to end the federal government’s 
special relationship with the Indian people.7

In June 1969, the Trudeau government shocked Indians by releasing a White 
Paper on Indian Policy that recommended terminating all special rights for Indians, 
ending legal status and the Indian reserve system, and repealing the Indian Act. 
The proposed policy was a ������of Prime Minister Trudeau’s promise of a Just 
Society, with its emphasis on equality and the protection of individual rights, and 
his general mistrust of collective rights. Indian leaders, however, ����rejected 
the White Paper, denouncing it as an attempt by the government to abrogate its 
legal and moral responsibility to the Indian people. The government’s proposed 
policy created wide-spread fear among Indians, who perceived it as a fundamental 
threat to the survival of the Indian people.8

This fear galvanized the Indian movement in Canada and led to a resurgence 
of Indian organizations. Indian leaders across Canada joined together to create a 
powerful new lobby association called the National Indian Brotherhood (NIB) 
to “negotiate from strength with the federal government.” The unity achieved 
among Indian leaders in the aftermath of the White Paper was unprecedented in 
the history of Indian-White relations in Canada.9

Through the NIB, the Indian people vehemently opposed the White Paper. 
But the most effective response to the government came from the Indian Asso-
ciation of Alberta (IAA) whose 24-year-old president, Harold Cardinal, published 
a widely-read condemnation of the White Paper entitled The Unjust Society—a 
mocking reference to Trudeau’s Just Society promise. Cardinal warned that the 
White Paper was just another federal policy amounting to “total assimilation of 
the Indian people, plans that spell cultural genocide.”10

In June 1970, the Alberta Chiefs presented the Trudeau government with 
their own policy proposal, called the “Red Paper,” which rejected outright the 
White Paper, asserting that: “Retaining the legal status of Indians is necessary if 
Indians are to be treated justly. Justice requires that the special history, rights and 
circumstances of Indian people be recognized.” As a result of these pressures, the 
Trudeau government jettisoned its proposed policy and publicly promised not to 
make changes to the Indian Act without the consent of the Indian people.11

The 1972 Lavell-Bedard rulings brought back many fears for Indian leaders. 
While the White Paper had failed to end special status for Indians or repeal the 
Indian Act, many in the Indian community believed that the Lavell-Bedard 
cases might succeed where the White Paper had not. With the objective of 
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�  /  Part One: The Historical Dimension

preventing abolition of the entire Indian Act, the Alberta Chiefs convinced the 
NIB to intervene against Lavell and Bedard. The federal government appealed 
the Lavell-Bedard cases to the Supreme Court of Canada, hoping to avoid being 
forced to revise the Indian Act.12

Lavell and Bedard, then, were up against both the Government of Canada and 
a multitude of powerful, well-funded, and politically-organized Indian associa-
tions. The two women did receive strong support from a women’s group known 
as Indian Rights for Indian Women (IRIW); however, this organization was less 
�����and less ������than the NIB, the IAA, or any of the other Indian 
associations. The group did not formally incorporate until 1974, and was therefore 
unable to intervene on behalf of Lavell and Bedard. Instead, Lavell and Bedard 
were defended before the Supreme Court by the Native Council of Canada (NCC), 
a national organization for Métis and Non-Status Indians, on behalf of IRIW.13

The Lavell-Bedard cases were heard jointly before the Supreme Court of 
Canada in February of 1973. Lawyers for Lavell and Bedard argued that the 
Indian Act discriminated against Indian women and that the discriminatory 
provisions should be struck down by the Bill of Rights. The federal government 
argued that the Bill of Rights could not overrule an Act of Parliament and that 
the Indian Act protected the special status of Indian people. Lawyers for Indian 
groups argued that the legal banishing of Indian women who married non-Indians 
was simply following Indian custom in that women traditionally go to live with 
the men they marry. The Act’s inequalities, they maintained, were necessary to 
protect Indian land and culture. Indian leaders acknowledged the need for Indian 
Act revisions, but asserted that such changes should be made by Parliament, not 
by the judiciary.14

In the end, the court ruled ���to four against Lavell and Bedard, dismissing 
the argument that the Bill of Rights could be used to override the Indian Act. In 
sum, “the Bill of Rights is not effective to render inoperative legislation, such  
as 12(1)(b) of the Indian Act, passed by the Parliament of Canada in discharge of 
its constitutional function under s. 91(24) of the B.N.A. Act, to specify how and by 
whom Crown lands reserved for Indians are to be used.”15

The ruling against Lavell and Bedard dismayed Aboriginal women. The chal-
lenges facing them following their defeat in the Supreme Court were daunting, 
and yet, there was also a silver-lining: For the ���time, Canadians learned about 
the problem of discrimination against Indian women. The case was highly publi-
cized in the national media, focusing attention on the treatment of Indian women 
in Canada. Realizing that the 12(1)(b) problem was now a publicly articulated 
issue, Aboriginal women’s organizations refocused their efforts to bring about 
changes to the Act through political pressure.16
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1  /  The Search for Consensus  /  �

Initial Attempts to Find an “Indian Act Consensus,” 
1974–77
Although Indian leaders opposed Lavell and Bedards’s efforts to bring about an 
end to section 12(1)(b), they nevertheless believed that work on modernizing the 
Indian Act should be started. While the leaders did not agree on how to change 
the Act, they made it clear to federal �����that any proposals to do so should 
emanate from the Indian people.  In October 1974, the federal government agreed 
to a unique policy-making experiment called the Joint NIB–Cabinet Committee. 
The joint committee created two working groups to deal separately with the areas 
of Aboriginal and treaty rights and Indian Act revisions. But Aboriginal women 
were left out of the entire process. The NIB steadfastly opposed participation on 
the Committee by Aboriginal women’s groups, claiming that the issue of discrim-
ination against Indian women was local and should be dealt with by individual 
band councils.17

By 1977, the Joint Committee had made little progress on any of the issues, 
including Indian Act revisions. Meanwhile, the government was coming under 
increasingly strong public and political pressure to solve the problem of discrimi-
nation against Indian women. Pressure to deal with the status of Indian women 
was not new—section 12(1)(b) had captured national media attention during the 
Lavell-Bedard case—but several other events occurred in 1977 that caused the 
federal government a great deal of embarrassment.18

After the government exempted the Indian Act from the effects of a human 
rights bill tabled in the spring of 1977, IRIW denounced the government’s actions 
before the parliamentary committee that reviewed the bill and won the sympathies 
of many federal politicians. One MP exclaimed that the Indian Act is “extremely 
discriminatory legislation” embodying “blatant cruelty to women.” The govern-
ment, however, retained the provision exempting the Indian Act when it passed 
the Human Rights Act in 1977, thereby standing by its 1970 commitment to Indian 
leaders that changes to the Act would only be made with their consent.19

Aboriginal women’s groups perceived the removal of the Indian Act from the 
reach of the new human rights legislation as a deliberate attempt to deny Indian 
women the basic human rights enjoyed by other Canadians, just as the govern-
ment had failed to protect their rights under the Canadian Bill of Rights three 
years earlier. With seemingly no where else to turn, a Non-Status Indian woman 
named Sandra Lovelace from the Tobique Reserve in New Brunswick brought her 
case to the United Nations Human Rights Committee in December 1977. While 
it took the government a couple of years to send the UN a response to Lovelace’s 
complaint, �����were still very concerned that discrimination against Indian 
women in the Indian Act was undermining Canada’s international reputation for 
human rights. Indeed, the Lovelace case soon brought international attention to 
the problem.20
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10  /  Part One: The Historical Dimension

IRIW, meanwhile, was gaining prominence as a national organization for 
Aboriginal women. IRIW’s opposition to the exclusion of the Indian Act from 
the effects of the Human Rights Act and its involvement in making represen-
tations to the parliamentary committee reviewing the Indian Act, increased its 
awareness of lobbying techniques and the political process. Since its formation 
during the Lavell case, IRIW had struggled to gain political clout; unlike many 
Indian associations, Non-Status Indian women’s groups were not funded by the 
federal government. However, after the sympathetic attention brought to IRIW 
over the exclusion of the Indian Act from the Human Rights Act, the voices of 
����������������������������21

The Aboriginal women’s movement gained further momentum when Canada’s 
Human Rights Commissioner, Gordon Fairweather, began publicly supporting 
their cause. Fairweather warned �����that if the Indian Act was not amended 
to eliminate discrimination against Indian women, his commission would demand 
that the government make the changes.22

Realizing that the problem of discrimination against Indian women could no 
longer be ignored, Cabinet announced in the fall of 1977 its commitment “to end 
discrimination on the basis of sex in the Indian Act, with particular reference 
to section 12(1)(b).” Subsequently, federal �����warned Indian leaders that 
revising the Indian Act to remove “discriminations as regards Indian women” was 
now the government’s “top priority issue.” However, in April 1978, frustrated 
with the lack of progress on the agenda items, the NIB withdrew from the process 
and the Joint Committee collapsed.23

Meanwhile, IRIW held a conference in Edmonton in early April 1978 to “discuss 
the issue of changing the membership sections of the Indian Act.” Attended by 
Indian women from status and non-status organizations across Canada, IRIW’s 
conference developed a detailed policy paper that proposed �����Indian 
status through a “1/4 blood rule” and restoring “full rights” of both status and 
membership to Aboriginal women who lost it through past discrimination, and 
to their descendants “who meet the criteria of 1/4 blood.” The quarter-blood 
������of “Indianness” would be non-discriminatory because it would allow 
the Indian “bloodline” to be established through “either the mother or father or 
both,” which meant that the grandchildren of mixed unions would retain their 
Indian status. IRIW sent its proposals to federal �����and Indian leaders across  
the country.24

Department of Indian and Northern Development (DIAND) �����had serious 
reservations towards the broad scope of IRIW’s proposals. During a meeting with 
IRIW in early June 1978, Indian Affairs Minister James Hugh Faulkner cautioned 
that IRIW’s status criteria and retroactivity proposals were “broader questions” 
with far-reaching consequences. Initially, explained Faulkner, “the thing we 
wanted to deal with was 12(1)(b). And so the quarter blood is a concept that 
was not one that I expected to come out of this resolution.” Faulkner also raised 
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1  /  The Search for Consensus  /  11

concerns over IRIW’s retroactivity proposals: “If we adopted the quarter-blood 
rule and applied it retroactively, I think you would have a fairly major ����
of Indians, and I think that raises serious questions about the ability of existing 
bands to respond to that ... It raises some very fundamental questions about who’s  
an Indian.”25

Later that month DIAND released an Indian Act revision proposal that bluntly 
rejected the concept of retroactivity.

DIAND Brings Forward its own Indian Act Proposal, 
1978
In late June 1978, Faulkner presented Aboriginal leaders with a package of Indian 
Act amendments which, he asserted, were derived from “over a hundred meetings” 
with Indian representatives since 1975. Faulkner viewed tribal government as the 
centrepiece of his amendment package. The system he proposed would allow a 
band council to “opt-in” to its own charter and negotiate a “constitution for the 
purposes of local self-government”; however, its authority—consisting mainly of 
powers to pass by-laws in areas such as education, housing, and social services—
remained subject to federal legislation. Faulkner also emphasized that “whatever 
else happens in relation to the Indian Act revision, the provisions discriminating 
against Indian women, and in particular section 12(1)(b), must be revised.”26

Establishing a ������of Indian status that did not discriminate against 
Indian men, women, or children would be the underlying principle of the govern-
ment’s new membership policy. Options included either taking away status from 
all Indians (men and women) who marry non-Indians or allowing all Indians who 
marry non-Indians to keep their status; giving or denying status to non-Indian 
spouses; giving or denying status to all children of mixed marriages (Indian and 
non-Indian); allowing the children themselves or the band to decide status; and 
establishing a status cut-off rule whereby “all children of mixed marriages have 
registered status as long as they are considered to be ¼ Indian.”27

Faulkner also considered the possibility of making the membership revisions 
retroactive, because �����realized that retroactivity would continue to be a 
priority for Aboriginal women. DIAND ������however, argued that there were 
“practical and other dif�culties” with the concept, such as “increased demands on 
Indian lands and cost increases which would result from a larger Indian population.” 
Moreover, “It would be a ������if not impossible, task to right all the wrongs 
of past discrimination.”28

IRIW denounced Faulkner’s proposals, asserting that, “We cannot accept the 
Government’s suggestion that the ‘practical ������鈀 with ‘retroactivity’ are 
too great to overcome.”29

Indian leaders also bristled at Faulkner’s proposal, in particular the concept of 
local Indian government through band charters. The NIB charged that the proposal 
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12  /  Part One: The Historical Dimension

“is a far cry from what Indian people are saying in terms of Indian Government.” 
As DIAND focussed its policy efforts on increasing band authority through a legis-
lative framework, the Indian people began to embrace the notion of entrenching 
Aboriginal rights in a renewed Canadian constitution. Prime Minister Trudeau’s 
conferences on constitutional patriation, which began in 1978, had captured the 
attention of Indian leaders; soon after, constitutional entrenchment of Aboriginal 
rights became their top priority.30

Ultimately, Faulkner’s Indian Act proposals were never brought before Parlia-
ment. The Liberal government fell in the spring of 1979 before he could even 
present them to Cabinet, and Canada’s ���policy initiative to end discrimination 
against Indian women fell by the wayside.31

The 12(1)(b) Problem Becomes a National Debate, 
1979–1980
In July 1979, the Women of Tobique Reserve in New Brunswick rekindled national 
and international awareness of their cause by organizing a “Native Women’s 
March” from Oka, near Montreal, to Parliament Hill “to protest housing condi-
tions on reserves and the treatment of native women in Canada.” With enthusiastic 
support coming from IRIW, the United Church, and Non-Status women’s groups 
across Canada, the Women’s March garnered a great deal of favourable media 
attention, especially after receiving a warm reception from the new Conservative 
Prime Minister Joe Clark who strongly supported their cause. He promised that 
the government would act quickly to remove the discriminatory clauses from the 
Indian Act and warned Indian groups that “if there is no action on the part of the 
NIB in the next four or ���months to bring amendments [forward], we will have 
to do it ourselves.”32

Prime Minister Clark, however, was prevented from acting on his promise 
of quick action on the Indian Act when the Conservative government fell in 
December 1979.33

Canadian �����then faced international embarrassment in August 1979 
when the United Nations Committee on Human Rights found admissible Sandra 
Lovelace’s 1977 complaint that section 12(1)(b) of the Indian Act was in violation 
of certain family, minority, and sexual equality rights protected under the Interna-
tional Covenant on Civil and Political Rights. Subsequently, the UN Committee 
asked the Canadian government to respond to Lovelace’s complaint. The eyes 
of the international community were now cast upon Canada’s treatment of  
Indian women.34

In September 1979, Canada responded that while there were ��������with 
section 12(1)(b), removing it would change the ������of legal Indian status 
in Canada, which was essential for the protection of Indian culture, language, 
and lands. Therefore, it argued, the government’s policy was to consult with  
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1  /  The Search for Consensus  /  13

the “various segments” of the Aboriginal community before making any decisions 
on how to amend the Act.35

This stance provoked harsh criticisms from federal parliamentarians. In  
July 1980, Flora MacDonald, a Conservative opposition member and outspoken 
critic of section 12(1)(b), rose in the House of Commons to demand that Prime 
Minister Trudeau take immediate steps to remove section 12(1)(b), pointing out 
that the Lovelace case “is the ���time that Canada’s record of human rights has 
ever been questioned in the United Nations.” Trudeau responded that he would not 
impose a solution on the Indian people; instead, the government would continue 
its efforts to amend the Indian Act with the consent of Indian leaders. He also 
reminded MPs of his government’s White Paper experience, explaining that “it 
was not wise even to go in a progressive direction over the heads of the Indian 
leaders themselves.”36

The prime minister had harkened back to the government’s 1970 promise in 
the wake of the White Paper ����that only through the consent of Indian leaders 
would the Indian Act be changed. A consensus within the Indian community on 
amending the Indian Act, however, could not be found and by 1980, the govern-
ment was still unwilling to make Indian Act amendments “over the heads” of 
Indian leaders. Federal Indian Act policy was in a deadlock. However, ending 
discrimination against Indian women soon became an urgent priority for federal 
policy makers because of two key events: ����the 1981 United Nation’s ruling 
in favour of Sandra Lovelace; and second, the creation of an equality provision in 
the 1982 Charter of Rights and Freedoms. 

Solving the 12(1)(b) Problem Becomes DIAND’s 
Top Priority, 1981–1983
After returning to power in 1980 and defeating Quebec seccessionists in a refer-
endum on sovereignty, Prime Minister Trudeau immediately began to negotiate 
with the provinces for patriation and amendment of the Canadian constitution. 
While federal and provincial politicians clashed over how to amend the consti-
tution, Aboriginal leaders fought furiously for the entrenchment of Aboriginal 
rights. And in the end, they succeeded. When the Canadian Constitution Act came 
into force in April 1982, recognition of treaty and Aboriginal rights was secured 
in section 35. Section 35 was perceived as a great victory by Aboriginal men and 
women. But more ������for Non-Status Indian women was the enshrinement 
of a new Charter of Rights and Freedoms. Section 15 of the Charter guaranteed that

every individual is equal before and under the law and has the right to the equal protection 
and equal ����of the law without discrimination and, in particular, without discrimi-
nation based on race, national or ethnic origin, colour, religion, sex, age, or mental or 
physical disability. 

Because it would not come into effect until April 17, 1985, section 15 provided the 
federal government with a three-year period in which to remove all discriminatory 
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14  /  Part One: The Historical Dimension

legislation. Thus, the Charter served notice that the Indian Act’s discriminatory 
membership provision must be changed.37

A ruling against Canada in the Lovelace case only heightened the government’s 
sense of urgency to rid the Indian Act of its discriminatory provisions. The United 
Nations Committee on Human Rights’ ruling on the Lovelace complaint, released 
in July 1981, found that Canada was in violation of Article 27 of the Covenant 
on Civil and Political Rights—a provision that protects minority rights. The 
ruling stated that Lovelace was being denied the enjoyment of her cultural 
community because, as a result of her loss of status under section 12(1)(b), she 
was prohibited from having band membership. Because Lovelace had lost her 
status before Canada’s rati�cation of the Convention in 1976, the Committee 
did not rule on whether section 12(1)(b) violated Lovelace’s equality rights.38

The Lovelace ruling’s greatest �������was its impact on government 
policy thinking on the retroactivity issue. Canadian �����now believed that the 
policy to eliminate discrimination against Indian women would have to include, at 
a minimum, reinstatement of women affected by section 12(1)(b).39

The government formalized its consultation process by referring the matter of 
how to amend the Indian Act to a parliamentary committee. On August 4, 1982, 
the Standing Committee on Indian Affairs and Northern Development (SCIAND) 
was mandated to study and recommend how the Indian Act might be amended to 
remove its discriminatory provisions. SCIAND was also asked to review the legal 
and institutional factors related to the issue of self-government.40

Shortly after the August 4 all-party agreement, Indian Affairs Minister John 
Munro released a discussion paper presenting some of the membership policy 
options being considered by the government. The primary objective of the new 
Indian Act policy would be to create a new system of �����status that did not 
discriminate “on the basis of sex or marital status.” The new policy would also 
consider the rights of the children born of marriages between Indians and non-
Indians and the reinstatement of individuals affected by past discrimination.41

Munro’s paper provided options for dealing with questions concerning 
whether the government or individual bands should determine status and/
or membership, rights of the children of mixed unions, rights of non-Indian 
spouses, and reinstatement; but it made no recommendations.42

SCIAND began its deliberations on September 1, 1982. As a ������of 
DIAND’s priorities, the terms of reference instructed the Standing Committee 
to deal with discrimination against Indian women before dealing band govern-
ment issues and report its �����to Parliament before October 27, 1982. Conse-
quently, SCIAND created the Subcommittee on Indian Women and the Indian Act 
to review the discrimination issue separately from self-government. The Assembly 
of First Nations (AFN)—the newly established Indian association formed out of 
the NIB—the Native Women’s Association of Canada (NWAC), and NCC were 
all appointed as ex ����members. The AFN convinced the Subcommittee to 
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deal with its ���report by September 20 so that it could begin to examine the 
“broader implication” of Indian self-government.43

When Munro appeared before the Subcommittee on September 8, he warned 
that “time is running out ... we now have to take into account the requirements 
of the Charter of Rights and Freedoms.” He admonished the Subcommittee for 
cutting short its review of the discrimination issue: “It is surprising, to say the 
least, that the committee has decided, without ������consultation, to throw 
this burning issue in with all others related to band government.” The government 
did not oppose the principle of band control of membership, but its immediate 
priority was to end discrimination against Indian women, he argued.44

In his testimony, AFN’s National Chief David Ahenakew argued that the Indian 
Act should not be amended before the constitutional entrenchment of the right to 
self-government: “First, we have to secure our right place in Canada, the rights 
of our First Nations. Then we would deal with the discrimination against women, 
by having each First Nation assume its just responsibility by determining its own 
citizenship.”45

The next day, NWAC’s president Jane Gottsriedson argued that Aboriginal 
women’s rights must not be kept in abeyance while Indian leaders and federal and 
provincial governments sort out the meaning of Aboriginal constitutional rights. 
“We are willing to consider band control of membership, but whatever you decide 
in this area we want reinstatement ����The NWAC supported Aboriginal self-
government, Gottfriedson asserted, but explained: “If band control of member-
ship means Indian women must suffer under federal discriminatory legislation for 
another �ve or twenty years while you hash out the meaning of Indian government, 
we will not accept this.”46

Like the NWAC, the NCC demanded immediate reinstatement of all indi-
viduals who lost status through discrimination; the issue of band membership and 
Aboriginal self-determination, the group argued, should be dealt with later. IRIW 
recommended full reinstatement of all Indian women affected by the Indian Act’s 
discriminatory provisions and their descendants “up to one-fourth Indian blood”; 
after this, “local band government should determine membership.”47

On September 22, 1982, the Subcommittee on Indian Women and the Indian 
Act tabled its report which recommended repeal of section 12(1)(b), reinstatement 
of women who lost status and their children’s right to status and membership, 
and allowing bands to decide on the residency and political rights of non-Indian 
spouses. The NWAC and the AFN both publicly supported the Subcommittee’s 
report. The AFN felt that the Subcommittee had supported the right of the Indian 
people to determine their membership while the NWAC praised it for adopting the 
group’s “bottom line position” on reinstatement.48

With the ���Subcommittee’s hearings complete, the Special Committee 
on Indian Self-Government began its hearings in December 1982, and until  
fall of 1983 travelled to every region of the country, hearing from 567 witnesses 
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during 215 presentations. On the membership question, witnesses unanimously 
supported First Nations control of band membership, but disagreed on whether this 
should occur before or after Aboriginal women and their children were reinstated. 
The NWAC, for example, stated: “[Our basic position is that] ... Indian govern-
ments determine their own membership, but only after all of those so entitled 
have been listed or relisted on their band lists.” Meanwhile, Indian bands rejected 
the notion of automatic reinstatement to band membership. The AFN maintained 
that: “It is up to the Indian governments across the country to resolve that and 
to put into place some just means of making sure that there is reinstatement or 
whatever it is they want to do.” Several Aboriginal groups recommended a “two-
tier” membership system that would allow reinstatement to a general band list, 
while still allowing bands to decide whether to admit these individuals as band 
members. Status would remain under the control of the federal government.49

The Special Committee’s �nal report (named after the Committee’s chairperson 
Keith Penner) was tabled on November 3, 1983. As its overarching themes, the 
Penner Report endorsed the establishment of a “new relationship” with Indian 
First Nations and the entrenchment of Aboriginal self-government in the Consti-
tution. On the question of membership, the Penner Report recommended the use 
of a General List “as a means of providing special status to people who are Indian 
for purposes of Indian programs, but who are not included in the membership of 
an Indian First Nation.” The report did not provide recommendations on how to 
resolve the ������views on whether reinstatement to membership should be 
automatic or controlled by the band. The Penner Report’s 58 recommendations 
were endorsed by all three parties in the House of Commons and were fully 
supported by the AFN.50

While the Special Committee consulted Aboriginal groups between Dec- 
ember 1982 and November 1983, the federal government waited for its ���
recommendations before bringing forward new proposals to amend the Indian 
Act. After the Penner Report was tabled, however, �����had little hope that a 
consensus could be found within the Indian community on how to end discrimi-
nation against Indian women. Moreover, the report’s recommendations suggested 
that federal Indian Act amendments should not interfere with Indian government. 
�����fully expected opposition to amendments from Indian groups, especially 
from the AFN, but with the Charter deadline looming, the Canadian government 
was ready to act.51

Bill C-47: Canada’s First Attempt to Implement a 
Non-discriminatory Membership Policy, 1984 
In March 1984, federal �����unveiled plans to bring forward two legislative 
packages—one to deal with ending discrimination against Indian women, the 
other with Indian band government. 
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First, on March 5, Munro tabled the government’s of�cial response to the Penner 
Report in the House of Commons. Cabinet rejected the notion of enshrining 
self-government in the Constitution. Instead, the government would introduce 
framework legislation to establish Indian government. Indian band government 
legislation, Munro argued, would be a ���step in changing the government’s 
relationship with Aboriginal peoples.52

Second, on March 8, Prime Minister Trudeau announced that Indian Act amend-
ments to end discrimination against Indian women would, in the near future, be 
brought forward because the current membership provisions ������with the 
Charter and UN covenants The main components of the proposed amendments 
included: providing status and membership rights to future children and grand-
children of mixed unions; and allowing “those who lost status and membership 
as a result of the discriminatory provisions of the Act” and their ���������
children “to be reinstated.”  In other words, the second-generation descendants 
(grandchildren) of mixed marriages born after the amendments would be eligible 
for legal status and band membership, whereas those born before the amend-
ments, namely the grandchildren of women affected by 12(1)(b), would not be 
eligible.53

Indian leaders were greatly alarmed by the reinstatement proposal, angrily 
rejecting it in any form. “They’re intruding on First Nations government’s juris-
diction again. We’ve made the position very clear. Correct your injustices and stay 
the hell away from our affairs,” exclaimed David Ahenakew of the AFN. NWAC 
asserted that DIAND’s reinstatement proposal didn’t go far enough to include all 
the victims of past Indian Act discrimination.54

In response to the reaction of Indian leaders, Trudeau withdrew the govern-
ment’s proposed amendments ��������in May, saying that he wanted to 
“avoid any suspicion of paternalism” and “grant Indians more time to heal an 
internal split over the protection of women’s rights.” While legislators waited and 
hoped that Aboriginal groups would sort out their differences over how to address 
the discrimination problem, the AFN and the NWAC met in Edmonton from  
May 16 to 18 to listen to each other’s concerns and attempt to formulate a common 
position, especially on the dicey issue of reinstatement. Both groups realized that 
to meet its Charter requirements the federal government would, sooner rather 
than later, act on its own to amend the Indian Act if Aboriginal leaders could 
not come to an agreement. The NWAC and the AFN succeeded in establishing 
a consensus, but it was one that cost the AFN much of its support from western 
Indian leaders.55

The main components of what became known as the Edmonton Consensus were 
a demand that the government reinstate Indian women who lost status and all their 
descendants (e.g. grandchildren) and that the “newcomers” would be reinstated 
to a “general” band list from where they could apply for “active” membership 
in bands. Borrowed from the Penner Report, the general band list would allow 
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bands to determine the criteria for active membership. As explained by AFN 
representative Gary Potts: “A general list is the list that is primarily kept by Ottawa 
of people of Indian status,” but who may not be “allowed active participation within 
the community structure.”56

The IAA, however, was furious that the AFN had accepted any form of rein-
statement and left the conference in protest. Most of the chiefs from Manitoba and 
Saskatchewan also opposed the deal, which they demonstrated by abstaining from 
voting on the AFN resolution endorsing the Consensus.57

Although the AFN would have preferred to “settle the whole business” in 
the context of self-government, Potts admitted “pressure is being created by the 
fact that the federal government is bringing in legislation to remove the 12(1)(b) 
discrimination clauses.” The NWAC’s Marilyn Kane also acknowledged that 
government pressure to ���some consensus was an important factor in reaching 
a compromise. She referred to the Consensus as an “interim measure” and was 
pleased that the AFN “at least agreed to reinstate women to a general list,” empha-
sizing that the NWAC had always supported the right of First Nations to determine 
their membership. IRIW, who were not invited to the meeting, totally rejected the 
concept of the general list.58

On June 18, 1984, a little more than a week before Parliament adjourned for 
summer recess, the Liberals introduced Bill C-47, An Act to Amend the Indian 
Act. The main components of the bill were:

Status and membership would not be determined on the basis of gender;
Indian status would not be lost or acquired through marriage; 
In the future, status and membership would be provided to individuals 
with at least “one-quarter” descent (e.g. grandchildren) from individuals 
registered as Indians; 
Indian women who, in the past, lost status through the Act’s 
���������������������������������
children, would be automatically eligible for regaining both status and 
membership. 

DIAND estimated that approximately 30,000 “Non-Status” women and 40,000 
children would be eligible for status and membership under Bill C-47. However, 
the quarter-blood descendants of “12(1)(b) women,” would be eligible for neither 
status nor membership. Also, bands would not be able to control membership; 
both reinstated women and their children would be automatically transferred to 
band lists after a two-year waiting period.59

When asked why bands were not provided with control over membership, 
Munro explained: “it was decided that if we’re going to conform with the United 
Nations stipulations that we agreed to, as well as our own charter, we would have 
to ensure not only that those re-instated women got on the general list, we would 
have to ensure they got on the band list as well.”60

•
•
•

•
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On June 26, 1984, three days before summer recess, SCIAND began its 
review of Bill C-47. During his brief appearance, Munro asserted that, in view 
of the Lovelace ruling, denying reinstatement to band membership would make 
a “mere mockery” of the government’s objective of �����doing away with this 
discrimination” against Indian women. He defended the government’s position 
on restricting reinstatement to �rst-generation children by arguing that the 
second-generation individuals were too “remote from the culture of the Indian 
community.” As well, if “you do include grandchildren, and do it on the same 
basis that we are recommending to the people who lost their status plus their 
children ... then you are running into a horrendous cost.” Furthermore, stated one 
of Munro’������

The question of reinstatement, the question of dealing with unfairness that may have 
existed in the past, has been seen not as a matter that the government must deal with 
because of the Charter but as a matter for policy which the government should deal with 
as a matter of fairness.61

As a re�ection of their Edmonton Consensus, AFN and NWAC made a joint presen-
tation that demanded the reinstatement of “all generations who lost status as a result 
of discrimination” and denounced the bill’s encroachment “on the fundamental 
Aboriginal right of each First Nation to ����its own citizenship.” Both groups 
recommended that people of Indian ancestry affected by past discrimination must 
be entered unto “general band lists” to be administered by DIAND and that bands 
must control the “active band lists.”62

When asked by a SCIAND committee member to explain the difference 
between “general band lists” and “active band lists,” AFN National Chief David 
Abenakew summarized it as follows: 

[The Penner Report] recommended First Nations control over reinstatement to a general 
list. The AFN proposes to go further than that—and the Native Women agreed with us, 
on May 17, 1984. They propose the removal of all discrimination, including Section 
12(1)(b), the reinstatement in the general list of all generations who lost status or were 
never registered, the recognition of First Nations’ control of and jurisdiction over citizen-
ship. Bands will then determine who gets on active band lists. Bands only will determine 
the residency of non-Indians and non-members.63

On June 27, 1984, Munro tabled Bill C-52, the government’s Indian self-
government legislation. Yet, Bill C-52 never made it past the �rst reading in 
the House of Commons.64

After some minor amendments, Bill C-47 received third reading in the House 
of Commons on June 29, 1984, the last sitting day of the thirty-second Parliament. 
MPs expressed reservations towards Bill C-47, due in part to the short three-day 
period allotted to SCIAND to review the bill. They were also loath to block it, 
however, feeling that to do so would amount to denying Indian women an “historic 
occasion” to achieve equality.65

After its third reading, the bill required unanimous consent for it to be passed 
in the Senate. However, two senators denied unanimous consent and Parliament 
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adjourned for the summer and Bill C-47 died on the Senate Order Paper when an 
election was held that September.66

After the years of controversy over Aboriginal women’s rights and with the 
imminent deadline of the Charter’s equality provision, it may seem surprising 
that the government waited until the last few days of the parliamentary session to 
introduce Bill C-47. But it appears that the government was still reluctant to amend 
the Indian Act “over the heads” of Indian leaders. Although Canadian �����no 
longer expected to achieve a consensus within the Aboriginal community, the 
angry reaction towards the Liberal amendment proposals was ������to make 
Trudeau temporarily retract them in May 1984.

The Edmonton Consensus of May 1984 was an historic occasion in that it was 
the ���time Aboriginal women and Indian leaders had formally agreed on the 
highly contentious issue of reinstating women affected by past discrimination. 
The government, however, rejected the two main tenants of the Consensus: rein-
statement of all generations affected by past discrimination; and adding these 
individuals to a general band list. Government �����believed that the primary 
objective of Indian policy was to ����Canada’s obligations under the Charter 
and the UN covenants. They viewed reinstatement beyond the ���������
children unnecessary to ����these obligations; moreover, Munro argued that 
it was too costly. The general band list was rejected because �����believed 
that denying reinstated women full membership rights would �����with UN 
covenants. 

Full reinstatement to status and membership rights of 12(1)(b) women and their 
���������descendants was an unyielding cornerstone of the 1984 policy that 
led to Bill C-47. Nevertheless, the Liberals failed to pass Bill C-47 into law. The 
bill �����neither Aboriginal women’s groups nor Indian associations. As the 
clock ticked towards the April 1985 deadline for bringing its legislation into line 
with the Charter’s equality provision, �����took note of Aboriginal criticisms 
of Bill C-47 and began re-evaluating their policy options. The federal election in 
the fall of 1984 brought to ����a new government that was willing to make one 
more effort to achieve a consensus within the Aboriginal community.

Bill C-31: Canada Adopts a New Indian Act Policy, 1985
During the 1984 election campaign, Conservative Leader Brian Mulroney 
promised that the Tories would deal with the problem of discrimination against 
Indian women on “an emergency basis.” When the Conservatives took ����in 
September 1984, they had only six months to act on this issue. Once the Charter’s 
equality provisions came into effect in April 1985, �����believed that the 
Indian Act’s membership provisions would likely be struck down by the courts. 
Finding a consensus among Aboriginal groups, especially towards the reinstatement 
issue, was still the greatest obstacle to amending the Indian Act. Nevertheless, David 
Crombie, the new Minister of Indian Affairs, soon gained popularity within the 
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Indian community and was optimistic that by consulting widely with Aboriginal 
groups, a workable solution could be found.67

Crombie rejected Bill C-47 as a solution to the “12(1)(b) issue.” Bill C-47, he 
argued, ���in the face of the Penner Report and the principles of self-government, 
which Crombie fully endorsed, because it did not respect the “integrity of Indian 
communities to determine their own membership.” Crombie set out to develop 
an amendment package that struck a balance between the rights of Aboriginal 
women to equality and of Indian bands to self-government, a dichotomy often 
characterized as individual versus collective rights. In a CBC interview broadcast 
in October 1984, Crombie outlined the three principles that would form the basis 
of his government’s new amendment proposals: 

One, clearly, that the discrimination must be gotten rid of immediately. Secondly, 
that the concept and the idea of reinstatement is something that we must consider and 
accept. Thirdly, that in doing so we must recognize and af�rm the integrity of Indian 
communities to be able to determine their own membership.68

Over the next few months, Crombie later contended, he consulted with over 300 
“chiefs and councils, [and] many other groups—Indian, Status Indian, Non-Status 
Indian communities” across the country for suggestions on how to amend the 
Indian Act to end discrimination against Aboriginal women.69

On February 28, 1985, Crombie tabled Bill C-31, DIAND’s new legislation to 
amend the Indian Act. The main points of Bill C-31 were: 

Removing all discriminatory provisions. 
Preventing anyone from gaining or losing status through marriage.
Restoring status and membership rights to people who had lost them 
through past discrimination. 
�������������������������������������
those who had lost them through past discrimination.
Providing band control over membership for the future. 
Respecting rights acquired under the current Indian Act. In other words, 
neither non-Indian women who acquired legal status through marriage 
nor their children would lose any of their rights.70

�����������������������������
Section 6(1) assigned status to all those who were currently Registered 
Indians and those who had lost status under the discriminatory sections 
of the Indian Act (e.g. 12(1)(b)). Individuals registered under section 
6(1) could transmit status to their children regardless of whether they had 
married an Indian or non-Indian.
Section 6(2) assigned status to all those with only one Indian parent 
registered under section 6(1) (e.g. children of 12(1)(b) women). 
Individuals registered under section 6(2) could only transmit status to 
their children if they married an Indian registered under either section 6(1)  

•
•
•

•

•
•

•

•
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or 6(2). In other words, children with one parent registered under section 6(2) 
and one non-Indian parent would not be entitled to legal status.

Section 6(2), then, established a “second-generation cut-off” rule for acquiring 
Indian status. Therefore, the grandchildren of 12(1)(b) women would not be 
entitled to Indian status.71 Table 1.1 further illustrates the transmission of Indian 
status under Bill C-31.

Bill C-31 formally separated legal status and band membership for the ���
time. The federal government would continue to control legal status; however, 
bands  would have the right to determine their own membership for the future, in 
accordance to their own rules, if they chose to do so. Band control of member-
ship was subject to two principles: 1) band rules must be approved by a majority 
of band electors, and 2) band rules must protect acquired rights of existing band 
members and those eligible to have their membership restored—namely Indian 
women who lost status under section 12(1)(b). Unlike Bill C-47, Bill C-31 did 
not provide automatic band-membership rights to the ���������children of 
reinstated women. However, these individuals would be automatically provided 
with band membership if, following a two-year transitional period which 
began once Bill C-31 came into force, a band opted not to assume control of its  
membership.72  

DIAND �����estimated that the amendments would apply to approx-
imately 22,000 individuals affected by past discrimination and approximately 46,000 
���������descendants of these people. They also estimated that the Bill 
C-31 amendments would cost between $295 million and $420 million over a ��ⴀ 
year period.73 

During a press conference on the day Bill C-31 was tabled, Crombie main-
tained that the basic principles of his bill were the elimination of discrimination, 
restoration, and band control of membership. Overall, Crombie was �����with 
the new bill. “I think it draws a balance, an acceptable balance between individual 
and collective rights and I think it passes the test of fairness.”74

After Bill C-31 was read for a second time in the House of Commons, it was 
referred to SCIAND for detailed review. Unlike with Bill C-47, Crombie ensured 
that the Standing Committee was given ample time to hear from all women’s 
groups and Indian associations and bands who wanted to present their views on 
Bill C-31. When Crombie appeared before the Committee, he cautioned that 

Table 1.1:	Registration Scheme Under Bill C-31

Parent 1 Parent 2 Child

6 (1) + 6(1) or 6(2) = 6(1)

6 (1) + non-Indian = 6(2)

6 (2) + 6(1) or 6(2) = 6(1)

6 (2) + non-Indian = non-Indian

Aboriginal Volume 5.indb   22 7/10/07   9:58:19 AM

 
This is an excerpt from "Volume 5: Moving Forward, Making a Difference," in the Aboriginal Policy Research Series, © Thompson Educational Publishing, Inc., 2013 

To order copies of this volume, visit www.thompsonbooks.com or call 1-877-366-2763.



1  /  The Search for Consensus  /  23

legislation rarely redresses “past wrongs” and that attempting to remove all of 
these could create “new injustices and new problems.” Crombie also expected 
that some parliamentarians and Aboriginal groups would raise concerns that 
the children of reinstated women were not being given automatic membership 
rights, but he argued that to do so would make a “mockery out of band control of 
membership.”75

Over the next several months, Bill C-31 received close scrutiny in both SCIAND 
and the Standing Senate Committee on Legal and Constitutional Affairs (SSLCA), 
where Aboriginal bands and organizations from across Canada presented their 
views on the bill. It soon became apparent that Bill C-31 was in for a rough 
ride—very few of these groups supported Crombie’s amendments.

Generally, Aboriginal women’s groups were disappointed with Bill C-31 
because it did not, in their view, put them on an equal footing with Indian men. 
IRIW, for example, feared that band control of membership will “shift the discrim-
ination down to the reserve level” and demanded that children of 12(1)(b) women 
be registered under section 6(1) and that the children and grandchildren of these 
women be given automatic membership rights. The Women of Tobique Reserve 
contended that Crombie’s proposed amendments, at best, “merely transpose  
the effects of discrimination to another generation” because they do not allow 
the children of reinstated women born before the bill was passed to enjoy the 
same rights as the children of Indian men and non-Indian women born during the  
same period.76 

Marilyn Kane of the NWAC rejected Bill C-31’s legal distinction between 
status and membership arguing that it created more divisions within the Indian 
community. Committee members were reminded that the NWAC, “in concert” 
with AFN, had proposed the previous year that all people of Aboriginal ancestry 
be added to a general band list “with a connection to the appropriate band.” When 
asked by Keith Penner to explain the meaning of the general band list, Kane 
replied that a person on a general band list “would also have the right to reside in 
the community, would have the right to own property, to request loans to build a 
house, to die there.”77  

Kane was also asked about her views on self-government. Ultimately, she stated, 
recognition of First Nations government in the Constitution is “what Aboriginal 
groups are after.” But because of the problems created by the Indian Act, the federal 
government’s ���responsibility was to restore status and membership rights to 
those affected by past discrimination under the Act. “Once that happens, we will 
be able to re-establish ourselves as our government. We are not talking about the 
perpetuation of the Indian Act system.” Other Aboriginal women’s groups were 
even more apprehensive towards self-government. While they supported it in the 
long term, they believed that the government’s primary goal should be full resto-
ration of status and membership rights to victims of past discrimination, and their 
descendants.78
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Indian associations were also critical of Bill C-31; in fact, some of these groups 
completely rejected it. The most common criticism was that the Bill did not 
provide bands with total control over membership. Nevertheless, the AFN took a 
moderate view of the Bill. Regional Vice Chief Wally McKay, for example, stated 
that Crombie’s “legislation is acceptable to the First Nations as a transitional step, 
but not as any substitute for constitutional recognition of an inherent right of the 
First Nations.” Like the NWAC, the AFN felt that the Bill did not conform to 
the principles of the Edmonton Consensus because it neither fully reinstated “all 
citizens” of all generations affected by past discrimination nor provided them  
with “a connection with the appropriate band.” But “at the same time, bands must 
have absolute control over the exercise of active membership lists.”79 

However, many Indian associations were harsh in their criticisms of Bill C-31, not 
only objecting to the principle of providing reinstated women with an automatic 
right to membership, but also fearful of the impact that new band members could 
have on reserve land and resources.80 

Some of the most negative reaction—and the most concern over the potential 
for large numbers of returning members—came from Alberta bands. A represen-
tative of the Sarcee Nation of Alberta, dismissing the government’s premise of 
employing a legislative solution to the discrimination problem, angrily asserted: 
“I do not think we are prepared to talk about any changes in Bill C-31. We totally 
reject it ... So we are not prepared to compromise on any section.” The Treaty Six 
Chief Alliance from northern Alberta warned that if the government imposed the 
reinstatement policy on to its communities, “we expect that violence will occur.” 
The Indian Women of Treaties 6, 7, and 8 also warned: “it is going to be hell 
bursting open at the seams ... Band membership is a matter for the band to decide, 
and one in which only the band should rule.”81

The priority for these groups was the constitutional recognition of First Nations 
government, not amending the Indian Act. Instead of Bill C-31, recommended 
the Four Nations of Hobbema, the government should introduce a constitutional 
amendment to recognize Indian government.82

SCIAND’s review of Bill C-31, then, demonstrated that Crombie’s bill �����
neither Aboriginal women’s groups nor Indian associations. Yet, there was very 
little common ground among these organizations, especially in relation to their 
perspectives on reinstatement and self-government. Indian women demanded 
full restoration of their status as well as membership rights for themselves and 
their descendants, whereas most Indian associations rejected the entire reinstate-
ment principle, denouncing it as a violation of their right to self-determination. 
Nonetheless, the AFN and the NWAC attempted to present a common position by 
arguing that those affected by past discrimination should be reinstated to a general 
band list with a “connection to the appropriate band.” While NWAC believed that 
reinstated individuals should have automatic rights to live, own a house, and die 
on-reserve, the AFN asserted that “bands must have absolute control over the 
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exercise of active membership list.” The NWAC and the AFN’s viewpoints on the 
membership issue, therefore, appeared to differ on whether or not those affected 
by past discrimination should have automatic band membership rights.

Crombie had failed to achieve a consensus on amending the Indian Act. Bill 
C-31 was widely denounced by Aboriginal groups, but the reasons for their criti-
cisms were varied and �������However, the time for consultations on how to 
amend the Indian Act was over. On April 17, 1985, section 15 of the Charter came 
into effect and the government pushed ahead with its legislative proposals, for the 
most part without the consent of Aboriginal leaders. 

When Bill C-31 was read for a third time in the House of Commons on  
June 12, 1985, its fundamental principles remained intact; the government had 
accepted some minor amendments recommended by SCIAND, but no major 
changes were made to the bill’s registration and membership provisions. Crombie 
again expressed his unwavering conviction that Bill C-31 was an appropriate 
solution to the 12(1)(b) problem. He believed that it was: “a careful balance between 
two just causes, that of women’s rights and that of Indian self-government. ...  
No one gets 100 percent of what they sought, but each group gets something that 
is vitally important to them. There was no other fair path to take.”83

He acknowledged, however, that Bill C-31 did not address the long-standing 
desire by the Indian people for self-determination. But that would be for another 
day. Bill C-31 passed in both the House of Commons and the Senate and was 
enacted into law on June 28, 1985.84

Conclusion
The passage of Bill C-31 in 1985 ended a policy deadlock that had existed 
since 1970 when Prime Minister Trudeau had promised not to change the 
Indian Act without the consent of Indian leaders. Yet when Canada passed Bill 
C-31, Aboriginal groups were still divided over the question of membership 
rights. Aboriginal women’s groups felt that the government’s priority should be 
restoring full Indian rights to 12(1)(b) women and their descendants, while Status 
Indian associations strongly opposed any government interference in deciding 
band membership. The main priority of most Indian groups was the constitutional 
enshrinement of Aboriginal self-government. Although Aboriginal women’s 
groups also supported the principles of Aboriginal self-government, most Indian 
women believed that the process for achieving self-government should occur only 
after the full restoration of their status and membership rights. 

After years of consultations with Aboriginal leaders, a consensus on how to 
amend the Indian Act to end discrimination against Indian women eluded federal 
������Instead of an Indian Act amendment achieved through consensus among 
Aboriginal leaders, the main catalysts to Bill C-31 were the creation of an equality 
provision in the Charter of Rights and Freedoms and the 1981 United Nations 
ruling in favour of Sandra Lovelace. The Charter and the Lovelace case had an 
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enormous impact on the rationale underlying Canada’s Indian Act policy. The 
main pillars of that policy were that the discriminatory provisions of the Indian 
Act must be removed, and that women affected by past discrimination must be 
reinstated to both Indian status and band membership. These principles can be 
found in both Bill C-47 and Bill C-31.

Bill C-31 passed with the support of very few Aboriginal groups. Federal 
�����felt that they had to proceed with amending the Indian Act for fear that 
the discriminatory registration provisions would be struck down by a challenge 
under the Charter of Rights and Freedoms. Thus, the federal government 
abandoned its policy of not amending the Indian Act without a consensus in the 
Aboriginal community and provided its own solution to the problem of ending 
discrimination against Indian women by enacting Bill C-31 “over the heads” of 
Aboriginal leaders. In the end, Canada’s 1985 Indian Act amendment pleased 
neither Aboriginal women’s groups nor Indian associations and continued much 
of the controversy and divisiveness that began with the Lavell-Bedard case in the  
early 1970s.
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(defendant), and Richard Medeirus and John Doe I and John Doe II, defendants (Not Parties to Appeal) 

 
(129 paras.) 

Case Summary  
 

Civil procedure — Applications and motions — Time requirements — Notice of — Service — 
Service — Substituted. 
 
 

Appeal by the plaintiffs, Hansraj, from the order striking out service. Hansraj claimed that the defendants, Ao, were liable 
for damages arising from a motor vehicle accident. Hansraj contacted Ao's insurer indicating that they were going to serve 
Ao. Hansraj also sent Ao's adjuster a courtesy copy of the statement of claim. Hansraj served the claim substitutionally by a 
Markham, Ontario newspaper, while there was a short renewal of the statement of claim. Ao brought the motion to strike 
service long after the service.  
 
HELD: Appeal allowed in part. 
 There was no reason to interfere with the trial judge's finding of fact regarding privilege. There was no direct evidence that 
Ao learned of the facts about service or the order permitting it. However, Ao's adjuster knew that the claim was out for 
service, Ao knew that Hansraj retained counsel and were making a claim, and Ao also retained a lawyer. The notice of 
motion to set aside the statement of claim was filed two years after the courtesy copy of the statement of claim was sent to 
the adjuster, and this was too late. The respondent failed to give sufficient evidence. On a motion to set aside service, Ao 
should have shown both that he did not receive service and that he had no knowledge of the document. The parties did not 
waive, remove, or extend any time limits. The court had no equitable or discretionary power to bypass Rule 11. The process 
server's affidavit was insufficient to get leave to serve originating documents ex juris. The motion for ex parte service was 
insufficient because Hansraj failed to disclose vital facts. Further, there was insufficient evidence to establish that the 
substitutional service was sufficient. There was no service on the adjuster. Hansraj was not permitted to shore up the original 
affidavits, but instead, was permitted to move afresh for leave to serve ex juris with new evidence. The parties were not 
entitled to bring motions on the issues addressed here; however, they were entitled to bring new evidence on new motions 
since there were still outstanding issues.  
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Statutes, Regulations and Rules Cited:  
 
Alberta Rules of Court, Rules 4, 11(2), 11(3)(a), 11(5), 11(9), 11(10), 23, 23(2), 27, 30(h), 31, 387(2), 
548, 558, 559. 
 
Judicature Act, R.S.A. 2000, c. J-2, ss. 10, 15. 
 
Motor Vehicle Accident Claims Act, R.S.A. 2000, c. M-22. 
 
 

Appeal From: 
On appeal from the Order by Slatter J., granted April 9, 2002 and August 9, 2002. Filed on October 9, 2002. Amended by 
Subsequent Order granted on March 28, 2003. Filed on May 8, 2003. (Docket: 9803-18965)  
 

 
 
 

Counsel  
 
S.L. Miller, Q.C. for the Appellants 
 
M.D. Kondrat for the Respondent 
 
 

[Editor's note: A Corrigendum was released by the Court August 11, 2004. The correction has been made to the text and the Corrigendum 
is appended to this document.] 

 
REASONS FOR JUDGMENT 

Reasons for judgment were delivered by Côté J.A. Concurred in by Fraser C.J.A. Concurred in by 
McClung. 
 
 

CÔTÉ J.A. 
 
 
 

 A. Introduction 
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 8. Can or should that order be set aside on other grounds, having been given ex parte? 
(discussed in Part K below) 

 9. If the order is later set aside, does the service under it automatically or necessarily become 
a nullity? (discussed in Part L below) 

10. Were any deficiencies in the material which had been filed to get the order permitting 
service, curable? (discussed in Part M below) 

11. Is it now possible to serve the statement of claim afresh, e.g. by renewing it? (discussed in 
Part N below) 

 
  
 

 
12. 

 
 

 
(a) 

 
 

 
Was the statement of claim served on the respondent by giving a copy to his insurance adjuster? 
(discussed in part O.1 below) 

 
 

 

(b) Was that in time? (discussed in part O.2 below) 

13. Is it too late to raise some of these issues on appeal? (discussed in Part P below) 

14. What is the appropriate remedy now? (discussed in Part Q below) 

 D. Without-Prejudice Privilege 
 
8  The chambers judge discussed this topic at length (pp. 268-74, paras. 10-30). He concluded that none of 
the correspondence relied upon was closely enough connected to settlement negotiations to be privileged. 
I agree with his analysis of the law. It is possible that in one or two instances I might have found enough 
connection to negotiation for one or two pieces of correspondence, but the standard of review of fact 
decisions on appeal does not dictate any interference with his fact findings. 
 
9  This privilege is the subject of the cross-appeal, and was touched on briefly both in the factums and the 
oral argument. As counsel noted, much of the correspondence is not of much importance, except maybe to 
show that there were negotiations during a certain period. 
 
10  In the rest of my reasons I will only mention a few pieces of correspondence, and it is clear that they 
did not constitute an attempt to compromise, except in a very indirect or preliminary sense. Besides, R. 
11(9), (10) dictates examination of one narrow aspect of such correspondence, even if it is otherwise 
privileged (as I show in Part H.2 below). 
 
11  In sum, most of this disputed correspondence has little importance and whether it was privileged is 
academic. The few that matter plainly are not privileged. 
 

 E. Were this Respondent's Motions Too Late? 
 
12  This is the appellants' first ground of appeal (on the main appeal). The chambers judge seems not to 
discuss this exact point, though he does speak about possible prejudice to the appellants. The point does 
seem to have been argued in Queen's Bench, so far as one can tell. 
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13  The appellants cite R. 559, which sets two time limits for a motion "to set aside any process or 
proceedings for irregularity". Such a motion must be brought 
 

(a) within a reasonable time, and 

(b) before "the party applying has taken a fresh step after knowledge of the irregularity". 
 
14  When the party moving learned of the defect is critical to both (a) and (b). That party would delay 
unreasonably if he did not move when he first learned the facts. There is no direct evidence of when this 
respondent learned the facts about service or the order permitting it. 
 
15  Even though what I call branch (b) of R. 559 does not speak expressly of what the party moving 
should have known, I would read that into the Rule. And if I am wrong there, to move long after one 
should have learned of the flaw with reasonable care, is to move outside a reasonable time. 
 
16  There is no direct evidence on the subject of the defendant's knowledge here. However, the appellants 
point out that the respondent's duly-accredited agent, his adjuster, was promptly told that the statement of 
claim was "out for service". The respondent must have known that the last address he had left in several 
places (including Alberta's Motor Vehicle Registry) was in Markham, Ontario, which would require an 
order permitting service. He also had known for some time that the appellants had a lawyer and were 
making a claim, and were advancing that claim to his (the respondent's) liability insurer through its 
adjuster. The respondent had retained an Edmonton lawyer as well. Had he kept in touch with his lawyer 
or adjuster, he could easily have learned that a suit had been commenced within the limitation period, its 
nature (as the appellants' lawyer sent a courtesy copy to the respondent's adjuster), and that the appellants 
were seeking to serve him with it. Had those facts left him in any serious doubt as to what was going on, a 
simple inquiry with the Clerk's office or the appellants' lawyer, would have cleared that up. 
 
17  I agree with counsel for the appellants that there is no general duty on litigants or potential litigants to 
check the Clerk's file to see if anything is happening in a suit. But where one is put on notice that 
something probably is happening, one should either play safe and act as though it were, or clear up the 
mystery by checking some reliable source, such as the Clerk's file. 
 
18  The great majority of statements of claim are served, not allowed to die unserved. Service is the 
natural and necessary next step in a suit. To assume that the appellants here had done nothing would be 
unreasonable. 
 
19  The appellants also rely heavily upon Shah v. Christiansen (1992) 135 A.R. 74 (C.A.). There the 
statement of claim served suffered from irregularities in its expiry date or renewal. In that case, the 
defendants moved to set aside the service, without giving any evidence about when they learned of the 
irregularities. It was over five months later that those defendants in that case filed a defence. The Court of 
Appeal there inferred that by then they had earlier learned of the irregularities in expiry or renewal. 
 
20  The courtesy copy of the statement of claim was sent to the adjuster in early May 1999, but the notice 
of motion to "set aside the statement of claim" was not filed until mid-September 2001. 
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21  In all the circumstances, that seems to me too late, and a violation of R. 559. 
 
22  But that is not an end of the litigation, for much the same legal rules urged by the appellants. Rule 559 
sets time limits, and R. 548 lets the court extend most time limits in the Rules. And R. 558 says that 
ordinarily a breach of the Rules is curable. If the facts are fully explored, it may be unjust to let the 
appellants simultaneously hold the respondent to the letter of the law, yet get an indulgence from all their 
defaults. So I must go on to the other issues. 
 

 F. Did the Respondent Give Enough Evidence to Support His Motions? 
 
23  The chambers judge does not discuss this topic, and it may not have been argued before him. 
 
24  The respondent did not give the evidence which he should have, in two respects. First, he gave no 
evidence to show when he learned of the appellants' irregularities, as I have discussed above in Part E. 
Second, he gave no evidence about notice to him. 
 
25  In form, the order under appeal sets aside the order for substitutional service ex juris., and sets aside 
the statement of claim. But in substance, its effect is to set aside the service (by advertisement) made 
under that order. The parties have so treated it. Therefore, this was in effect also a motion to set aside 
service. 
 
26  What is more, it is important to note that the motion was brought by the respondent. We may suspect 
that the lawyers were actually following orders by his insurer, Saskatchewan Government Insurance. But 
it is a motion by the respondent. Saskatchewan Government Insurance is not a party (or third party) to this 
suit. So it is no answer that the insurer would not have known the facts. It was not the litigant, nor the 
party moving. 
 
27  A defendant who knows of an originating document against him cannot avoid the effects of appearing 
in the action and thereby making service academic, by instructing counsel to appear in court as amicus 
curiae; such appearance by counsel whom he instructs cures service or its lack: Grice v. R. [1957] O.W.N. 
527, 11 D.L.R. (2d) 699, 701 ff., 119 C.C.C. 18, 26 C.R. 318 (traffic offence summons); Raspier v. 
Robertson (1977) 4 C.P.C. 103 (Sask.); Re Raspa (1972) 33 D.L.R. (3d) 605, 10 C.C.C. (2d) 342, 19 
R.F.L. 90 (N.S.) (even appearance just to get an adjournment); Tasse v. Hoveland (1992) 132 A.R. 117, 
120-21 (M.) (paras. 21-2) (statement of defence without service of statement of claim); but cf. Paupst v. 
Henry [1984] I.L.R. I-1718, 43 O.R. (2d) 748, 2 D.L.R. (4th) 682, 38 C.P.C. 5 (Ont.) (counsel for insurer 
allowed to withdraw unconditional appearance for one of two defendants who was not served) (critical 
annotation on pp. 6-8). 
 
28  Possibly R. 27 might be an answer here: see Part G below. 
 
29  Whether the insurer could have got itself added to this suit in some capacity and then moved, I need 
not decide. I need not pursue that topic because of the matters which follow. It troubles me, as it properly 
troubled the chambers judge under appeal. 
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30  A party who moves to set aside service is always under an obligation to give evidence about whether 
he in fact got notice or was in effect served, whether or not in the precise manner intended by the party 
serving him. Why? In the first place, it would be pointless to set aside service by method A, if service by 
method B had occurred around the same time. In the second place, it would be unjust to set aside 
purported service, or to declare that service had never occurred, if in fact the physical statement of claim, 
or knowledge of its existence and contents, had come to the knowledge of the defendant in question. 
 
31  The court will not set aside service of a document, or set aside a later step needing service, such as 
default judgment, if the intended recipient (defendant) later actually got the document, or notice of it: 
Vidito v. Veinot (1912) 10 E.L.R. 292, 3 D.L.R. 179 (N.S.) (writ of summons); Hoehn v. Marshall (1917) 
12 O.W.N. 193; Morozuk v. Fedorek [1941] 1 W.W.R. 382, 389 (Alta. C.A.); Cdn.-Dom. Leasing Corp. 
v. Corpex [1963] 2 O.R. 497 (M.), affd. id. at p. 499n.; Pettigrew v. Robb A.U.D. (M.), [1983] A.J. No. 
415, 1296, 1297-8, J.D.E. 8303-19103 (Oct. 26, 1983); A.-G. Can. v. Doucette (1992) 133 A.R. 68, 71-2, 
11 C.P.C. (3d) 81 (paras. 14-16); Hnatyshyn Singer Thorstad v. Robson (1998) 33 C.P.C. (4th) 135 
(Sask.). 
 
32  To undo the consequences of not carrying out what an official document directs the recipient to do, it 
is not enough that he shows that the document was not served on him. He must also show that he did not 
know of the document: Kistler v. Tettmar [1905] 1 K.B. 39, 74 L.J.K.B. 1 (C.A.) (defendant knew of a 
judgment and evaded service and knew of an order for an examination in aid and did not come); Fontaine 
v. Serben [1974] 5 W.W.R. 428 (Alta. D.C.), affd. (1976) (C.A.): see Note (1977) 15 Alta. L. Rev. 194 
(no service, but learned later); Eyre v. Eyre [1971] 2 O.R. 744, 746-7 (M.); cf. Admin. of M.V.A. C.A. v. 
Gray (1986) 71 A.R. 24, 45 Alta. L.R. (2d) 172, 19 C.C.L.I. 246 (C.A.); cf. Golden Ocean Assce. v. 
Martin (The Goldean Mariner) [1990] 2 Ll. R. 215 (C.A.). A defect in service is curable under R. 558, if 
the contents of the statement of claim came to the attention of the defendant, even imperfectly: Clarke v. 
Treadwell [1997] A.U.D. 857, [1997] A.J. No. 683, Calg. 16149 (C.A. June 11). (One may compare 
Sissons v. Whiteside, Calg. 0201-0248-AC, [2004] A.J. No. 224, 2004 ABCA 96 (Mar. 9).) 
 
33  To set aside or nullify service of a statement of claim then would be even more unjust if the defendant 
were intending to argue that service now was impossible (e.g., because of expiry of the statement of 
claim), or if the plaintiff had in the meantime relied upon apparent service to his detriment. 
 
34  So a defendant moving to set aside purported service is expected to swear that neither any copy of the 
statement of claim, nor knowledge of its contents, was known to him. For instance, he might swear that he 
never saw the advertisement in the newspaper, never heard of it, and was thousands of miles away at a 
mining camp in Bolivia at all material times. In practice, such contents are usual in a defendant's affidavit. 
 
35  It is possible that this respondent is either blissfully unaware of this entire lawsuit, or only learned of it 
recently. Maybe he has been out of Canada for years. On the other hand, it is possible that he has been 
aware all along of what was going on, and read a copy of the statement of claim shortly after its issue. Or 
the truth may lie in between these two extremes. We simply do not know. 
 
36  It appears that this respondent has never given any evidence to support the motion to strike out, or for 
any other purpose. All the affidavits in the appeal book are from the appellants' side. 
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37  In my view, the respondent should have presented some evidence about service or notice, and should 
not get an order which in effect upsets the order for service, or upsets the service, without such evidence. 
 

 G. Has the Respondent Attorned to Alberta's Jurisdiction? 
 
38  No one raised this question on appeal, and the chambers judge does not mention it. Probably it was not 
raised there. 
 
39  The order permitting service was an order for service ex juris., since the address known was in 
Markham, Ontario and the newspaper selected was a Markham newspaper. The key motion by the 
respondent (two years later) was to set aside that order. 
 
40  If someone takes steps in an Alberta suit (other than objecting to Alberta's jurisdiction or its order for 
service ex juris.), then he attorns to Alberta's jurisdiction. He cannot later object to that jurisdiction or 
seek to upset the order for service out of the jurisdiction. 
 
41  Here the appeal books reveal three notices of motion by the respondent: 
 

(a) filed September 14, 2001: "to set aside the statement of claim"; 

(b) filed January 11, 2002: "to set aside the statement of claim" and appeal the contrary 
decision of a Master; 

(c) filed April 3, 2002: "to expunge the affidavit of Kristy Kolodychuk" recounting 
correspondence between the parties, on grounds of privilege. 

 
42  Rule 27 makes some exceptions to the rule about attornment. It says that it is not attornment to move 
to set aside 
 

(a) service of the statement of claim, or 

(b) the order authorizing such service, or 

(c) the statement of claim. 
 
43  On its face, the April motion does not fit within any of these three exceptions, though it might be 
argued that it was partly ancillary to such a motion. 
 
44  On their face, the September and January motions do fit within the exceptions to attornment in R. 27. 
But again it might be argued that they really do more. The order being attacked had two aspects, and the 
respondent made separate attacks on both aspects. As the heading says, it was an order both for 
substitutional service, and for service ex juris. To attack service ex juris. is not attornment. But it is 
arguable that to attack substitutional service could be attornment in some circumstances. 
 
45  I would not decide these issues of attornment without argument, and without any chance for anyone to 
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SECTION 6. 
 
Persons entitled to be registered 
 
6. (1) Subject to section 7, a person is entitled to be registered if 
 

(a) that person was registered or entitled to be registered immediately before April 17, 1985; 

(b) that person is a member of a body of persons that has been declared by the Governor in 
Council on or after April 17, 1985 to be a band for the purposes of this Act; 

(c) the name of that person was omitted or deleted from the Indian Register, or from a band list 
before September 4, 1951, under subparagraph 12(1)(a)(iv), paragraph 12(1)(b) or subsection 
12(2) or under subparagraph 12(1)(a)(iii) pursuant to an order made under subsection 109(2), as 
each provision read immediately before April 17, 1985, or under any former provision of this Act 
relating to the same subject matter as any of those provisions; 

(c.01) that person meets the following conditions: 

(i) the name of one of their parents was, as a result of that parent's mother's marriage, omitted 
or deleted from the Indian Register on or after September 4, 1951 under subparagraph 
12(1)(a)(iii) pursuant to an order made under subsection 109(2), as each provision read 
immediately before April 17, 1985, or under any former provision of this Act relating to the 
same subject matter as either of those provisions, 

(ii) their other parent is not entitled to be registered or, if that other parent is no longer living, 
was not at the time of death entitled to be registered or was not an Indian at that time if the 
death occurred before September 4, 1951, and 

(iii) they were born before April 17, 1985, whether or not their parents were married to each 
other at the time of the birth, or they were born after April 16, 1985 and their parents were 
married to each other at any time before April 17, 1985; 

(c.02) that person meets the following conditions: 

(i) the name of one of their parents was omitted or deleted from the Indian Register on or after 
September 4, 1951 under subparagraph 12(1)(a)(iv) or subsection 12(2), as each provision read 
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immediately before April 17, 1985, or under any former provision of this Act relating to the 
same subject matter as either of those provisions, 

(ii) their other parent is not entitled to be registered or, if that other parent is no longer living, 
was not at the time of death entitled to be registered or was not an Indian at that time if the 
death occurred before September 4, 1951, and 

(iii) they were born before April 17, 1985, whether or not their parents were married to each 
other at the time of the birth, or they were born after April 16, 1985 and their parents were 
married to each other at any time before April 17, 1985; 

(c.1) that person 

(i) is a person whose mother's name was, as a result of the mother's marriage, omitted or 
deleted from the Indian Register, or from a band list prior to September 4, 1951, under 
paragraph 12(1)(b) or under subparagraph 12(1)(a)(iii) pursuant to an order made under 
subsection 109(2), as each provision read immediately prior to April 17, 1985, or under any 
former provision of this Act relating to the same subject-matter as any of those provisions, 

(ii) is a person whose other parent is not entitled to be registered or, if no longer living, was not 
at the time of death entitled to be registered or was not an Indian at that time if the death 
occurred prior to September 4, 1951, 

(iii) was born on or after the day on which the marriage referred to in subparagraph (i) 
occurred and, unless the person's parents married each other prior to April 17, 1985, was born 
prior to that date, and 

(iv) had or adopted a child, on or after September 4, 1951, with a person who was not entitled 
to be registered on the day on which the child was born or adopted; 

(c.2) that person meets the following conditions: 

(i) one of their parents is entitled to be registered under paragraph (c.1) or, if that parent is no 
longer living, was so entitled at the time of death or would have been so entitled on the day on 
which that paragraph came into force, had he or she not died, and 

(ii) they were born before April 17, 1985, whether or not their parents were married to each 
other at the time of the birth, or they were born after April 16, 1985 and their parents were 
married to each other at any time before April 17, 1985; 

(c.3) that person meets the following conditions: 

(i) they were born female during the period beginning on September 4, 1951 and ending on 
April 16, 1985 and their parents were not married to each other at the time of the birth, 

(ii) their father was at the time of that person's birth entitled to be registered or, if he was no 
longer living at that time, was at the time of death entitled to be registered, and 

(iii) their mother was not at the time of that person's birth entitled to be registered; 

(c.4) that person meets the following conditions: 

(i) one of their parents is entitled to be registered under paragraph (c.2) or (c.3) or, if that 
parent is no longer living, was so entitled at the time of death or would have been so entitled 
on the day on which that paragraph came into force, had he or she not died, 
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(ii) their other parent is not entitled to be registered or, if that other parent is no longer living, 
was not at the time of death entitled to be registered or was not an Indian at that time if the 
death occurred before September 4, 1951, and 

(iii) they were born before April 17, 1985, whether or not their parents were married to each 
other at the time of the birth, or they were born after April 16, 1985 and their parents were 
married to each other at any time before April 17, 1985; 

(c.5) that person meets the following conditions: 

(i) one of their parents is entitled to be registered under paragraph (c.4) and one of that parent's 
parents is entitled to be registered under paragraph (c.3) or, if that parent or parent's parent is 
no longer living, was so entitled at the time of death or would have been so entitled on the day 
on which paragraph (c.4) or (c.3), as the case may be, came into force, had he or she not died, 

(ii) their other parent is not entitled to be registered or, if that other parent is no longer living, 
was not at the time of death entitled to be registered or was not an Indian at that time if the 
death occurred before September 4, 1951, and 

(iii) they were born before April 17, 1985, whether or not their parents were married to each 
other at the time of the birth, or they were born after April 16, 1985 and their parents were 
married to each other at any time before April 17, 1985; 

(c.6) that person meets the following conditions: 

(i) one of their parents is entitled to be registered under paragraph (c.02) - or, if that parent is 
no longer living, was so entitled at the time of death or would have been so entitled on the day 
on which that paragraph came into force, had he or she not died - and the name of one of that 
parent's parents was omitted or deleted from the Indian Register on or after September 4, 1951 
under subsection 12(2), as that provision read immediately before April 17, 1985, or under any 
former provision of this Act relating to the same subject matter as that provision, 

(ii) their other parent is not entitled to be registered or, if that other parent is no longer living, 
was not at the time of death entitled to be registered or was not an Indian at that time if the 
death occurred before September 4, 1951, and 

(iii) they were born before April 17, 1985, whether or not their parents were married to each 
other at the time of the birth, or they were born after April 16, 1985 and their parents were 
married to each other at any time before April 17, 1985; 

(d) the name of that person was omitted or deleted from the Indian Register, or from a band list 
prior to September 4, 1951, under subparagraph 12(1)(a)(iii) pursuant to an order made under 
subsection 109(1), as each provision read immediately prior to April 17, 1985, or under any former 
provision of this Act relating to the same subject-matter as any of those provisions; 

(e) the name of that person was omitted or deleted from the Indian Register, or from a band list 
prior to September 4, 1951, 

(i) under section 13, as it read immediately prior to September 4, 1951, or under any former 
provision of this Act relating to the same subject-matter as that section, or 

(ii) under section 111, as it read immediately prior to July 1, 1920, or under any former 
provision of this Act relating to the same subject-matter as that section; or 
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(f) both parents of that person are entitled to be registered under this section or, if the parents are 
no longer living, were so entitled at the time of death. 

 
Persons entitled to be registered 
 
(2) Subject to section 7, a person is entitled to be registered if one of their parents is entitled to be 
registered under subsection (1) or, if that parent is no longer living, was so entitled at the time of death. 
 
Clarification 
 
(2.1) A person who is entitled to be registered under both paragraph (1)(f) and any other paragraph of 
subsection (1) is considered to be entitled to be registered under that other paragraph only, and a person 
who is entitled to be registered under both subsection (2) and any paragraph of subsection (1) is 
considered to be entitled to be registered under that paragraph only. 
 
Deeming provision 
 
(3) For the purposes of paragraph (1)(f) and subsection (2), 
 

(a) a person who was no longer living immediately prior to April 17, 1985 but who was at the time 
of death entitled to be registered shall be deemed to be entitled to be registered under paragraph 
(1)(a); 

(b) a person described in paragraph (1)(c), (d), (e) or (f) or subsection (2) and who was no longer 
living on April 17, 1985 shall be deemed to be entitled to be registered under that provision; 

(c) a person described in paragraph (1)(c.1) and who was no longer living on the day on which that 
paragraph comes into force is deemed to be entitled to be registered under that paragraph; and 

(d) a person who is described in paragraph (1)(c.01) or (c.02) or any of paragraphs (1) (c.2) to (c.6) 
and who was no longer living on the day on which that paragraph came into force is deemed to be 
entitled to be registered under that paragraph. 
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SECTION 10. 
 
Band control of membership 
 
10. (1) A band may assume control of its own membership if it establishes membership rules for itself in 
writing in accordance with this section and if, after the band has given appropriate notice of its intention 
to assume control of its own membership, a majority of the electors of the band gives its consent to the 
band's control of its own membership. 
 
Membership rules 
 
(2) A band may, pursuant to the consent of a majority of the electors of the band, 
 

(a) after it has given appropriate notice of its intention to do so, establish membership rules for 
itself; and 

(b) provide for a mechanism for reviewing decisions on membership. 
 
Exception relating to consent 
 
(3) Where the council of a band makes a by-law under paragraph 81(1)(p.4) bringing this subsection into 
effect in respect of the band, the consents required under subsections (1) and (2) shall be given by a 
majority of the members of the band who are of the full age of eighteen years. 
 
Acquired rights 
 
(4) Membership rules established by a band under this section may not deprive any person who had the 
right to have his name entered in the Band List for that band, immediately prior to the time the rules were 
established, of the right to have his name so entered by reason only of a situation that existed or an action 
that was taken before the rules came into force. 
 
Idem 
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(5) For greater certainty, subsection (4) applies in respect of a person who was entitled to have his name 
entered in the Band List under paragraph 11(1)(c) immediately before the band assumed control of the 
Band List if that person does not subsequently cease to be entitled to have his name entered in the Band 
List. 
 
Notice to the Minister 
 
(6) Where the conditions set out in subsection (1) have been met with respect to a band, the council of the 
band shall forthwith give notice to the Minister in writing that the band is assuming control of its own 
membership and shall provide the Minister with a copy of the membership rules for the band. 
 
Notice to band and copy of Band List 
 
(7) On receipt of a notice from the council of a band under subsection (6), the Minister shall, if the 
conditions set out in subsection (1) have been complied with, forthwith 
 

(a) give notice to the band that it has control of its own membership; and 

(b) direct the Registrar to provide the band with a copy of the Band List maintained in the 
Department. 

 
Effective date of band's membership rules 
 
(8) Where a band assumes control of its membership under this section, the membership rules established 
by the band shall have effect from the day on which notice is given to the Minister under subsection (6), 
and any additions to or deletions from the Band List of the band by the Registrar on or after that day are of 
no effect unless they are in accordance with the membership rules established by the band. 
 
Band to maintain Band List 
 
(9) A band shall maintain its own Band List from the date on which a copy of the Band List is received by 
the band under paragraph (7)(b), and, subject to section 13.2, the Department shall have no further 
responsibility with respect to that Band List from that date. 
 
Deletions and additions 
 
(10) A band may at any time add to or delete from a Band List maintained by it the name of any person 
who, in accordance with the membership rules of the band, is entitled or not entitled, as the case may be, 
to have his name included in that list. 
 
Date of change 
 
(11) A Band List maintained by a band shall indicate the date on which each name was added thereto or 
deleted therefrom. 
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SECTION 11. 
 
Membership rules for Departmental Band List 
 
11. (1) Commencing on April 17, 1985, a person is entitled to have his name entered in a Band List 
maintained in the Department for a band if 
 

(a) the name of that person was entered in the Band List for that band, or that person was entitled 
to have it entered in the Band List for that band, immediately prior to April 17, 1985; 

(b) that person is entitled to be registered under paragraph 6(1)(b) as a member of that band; 

(c) that person is entitled to be registered under paragraph 6(1)(c) and ceased to be a member of 
that band by reason of the circumstances set out in that paragraph; or 

(d) that person was born on or after April 17, 1985 and is entitled to be registered under paragraph 
6(1)(f) and both parents of that person are entitled to have their names entered in the Band List or, 
if no longer living, were at the time of death entitled to have their names entered in the Band List. 

 
Additional membership rules for Departmental Band List 
 
(2) Commencing on the day that is two years after the day that an Act entitled An Act to amend the Indian 
Act, introduced in the House of Commons on February 28, 1985, is assented to, or on such earlier day as 
may be agreed to under section 13.1, where a band does not have control of its Band List under this Act, a 
person is entitled to have his name entered in a Band List maintained in the Department for the band 
 

(a) if that person is entitled to be registered under paragraph 6(1)(d) or (e) and ceased to be a 
member of that band by reason of the circumstances set out in that paragraph; or 

(b) if that person is entitled to be registered under paragraph 6(1)(f) or subsection 6(2) and a parent 
referred to in that provision is entitled to have his name entered in the Band List or, if no longer 
living, was at the time of death entitled to have his name entered in the Band List. 

 
Deeming provision 
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(3) For the purposes of paragraph (1)(d) and subsection (2), 
 

(a) a person whose name was omitted or deleted from the Indian Register or a band list in the 
circumstances set out in paragraph 6(1)(c), (d) or (e) and who was no longer living on the first day 
on which the person would otherwise be entitled to have the person's name entered in the Band 
List of the band of which the person ceased to be a member shall be deemed to be entitled to have 
the person's name so entered; 

(a.1) a person who would have been entitled to be registered under any of paragraphs 6(1)(c.01) to 
(c.6), had they been living on the day on which that paragraph came into force, and who would 
otherwise have been entitled, on that day, to have their name entered in a Band List, is deemed to 
be entitled to have their name so entered; and 

(b) a person described in paragraph (2)(b) shall be deemed to be entitled to have the person's name 
entered in the Band List in which the parent referred to in that paragraph is or was, or is deemed 
by this section to be, entitled to have the parent's name entered. 

 
Additional membership rules - paragraphs 6(1)(c.01) to (c.6) 
 
(3.1) A person is entitled to have their name entered in a Band List that is maintained in the Department 
for a band if 
 

(a) they are entitled to be registered under paragraph 6(1)(c.01) and one of their parents ceased to 
be a member of that band by reason of the circumstances set out in subparagraph 6(1)(c.01)(i); 

(b) they are entitled to be registered under paragraph 6(1)(c.02) and one of their parents ceased to 
be a member of that band by reason of the circumstances set out in subparagraph 6(1)(c.02)(i); 

(c) they are entitled to be registered under paragraph 6(1)(c.1) and their mother ceased to be a 
member of that band by reason of the circumstances set out in subparagraph 6(1)(c.1)(i); 

(d) they are entitled to be registered under paragraph 6(1)(c.2) and one of their parents is entitled 
to be registered under paragraph 6(1)(c.1) and to have his or her name entered in the Band List or, 
if that parent is no longer living, was so entitled at the time of death or would have been so entitled 
on the day on which paragraph 6(1)(c.1) came into force, had he or she not died; 

(e) they are entitled to be registered under paragraph 6(1)(c.3) and their father is entitled to have 
his name entered in the Band List or, if their father is no longer living, was so entitled at the time 
of death; 

(f) they are entitled to be registered under paragraph 6(1)(c.4) and one of their parents is entitled to 
be registered under paragraph 6(1)(c.2) and to have his or her name entered in the Band List or, if 
that parent is no longer living, was so entitled at the time of death or would have been so entitled 
on the day on which paragraph 6(1)(c.2) came into force, had he or she not died; 

(g) they are entitled to be registered under paragraph 6(1)(c.4) and their mother is entitled to be 
registered under paragraph 6(1)(c.3) and to have her name entered in the Band List or, if their 
mother is no longer living, was so entitled at the time of death or would have been so entitled on 
the day on which paragraph 6(1)(c.3) came into force, had she not died; 
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(h) they are entitled to be registered under paragraph 6(1)(c.5) and one of their parents is entitled 
to be registered under paragraph 6(1)(c.4) and to have his or her name entered in the Band List or, 
if that parent is no longer living, was so entitled at the time of death or would have been so entitled 
on the day on which paragraph 6(1)(c.4) came into force, had he or she not died; or 

(i) they are entitled to be registered under paragraph 6(1)(c.6) and one of their parents is entitled to 
be registered under paragraph 6(1)(c.02) and to have his or her name entered in the Band List or, if 
that parent is no longer living, was so entitled at the time of death or would have been so entitled 
on the day on which paragraph 6(1)(c.02) came into force, had he or she not died. 

 
Where band amalgamates or is divided 
 
(4) Where a band amalgamates with another band or is divided so as to constitute new bands, any person 
who would otherwise have been entitled to have his name entered in the Band List of that band under this 
section is entitled to have his name entered in the Band List of the amalgamated band or the new band to 
which that person has the closest family ties, as the case may be. 
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Case Summary  
 

Construction law — Liens — Unregistered or unperfected liens — Vacating, loss or discharge of 
lien — Expiry of lien — Failure to proceed with action — Appeal by Manseau & Perron from 
Master's order that declared its builder's lien ceased to exist and permitted respondent to reduce 
amount of its lien bond by $595,945, being face amount of appellant's lien, dismissed — Master 
found appellant's lien had ceased to exist as it failed to file statement of claim within 180 days of 
registration as required by 2015 order — Process put in place under 2015 order was separate from 
and independent of insolvency proceedings of contractor — 2015 order was valid order made 
pursuant to Builders' Lien Act — Master's decision was correct. 
 
 

Appeal by Manseau & Perron from a Master's order that declared its builder's lien ceased to exist and permitted the 
respondent to reduce the amount of its lien bond by $595,945, being the face amount of the appellant's lien. The appellant 
subcontractor had contracted with PPEC to work on a construction project. PPEC had been placed into receivership and a 
claims procedure had been established with the standard stay provision. A 2015 order allowed the respondent to deposit 
security for the liens arising from the construction project, including the appellant's lien. The 2015 order required the 
appellant to file a statement of claim in relation to its lien within 180 days of registration, failing which the lien would cease 
to exist. The Master found the appellant's lien had ceased to exist as it had failed to file a statement of claim as required by 
the 2015 order.  
 
HELD: Appeal dismissed. 
 The application by the respondent to discharge the liens upon payment of security was outside of any receivership 
proceedings. The receivership order did not prevent the appellant from complying with the 2015 order to perfect its lien. The 
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process put in place under the 2015 order was separate from and independent of the insolvency proceedings of PPEC. The 
2015 order was a valid order made pursuant to the Builders' Lien Act. The appellant was making a collateral attack on the 
2015 order. The Master's decision was correct.  
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Reasons for Judgment 
 

 

C.S. BROOKER J. 
 
 
Introduction 
 
1  This is an appeal of an Order made by Master Robertson, Q.C. on October 6th, 2015 (the "Robertson 
Order") declaring that a builder's lien filed by Manseau & Perron Inc. (hereinafter referred to simply as 
the "Appellant" or "M&P") ceased to exist pursuant to the terms of an Order of Master Hanebury, Q.C. 
granted and filed March 17th, 2015 (the "Hanebury Order"). The Roberson Order also permitted the 
Respondent ThyssenKrupp (hereinafter "TKIS") to reduce the amount of its lien bond by $595,944.85 
being the face amount of the appellant's lien. 
 
Facts 
 
2  Pacer Promec Energy Corporation ("PPEC") was a construction company. It engaged in two oil sands 
projects. One was for Canadian Natural Resources (the "CNRL project"), the other for Imperial Oil (the 
"Krupp project"). The general contractor for both projects was TKIS. The appellant was a subcontractor to 
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PPEC with respect to both the CNRL and the Krupp projects. RNS Scaffolding Inc. ("RNS") was a 
subcontractor of PPEC only with respect to the Krupp project. 
 
3  M&P, RNS and PPEC all registered liens with respect to the Krupp project. The PPEC lien was 
registered for $41,184,135. The RNS lien was registered for $1,204,768.27. The M&P lien was registered 
on November 12, 2014 for $595,944.85. 
 
4  On March 10, 2015 PPEC was placed into receivership pursuant to an order made by Hawco J. (the 
"Hawco Order") under the provisions of the Bankruptcy and Insolvency Act, RSC 1985, c. B-3 (the 
"BIA"). 
 
5  The Hawco Order had the standard stay provision which reads, in part: 
 

 8. No Proceeding against or in respect of the Debtors or the Property shall be commenced or 
continued except with the written consent of the receiver or with leave of this Court and any 
and all Proceedings currently under way against or in respect of the Debtors or the Property 
are hereby stayed and suspended pending further Order of this Court, providing, however, that 
nothing in this Order shall (i) prevent any Person from commencing a proceeding regarding a 
claim that might otherwise become barred by statute or an existing agreement if such 
proceeding is not commenced before the expiration of the stay provided by this paragraph 8;... 

 
6  RNS and M&P, as subcontractors of PPEC, were given notice of the receivership as was TKIS as PPEC 
had claimed it was owed $41,184,135 by TKIS for work performed on the Krupp project. 
 
7  On March 17, 2015 TKIS applied for an order under s.48 of the Builders' Lien Act ("BLA"), R.S.A. 
2000, c. B-7 permitting it to pay monies in court in order to discharge the liens of RNS, M&P and PPEC. 
The application was granted and the resulting order made whereby, inter alia, upon TKIS depositing with 
the court security for the liens registered and costs, in the total amount of $43,584,848.12 the PPEC lien, 
the RNS lien and the M&P lien would be discharged. Paragraph 10 of that order sets out the issues to be 
tried or determined, including the validity of each lien and the amount of money each claimant is entitled 
to receive. Paragraph11 of this Order provides: 
 

11. The Respondents shall each file a Statement of Claim in relation to their respective Liens 
within 180 days of the registration of each of their respective Liens, failing which the Liens 
for which no Statement of Claim has been filed shall cease to exist without further Order of 
this Honourable Court. 

 
8  M&P as well as the receiver for PPEC were represented by counsel at TKIS's application on March 
17th. Counsel provided Master Hanebury with a copy of the Hawco Order and there was a brief reference 
in the oral argument before her as to the stay provisions in the Hawco Order. There was a discussion and 
submissions by counsel on the amount of security that TKIS should post for the liens themselves, the 
amount of security for costs that should be posted and the potential for TKIS to apply for the discharge of 
other liens that might be filed in the future. Those discussions resulted in the Master making a number of 
handwritten alterations to the form of the order that TKIS had apparently brought to the application. 
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9  There was no discussion about paragraph 11 of the Hanebury Order requiring the lien claimants to file 
statements of claim within 180 days of their lien's registration. 
 
10  The Hanebury Order, in its recitations, notes the consent of the various parties to the order. 
 
11  The Hanebury Order was not appealed. 
 
12  M&P did not file a statement of claim with respect to its lien filed against the Krupp project. 
 
13  M&P did file a statement of claim to perfect its lien filed against the CNRL project wherein M&P 
named as one of the defendants, PPEC. That statement of claim was filed March 31, 2015 after PPEC had 
been placed into receivership under the Hawco Order. 
 
14  On May 7, 2015 Mr. Justice B. Nixon issued an order, filed May 11, 2015 ("the Nixon Order") in the 
PPEC receivership. That order, inter alia, provided a procedure for lien management and was made under 
the BIA. 
 
15  On August 21, 2015 TKIS filed an application against M&P seeking a declaration that M&P's lien 
against the Krupp project has ceased to exist pursuant to the Hanebury order and requesting that TKIS be 
permitted to reduce the amount of its lien bond by the face amount of the M&P lien. 
 
16  The matter came before Master Robertson in morning chambers. He requested written briefs and set 
the matter over to an afternoon hearing. As there was no transcript of the March 17th application, he 
listened to the audio recording of the March 17th application. On October 6th, 2015 he gave his decision 
allowing TKIS's application. The resulting order was filed on October 7th, 2015 and M&P filed its appeal 
of the Robertson Order on October 16, 2015. 
 
Issue 
 
17  The issue on this appeal is whether Master Robertson erred in declaring that M&P's lien had ceased to 
exist by virtue of the fact that M&P had failed to file a statement of claim as required under the Hanebury 
Order. 
 
Positions of the Parties 
 

Appellant's Position 
 
18  The Appellant takes the position that there are really three issues in this appeal. The first is the proper 
test to apply when interpreting court orders. In that regard, its position is, citing para 31 of Sutherland v 
Reeves, 2014 BCCA 222 ("Sutherland") that "...the correct approach to interpreting the provisions of a 
Court Order is to examine the pleadings, the language of the Order itself, and the circumstances in which 
the Order was granted". 
 
19  The second issue which the Appellant raises is: Has the M&P lien ceased to exist by operation of para 
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11 of the Hanebury Order or has the requirement to file a statement of claim been vitiated by the claims 
procedure established by the Nixon Order? In discussing that question, the Appellant considers the impact 
of s.22 of the BLA on that analysis as well as the impact of s.49 (3) of the BLA. It also questions whether 
there is any equitable or statutory reason why M&P should be required to file a statement of claim in 
respect of the M&P lien. 
 
20  The Appellant argues that the Nixon Order establishes a process to determine the quantum of RNS and 
M&P's claims against PPEC, that by virtue of the decision in Iona Contractors Ltd. v Guarantee 
Company of North America, 2015 ABCA 240 any money which PPEC ultimately receives from TKIS as 
a result of the TKIS litigation will be the subject of a statutory trust under s.22 of the BLA in favour of 
M&P and RNS and consequently there is no need to resort to litigation to prove quantum and indeed to do 
so would be a collateral attack on, and violation of, the Nixon Order. 
 
21  The Appellant also argues that s.49 (3) of the BLA would require it to name PPEC, the contractor, as a 
defendant in its statement of claim under the BLA and that to do so would place M&P in direct conflict 
with the provisions of the Nixon Order and that requiring M&P to file a statement of claim against PPEC 
would be a collateral attack on the Receivership process. Further, the Appellant argues that s.8 of the 
Hawco Order prohibits the commencement of any proceeding against PPEC or the "Property", that none 
of the exceptions to the staying provision of the Hawco Order apply to an action in respect of the M&P 
lien, that Master Hanebury did not have the jurisdiction to make her Order, and that the Nixon Order 
specifically stayed all requirements for lienholders to file statements of claim. 
 
22  As a further argument against being required to file a statement of claim the Appellant contends that 
given the claims procedure established by the Nixon Order, "there is no equitable or statutory reason why 
M&P or RNS should be required to file a statements of claim in respect to its their liens against the Krupp 
project. Doing so would create a sub-class of creditors who would have to engage in duplicative 
proceedings". 
 
23  The third issue raised by the Appellant, in the alternative, is that if this court finds that M&P was 
required to have filed its statement of claim in respect of its lien within 180 days, then it should be 
permitted to now file it and re-instate its lien. It relies on TRG Development Corp. v Kee Installations 
Ltd., 2015 ABCA 187. It argues that no party has suffered any prejudice as a consequence of M&P not 
having filed a statement of claim. The only party who would be prejudiced would be M&P in that it would 
be required to engage in "duplicative and unnecessary proceedings" by filing a statement of claim in these 
circumstances. 
 

TKIS's Position 
 
24  TKIS's position is that the Hanebury Order is a correct and valid order. The Appellant was present in 
court when the order was made. Its counsel had input into that order and could have objected to it if it had 
concerns. It did not and cannot now claim that that order is invalid. Further, despite the stay created by the 
receivership proceedings, paragraph 8 of the Hawco Order contemplated and permitted the bringing of a 
claim that might become barred by statute or otherwise. TKIS points to the fact that M&P filed a 
statement of claim for its lien arising out of the CNRL project, naming PPEC as a defendant and that that 
statement of claim was filed March 31, 2015 three weeks after the Hawco Order was made. TKIS points 
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out that if M&P or indeed any other party to the Hanebury Order, "wanted to avail itself to the security 
posted by TKIS pursuant to the Discharge Order [the "Hanebury Order"], perfecting its respective 
builders' lien within the time period clearly stipulated in the Discharge Order was a prerequisite". 
 
25  TKIS argues that the Nixon Order has no application in this case because M&P's lien did not come 
within the definitions of liens as set out in that order. The M&P lien was never referred to in the 
"Receiver's Letter" as therein defined. The M&P lien had already been discharged by the Hanebury Order 
by the time the Nixon Order was made. Consequently, the M&P lien does not fall under the dispensing of 
actions provisions of paragraph 22 of the Nixon Order. 
 
26  TKIS rejects the Appellant's argument that requiring M&P to file its statement of claim to perfect its 
lien is a collateral attack on the receivership process. Rather, TKIS says, its application for the Hanebury 
Order was "outside of the parameters of the receivership process, it was a parallel process". 
 
27  Finally, TKIS submits that it has done nothing to waive M&P's requirement to file a statement of 
claim under the terms of the Hanebury Order. It points out that it is TKIS who was obliged to pay the lien 
bond into court to stand as security for M&P's lien. It asserts that it would suffer prejudice if the Appellant 
was permitted to file its statement of claim now. 
 
Receiver for PPEC's Position 
 
28  The Receiver submits that the issue on appeal is narrow: whether M&P lost its builder's lien as a result 
of its failure to file a statement of claim as required under the Hanebury Order. It says that many of the 
submissions made by the Appellant touch on issues that are irrelevant to the narrow issue on this appeal. 
 
29  The Receiver argues that, contrary to the Appellant's various assertions in its brief, PPEC is not a 
"contractor" as that term is defined under the BLA. Consequently, PPEC is not required to be named as a 
defendant under s. 49 of the BLA. Furthermore, the issue of entitlement to funds that might be obtained by 
PPEC from the Krupp claim, including any possible claim under s. 22 of the BLA was not an issue before 
Master Robertson and therefore is not a proper subject of this appeal. Moreover, there is no evidence 
before the court as to whether a certificate of substantial performance was issued and therefore it is not 
possible to determine if s.22 is even applicable. To quote from the Receiver's brief: "Ultimately, the 
determination of M&P's rights as against PPEC is not before this Honourable Court and will be resolved 
in the Claims Procedure Order [the "Nixon Order"] granted in the receivership proceedings of PPEC. In 
that regard, the Receiver notes that the Robertson Order states that M&P can advance its claim under s.22 
of the BLA, if it has one, and that it can continue to advance its claim within the receivership proceedings. 
 
30  In summary "...it is the Receiver's position that the issue before the Court in the September 3 
Application, and this Appeal, is narrow and concerns only whether M&P's builder's lien expired. Any 
issues relating to M&P's other claims against PPEC are irrelevant." 
 
Analysis 
 
31  I agree that the correct approach in interpreting the provisions of a court order are as set out in the 
Sutherland case which in turn quoted and relied upon that court's decision in Yu v Jordan, 2012 BCCA 



 
Manseau & Perron Inc. v. ThyssenKrupp Industrial Solutions (Canada) Inc., [2018] A.J. No. 1382 

  Page 7 of 13  

367 where Smith J.A. said: 
 

[53] In my view, the interpretation of a court order is not governed by the subjective views of one 
or more of the parties as to its meaning after the order is made. Rather an order, whether by 
consent or awarded in an adjudicated disposition, is a decision of the court. As such, it is the court, 
not the parties, that determines the meaning of its order. In my view, the correct approach to 
interpreting the provisions of a court order is to examine the pleadings of the action in which it is 
made, the language of the order itself, and the circumstances in which the order was granted. 

 
32  However, the facts and circumstances in Sutherland are quite different than those here. In Sutherland 
the court was interpreting the meaning of a phrase in the court order to determine if an action brought 
personally against a partner in a limited partnership was one "in respect of" the limited partnership and 
thus subject to the stay provision which had been granted in a receivership order. 
 
33  The Hanebury Order is not one which has a phrase or word that requires interpretation. On the 
contrary, it is quite clear. Paragraph 11 of it is clear and unambiguous. In essence, what the Appellant is 
saying is that it should not have been made --- that the Master had no jurisdiction to make it in face of the 
Hawco Order. 
 
34  Of course, as noted previously, the Appellant did not object at the time the Hanebury Order was made 
even though it was aware of the Hawco Order. And, as noted earlier, not only did M&P not appeal the 
Hanebury Order or its paragraph 11, it actually filed a statement of claim against PPEC in relation to its 
lien in the CNRL project, despite the Hawco Order stay provision. 
 
35  The Hanebury Order was made in an application arising out of the BLA. That application was brought 
by TKIS, the contractor, under the provisions of the BLA, to permit it to put up security in the form of a 
bond, to replace the security represented by the property against which the liens had been filed. Under the 
BLA, a lienholder is obliged to perfect its lien by filing a statement of claim within 180 days of registering 
its lien. That is what para 11 of the Hanebury Order requires. 
 
36  The Appellant contends that the requirement for it to file a statement of claim was vitiated by the 
claims procedure established by the Nixon Order and refers to s.22 and s.49 (3) of the BLA to support its 
position. As well, it argues that the stay put into place by the Hawco Order in relation to proceedings 
involving PPEC's receivership, prevented it from filing a statement of claim as required by para 11 of the 
Hanebury Order. 
 
37  There are a number of problems with the Appellant's position. 
 
38  First, with respect to the stay contained in the Hawco Order, it must be remembered that the Hanebury 
Order was issued in an application brought by TKIS under the provisions of s.48 of the BLA to permit it to 
discharge the liens registered against the lands involved in the Krupp project upon it paying into court 
sufficient security. The application was outside of any receivership proceedings relating to M&P. The 
Hanebury Order permitted TKIS to discharge the PPEC, RNS and M&P liens then registered against the 
Krupp property upon depositing security with the court in the amount of $43,584,848.12. Paragraph 10 of 
that order set out the issues to be tried or determined including the validity of each lien and the amount of 
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money each of the Respondents (lienholders) is entitled to receive. Paragraph 11 directs each Respondent 
to file a statement of claim within 180 days of the registration of their lien. 
 
39  I do not accept the Appellant's argument that the Hawco Order prevented it from complying with para 
11 of the Hanebury Order and issuing its statement of claim as required by it. 
 
40  Para 8 of the Hawco Order reads, in part: 
 

No proceeding against or in respect of the Debtors or the Property shall be commenced or 
continued except with the written consent of the Receiver or with leave of this Court...provided, 
however, that nothing in this Oder shall: (i) prevent any Person from commencing a proceeding 
regarding a claim that might otherwise become barred by statute or an existing agreement if such 
proceeding is not commenced before the expiration of the stay provided by this paragraph 8;... 

 
41  This language is broad enough to permit M&P to file a statement of claim to protect its lien which 
would otherwise become barred under para 11 of the Hanebury Order which itself was made pursuant to 
the BLA and which Order was arrived at by agreement and consent of the parties to it, including M&P. 
Moreover, if there is any doubt about that, M&P could have either sought leave of the court to file its 
statement of claim or it could have sought the Receivers consent to do so, all as is provided for under the 
terms of para 8 of the Hawco Order. It did neither. 
 
42  Furthermore, it would appear from M&P's own actions that it did not regard the Hawco Order as 
preventing it from filing a statement of claim against PPEC as it filed one in the CNRL matter on March 
31, 2015. As noted by TKIS in para 27 of its argument: "The CNRL Statement of Claim was filed in the 
face of the provision of the First Receivership Order [the Hawco Order] that Manseau is now attempting 
to rely upon." 
 
43  Finally, as the Court of Appeal noted in Iona Contractors Ltd. v Guarantee Company of North 
America, 2015 ABCA 240, provisions of the BLA can apply in certain circumstances even in the face of 
insolvency proceedings under the BIA. At para 23 the Court noted: 
 

It is obvious that the Builders Lien Act could have an effect on the entitlement to payments on 
bankruptcy. A subcontractor which has a valid lien, or another valid claim under the Builders' Lien 
Act, might become entitled to payments to which it would not be entitled as a mere unsecured 
creditor. No one has suggested that these provision, relating as they do to property and civil rights 
in the province, necessarily offend the bankruptcy distribution regime. 

 
44  Accordingly, I find that the Hawco Order did not prevent the Appellant from filing its statement of 
claim to perfect its lien as required under para 11 of the Hanebury Order. 
 
45  As to the Appellant's argument relating to the trust provisions under s.22 of the BLA and the 
duplicative nature of proceeding with a statement of claim under the Hanebury Order, it appears to be 
based on M&P's and RNS' lien claims falling under the claims procedures established by the Nixon Order. 
At para 43 of its written argument the Appellant states: 
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43. Because of the operation of s.22 of the BLA, the resolution of the PPEC/ Krupp litigation is 
required in order for RNS and M&P to know whether they even need to advance a BLA claim 
against Imperial Oil. The Court could not have intended to compel RNS and M&P to 
participate in duplicative and overlapping proceedings -- especially given that it is highly 
likely that such proceedings are completely unnecessary given the s.22 trust provision of the 
BLA. 

 
46  There are number of problems with the Appellant's position. 
 
47  First, the Nixon Order deals specifically with lien management commencing at para 13 of the Order. 
Para 17 states: 
 

17. Upon being presented with evidence of deposit of the Aggregate Security with the Clerk of the 
Court and the Receiver's Letter, the Registrar of the Land Titles Office is hereby directed to 
forthwith discharge the Liens registered by the Lienholders as listed in the Receiver's Letter, 
together with any related Certificates of Lis Pendens, from the Real Property Interests listed in 
the Receiver's Letter notwithstanding the requirements of s.191 of the Land Titles Act 
(Alberta). 

 
48  Paragraph 13 of the Nixon Order defines the "Receiver's Letter" to mean "...a letter issued by the 
Receiver pursuant to this Order listing the Liens to be discharged and the Real Property Interests from 
which the liens are to be discharged". 
 
49  Para 22 of the Nixon Order further provides: 
 

22. Pursuant to section 44 of the BLA, upon the posting of the Aggregate Security with the Clerk 
of the Court, the requirement of a Lienholder whose Lien has been discharged by operation of 
this Order to (i) register the certificate of lis penned, and (ii) commence action to realize on the 
Lienholder's Lien, are hereby dispensed with [emphasis added]. 

 
50  The letter from the Receiver's solicitors, Dentons, dated September 2, 2015 confirmed that the 
Receiver did not post any security in respect of the M&P builders lien and that there was no Receiver's 
Letter issued with respect to the M&P lien. 
 
51  It is clear, therefore, that the M&P lien falls outside the provisions of the Nixon Order and was not 
discharged pursuant to it. Further, the provisions of para 22 of the Nixon Order do not dispense with the 
necessity of M&P filing a statement of claim to prove its lien since by its terms para 22 only applies to a 
lien that has been discharged by "operation of this Order". Thus lien claims falling under the provisions of 
the Nixon Order are separate and distinct from the lien claims dealt with and discharged by the Hanebury 
Order. The processes are not duplicative. They are separate and distinct processes. 
 
52  I do not agree with the Appellant's argument that because of the trust created by sec.22 of the BLA, the 
PPEC/ Krupp litigation must be resolved in order to avoid likely unnecessary proceedings with the RNS 
and M&P litigation mandated by the Hanebury Order. 
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53  Section 22 of the BLA states: 
 

22(1) Where 

(a) a certificate of substantial performance is issued, and 

(b) a payment is made by the owner after a certificate of substantial performance is issued 

the person who received the payment, to the extent that the person owes money to persons who 
provided work or furnished materials for the work or materials in respect of which the certificate 
was issued, holds that money in trust for the benefit or those persons 

(2) When a person other than a person who received the payment referred to in subsection (1) 

(a) is entitled to the money held in trust under this section, and 

(b) receives payment pursuant to that trust, 

the person, to the extent that the person owes money to other persons who provided work or 
furnished materials for the work or materials in respect of which the payment referred to in clause 
(b) was made, holds that money in trust for the benefit of those other persons. 

(3) A person is subject to the obligations of a trust established under this section is released from 
any obligations of the trust when that person pays the money to 

(a) the person for whom that person holds the money in trust, or 

(b) another person for the purposes of having it paid to the person for whom the money is 
held in trust. 

 
54  As counsel for the Receiver correctly points out in his written argument "There is no evidence before 
this Court that a certificate of substantial performance was issued and, thus, this Court cannot determine if 
section 22 is engaged, let alone any impact it might have". 
 
55  A further problem with the Appellant's position regarding the s.22 trust is illustrated in para 38 of its 
written argument. There it state: 
 

38. As a result of s. 22 of the BLA...the first $1,800,713.12 recovered by PPEC from Krupp, or 
any lesser amount as determined by the claims officer, will be split rateably between M&P and 
RNS in satisfaction or their respective claims against the Krupp project. 

 
56  According to that argument, a claims officer, not a court, decides and there is a potential for a rateable 
distribution. Further, M&P and RNS's claims become caught up in PPEC's insolvency proceedings, even 
considering the "carve-out" of the Krupp matters under the Nixon Order. 
 
57  The process put in place under the Hanebury Order is separate from and independent of, the 
insolvency proceedings of PPEC. The Hanebury Order arose from TKIS's application to discharge certain 
liens, including M&P's, from Imperial Oil's property. RNS and M&P had filed liens in their own right. 
These liens were discharged by the Hanebury Order upon TKIS paying security into court. The lien 
holders were obliged to file their statement of claims and prove their liens pursuant to para 11 of that 
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Order. Those proceedings were outside and independent of the insolvency proceedings of PPEC under the 
Hawco and Nixon Orders. M&P and RNS are, under the Hanebury Order, to have their claims adjudicated 
by the court -- not a "claims officer". They were secured for the full amount of their claims and costs by 
the security posted by TKIS. 
 
58  Furthermore, the Robertson Order did not purport to deal with or affect any rights that M&P might 
have under s.22 of the BLA. Para 4 of his order states: "Nothing in this Order affects any rights that 
Manseau may have pursuant to Section 22 of the Builders' Lien Act..." 
 
59  The Appellant also raises s. 49(3) of the BLA. It argues, inter alia, that PPEC is the contractor for the 
Krupp project and that M&P is a subcontractor and therefore any statement of claim it issued pursuant to 
para 11 of the Hanebury Order would require it to name PPEC as a party defendant and that would be in 
direct conflict to the Nixon Order as well as the stay provisions of the Hawco Order. Thus, it argues, the 
Hanebury Order is a collateral attack on the Hawco and Nixon Orders and that the Master did not have the 
jurisdiction to make such an order. 
 
60  I do not accept that argument. 
 
61  Section 49(3) of the BLA provides: 
 

(3) When the party issuing the statement of claim is not the contractor, the statement of claim 
shall name as defendants. 

(a) the owner 

(b) the contractor, and 

(c) the holder of any proof registered encumbrance against whom relief is sought. 
 
62  In the first place, I have dealt earlier in these reasons with the jurisdiction of the Master to make the 
Hanebury Order and specifically para 11 thereof. The Master had jurisdiction to make that order. Further, 
it was not a collateral attack on the Hawco Order. Nor was it a collateral attack on the Nixon Order. 
Indeed, I do not understand how the Hanebury Order, made about 7 weeks before the making of the Nixon 
Order, could ever be considered a collateral attack on it. 
 
63  Secondly, the Receiver, in his written argument, notes that PPEC is not a "contractor" as defined in the 
BLA and therefore, there would be no need for M&P to name PPEC as a defendant in its statement of 
claim. 
 
64  While that may be the case, it is not necessary to finally determine that since, as I have previously 
noted, it was always possible under the terms of para 8 of the Hawco Order, for M&P to sue to protect a 
claim that might otherwise become barred. In that regard, para 11 of the Hanebury Order was made 
pursuant to the provisions of the BLA. And, it was also possible under that same paragraph to seek leave 
of the court or permission of the Receiver to sue PPEC. The Appellant never sought such leave or 
permission. 
 
65  The Appellant asks if there is any equitable or statutory reason why it should be required to file a 
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statement of claim in respect of its lien. It argues that there is not. However, its argument is based on its 
position that the Nixon Order established a claims procedure which applies to the RNS and M&P liens. I 
have held that it does not. The Hanebury Order was a valid order made pursuant to the BLA. The 
Appellant had input into it. It did not object to it. It did not appeal it. It did not comply with the provisions 
of para 11 of it. What it seeks to do by attempting to justify its failure to file a statement of claim is a 
collateral attack on the Hanebury Order. 
 
66  Therefore, for all of the foregoing reasons, I find that the decision of Master Robertson declaring the 
M&P lien to have ceased to exist by virtue of its failure to file a statement of claim as required in para 11 
of the Hanebury Order, was correct. I agree that M&P's lien has therefore ceased to exist. 
 
67  The Appellant seeks, in the alternative, permission to now file a statement of claim and an order re-
instating its lien. It relies on the decision of TRG Development Corp. v Kee Installations, 2015 ABCA 
187 ("TRG Development Corp."). In that case the court reinstated a lien which had been cancelled by the 
Registrar of Land Titles for as a consequence of the lienholder failing to file a Certificate of Lis Pendens 
as required by s. 43 of the BLA. The facts in TRG Developments Corp. are quite different from those at 
bar. Nevertheless, the Appellant contends at para 70 of its written argument that the logic behind the 
Court of Appeal's reasoning that: ..."where an owner has notice of a lien, and where no prejudice will 
result from a failure to comply with a timeline, and where parallel proceedings are in place, the Court will 
apply equitable principles of waiver and estoppel to preserve lien rights" applies to this application. 
 
68  I do not agree. 
 
69  Firstly, in the case at bar, we are dealing with the specific requirement of a valid court order, that a 
statement of claim be issued within a specific time frame. This is not, as in TRG Developments Corp., a 
matter of waiving a notice requirement when everyone concerned already had notice. 
 
70  Secondly, unlike the situation in TRG Developments Corp.TKIS has done nothing to suggest it has in 
any way waived the requirement that M&P file its statement of claim pursuant to para 11 of the Hanebury 
Order. 
 
71  Thirdly, unlike the situation in TRG Developments Corp., here there would be prejudice if the court 
were to permit the statement of claim to be filed now and the lien re-instated. It is TKIS who applied to 
place the security for the liens into court. When the Robertson Order was granted declaring M&P's lien 
had ceased to exist, TKIS was allowed to reduce the lien bond by the amount of the M&P lien. That 
would reduce the amount of the premium TKIS was obliged to pay. To re-instate the M&P lien and 
issuance of its statement of claim would result in increased premium costs as well as litigation costs with 
respect to the new statement of claim. 
 
72  Fourthly, although there are parallel proceedings, they are not the same as indicated earlier in these 
Reasons. Under the Nixon Order, claims are to be determined by a claims officer as part of the claims 
assessment proceedings in the insolvency, albeit relating specifically to the Krupp project carve-out. 
Under a statement of claim, there would be an adjudication by the court. 
 
73  Finally, the Appellant is asking the court to use its equitable jurisdiction to grant its request to file a 
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statement of claim and restore its lien. Assuming (without deciding) that I have the jurisdiction to do so, 
that requires the court to use its discretion judicially and to look at the conduct of the party seeking equity. 
I find it would not be equitable in the circumstances of this case to grant the relief sought. Quite aside 
from the issues of prejudice and lack of waiver, here the Appellant knew of the requirement to file its 
statement of claim within the time limit. It was involved in the proceeding which granted that Order. It at 
no time objected to para 11 of the Order. It did not appeal that Order. It did nothing to attempt to comply 
with para 11 of the Order. Rather, after TKIS applied for the declaration that M&P's lien ceased by 
operation of the Hanebury Order, it proceeded to essentially make a collateral attack on the Hanebury 
Order by challenging the Master's jurisdiction to make it. Given all of the circumstances, I do not think it 
equitable to grant the Appellant's request to be permitted to file a statement of claim now and reinstate its 
lien. 
 
Conclusion 
 
74  For all of the above reasons, I conclude that Master Robertson was correct and that the appeal of his 
Order should be dismissed with Costs. 
 
Dated at the City of Calgary, Alberta this 21st day of November, 2018. 
 
C.S. BROOKER J. 
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Plaintiffs, suing on behalf of themselves and certain Indian bands, appealed the decision of Muldoon J., reported at
1995 CanLII 3521 (FC), [1996] 1 F.C. 3, denying declarations that provisions added to the Indian Act in 1985
concerning membership in band lists were invalid as abridging aboriginal or treaty rights guaranteed by Constitution
Act, section 35 as well as their Charter section 2 paragraph (d) right to freedom of association. The impugned
legislative amendment forced bands to include on their membership lists such people as: women who had become
disentitled to Indian status by marriage to non-Indians and the children of such women and the illegitimate children
of an Indian woman and a non-Indian man. The Indians' argument was that there was a reasonable apprehension of
bias on the part of the Trial Division Judge. Counsel for the Crown, after hearing the Indians' submissions as to bias
and upon taking instructions, put forward no argument.

Held, the appeal should be allowed and a new trial ordered.

First of all, it was important to note that there was no allegation of actual bias on the Judge's part. Rather, a
reasonable apprehension of bias was asserted based upon certain remarks made by His Lordship during the 75-day
trial and in his reasons for judgment. Such assertions by unsuccessful litigants were to be approached with great
caution by an appellate court. Trial Judges are to be accorded a wide margin of discretion in conducting cases. In a
lengthy trial, comments may be made in a variety of contexts which, taken in isolation, might appear to be
tendentious.

While it was true that in the instant case it did not appear that counsel, during the trial, had objected to the Judge's
interventions or conduct of the case, fairness required the observation that the bias complaint was, to a great extent,
based upon what was said in the reasons for judgment.

The test for a reasonable apprehension of bias is the opinion that would be formed by a reasonably well informed
person, viewing the matter realistically and practically. On that test, a reasonable observer would not have
understood the Trial Judge to harbour negative views of the native peoples as such, given his many expressions of
respect for Indian witnesses and culture. The reasonable observer would, however, have formed the impression that
the Judge was strongly opposed to any special regime for native peoples differing from the rights and duties of other
Canadians and that this attitude would have influenced his decision that the bands had no aboriginal right to control
their own membership or, if they had, it was extinguished prior to the adoption of section 35 of the Constitution Act,
1982. The Judge's views on the matter were revealed by his use of such terms as "racism" and "apartheid"
concerning the Indians' claims to distinctiveness. Unfortunately, His Lordship's colourful references such as to
"Nazis", "Adolf Hitler" and "jackboots" were not limited to the trial but were repeated in his considered reasons for
judgment. The Trial Division Judge explained his reluctance to accept oral history as evidence as follows:
"historical stories, if ever accurate, soon became mortally skewed propaganda". He also characterized section 35 of
the Constitution Act, 1982 as racist legislation and suggested that the Indian Act, in giving special status to the
native peoples, "sounds like that which South Africa is . . . trying to abolish; apartheid". The fact is that special
status for aboriginal peoples is enshrined in our Constitution and it was not for the Judge to dispute that.

It was therefore necessary that the judgment below be set aside and a new trial ordered, the great cost and
inconvenience notwithstanding.

statutes and regulations judicially considered

An Act to Amend the Indian Act, S.C. 1985, c. 27, s. 4.

Canadian Charter of Rights and Freedoms, being Part I of the Constitution Act, 1982, Schedule B, Canada Act
1982, 1982, c. 11 (U.K.) [R.S.C., 1985, Appendix II, No. 44].
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(as am. by SI/84-102 , s. 2).
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APPEAL from the Trial Division decision reported at 1995 CanLII 3521 (FC), [1996] 1 F.C. 3 denying declarations
that certain 1985 amendments to the Indian Act infringed the Indians' aboriginal, treaty and Charter rights. Appeal
allowed and new trial ordered for a reasonable apprehension of bias on the part of the Judge at trial.
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Lucy K. McSweeney, Mary Eberts for Native Women's Association of Canada, intervenor.
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The following are the reasons for judgment delivered orally in English by

The Court

Introduction

On June 3, 1997 this Court, having heard argument on the first ground of appeal that there was a reasonable
apprehension of bias on the part of the Trial Judge, was obliged to dispose of that ground before hearing the
remainder of the argument. As a result the Court allowed the appeal on that ground, for reasons to follow. These are
those reasons. As will be apparent, they do not address the substance of the Judge's decision.
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This appeal involves an action commenced in 1986 for declarations that certain sections of the Indian Act1 are
invalid. These sections were added by an amendment in 1985.2 Briefly put, this legislation, while conferring on
Indian bands the right to control their own band lists, obliged bands to include in their membership certain persons
who became entitled to Indian status by virtue of the 1985 legislation. Such persons included: women who had
become disentitled to Indian status through marriage to non-Indian men and the children of such women; those who
had lost status because their mother and paternal grandmother were non-Indian and had gained Indian status through
marriage to an Indian; and those who had lost status on the basis that they were illegitimate offspring of an Indian
woman and a non-Indian man. Bands assuming control of their band lists would be obliged to accept all these
people as members. Such bands would also be allowed, if they chose, to accept certain other categories of persons
previously excluded from Indian status.

The plaintiffs, appellants in this appeal, are members of three Indian bands in Alberta. They sought the declarations
of invalidity on two bases.

The first basis was that these provisions abridge existing Aboriginal or treaty rights of the plaintiffs, guaranteed by
section 35 of the Constitution Act, 19823 as amended by the Constitution Amendment Proclamation, 19834 which
provides as follows:

35. (1) The existing aboriginal and treaty rights of the aboriginal peoples of Canada are hereby recognized and
affirmed.

(2) In this Act, "aboriginal peoples of Canada" includes the Indian, Inuit and Métis peoples of Canada.

(3) For greater certainty, in subsection (1) "treaty rights" includes rights that now exist by way of land claims
agreements or may be so acquired.

(4) Notwithstanding any other provision of this Act, the aboriginal and treaty rights referred to in subsection (1) are
guaranteed equally to male and female persons.

The plaintiffs contended that among their Aboriginal rights, as confirmed by treaty, is the right of each band to
control its own membership, and that the 1985 legislation infringes upon that right.

Further, they contended at trial that the action of Parliament in requiring them to accept, as members of their band,
certain people previously disentitled, is a denial of their "freedom of association" as guaranteed by paragraph 2(d )
of the Canadian Charter of Rights and Freedoms.5 This ground was not pursued on appeal.

The trial of this action occupied some seventy-five days commencing September 20, 1993 and ending April 25,
1994. Reasons were issued on July 6, 1995 [1995 CanLII 3521 (FC), [1996] 1 F.C. 3]. The three trial interveners,
namely the Native Council of Canada, the Native Council of Canada (Alberta), and the Non-Status Indian
Association of Alberta, participated actively at trial in the examination and cross-examination of witnesses. The
Trial Judge dismissed the action for the declarations and awarded costs to be paid by the plaintiffs to the defendant
and to the interveners, on a lump sum basis fixed by him. He directed that the payments in respect of the interveners
costs should be made to the Receiver General of Canada on the basis that these interventions were funded under the
Test Case Funding Program of the Department of Indian and Northern Affairs.

The plaintiffs appealed this judgment. The two appeals A-779-95 and A-807-95 filed in respect of this matter (the
former on behalf of the Ermineskin Band and the latter on behalf of the Sawridge Band and the Sarcee Band, now
known as the Tsuu T'ina First Nation) were ordered joined for the hearing of the appeal. These reasons apply to both
appeals.

As noted earlier, the first ground of appeal raised by the appellants Sawridge and Sarcee bands was that the record
disclosed the basis for a reasonable apprehension of bias on the part of the Trial Judge against the appellants. This
position was supported at the hearing by counsel for the Ermineskin Band. At the outset the Court drew to the
attention of counsel for the Sawridge and Sarcee bands the decision of the Supreme Court of Canada in
Newfoundland Telephone Co. v. Newfoundland (Board of Public Utilities)6 in which it was stated by Cory J.,
writing for the Court, that if a reasonable apprehension of bias is found to exist on the part of a tribunal its decision
must be treated as void. While counsel for the Sawridge and Sarcee bands submitted that this Court could
nevertheless hear the appeal and substitute its own conclusions of fact and law for those of the Trial Judge, counsel
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for the other appellant agreed with the Court's view that if a reasonable apprehension of bias were found the appeal
must be allowed and a new trial ordered. Counsel for the respondent also agreed with this position.

Counsel for all of the appellants then proceeded to present to the Court, from the trial record, comments or conduct
during the trial by the Trial Judge, and passages in his reasons, to support their assertion of a reasonable
apprehension of bias. We will highlight some of these comments and passages later. Counsel on behalf of the
respondent, after hearing the argument of the appellants and after taking instructions, made no submissions on this
issue. Counsel for the Native Council of Canada (Alberta) made a number of submissions in opposition to those of
the appellants. He submitted that the Trial Judge was motivated by several legitimate purposes: to allow "everyone
to have a say on everything", not to conceal his reactions to evidence or submissions, to allow vigorous cross-
examination on both sides, and to ensure by his questioning that a balanced version of the evidence was presented.
In particular, he asserted that it would be unreasonable to interpret the Trial Judge's comments as critical of
Aboriginal peoples in general: indeed the reality was, in counsel's view, that this was more a dispute between
various elements of the Aboriginal community whose interests differ. He believed that the Judge was legitimately
exercising a discretion in his conduct of the trial and in particular in reference to ordering an RCMP investigation of
alleged wrongful communication with a witness. In general, he observed that the Trial Judge's "colourful language"
should not be taken as an indication of bias.

The Court was obliged to dispose of this ground of appeal before proceeding. In allowing the appeal on this basis,
with reasons to be delivered later, the Court indicated that it had concluded that there was material in the record
upon which a reasonable apprehension of bias could be found.

Analysis

It is first important to underline that no actual bias has been alleged on the part of the Trial Judge, nor does this
Court find such bias.

It should also be observed that, when faced with an appeal based in part on reasonable apprehension of bias in the
Trial Judge, an appellate court must approach such assertions with great caution. It is not uncommon for
unsuccessful litigants, in reflecting on their loss, to attribute it to bias or an appearance of bias on the part of the trial
judge. An appeal court, without very good justification, must not use the route of apprehended bias to nullify
decisions of a trial judge which it could not otherwise review. A wide margin of discretion must be left to a trial
judge in his conduct of a case, and his procedural decisions should not be interfered with unless there is a clear error
of principle. Findings of fact should not be set aside in the absence of "palpable and overriding" error. It must
further be kept in mind that in a trial of this length, many comments will be made in a variety of contexts which,
when isolated, may appear to be tendentious. Some judges will engage in Socratic dialogue which may seem to the
uninitiated to reveal a predisposition.

It must also be observed in respect of this case that there were few if any instances brought to our attention where
counsel made any objection during the trial, on the basis of apprehended bias, to the Judge's interventions or his
conduct of the case. It is also fair to observe, however, that many of the complaints of apparent bias are based on the
mode of expression of the Judge's reasons when considered against the background of the trial. The reasons were
not, of course, available to counsel for comment prior to judgment.

According to the jurisprudence, a reasonable apprehension of bias may be said to exist where there is a reasonable
apprehension "that the judge might not act in an entirely impartial manner".7 What is required is not a "possible"
apprehension but a "reasonable" apprehension; that is, the opinion that a reasonably well informed person, viewing
the matter realistically and practically, might form of the situation.8

Using this test and reading many of the Judge's interventions in context we do not suppose that a reasonable
observer would have understood the learned Trial Judge to harbour negative views about Aboriginal people as such.
Indeed, as noted earlier, the dispute before him involved in reality conflicting claims among various segments of the
Aboriginal community to control or to claim membership in Indian bands. Critical comments must also be read in
association with his many expressions of respect for Indian witnesses and culture.

We do think, however, that a reasonable observer would have formed the impression that the Trial Judge was
strongly opposed to a special regime for some or all Aboriginal peoples different from the system of rights and
responsibilities applying to other Canadians. If this apprehension were formed, it could have led such an observer to
think that the Trial Judge was thereby influenced in his conclusion that no Aboriginal right had existed for the
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Case Summary  
 

Injunctions — Interlocutory or interim injunctions — Arguable issues of law involved or serious 
question to be tried — Balance of convenience — Requirement of irreparable injury — Indians, 
Inuit and Metis — Nations, tribes and bands — Bands — Membership. 
 
 

Motion by the defendant Crown for an interlocutory declaration, or in the alternative for an interlocutory mandatory 
injunction. The plaintiff Sawridge Band sued the Crown for a declaration that certain amendments to the Indian Act were 
unconstitutional. The amendments conferred on Indian bands the right to control their own band lists, but obliged bands to 
include in their membership certain persons who became entitled to Indian status by virtue of the amendments. The Crown 
alleged that the Sawridge Band refused to comply with the remedial provisions of the amending legislation, resulting in 11 
former members of the Band being denied the benefits of the amendments. The 11 former members were women who lost 
both their Indian status and their Band membership for having married non-Indian men. The Crown sought an interlocutory 
declaration that, pending a final determination of the action, the individuals who acquired the right to be members of the 
Sawridge Band before it took control of its own band list be deemed to be registered on the band list with full rights and 
privileges. In the alternative, the Crown sought an interlocutory injunction requiring the Band to register the names of those 
individuals on the band list, with full rights and privileges.  
 
HELD: Motion for an injunction allowed. 
 An interim declaration of right was a contradiction in terms, since a right either existed or did not exist. Therefore, the 
motion was treated as seeking only an interlocutory injunction. The Band had created pre-conditions to membership, but the 
statutory amendments provided for an automatic entitlement to Band membership for women who had lost it by marriage to 
non-Indians. Therefore, the Band's membership rules contravened the legislation, such that the Band had effectively given 
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itself an injunction to act as though the law did not exist. The Band was not entitled to such an injunction. Even though it 
had raised a serious issue, enforcement of a duly adopted law did not result in irreparable harm. The inconvenience to the 
Band in admitting the 11 individuals was outweighed by the damage to the public interest in having federal law flouted.  
 

 
 
 

Statutes, Regulations and Rules Cited:  
 
Canadian Charter of Rights and Freedoms, 1982, s. 15. 
Federal Court Rules, Rule 369. 
Indian Act, R.S.C. 1985, c. I-5, ss. 2(1), 5(1), 5(3), 5(5), 6(1)(c), 8, 9(1), 9(2), 9(3), 9(5), 10(1), 10(2), 
10(4), 10(5), 10(6), 10(7), 10(8), 10(9), 10(10), 11(1)(c), 11(2), 12(1)(b). 
 

Counsel  
 
Martin J. Henderson, Lori A. Mattis, Catherine Twinn and Kristina Midbo, for the plaintiffs. E. James 
Kindrake and Kathleen Kohlman, for the defendant. Kenneth S. Purchase, for the intervener, Native 
Council of Canada. P. Jon Faulds, for the intervener, Native Council of Canada (Alberta). Michael J. 
Donaldson, for the intervener, Non-Status Indian Association of Alberta. Mary Eberts, for the intervener, 
Native Women's Association of Canada. 
 
 

REASONS FOR ORDER AND ORDER 
 

 

HUGESSEN J. 
 
1   In this action, started some 17 years ago, the plaintiff has sued the Crown seeking a declaration that the 
1985 amendments to the Indian Act, R.S.C. 1985, c. I-5, commonly known as Bill C-31, are 
unconstitutional. While I shall later deal in detail with the precise text of the relevant amendments, I 
cannot do better here than reproduce the Court of Appeal's brief description of the thrust of the legislation 
when it set aside the first judgment herein and ordered a new trial: 
 

Briefly put, this legislation, while conferring on Indian bands the right to control their own band 
lists, obliged bands to include in their membership certain persons who became entitled to Indian 
status by virtue of the 1985 legislation. Such persons included: women who had become 
disentitled to Indian status through marriage to non-Indian men and the children of such women; 
those who had lost status because their mother and paternal grandmother were non-Indian and had 
gained Indian status through marriage to an Indian; and those who had lost status on the basis that 
they were illegitimate offspring of an Indian woman and a non-Indian man. Bands assuming 
control of their band lists would be obliged to accept all these people as members. Such bands 
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code can operate to deprive a person of her or his entitlement to registration "by reason only of" a 
situation that existed or an action that was taken before the rules came into force. For greater clarity, 
subsection 10(5) stipulates that subsection 10(4) applies to persons automatically entitled to membership 
pursuant to paragraph 11(1)(c), unless they subsequently cease to be entitled to membership. 
 
24  It is unfortunate that the awkward wording of subsections 10(4) and 10(5) does not make it absolutely 
clear that they were intended to entitle acquired rights individuals to automatic membership, and that the 
Band is not permitted to create pre-conditions to membership, as it has done. The words "by reason only 
of" in subsection 10(4) do appear to suggest that a band might legitimately refuse membership to persons 
for reasons other than those contemplated by the provision. This reading of subsection 10(4), however, 
does not sit easily with the other provisions in the Act as well as clear statements made at the time 
regarding the amendments when they were enacted in 1985. 
 
25  The meaning to be given to the word "entitled" as it is used in paragraph 6(1)(c) is clarified and 
extended by the definition of "member of a band" in section 2, which stipulates that a person who is 
entitled to have his name appear on a Band List is a member of the Band. Paragraph 11(1)(c) requires that, 
commencing on April 17, 1985, the date Bill C-31 took effect, a person was entitled to have his or her 
name entered in a Band List maintained by the Department of Indian Affairs for a band if, inter alia, that 
person was entitled to be registered under paragraph 6(1)(c) of the 1985 Act and ceased to be a member of 
that band by reason of the circumstances set out in paragraph 6(1)(c). 
 
26  While the Registrar is not obliged to enter the name of any person who does not apply therefor (see 
section 9(5)), that exemption is not extended to a band which has control of its list. However, the use of 
the imperative "shall" in section 8, makes it clear that the band is obliged to enter the names of all entitled 
persons on the list which it maintains. Accordingly, on July 8, 1985, the date the Sawridge Band obtained 
control of its List, it was obliged to enter thereon the names of the acquired rights women. When seen in 
this light, it becomes clear that the limitation on a band's powers contained in subsections 10(4) and 10(5) 
is simply a prohibition against legislating retrospectively : a band may not create barriers to membership 
for those persons who are by law already deemed to be members. 
 
27  Although it deals specifically with Band Lists maintained in the Department, section 11 clearly 
distinguishes between automatic, or unconditional, entitlement to membership and conditional entitlement 
to membership. Subsection 11(1) provides for automatic entitlement to certain individuals as of the date 
the amendments came into force. Subsection 11(2), on the other hand, potentially leaves to the band's 
discretion the admission of the descendants of women who "married out." 
 
28  The debate in the House of Commons, prior to the enactment of the amendments, reveals Parliament's 
intention to create an automatic entitlement to women who had lost their status because they married non-
Indian men. Minister Crombie stated as follows : 
 

... today, I am asking Hon. Members to consider legislation which will eliminate two historic 
wrongs in Canada's legislation regarding Indian people. These wrongs are discriminatory 
treatment based on sex and the control by Government of membership in Indian communities. 

[Canada, House of Commons Debates, March 1, 1985, p. 2644] 
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29  A little further, he spoke about the careful balancing between these rights in the Act. In this section, 
Minister Crombie referred to the difference between status and membership. He stated that, while those 
persons who lost their status and membership should have both restored, the descendants of those persons 
are only automatically entitled to status : 
 

This legislation achieves balance and rests comfortably and fairly on the principle that those 
persons who lost status and membership should have their status and membership restored. While 
there are some who would draw the line there, in my view fairness also demands that the first 
generation descendants of those who were wronged by discriminatory legislation should have 
status under the Indian Act so that they will be eligible for individual benefits provided by the 
federal Government. However, their relationship with respect to membership and residency should 
be determined by the relationship with the Indian communities to which they belong. 

[Debates, supra at 2645] 
 
30  Still further on, the Minister stated the fundamental purposes of amendments, and explained that, 
while those purposes may conflict, the fairest balance had been achieved : 
 

... I have to reassert what is unshakeable for this Government with respect to the Bill. First, it must 
include removal of discriminatory provisions in the Indian Act; second, it must include the 
restoration of status and membership to those who lost status and membership as a result of those 
discriminatory provisions; and third, it must ensure that the Indian First Nations who wish to do so 
can control their own membership. Those are the three principles which allow us to find balance 
and fairness and to proceed confidently in the face of any disappointment which may be expressed 
by persons or groups who were not able to accomplish 100 per cent of their own particular goals. 

This is a difficult issue. It has been for many years. The challenge is striking. The fairest possible 
balance must be struck and I believe it has been struck in this Bill. I believe we have fulfilled the 
promise made by the Prime Minister in the Throne Speech that discrimination in the Indian Act 
would be ended. 

[Debates, supra at 2646] 
 
31  At a meeting of the Standing Committee on Indian Affairs and Northern Development, Minister 
Crombie again made it clear that, while the Bill works towards full Indian self-government, the Bill also 
has as a goal remedying past wrongs : 
 

Several members of this committee said during the debate on Friday that this bill is just a 
beginning and not an end in itself, but rather the beginning of a process aimed at full Indian self-
government. I completely agree with that view. But before we can create the future, some of the 
wrongs of the past have to be corrected. That is, in part, the purpose of Bill C-31... 

[Canada, House of Commons, Minutes of the Proceedings of the Special Committee on Indian 
Affairs and Northern Development, Issue no. 12, March 7, 1985 at 12:7] 

 
32  Furthermore, in the Minister's letter to Chief Walter Twinn on September 26, 1985, in which he 
accepted the membership code, the Minister reminded Chief Twinn of subsections 10(4) and (5) of the 
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Act, and stated as follows : 
 

We are both aware that Parliament intended that those persons listed in paragraph 6(1)(c) would at 
least initially be part of the membership of a Band which maintains its own list. Read in isolation 
your membership rules would appear to create a prerequisite to membership of lawful residency or 
significant commitment to the Band. However, I trust that your membership rules will be read in 
conjunction with the Act so that the persons who are entitled to reinstatement to Band 
membership, as a result of the Act, will be placed on your Band List. The amendments were 
designed to strike a delicate balance between the right of individuals to Band membership and the 
right of Bands to control their membership. I sponsored the Band control of membership 
amendments with a strongly held trust that Bands would fulfill their obligations and act fairly and 
reasonably. I believe you too feel this way, based on our past discussions. 

 
33  Sadly, it appears from the Band's subsequent actions that the Minister's "trust" was seriously 
misplaced. The very provisions of the Band's rules to which the Minister drew attention have, since their 
adoption, been invoked by the Band consistently and persistently to refuse membership to the 11 women 
in question. In fact, since 1985, the Band has only admitted three acquired rights women to membership, 
all of them apparently being sisters of the addressee of the Minister's letter. 
 
34  The quoted excerpts make it abundantly clear that Parliament intended to create an automatic right to 
Band membership for certain individuals, notwithstanding the fact that this would necessarily limit a 
band's control over its membership. 
 
35  In a very moving set of submissions on behalf of the plaintiff, Mrs. Twinn argued passionately that 
there were many significant problems with constructing the legislation as though it pits women's rights 
against Native rights. While I agree with Mrs. Twinn's concerns, the debates demonstrate that there 
existed at that time important differences between the positions of several groups affected by the 
legislation, and that the legislation was a result of Parliament's attempt to balance those different concerns. 
As such, while I agree wholeheartedly with Mrs. Twinn that there is nothing inherently contradictory 
between women's rights and Native rights, this legislation nevertheless sets out a regime for membership 
that recognizes women's rights at the expense of certain Native rights. Specifically, it entitles women who 
lost their status and band membership on account of marrying non-Indian men to automatic band 
membership. 
 
36  Subsection 10(5) is further evidence of my conclusion that the Act creates an automatic entitlement to 
membership, since it states, by reference to paragraph 11(1)(c), that nothing can deprive acquired rights 
individual to their automatic entitlement to membership unless they subsequently lose that entitlement. 
The band's membership rules do not include specific provisions that describe the circumstances in which 
acquired rights individuals might subsequently lose their entitlement to membership. Enacting application 
requirements is certainly not enough to deprive acquired rights individuals of their automatic entitlement 
to band membership, pursuant to subsection 10(5). To put the matter another way, Parliament having 
spoken in terms of entitlement and acquired rights, it would take more specific provisions than what is 
found in section 3 of the membership rules for delegated and subordinate legislation to take away or 
deprive Charter protected persons of those rights. 
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37  As a result, I find that the Band's application of its membership rules, in which pre-conditions have 
been created to membership, is in contravention of the Indian Act. 
 
38  While not necessarily conclusive, it seems that the Band itself takes the same view. Although on the 
hearing of the present motion, it vigorously asserted that it was in compliance with the Act, its statement 
of claim herein asserts without reservation that C-31 has the effect of imposing on it members that it does 
not want. Paragraph 22 of the Fresh as Amended Statement of Claim reads as follows : 
 

22. The plaintiffs state that with the enactment of the Amendments, Parliament attempted 
unilaterally to require the First Nations to admit certain persons to membership. The 
Amendments granted individual membership rights in each of the First Nations without their 
consent, and indeed over their objection. Furthermore, such membership rights were granted 
to individuals without regard for their actual connection to or interest in the First Nation, and 
regardless of their individual desires or that of the First Nation, or the circumstances 
pertaining the First Nation. This exercise of power by Parliament was unprecedented in the 
predecessor legislation. 

 
39  I shall grant the mandatory injunction as requested and will specifically order that the names of the 11 
known acquired rights women be added to the Band List and that they be accorded all the rights of 
membership in the Band. 
 
40  I reserve the question of costs for the Crown. If it seeks them, it should do so by moving pursuant to 
Rule 369 of the Federal Court Rules, 1998. While the interveners have made a useful contribution to the 
debate, I would not order any costs to or against them. 

 
ORDER 

The plaintiff and the persons on whose behalf she sues, being all the members of the Sawridge Band, 
are hereby ordered, pending a final resolution of the plaintiff's action, to enter or register on the Sawridge 
Band List the names of the individuals who acquired the right to be members of the Sawridge Band before 
it took control of its Band List, with the full rights and privileges enjoyed by all Band members. 

Without restricting the generality of the foregoing, this Order requires that the following persons, 
namely, Jeannette Nancy Boudreau, Elizabeth Courtoreille, Fleury Edward DeJong, Roseina Anna 
Lindberg, Cecile Yvonne Loyie, Elsie Flora Loyie, Rita Rose Mandel, Elizabeth Bernadette Poitras, 
Lillian Ann Marie Potskin, Margaret Ages Clara Ward and Mary Rachel L'Hirondelle be forthwith 
entered on the Band List of the Sawridge Band and be immediately accorded all the rights and privileges 
attaching to Band membership. 
 
HUGESSEN J. 
 
 

 
End of Document 
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The judgment of the Court was delivered by 
 

ROTHSTEIN J.A. 
 
1   By Order dated March 27, 2003, Hugessen J. of the Trial Division (as it then was) granted a mandatory 
interlocutory injunction sought by the Crown, requiring the appellants to enter or register on the Sawridge 
Band List the names of eleven individuals who, he found, had acquired the right to be members of the 
Sawridge Band before it took control of its Band list on July 8, 1985, and to accord the eleven individuals 
all the rights and privileges attaching to Band membership. The appellants now appeal that Order. 
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HISTORY 
 
2  The background to this appeal may be briefly stated. An Act to amend the Indian Act, R.S.C. 1985, c. 
32 (1st Supp.) [Bill C-31], was given Royal Assent on June 28, 1985. However, the relevant provisions of 
Bill C-31 were made retroactive to April 17, 1985, the date on which section 15, the equality guarantee, of 
the Canadian Charter of Rights and Freedoms [the Charter] came into force. 
 
3  Among other things, Bill C-31 granted certain persons an entitlement to status under the Indian Act, 
R.S.C. 1985, c. I-5 [the Act], and, arguably, entitlement to membership in an Indian Band. These persons 
included those whose names were omitted or deleted from the Indian Register by the Minister of Indian 
and Northern Affairs prior to April 17, 1985, in accordance with certain provisions of the Act as they read 
prior to that date. The disqualified persons included an Indian woman who married a man who was not 
registered as an Indian as well as certain other persons disqualified by provisions that Parliament 
considered to be discriminatory on account of gender. The former provisions read: 
 

12. (1) The following persons are not entitled to be registered, namely, 

(a) a person who 

... 

(iii) is enfranchised, or 

(iv) is born of a marriage entered into after September 4, 1951 and has attained the age of 
twenty-one years, whose mother and whose father's mother are not persons described 
in paragraph 11(1)(a), (b) or (d) or entitled to be registered by virtue of paragraph 
11(1)(e), 

unless, being a woman, that person is the wife or widow of a person described in section 11; and 

(b) a woman who married a person who is not an Indian, unless that woman is subsequently 
the wife or widow of a person described in section 11. 

(2) The addition to a Band List of the name of an illegitimate child described in paragraph 
11(1)(e) may be protested at any time within twelve months after the addition, and if on the 
protest it is decided that the father of the child was not an Indian, the child is not entitled to be 
registered under that paragraph. 

 
* * * 

 

12. (1) Les personnes suivantes n'ont pas le droit d'être inscrites : 

 a) une personne qui, selon le cas : 

... 

(iii) est émancipée, 
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(iv) est née d'un mariage célébré après le 4 septembre 1951 et a atteint l'âge de vingt et un 
ans, dont la mère et la grand-mère paternelle ne sont pas des personnes décrites à 
l'alinéa 11(1)a), b) ou d) ou admises à être inscrites en vertu de l'alinéa 11(1)e), 

sauf si, étant une femme, cette personne est l'épouse ou la veuve de qulequ'un décrit à l'article 11; 

 b) une femme qui a épousé un non-Indien, sauf si cette femme devient subséquemment 
l'épouse ou la veuve d'une personne décrite à l'article 11. 

(2) L'addition, à une liste de bande, du nom d'un enfant illégitime décrit à l'alinéa 11(1)e) peut 
faire l'objet d'une protestation dans les douze mois de l'addition; si, à la suite de la protestation, 
il est décidé que le père de l'enfant n'était pas un Indien, l'enfant n'a pas le droit d'être inscrit 
selon cet alinéa. 

 
4  Bill C-31 repealed these disqualifications and enacted the following provisions to allow those who had 
been stripped of their status to regain it: 
 

6(1) Subject to section 7, a person is entitled to be registered if 

... 

(c) the name of that person was omitted or deleted from the Indian Register, or from a band 
list prior to September 4, 1951, under subparagraph 12(1)(a)(iv), paragraph 12(1)(b) or 
subsection 12(2) or under subparagraph 12(1)(a)(iii) pursuant to an order made under 
subsection 109(2), as each provision read immediately prior to April 17, 1985, or under 
any former provision of this Act relating to the same subject-matter as any of those 
provisions; 

... 

11. (1) Commencing on April 17, 1985, a person is entitled to have his name entered in a Band 
List maintained in the Department for a band if 

(c) that person is entitled to be registered under paragraph 6(1)(c) and ceased to be a member 
of that band by reason of the circumstances set out in that paragraph; 

 
* * * 

 

 6. (1) Sous réserve de l'article 7, une personne a le droit d'être inscrite si elle remplit une des 
conditions suivantes : 

... 

 c) son nom a été omis ou retranché du registre des Indiens ou, avant le 4 septembre 1951, 
d'une liste de bande, en vertu du sous-alinéa 12(1)a)(iv), de l'alinéa 12(1)b) ou du 
paragraphe 12(2) ou en vertu du sous-alinéa 12(1)a)(iii) conformément à une ordonnance 
prise en vertu du paragraphe 109(2), dans leur version antérieure au 17 avril 1985, ou en 
vertu de toute disposition antérieure de la présente loi portant sur le même sujet que celui 
d'une de ces dispositions; 

... 
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11. (1) À compter du 17 avril 1985, une personne a droit à ce que son nom soit consigné dans une 
liste de bande tenue pour cette dernière au ministère si elle remplit une des conditions 
suivantes : 

... 

 c) elle a le droit d'être inscrite en vertu de l'alinéa 6(1)c) et a cessé d'être un membre de cette 
bande en raison des circonstances prévues à cet alinéa; 

 
5  By an action originally commenced on January 15, 1986, the appellants claim a declaration that the 
provisions of Bill C-31 that confer an entitlement to Band membership are inconsistent with section 35 of 
the Constitution Act, 1982 and are, therefore, of no force and effect. The appellants say that an Indian 
Band's right to control its own membership is a constitutionally protected Aboriginal and treaty right and 
that legislation requiring a Band to admit persons to membership is therefore unconstitutional. 
 
6  This litigation is now in its eighteenth year. By Notice of Motion dated November 1, 2002, the Crown 
applied for: 
 

an interlocutory mandatory injunction, pending a final resolution of the Plaintiff's action, requiring 
the Plaintiffs to enter or register on the Sawridge Band List the names of the individuals who 
acquired the right to be members of the Sawridge Band before it took control of its Band list, with 
the full rights and privileges enjoyed by all band members. 

 
7  The basis of the Crown's application was that until legislation is found to be unconstitutional, it must be 
complied with. The mandatory injunction application was brought to require the Band to comply with the 
provisions of the Act unless and until they are determined to be unconstitutional. By Order dated March 
27, 2003, Hugessen J. granted the requested injunction. 
 
8  This Court was advised that, in order for the Band to comply with the Order of Hugessen J., the eleven 
individuals in question were entered on the Sawridge Band list. Nonetheless, the appellants submit that 
Hugessen J.'s Order was made in error and should be quashed. 
 
ISSUES 
 
9  In appealing the Order of Hugessen J., the appellants raises the following issues: 
 

 1. Does the Band's membership application process comply with the requirements of the Act? 

 2. Even if the Band has not complied with the Act, did Hugessen J. err in granting a mandatory 
interlocutory injunction because the Crown lacks standing and has not the met the test for 
granting interlocutory injunctive relief. 

 
APPELLANTS' SUBMISSIONS 
 
10  The appellants say that the Band's membership code has been in effect since July 8, 1985 and that any 
person who wishes to become a member of the Band must apply for membership and satisfy the 
requirements of the membership code. They say that the eleven individuals in question have never applied 
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for membership. As a result, there has been no refusal to admit them. The appellants submit that the code's 
requirement that all applicants for membership go through the application process is in accordance with 
the provisions of the Act. Because the Band is complying with the Act, there is no basis for granting a 
mandatory interlocutory injunction. 
 
11  Even if the Band has not complied with the Act, the appellants say that Hugessen J. erred in granting a 
mandatory interlocutory injunction because the Crown has no standing to seek such an injunction. The 
appellants argue that there is no lis between the beneficiaries of the injunction and the appellants. The 
Crown has no interest or, at least, no sufficient legal interest in the remedy. Further, the Crown has not 
brought a proceeding seeking final relief of the nature sought in the mandatory interlocutory injunction 
application. In the absence of such a proceeding, the Court is without jurisdiction to grant a mandatory 
interlocutory injunction. Further, there is no statutory authority for the Crown to seek the relief in 
question. The appellants also argue that the Crown has not met the three-part test for the granting of an 
interlocutory injunction. 
 
ARE THE APPELLANTS COMPLYING WITH THE INDIAN ACT? 
 

The Appropriateness of Deciding a Legal Question in the Course of an Interlocutory Injunction 
Application 

 
12  The question of whether the Sawridge Band membership code and application process are in 
compliance with the Act appears to have been first raised by the appellants in response to the Crown's 
injunction application. Indeed, the appellants' Fresh As Amended Statement of Claim would seem to 
acknowledge that, at least when it was drafted, the appellants were of the view that certain individuals 
could be entitled to membership in an Indian Band without the consent of the Band. Paragraph 22 of the 
Fresh as Amended Statement of Claim states in part: 
 

The plaintiffs state that with the enactment of the Amendments, Parliament attempted unilaterally 
to require the First Nations to admit certain persons to membership. The Amendments granted 
individual membership rights in each of the First Nations without their consent, and indeed over 
their objection. 

 
13  There is nothing in the appellants' Fresh As Amended Statement of Claim that would suggest that an 
issue in the litigation was whether the appellants were complying with the Act. The entire Fresh As 
Amended Statement of Claim appears to focus on challenging the constitutional validity of the Bill C-31 
amendments to the Indian Act. 
 
14  The Crown's Notice of Motion for a mandatory interlocutory injunction was based on the appellants' 
refusal to comply with the legislation pending determination of whether the legislation was constitutional. 
The Crown's assumption appears to have been that there was no dispute that, barring a finding of 
unconstitutionality, the legislation required the appellants to admit the eleven individuals to membership. 
 
15  Be that as it may, the appellants say that the interpretation of the legislation and whether or not they 
are in compliance with it was always in contemplation in and relevant to this litigation. It was the 
appellants who raised the question of whether or not they were in compliance in response to the Crown's 
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motion for injunction. It, therefore, had to be dealt with before the injunction application itself was 
addressed. The Crown and the interveners do not challenge the need to deal with the question and 
Hugessen J. certainly accepted that it was necessary to interpret the legislation and determine if the 
appellants were or were not in compliance with it. 
 
16  Courts do not normally make determinations of law as a condition precedent to the granting of an 
interlocutory injunction. However, that is what occurred here. In the unusual circumstances of this case, I 
think it was appropriate for Hugessen J. to have made such a determination. 
 
17  Although rule 220 was not expressly invoked, I would analogize the actions of Hugessen J. to 
determining a preliminary question of law. Rules 220(1) and (3) read as follows: 
 

220. (1) A party may bring a motion before trial to request that the Court determine 

(a) a question of law that may be relevant to an action; 

... 

(3) A determination of a question referred to in subsection (1) is final and conclusive for the 
purposes of the action, subject to being varied on appeal. 

 
* * * 

 

220. (1) Une partie peut, par voie de requête présentée avant l'instruction, demander à la Cour 
de statuer sur : 

 a) tout point de droit qui peut être pertinent dans l'action; 

... 

(3) La décision prise au sujet d'un point visé au paragraphe (1) est définitive aux fins de l'action, 
sous réserve de toute modification résultant d'un appel. 

 
18  Although the appellants did not explicitly bring a motion under Rule 220, the need to determine the 
proper interpretation of the Act was implicit in their reply to the respondent's motion for a mandatory 
interlocutory injunction. It would be illogical for the appellants to raise the issue in defence to the 
injunction application and the Court not be able to deal with it. There is no suggestion that the question 
could not be decided because of disputed facts or for any other reason. It was raised by the appellants who 
said it was relevant to the action. Therefore, I think that Hugessen J. was able to, and did, make a 
preliminary determination of law that was final and conclusive for purposes of the action, subject to being 
varied on appeal. 
 

Does the Band's Membership Application Process Comply with the Requirements of the Indian 
Act? 

 
19  I turn to the question itself. Although the determination under appeal was made by a case management 
judge who must be given extremely wide latitude (see Sawridge Band v. Canada, [2002] 2 F.C. 346 at 



 
Sawridge Band v. Canada, [2004] F.C.J. No. 77 

  Page 7 of 15  

paragraph 11 (C.A.)), the determination is one of law. Where a substantive question of law is at issue, 
even if it is decided by a case management judge, the applicable standard of review will be correctness. 
 
20  The appellants say there is no automatic entitlement to membership and that the Band's membership 
code is a legitimate means of controlling its own membership. They rely on subsections 10(4) and 10(5) 
of the Indian Act which provide: 
 

10(4) Membership rules established by a band under this section may not deprive any person who 
had the right to have his name entered in the Band List for that band, immediately prior to the time 
the rules were established, of the right to have his name so entered by reason only of a situation 
that existed or an action that was taken before the rules came into force. 

(5) For greater certainty, subsection (4) applies in respect of a person who was entitled to have his 
name entered in the Band List under paragraph 11(1)(c) immediately before the band assumed 
control of the Band List if that person does not subsequently cease to be entitled to have his 
name entered in the Band List. 

 
* * * 

 
10(4) Les règles d'appartenance fixées par une bande en vertu du présent article ne peuvent priver 
quiconque avait droit à ce que son nom soit consigné dans la liste de bande avant leur 
établissement du droit à ce que son nom y soit consigné en raison uniquement d'un fait ou d'une 
mesure antérieurs à leur prise d'effet. 

(5) Il demeure entendu que le paragraphe (4) s'applique à la personne qui avait droit à ce que son 
nom soit consigné dans la liste de bande en vertu de l'alinéa 11(1)c) avant que celle-ci 
n'assume la responsabilité de la tenue de sa liste si elle ne cesse pas ultérieurement d'avoir 
droit à ce que son nom y soit consigné. 

 
21  The appellants say that subsections 10(4) and (5) are clear and unambiguous and Hugessen J. was 
bound to apply these provisions. They submit the words "by reason only of" in subsection 10(4) mean that 
a band may establish membership rules as long as they do not expressly contravene any provisions of the 
Act. They assert that the Band's code does not do so. The code only requires that if an individual is not 
resident on the Reserve, an application must be made demonstrating, to the satisfaction of the Band 
Council, that the individual: 
 

has applied for membership in the band and, in the judgment of the Band Council, has a significant 
commitment to, and knowledge of, the history, customs, traditions, culture and communal life of 
the Band and a character and lifestyle that would not cause his or her admission to membership in 
the Band to be detrimental to the future welfare or advancement of the Band (paragraph 3(a)(ii)). 

 
22  With respect to subsection 10(5), the appellants say that the words "if that person does not 
subsequently cease to be entitled to have his name entered in the Band List" mean that the Band is given a 
discretion to establish membership rules that may disentitle an individual to membership in the Band. 
They submit that nothing in the Act precludes a band from establishing additional qualifications for 
membership. 
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23  The Crown, on the other hand, says that persons in the position of the individuals in this appeal have 
"acquired rights." I understand this argument to be that paragraph 11(1)(c) created an automatic 
entitlement for those persons to membership in the Indian Band with which they were previously 
connected. The Crown submits that subsection 10(4) prohibits a band from using its membership rules to 
create barriers to membership for such persons. 
 
24  Hugessen J. was not satisfied that subsections 10(4) and (5) are as clear and unambiguous as the 
appellant suggests. He analyzed the provisions in the context of related provisions and agreed with the 
Crown. 
 
25  The appellants seem to object to Hugessen J.'s contextual approach to statutory interpretation. 
However, all legislation must be read in context. Driedger's well known statement of the modern approach 
to statutory construction, adopted in countless cases such as Re Rizzo & Rizzo Shoes Ltd., [1998] 1 
S.C.R. 27 at paragraph 21, reads: 
 

Today there is only one principle or approach, namely, the words of an Act are to be read in their 
entire context and in their grammatical and ordinary sense harmoniously with the scheme of the 
Act, the object of the Act, and the intention of Parliament (Elmer A. Driedger, Construction of 
Statutes, 2d ed. (Toronto: Butterworths, 1983) at 87). 

 
Hugessen J. interpreted subsections 10(4) and (5) in accordance with the modern approach and he was 
correct to do so. 
 
26  I cannot improve on Hugessen J.'s statutory construction analysis and I quote the relevant portions of 
his reasons, which I endorse and adopt as my own: 
 

[24] It is unfortunate that the awkward wording of subsections 10(4) and 10(5) does not make it 
absolutely clear that they were intended to entitle acquired rights individuals to automatic 
membership, and that the Band is not permitted to create pre-conditions to membership, as it has 
done. The words "by reason only of" in subsection 10(4) do appear to suggest that a band might 
legitimately refuse membership to persons for reasons other than those contemplated by the 
provision. This reading of subsection 10(4), however, does not sit easily with the other provisions 
in the Act as well as clear statements made at the time regarding the amendments when they were 
enacted in 1985. 

[25] The meaning to be given to the word "entitled" as it is used by paragraph 6(1)(c) is clarified 
and extended by the definition of "member of a band" in section 2, which stipulates that a person 
who is entitled to have his name appear on a Band List is a member of the Band. Paragraph 
11(1)(c) requires that, commencing on April 17, 1985, the date Bill C-31 took effect, a person was 
entitled to have his or her name entered in a Band List maintained by the Department of Indian 
Affairs for a band if, inter alia, that person was entitled to be registered under paragraph 6(1)(c) of 
the 1985 Act and ceased to be a member of that band by reason of the circumstances set out in 
paragraph 6(1)(c). 

[26] While the Registrar is not obliged to enter the name of any person who does not apply 
therefor (see section 9(5)), that exemption is not extended to a band which has control of its list. 
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However, the use of the imperative "shall" in section 8, makes it clear that the band is obliged to 
enter the names of all entitled persons on the list which it maintains. Accordingly, on July 8, 1985, 
the date the Sawridge Band obtained control of its List, it was obliged to enter thereon the names 
of the acquired rights women. When seen in this light, it becomes clear that the limitation on a 
band's powers contained in subsections 10(4) and 10(5) is simply a prohibition against legislating 
retrospectively : a band may not create barriers to membership for those persons who are by law 
already deemed to be members. 

[27] Although it deals specifically with Band Lists maintained in the Department, section 11 
clearly distinguishes between automatic, or unconditional, entitlement to membership and 
conditional entitlement to membership. Subsection 11(1) provides for automatic entitlement to 
certain individuals as of the date the amendments came into force. Subsection 11(2), on the other 
hand, potentially leaves to the band's discretion the admission of the descendants of women who 
"married out." 

 
... 
 

[36] Subsection 10(5) is further evidence of my conclusion that the Act creates an automatic 
entitlement to membership, since it states, by reference to paragraph 11(1)(c), that nothing can 
deprive acquired rights individual [sic] to their automatic entitlement to membership unless they 
subsequently lose that entitlement. The band's membership rules do not include specific provisions 
that describe the circumstances in which acquired rights individuals might subsequently lose their 
entitlement to membership. Enacting application requirements is certainly not enough to deprive 
acquired rights individuals of their automatic entitlement to band membership, pursuant to 
subsection 10(5). To put the matter another way, Parliament having spoken in terms of entitlement 
and acquired rights, it would take more specific provisions than what is found in section 3 of the 
membership rules for delegated and subordinate legislation to take away or deprive Charter 
protected persons of those rights. 

 
27  I turn to the appellants' arguments in this Court. 
 
28  The appellants assert that the description "acquired rights" used by Hugessen J. reads words into the 
Indian Act that are not there. The term "acquired rights" appears as a marginal note beside subsection 
10(4). As such, it is not part of the enactment, but is inserted for convenience of reference only 
(Interpretation Act, R.S.C. 1985, c. I-21, s. 14). However, the term is a convenient "shorthand" to identify 
those individuals who, by reason of paragraph 11(1)(c), became entitled to automatic membership in the 
Indian Band with which they were connected. In other words, the instant paragraph 11(1)(c) came into 
force, i.e. April 17, 1985, these individuals were entitled to have their names entered on the membership 
list of their Band. 
 
29  The appellants say that the words "by reason only of" in subsection 10(4) do not preclude an Indian 
Band from establishing a membership code, requiring persons who wish to be considered for membership 
to make application to the Band. I acknowledge that the words "by reason only of" could allow a band to 
create restrictions on continued membership for situations that arose or actions taken after the membership 
code came into force. However, the code cannot operate to deny membership to those individuals who 
come within paragraph 11(1)(c). 
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30  A band may enact membership rules applicable to all of its members. Yet subsections 10(4) and (5) 
restrict a band from enacting membership rules targeted only at individuals who, by reason of paragraph 
11(1)(c), are entitled to membership. That distinction is not permitted by the Act. 
 
31  The appellants raise three further objections. First, they say that their membership code is required 
because of "band shopping." However, in respect of persons entitled to membership under paragraph 
11(1)(c), the issue of band shopping does not arise. Under paragraph 11(1)(c), the individuals in question 
are only entitled to membership in the band in which they would have been a member but for the pre-
April 17, 1985 provisions of the Indian Act. In this case, those individuals would have been members of 
the Sawridge Band. 
 
32  Second, the appellants submit that the opening words of subsection 11(1), "commencing on April 17, 
1985," indicate a process and not an event, i.e. that there is no automatic membership in a band and that 
indeed some persons may not wish to be members; rather, the word "commencing" only means that a 
person may apply at any time on or after April 17, 1985. I agree that there is no automatic membership. 
However, there is an automatic entitlement to membership. The words "commencing on April 17, 1985" 
only indicate that subsection 11(1) was not retroactive to before April 17, 1985. As of that date, the 
individuals in question in this appeal acquired an automatic entitlement to membership in the Sawridge 
Band. 
 
33  Third, the appellants say that the individuals in question have not made application for membership. 
Hugessen J. dealt with this argument at paragraph 12 of his reasons: 
 

[12] Finally, the plaintiff argued strongly that the women in question have not applied for 
membership. This argument is a simple "red herring". It is quite true that only some of them have 
applied in accordance with the Band's membership rules, but that fact begs the question as to 
whether those rules can lawfully be used to deprive them of rights to which Parliament has 
declared them to be entitled. The evidence is clear that all of the women in question wanted and 
sought to become members of the Band and that they were refused at least implicitly because they 
did not or could not fulfil the rules' onerous application requirements. 

 
34  The appellants submit, contrary to Hugessen J.'s finding, that there was no evidence that the 
individuals in question here wanted to become members of the Sawridge Band. A review of the record 
demonstrates ample evidence to support Hugessen J.'s finding. For example, by Sawridge Band Council 
Resolution of July 21, 1988, the Band Council acknowledged that "at least 164 people had expressed an 
interest in writing in making application for membership in the Band." A list of such persons was attached 
to the Band Council Resolution. Of the eleven individuals in question here, eight were included on that 
list. In addition, the record contains applications for Indian status and membership in the Sawridge Band 
made by a number of the individuals. 
 
35  For these persons entitled to membership, a simple request to be included in the Band's membership 
list is all that is required. The fact that the individuals in question did not complete a Sawridge Band 
membership application is irrelevant. As Hugessen J. found, requiring acquired rights individuals to 
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comply with the Sawridge Band membership code, in which preconditions had been created to 
membership, was in contravention of the Act 
 
36  Of course, this finding has no bearing on the main issue raised by the appellants in this action, namely, 
whether the provisions entitling persons to membership in an Indian band are unconstitutional. 
 
THE INJUNCTION APPLICATION 
 

Standing 
 
37  I turn to the injunction application. The appellants say that there was no lis between the Band and the 
eleven persons ordered by Hugessen J. to be included in the Band's Membership List. The eleven 
individuals are not parties to the main action. The appellants also say that the Crown is not entitled to seek 
interlocutory relief when it does not seek the same final relief. 
 
38  I cannot accept the appellants' arguments. The Crown is the respondent in an application to have 
validly enacted legislation struck down on constitutional grounds. It is seeking an injunction, not only on 
behalf of the individuals denied the benefits of that legislation but on behalf of the public interest in 
having the laws of Canada obeyed. The Crown, as represented by the Attorney General, has traditionally 
had standing to seek injunctions to ensure that public bodies, such as an Indian band council, follow the 
law (see Robert J. Sharpe, Injunctions and Specific Performance, looseleaf (Aurora, ON: Canada Law 
Book, 2002) at paragraph 3.30; Ontario (Attorney General) v. Ontario Teachers' Federation (1997), 36 
O.R. (3d) 367 at 371-72 (Gen. Div.)). Having regard to the Crown's standing at common law, statutory 
authority, contrary to the appellants' submission, is unnecessary. Hugessen J. was thus correct to find that 
the Crown had standing to seek the injunction. 
 
39  I also cannot accept the argument that the Crown may not seek interlocutory relief because it has not 
sought the same final relief in this action. The Crown is defending an attack on the constitutionality of Bill 
C-31 and is seeking an interlocutory injunction to require compliance with it in the interim. If the Crown 
is successful in the main action, the result will be that the Sawridge Band will have to enter or register on 
its membership list the individuals who are the subject of the injunction application. The Crown therefore 
is seeking essentially the same relief on the injunction application as in the main action. 
 
40  Further, section 44 of the Federal Courts Act, R.S.C. 1985, c. F-7, confers jurisdiction on the Federal 
Court to grant an injunction "in all cases in which it appears to the Court to be just or convenient to do 
so." The jurisdiction conferred by section 44 is extremely broad. In Canada (Human Rights Commission) 
v. Canadian Liberty Net, [1998] 1 S.C.R. 626, the Supreme Court found that the Federal Court could grant 
injunctive relief even though there was no action pending before the Court as to the final resolution of the 
claim in issue. If section 44 confers jurisdiction on the Court to grant an injunction where it is not being 
asked to grant final relief, the Court surely has jurisdiction to grant an injunction where it will itself make 
a final determination on an interconnected issue. The requested injunction is therefore sufficiently 
connected to the final relief claimed by the Crown. 
 

The Test for Granting an Interlocutory Injunction 
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41  The test for whether an interlocutory injunction should be granted was set out in American Cyanamid 
Co. v. Ethicon Ltd., [1975] A.C. 396 (H.L.) and adopted by the Supreme Court in Manitoba (Attorney 
General) v. Metropolitan Stores (MTS) Ltd., [1987] 1 S.C.R. 110 and RJR-Macdonald Inc. v. Canada 
(Attorney General), [1994] 1 S.C.R. 311 where, at 334, Sopinka and Cory JJ. summarized the test as 
follows: 
 

First, a preliminary assessment must be made of the merits of the case to ensure that there is a 
serious question to be tried. Secondly, it must be determined whether the applicant would suffer 
irreparable harm if the application were refused. Finally, an assessment must be made as to which 
of the parties would suffer greater harm from the granting or refusal of the remedy pending a 
decision on the merits. 

 
42  The appellants submit that Hugessen J. erred in applying a reverse onus to the test. Since, as will be 
discussed below, the Crown has satisfied the traditional test, I do not need to consider whether the onus 
should be reversed. 
 

Serious Question 
 
43  In RJR-Macdonald at 337-38, the Court indicated that the threshold at the first branch is low and that 
the motions judge should proceed to the rest of the test unless the application is vexatious or frivolous. 
 
44  The appellants say that in cases where a mandatory injunction is sought, the older pre-American 
Cyanamide test of showing a strong prima facie case for trial should continue to apply. They rely on an 
Ontario case, Breen v. Farlow, [1995] O.J. No. 2971 (Gen. Div.), in support of this proposition. Of course, 
that case is not binding on this Court. Furthermore, it has been questioned by subsequent Ontario 
decisions in which orders in the nature of a mandatory interlocutory injunction were issued (493680 
Ontario Ltd. v. Morgan, [1996] O.J. No. 4776 (Gen. Div.); Samoila v. Prudential of America General 
Insurance Co. (Canada), [1999] O.J. No. 2317 (S.C.J.)). In Morgan, Hockin J. stated that RJR-Macdonald 
had modified the old test, even for mandatory interlocutory injunctions (paragraph 27). 
 
45  The jurisprudence of the Federal Court on this issue in recent years is divided. In Relais Nordik Inc. v. 
Secunda Marine Services Ltd. (1988), 24 F.T.R. 256 at paragraph 9, Pinard J. questioned the applicability 
of the American Cyanamide test to mandatory interlocutory injunctions. On the other hand, in Ansa 
International Rent-A-Car (Canada) Ltd. v. American International Rent-A-Car Corp. (1990), 36 F.T.R. 98 
at paragraph 15, MacKay J. accepted that the American Cyanamide test applied to mandatory injunctions 
in the same way as to prohibitory ones. Both of these cases were decided before the Supreme Court 
reaffirmed its approval of the American Cyanamide test in RJR-Macdonald. More recently, in Patriquen 
v. Canada (Correctional Services), [2003] F.C.J. No. 1186, 2003 FC 927 at paragraphs 9-16, Blais J. 
followed the RJR-Macdonald test and found that there was a serious issue to be tried in an application for 
a mandatory interlocutory injunction (which he dismissed on the basis that the applicant had not shown 
irreparable harm). 
 
46  Hugessen J. followed Ansa International and held that the RJR-Macdonald test should be applied to an 
interlocutory injunction application, whether it is prohibitory or mandatory. In light of Sopinka and Cory 
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JJ.'s caution about the difficulties of engaging in an extensive analysis of the constitutionality of 
legislation at an interlocutory stage (RJR-Macdonald at 337), I think he was correct to do so. However, 
the fact that the Crown is asking the Court to require the appellants' to take positive action will have to be 
considered in assessing the balance of convenience. 
 
47  In this case, the Crown's argument that Bill C-31 is constitutional is neither frivolous nor vexatious. 
There is, therefore, a serious question to be tried. 
 

Irreparable Harm 
 
48  Ordinarily, the public interest is considered only in the third branch of the test. However, where, as 
here, the government is the applicant in a motion for interlocutory relief, the public interest must also be 
considered in the second stage (RJR-Macdonald at 349). 
 
49  Validly enacted legislation is assumed to be in the public interest. Courts are not to investigate 
whether the legislation actually has such an effect (RJR-Macdonald at 348-49). 
 
50  Allowing the appellants to ignore the requirements of the Act would irreparably harm the public 
interest in seeing that the law is obeyed. Until a law is struck down as unconstitutional or an interim 
constitutional exemption is granted by a court of competent jurisdiction, citizens and organizations must 
obey it (Metropolitan Stores at 143, quoting Morgentaler v. Ackroyd (1983), 42 O.R. (2d) 659 at 666-68 
(H.C.)). 
 
51  Further, the individuals who have been denied membership in the appellant band are aging and, at the 
present rate of progress, some are unlikely ever to benefit from amendments that were adopted to redress 
their discriminatory exclusion from band membership. The public interest in preventing discrimination by 
public bodies will be irreparably harmed if the requested injunction is denied and the appellants are able 
to continue to ignore their obligations under Bill C-31, pending a determination of its constitutionality. 
 
52  The appellants argue that there cannot be irreparable harm because, if there was, the Crown would not 
have waited sixteen years after the commencement of the action to seek an injunction. The Crown submits 
that it explained to Hugessen J. the reasons for the delay and stated that the very length of the proceedings 
had in fact contributed to the irreparable harm as the individuals in question were growing older and, in 
some cases, falling ill. 
 
53  The question of whether delay in bringing an injunction application is fatal is a matter of discretion for 
the motions judge. There is no indication that Hugessen J. did not act judicially in exercising his 
discretion to grant the injunction despite the timing of the motion. 
 

Balance of Convenience 
 
54  In Metropolitan Stores at 149, Beetz J. held that interlocutory injunctions should not be granted in 
public law cases, "unless, in the balance of convenience, the public interest is taken into consideration and 
given the weight it should carry." In this case, the public interest in seeing that laws are obeyed and that 
prior discrimination is remedied weighs in favour of granting the injunction requested by the Crown. 
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55  As discussed above and as Hugessen J. found, there is a clear public interest in seeing that legislation 
is obeyed until its application is stayed by court order or the legislation is set aside on final judgment. As 
well, Bill C-31 was designed to remedy the historic discrimination against Indian women and other 
Indians previously excluded from status under the Indian Act and band membership. There is therefore a 
public interest in seeing that the individuals in this case are able to reap the benefits of those amendments. 
 
56  On the other hand, the Sawridge Band will suffer little or no damage by admitting nine elderly ladies 
and one gentleman to membership (the Court was advised that one of the eleven individuals had recently 
died). It is true that the Band is being asked to take the positive step of adding these individuals to its 
Band List but it is difficult to find hardship in requiring a public body to follow a law that, pending an 
ultimate determination of its constitutionality, is currently in force. Even if the Band provides the 
individuals with financial assistance on the basis of their membership, that harm can be remedied by 
damages against the Crown if the appellants subsequently succeed at trial. Therefore, as Hugessen J. 
found, the balance of convenience favours granting the injunction. 
 
CONCLUSION 
 
57  The appeal should be dismissed. 
 
COSTS 
 
58  The Crown has sought costs in this Court and in the Court below. The interveners have sought costs in 
this Court only. 
 
59  In his Reasons for Order, Hugessen J. reserved the question of costs in favour of the Crown, indicating 
that the Crown should proceed by way of a motion for costs under rule 369. He awarded no costs to the 
interveners. It is not apparent from the record that the Crown made a costs motion under rule 369 and in 
the absence of an order for costs and an appeal of that order, I would not make any award of costs in the 
Court below. 
 
60  As to costs in this Court, the Crown and interveners are to make submissions in writing, each not 
exceeding 3 pages, double-spaced, on or before 7 days from the date of these reasons. The appellants shall 
make submissions in writing, not exceeding 10 pages, double-spaced, on or before 14 days from the date 
of these reasons. The Court will, if requested, consider the award of a lump sum of costs inclusive of fees, 
disbursements, and in the case of the interveners, GST (See Consorzio del Prosciutto di Parma v. Maple 
Leaf Meats Inc., [2003] 2 F.C. 451 (C.A.)). 
 
61  The Judgment of the Court will be issued as soon as the matter of costs is determined. 
 
ROTHSTEIN J.A. 
 NOËL J.A.:— I agree. 
 MALONE J.A.:— I agree. 
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