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INTRODUCTION

1. This application originates from proceedings seeking advice and direction of the court in

respect to certain trust matters,

2. The Sawridge Indian Band, No. 19, now known as the Sawridge First Nation is a First
Nation located in northern Alberta (the "Sawridge First Nation"). In the 1980's, three
trusts were created for the benefit of the members of the Sawridge First Nation that are
relevant in this matter (the "1982 Trust" the "1985 Trust" and the "1986 Trust™).

3. By Order of Justice Thomas dated August 31, 2011, (the "Procedural Order") the trustees
of the 1985 Trust (the "Sawridge Trustees") were directed to bring an application (the

"Advice and Direction Application") to determine the following issues:

a. To seek direction with respect to the definition of "Beneficiaries” contained in the
1985 Sawridge Trust, and if necessary to vary the 1985 Sawridge Trust to clarify
the definition of "Beneficiaries".

b. To seek direction with respect to the transfer of assets to the 1985 Sawridge Trust.
Order of Justice D.R.G. Thomas, dated August 31,2011, paragraph 1.

4. This application is brought by the Office of the Public Trustee ("Public Trustee") and is

in respect to three issues:

a. The appointment of the Public Trustee as litigation representative of minors who
may be interested in the within proceedings;

b. The payment of advance costs on a solicitor and his own client basis with
exemption from lia’dility for costs as conditions of any such appointment; and

c. The relevance of intervening in the membership application process of the
Sawridge First Nation and questioning on "membership" issues in these

proceedings.

5. The Sawridge First Nation's submissions are in response to the Public Trustee's
submissions on the relevance of the Sawridge First Nation's membership application

process and criteria to the Advice and Direction Application. In particular, the Sawridge
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-5.

First Nation makes submissions in response to the Public Trustee seeking direction that it
may question witnesses on: i) the number of pending membership applications; ii) the
details of membership criteria and who makes membership decisions; and iii) the steps

taken to identify and fully ascertain the members of the class of beneficiaries.
PART I - STATEMENT OF FACTS

6. On April 15, 1982, Walter Patrick Twinn, former Chief of Sawridge First Nation,
executed a Deed of Settlement establishing the 1982 Trust. The purpose of the 1982
Trust was to provide long-term benefits to members of the Sawridge First Nation and

their descendants.

Affidavit of Paul Bujold, dated August 30, 2011, paragraph 3.
Affidavit of Paul Bujold, dated September 12, 2011, paragraph 9.

7. On April 17, 1982, the Constitution Act, 1982, along with the Canadian Charter of Rights
and Freedoms (the "Charter") came into force. Section 15 of the Charter, the provisions
dealing with equality, did not come into force until April 17, 1985 so that legislation

could be adapted to comply with the new equality requirements.
Affidavit of Paul Bujold, dated September 12, 2011, paragraph 13.

8. Following the passage of the Charter, the Indian Act, R.S.C. 1970, c. I-6 (the "Pre-
Charter Indian Act") was amended by Bill C-31. The amendments in Bill C-31 allowed
for persons who had lost their Indian status to regain that status. With the passage of Bill
C-31, the Sawridge First Nation believed there would be a substantial influx of new

- members into the Sawridge First Nation. Accordingly, the 1985 Trust was settled on
April 15, 1985 for the purpose of preserving the assets of the Sawridge First Nation for

the benefit of members as defined under the Pre-Charter Indian Act.

Affidavit of Paul Bujold, dated September 12, 2011, paragraphs 14-15.
Affidavit of Paul Bujold, dated August 30, 2011, paragraph 4.

9. The Sawridge Trustees are considering making distributions from the 1985 Trust at some

date in the future. The Sawridge Trustees are concerned that the definition of
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-6 -

"Beneficiary" under the 1985 Trust could be discriminatory since the definition refers to
provisions in the Pre-Charter Indian Act. Accordingly, the Sawridge Trustees are
seeking an order under the Advice and Direction Application to resolve the issue of

potential discrimination in the definition of "Beneficiary" of the 1985 Trust.

Affidavit of Paul Bujold, dated September 12, 2011, paragraphs 32-33.
Affidavit of Paul Bujold, dated August 30, 2011, paragraph 6.

10. The Sawridge Trustees have taken steps to notify potential beneficiaries of the 1985
Trust. These steps are detailed in the Affidavit of Paul Bujold, dated August 30, 2011,
and include:

a. A series of newspaper advertisements in Alberta, Saskatchewan, Manitoba and
British Columbia for the purpose of collecting names of potential beneficiaries;
b. Correspondence with a number of potential beneficiaries; and

¢. Creating a website to provide notice to beneficiaries and potential beneficiaries.
Affidavit of Paul Bujold, dated August 30, 2011, paragraphs 7-9, 11, 13.

11. Due to the steps outlined above, the Sawridge Trustees have made a list of 194
| beneficiaries and potential beneficiaries, with contact information of 190 of those
persons.

Affidavit of Paul Bujold, dated August 30, 2011, paragraph 11.

PART II - ISSUES
12. The Sawridge First Nation submissions relate to the following issues:

a. Is the Sawridge First Nation membership processing and criteria relevant to the

Advice and Direction Application?

b. Is the Advice and Direction Application the proper forum for the membership

issues raised by the Public Trustee to be addressed?

c. Is there a conflict of interest in the dual roles of acting as a trustee of the 1985

Trust and determining membership applications of the Sawridge First Nation?
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PART III - SUBMISSIONS OF LAW

a. Irrelevance of Membership Issues

13. The Sawridge First Nation submits that the First Nation's processing of applications and
application criteria are not relevant to the Advice and Direction Application. The Aberta

Rules of Court state how to determine when a matter is relevant to proceedings:

When something is relevant and material

52(1) For the purposes of this Part, a question, record or
information is relevant and material only if the answer to the
question, or the record or information, could reasonably be
expected

() to significantly help determine one or more of the issues raised
in the pleadings, or

(b) to ascertain evidence that could reasonably be expected to
significantly help determine one or more of the issues raised in the
pleadings.

(2) The disclosure or production of a record under this Division is
not, by reason of that fact alone, to be considered as an agreement
or acknowledgment that the record is admissible or relevant and

material.

Alberta Rules of Court, Alta. Reg 124/2010, rule 5.2 [Tab 1 Sawridge

First Nation Authorities]

Rozak Estate v. Demas, 2011 ABQB 239, paragraph 30. [Tab 2
Sawridge First Nation Authorities]

14, This matter originates from the Procedural Order. Paragraph 1 of the Procedural Order

defines the issues of the Advice and Direction Application as follows:

1. An application shall be brought by the Trustees of the 1985

Sawridge Trust for the opinion, advice and direction of the Court
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15.

16
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respecting the administration and management of the property held
under the 1985 Sawridge Trust (hereinafter referred to as the
"Advice and Direction Application"). The Advice and Direction

Application shall be brought:

a. To seek direction with respect to the definition of
"Beneficiaries" contained in the 1985 Sawridge Trust, and
if necessary to vary the 1985 Sawridge Trust to clarify the

definition of "Beneficiaries".

b. To seek direction with respect to the transfer of assets to
the 1985 Sawridge Trust.

Order of Justice D.R.G. Thomas, dated August 31, 2011, paragraph 1.

The issues of the Advice and Direction Application do not touch on matters of
membership processing or criteria of the Sawridge First Nation. Such matters of
membership cannot significantly determine either of the above issues nor could such

membership matters lead to evidence that would significantly determine a relevant issue.

. At paragraph 92 of the Public Trustee's brief, the Public Trustee has submitted that the

Sawridge Trustees seek direction from the Court in the identification of appropriate
beneficiaries with reference to paragraph 14 of the Affidavit of Paul Bujold, dated August
30, 2011. This is incorrect. Paragraph 14 of the cited affidavit includes no mention the

identification of appropriate beneficiaries:

14. The Trustees Seck this Court's direction in setting the procedure for seeking
the opinion, advice and direction of the Court in regard to:

a. Determining the Beneficiaries for the 1985 Trust.

b. Reviewing and providing direction with respect to the transfer of the

assets to the 1985 trust.
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19,

20.

-9.

¢. Making any necessary variations to the 1985 Trust or any other Order it

deems just in the circumstances.
Affidavit of Paul Bujold, dated August 30, 2011, paragraph 14.

The Sawridge Trustees are seeking the identification by the Court of which definition of
beneficiary is appropriate, not the identification of who may be a beneficiary as the
Public Trustee states in paragraph 92 of their brief. At no point did the Sawridge Trustee
seek assistance with identifying who might be a beneficiary under either the current -
definition or the proposed definition. Persons who are eligible or potentially eligible as a
beneficiary under either definition are entirely identifiable and the Sawridge First Nation
is fully capable of determining its membership and identifying members of the Sawridge
First Nation, Assistance in that regard has not been sought, nor should it be imposed

outside of reviewable error and through a judicial review.
Affidavit of Paul Bujold, dated September 12, 2011, paragraph 32.

At paragraph 91 of the Public Trustee's brief, the Public Trustee refers to the decision of
Barry v. Garden River Band of Ojibways [1997] O.J. No. 2109 (C.A) ("Barry"), as
authority for the point that the trustee of a fixed trust must determine the entire class of

beneficiaries prior to making a distribution.

Barry v. Garden River Band of Ojibways [1997] O.J. No. 2109 (C.A) [Tab 3, Public

Trustee Authorities]

Barry is distinguishable from the facts of the within matter, In Barry, a distribution of
trust money was made that did not account for the potential beneficiaries that the Band
knew of. The Band in Barry made a distribution at an arbitrary date and before the class
of beneficiaries was properly ascertained. In contrast, the Sawridge Trustees have made
no distribution in the within matter, nor is there an arbitrary date set to make such a

distribution.

The Public Trustee ignores all the steps the Sawridge Trustees have taken to determine

the entire class of beneficiaries. Although it is not relevant to the issues in the Advice
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and Direction Application, the Sawridge Trustees have taken extensive steps to search for

all potential beneficiaries.
Affidavit of Paul Bujold, dated August 30, 2011, paragraphs 7-9, 11, 13.

21. The Public Trustee submits that the membership issues are relevant and more efficiently
dealt with as a part of the Advice and Direction Application. Challenges to the Sawridge
First Nation's membership processing and membership criteria are a distraction to the
important issues of the Advice and Direction Application. Any objection to the Sawridge
First Nation's membership process and criteria by the Public Trustee are only
appropriately addressed through a judicial review where the Court has facts and parties

before it.

b. Improper Forum

22, The Procedural Order, specifically addresses the concern that the Advice and Direction
Application not be used as an avenue to determine membership entitlements to the

Sawridge First Nation.

3. Notice of the Advice and Direction Application on any person
shall not be used by that person to show any connection or
entitlement to rights under the 1982 Sawridge Trust or the 1985
Sawridge Trust, nor to entitle a person to being held to be a
beneficiary of the 1982 Sawridge Trust or the 1985 Sawridge
Trust, nor to determine or help to determine that a person should
be admitted as a member of the Sawridge First Nation. Notice of
the Advice and Direction Application is deemed only to be notice
that a person may have a right to be a beneficiary of the 1982
Sawridge Turst or the 1985 Sawridge Trust and that the person
must determine his or her own entitlement and pursue such

entitlement.

Order of Justice D.R.G. Thomas dated August 31, 2011, paragraph 3.
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24,
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The Public Trustee's pursuit of the membership issues in this application is an attempt to
use the Advice and Direction Application for the purposes excluded in the Procedural
Order. In paragraphs 22 — 32 of the Public Trustee's brief, the Public Trustee summarizes
litigation connected to the Sawridge First Nation's membership process and criteria. This
is an inappropriate as authorities should not be used as a means of "bootlegging"
evidence since evidence adduced in one proceeding must still be propérly adduced in

another.

R. v. Levkovic, 2010 ONCA 830, at paragraph 48. [Tab 3, Sawridge First Nation
Authorities]

One of the decisions referred to by the Public Trustee, Huzar v. Canada, [1997] F.C.J.
No. 1556, in paragraph 28 of the Public Trustee's brief is cited in regards to a judicial
finding of fact related to the Sawridge First Nation's membership process and criteria,
Huzar v. Canada was overturned on appeal by the Federal Court of Appeal in Huzar v.
Canada, [2000] F.CJ. No. 873 ("Huzar"). Huzar was an application to strike out a
Statement of Claim for failing to disclose a cause of action. The plaintiffs brought their
action seeking a declaration of an entitlement to membership in the Sawridge First
Nation. The Federal Court Trial Division only struck out one paragraph of the Statement
of Claim and allowed the plaintiffs an opportunity to amend their pleadings. On appeal,
the Federal Court of Appeal struck the entire claim finding:

The paragraphs amending the statement of claim allege that the
Sawridge Indian Band rejected the respondents' membership -
applications by misapplying the Band membership rules
(paragraph 38), and claim a declaration that the Band rules are

discriminatory and exclusionary, and hence invalid (paragraph 39).

These paragraphs amount to a claim for declaratory or prerogative
relief against the Band, which is a federal board, commission or
other tribunal within the definition provided by section 2 of the
Federal Court Act. By virtue of subsection 18(3) of that Act,

declaratory or prerogative relief may only be sought against a
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25.

26
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federal board, commission or other tribunal on an application for
judicial review under section 18.1 The claims contained in
paragraphs 38 and 39 cannot therefore be included in a statement

of claim...

...Itis clear that until the Band's membership rules are found to be
invalid, they govern membership of the Band and that the
respondents have, at best, a right to apply to the Band for
membership. Accordingly, the statement fo claim against the
appellants, Walter Patrick Twinn, as Chief of the Sawridge Indian
Band, and the Sawridge Indian Band, will be struck as disclosing

no reasonable cause of action.

Huzar v. Canada, [2000] F.C.J. No. 873, paragraphs 2-3, 5. {Tab 4,
Sawridge First Nation Authorities]

Further details regarding the application process are referred to in the Affidavit of
Elizabeth Poitras, dated December 7, 2011. Not only does the Public Trustee improperly -
rely on findings of fact in other judicial proceedings, the Public Trustee is expressly
dragging the Advice and Direction Application into precisely the matters contemplated in

paragraph 3 of the Procedural Order quoted above.,

. Pursuant to section 18 of the Federal Courts Act, R.S.C. 1985, c.41, the Federal Court

has exclusive original jurisdiction to order declaratory relief against any federal board,
commission or other tribunal. As stated in Huzar by the Court of Appeal, the proper
forum to seek such relief of a decision on membership by the Sawridge First Nation is
through judicial review. Allowing the Public Trustee to raise issues related to
membership processing and criteria in the Advice and Direction Application would drag
the matter into issues of prerogative relief best dealt with in a judicial review where the

Court has the proper facts and parties before it.

Federal Courts Act, R.S.C, 1985, c. 41, section 18, [Tab 5, Sawridge First Nation
Authorities]
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¢. No Conflict of Interest

27. In paragraph 97v of the Public Trustee's brief, The Public Trustee submits that the dual
role of certain Sawridge Trustees along with the role of determining membership
applications of the Sawridge Frist Nation is a potential conflict of interest that makes the
membership criteria and process relevant. The Sawridge First Nation submits that the

Public Trustee's submissions on this point are devoid of merit for two reasons:

a. First, there is no conflict of interest between the fiduciary duty of a Sawridge
Trustee administering the 1985 Trust and the duty of impartiality for determining
membership applications for the Sawridge First Nation. The two roles are
separate and have no interests that are incompatible. The Public Trustee has
provided no explanation for why or how the two roles are in conflict. Indeed, the

interests of the two roles are more likely complementary.

b. Second, the Advice and Direction Application is the wrong forum to challenge the
impartiality of the Sawridge First Nation's membership application process. If a
conflict of interest exists as the Public Trustee is alleging the proper procedure for
challenging the impartiality of membership decisions is through a judicial review

where the Court has specific facts and parties before it.
PART IV -REMEDY SOUGHT

28. That the Public Trustee's Application be dismissed in respect to directing that the Public
Trustee, or other parties, may question witnesses in the within proceedings on matters

including:

a. The number of pending Sawridge First Nation membership applications,
including sufficient particulars to determine whether the pending application

affects the interests of any minors;

b. The details of the current Sawridge First Nation membership criteria and process,
including but not limited to, who makes the membership decisions and the normal

timeframes for making membership decisions; and
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c. The steps taken to date by the Sawridge Trustees to look into the above, including
steps taken to identify and fully ascertain the members of the class of minor

beneficiaries.

29. Such further and other relief as this Court may deem appropriate.

1
ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS § DAY OF
MARCH, 2012.

PARLEE MCLA_}IVS LLP

PER: // _

[

4
EDWARD H. MOLSTAD
Solicitor for the Sawridge First Nation
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PART V - LIST OF AUTHORITIES

1.

Alberta Rules of Court, Alta. Reg 124/2010, rule 5.2.

Rozak Estate v. Demas, 2011 ABQB 239.
R. v. Levkovic, 2010 ONCA 830
Huzar v. Canada, [2000] F.C.J. No. 873.

Federal Courts Act, R.S.C. 1985, ¢. 41.
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Alberta Rules of Court Rule 5.1

Part 5:
Disclosure of Information

Purpose of this Part \
5.1(1) Within the context of rule 1.2 fPurpose and intention of these rules], the
purpose of this Part is

(a) to obtain evidence that will be relied on in the action,

(b) to narrow and define the issues between parties,

{c) to encourage early disclosure of facts and records,

(d) to facilitate evaluation of the parties’ positions and, if possible,
resolution of issues in dispute, and

(e) to discourage conduct that unnecessarily or improperly delays
proceedings or unnecessarily increases the cost of them.

(2) The Court may give directions or make any order necessary to achieve the
purpose of this Part.

Hiformation note :

_ Thls Part does not apply to actions started by orlgmatmg application unless the
. parties otherwise agree or the Court otherwise orders. See rufe -
3 10 [Apphmuon of Part 4 and Part 3].

Division 1
How Information Is Disclosed

Subdivision 1
Introductory Matters

When something is relevant and material

8.2(1) For the purposes of this Patt, a question, record or information is relevant
and material only if the answer to the question, or the record or information,
could reasonably be expected

(a) to significantly help determine one or more of the issues raised in the
pleadings, or

(b} to ascertain evidence that could reasonably be expected to significantly
help determine one or more of the issues raised in the pleadings.

(2) The disclosure or production of a record under this Division is not, by reason
of that fact alone, to be considered as an agreement or acknowledgment that the
record is admissible or relevant and material.

Part 5: Disclosure of Information 53
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2011 CarswellAlta 577, 2011 ABQB 239, [2011] A W.L.D. 2964, [2011] A.W.L.D. 2962, [2011] A.W.LD. 2961, 509 -
AR. 337

2011 CarswellAlta 577, 2011 ABQB 239, [2011] A.W.L.D. 2964, [2011] A.W.L.D. 2962, [2011] A.W.L.D. 2961, 509 A.R. 337
Rozak Estate v, Demas

Brad Brogden, Administrator Ad Litem of the Estate of Brooklyn Alyssa Rozak, Plaintiff and Miéhael Demas, Carl Blashko, Darren
Neilson, John Doe, Capital Health, operating a hospital known as The Uhniversity of Alberta Hospital, Caritas Health Group,
operating a hospital known as The Grey Nuns Hospital and the Governors of the University of Alberta, Defendants

Alberta Court of Queen's Bench
R.A. Graesser J.

Heard: February 23, 2011
Judgment: April 7, 2011
Docket: Edmonton 0503-17780

© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved,

Counsel: Philip Kirman, for Plaintiff

David Hawreluk, Alison Archer, for Applicants, Kevin Neilson, Lara Ostolosky, Omar Din
Subject: Civil Practice and Procedure

Civil practice and procedure --- Discovery — Examination for discovery — Conduct of examination — Objecting and refusing to
answer

Plaintiff took his late wife, B, to hospital because of concerns for het mental well-being and safety — Defendant doctors saw B and
discharged her later that evening — B commitied suicide shortly afler — Plaintiff served statement of claim, and served amended
statement of claim when he discovered that he had sued wrong doctor — Plaintiff then sought to amend amended statement of claim
— Doctors applied to compel answers to objected-to undertakings, and while plaintiff was ordered to provide answers to two,
master declined to order answers to rest -— Doctors appealed — Plaintiff cross-appealed — Appeal allowed in part — Cross-
appeal allowed in part — Master erred in law in declining to order plaintiff to answer four undertaking requests — However,
scope of inquiries were further limited -— Subject to privilege issues and relevance issues, it was appropriate to require plaintiffto
inform himself as to steps taken on his behalf to identify individuals who may have been involved in B's treatment — Information

of 21 3/6/2012 7:08 PM



AR A AR IR Y LI Y A R ARV AL AR ARV A Ll T LA L& M L DAt e

¥ L

sought related to important issue in application — Requesting information from counsel was not onerous and would likely be
significant in determining application.

Civil practice and procedure --- Discovery - Discovery of documents — Privileged document — Solicitor-client privilege

Plaintiff took his late wife, B, to hospital because of concerns for her mental well-being and safety — Defendant doctors saw B and
discharged her later that evening — B committed suicide shortly after — Plaintiff served statement of claim, and served amended

 statement of claim when he discovered that he had sued wrong doctor — Plaintiff then sought to amend amended statement of ¢laim
— Doctors applied fo compel answers to objected-to undertakings, and while plaintiff was ordered to provide answers to two,
master declined to order answers to rest — Doctors appealed — Plaintiff cross-appealed ~- Appeal allowed in part — Cross-
appeal allowed in part — Master erred in law in declining to order plaintiff to answer four undertaking requests -— However,
scope of inquiries were further limited — It was not improper to ask what steps solicitors took from time they were retained until
relevant date — Plaintiff brought diligence info issue by applying to add doctors as defendants — Further, privilege was waived
relating to answer of when plaintiff told his counsel that B was treated by male resident — Plaintiff waived privilege over that
communication by putting his diligence into issue.

Civil practice and procedure --- Discovery — Discovery of documents — Privileged document — Docutnents prepared in
contemplation of litigation

Plaintiff took his late wife, B, to hospital because of concerns for her mental well-being and safety — Defendant doctors saw B and
discharged her later that evening — B committed suicide shortly after — Plaintiff served statement of claim, and served amended
statement of claim when he discovered that he had sued wrong doctor — Plaintiff then sought to amend amended statement of claim
-~ Doctors applied to compel answers to objected-to undertakings, and while plaintiff was ordered to provide answers to two,
master declined to order answers to rest — Doctors appealed — Plaintiff cross-appealed — Appeal allowed in part — Cross-
appeal allowed in part — Master erred in law in declining to order plaintiff to answer four undertaking requests — However,
scope of inquiries were further limited — It was relevant to know what resources plaintiff had readily available, or what resources
he obtained for purposes of determining appropriate parties, during relevant time frame — There was no valid objection to plaintiff
being asked to enquire of his solicitors what resources they had in their offices to ascertain doctors' identities ~-- If any materials
were obtained for purpose of litigation, privilege was waived by plaintiff putting his due diligence in issue.

Cases considered by R.A. Graesser J.:

Alberta Treasury Branches v. Leahy (1999), 1999 ABQB 829, 1999 CarswellAlta 1027, (sub nom. Alberta (Treasury
Branches) v. Leahy) 254 AR. 263 (Alta. Q.B.) — referred to

Alberta Wheat Pool v. Estrin (1986), 1986 CarswellAlia 272, 49 Alta. L.R. (2d) 176, [1987] 2 W.W.R. 532, (sub nom.
Alberta Wheat Pool v. Dawson Resources Lid. (No. 1)) 75 AR. 348, 14 C.P.C. (2d) 242 (Alia. Q.B.) — referred to

Alberta Wheat Pool v. Estrin (1987), 17 C.P.C. (2d) xxxix (note) (Alta. C.A.) — referred to
Bland v. Canada (National Capital Commission) (1989), 29 F.T.R. 232, 1989 CarswellNat 170 (Fedl. T.D.) — referred to

Blank v. Canada (Department of Justice) (2006), 2006 CarswellNat 2704, 2006 CarswellNat 2705, 47 Admin. L.R. (4th) 84,
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40 C.R. (6th} 1, 2006 SCC 39, (sub nom, Blank v. Canada (Minister of Justice)) 352 N.R. 201, 270 D.L.R. (4th) 257, 51
C.P.R. (4th) 1, (sub nom. Blank v. Canada (Minister of Justice)) [2006] 2 8.C.R. 319 (S.C.C.) — referred to

Bruno v. Canada (Attorney General) (2003), 2003 CF 1281, 2003 CarswellNat 5030, 2003 FC 1281, 2003 CarswellNat 3375
(F.C.) — referred to

De Shazo v. Nations Energy Co. (2005), 48 Alta. L.R. (4th) 25, 2005 ABCA 241, 2005 CarswellAlta 957, 367 A.R. 267, 346
W.A.C. 267, 256 D.L.R. (4th) 502 (Alta. C.A.) — followed

Descoteaux c. Mierzwinski (1982), 1982 CarswellQue 13, [1982] 1 S.C.R. 860, 28 C.R. (3d) 289, 1 C.R.R. 318, 44 N.R. 462,
141 D.LR. (3d) 590, 70 C.C.C. (2d) 385, 1982 CarswellQue 291 (8.C.C.) — referred to

Dow Chemical Canada Inc. v, Shell Chemicals Canada Lid, (2008), 2008 CarswellAlia 1685, 459 A.R. 68, 97 Alta, LR,
{4th) 182, 2008 ABQB 671 (Alta. Master) — followed

Ed Miller Sales & Rentals Lid. v. Caterpillar Tractor Co. (1981), 1981 CarswellAlta 267, [1981] 4 W.W.R. 760 (Alta. Q.B.)
— referred to

Ed Miller Sales & Rentals Ltd v. Caterpillar Tractor Co. (1992), 3 Alta. LR. (3d) 210, [1992] 5§ W.W.R. 531, 1992
CarswellAlta 86 (Alta. Q.B.) — referred to :

Hudson Bay Mining & Smelting Co. v. Cummings {2006), 2006 MBCA 98, 2006 CarswellMan 295, 383 W.A.C. 75, 208
Man. R. (2d) 75, 272 D.L.R. (4ih) 419, 51 Admin. LR. (4th) 1, 36 C.P.C. (6th) 10, [2007] 4 W.W.R. 197 (Man. C.A.) —
referred to

Marion v. Wawanesa Mutual Insurance Co. (2004), [2004] LL.R. 1-4317, 354 A.R. 12, 329 W.AC. 12, 2004 ABCA 213,
2004 CarswellAlta 900, [2004] 9 W.W.R. 533, 27 Alta. L.R. (4th) 201, 11 C.C.L.L (4th) 52 (Alta. C.A.) — referred to

Merck Frosst Canada Inc. v. Canada (Minister of Health) (1997), 1997 CarswellNat 2661, (sub nom, Merck Frosst Canada
Ine. v. Canada (Minister of National Health & Welfare)) 146 F.T.R. 249, 80 C.P.R. (3d) 550 (Fed, T.D.) — considered

Moseley v. Spray Lakes Sawmills (1980) Ltd. (1996), 39 Alta. LR. (3d) 141, 135 D.L.R. (4th) 69, 184 AR. 101, 122 W.A.C.
101, 48 C.P.C. (3d) 221, 1996 CarswellAlta 345 (Alta. C.A.) — referred to

Petro Can Oil & Gas Corp. v. Resource Service Group Ltd. (1988), 59 Alta. L.R. (2d) 34, 32 C.P.C. (2d) 50, 90 A.R. 220,
1988 CarswellAlta 65 (Alta. Q.B.)

Petro Can Oil & Gas Corp. v. Resource Service Group Lid, (1988), 32 C.P.C. (2d) xlvi (note) (Alta. C.A)) — referred to

Pritchard v. Ontario (Human Rights Commission) (2004), 2004 SCC 31, 2004 CarswellOnt 1885, 2004 CarswellOnt 1886,
12 Admin. L.R. (4th) 171, 47 C.P.C. (5th) 203, 72 O.R. (3d) 160 (note), 49 C.H.R.R. D/120, 2004 C.L.L.C. 230-021, [2004] 1

of21 3/6/2012 7:08 PM



0f 21

ntip://canada. westlaw .comyprint/printsiream.aspx/rs=wLLUA 1 2.0l &de...
S.C.R. 809, 19 C.R. (6th) 203, 33 C.C.E.L. (3d) 1 (8.C.C.) - referred to

R v. Card (2002), 2002 CarswellAlta 746, 2002 ABQB 537, 3 Alta. LR. (4th) 92, 307 A.R. 277 (Alta. Q.B.) — referred to

R, v. Fosty (1991), [1991] 6 W.W.R. 673, (sub nom. R. v. Gruenke) 67 C.C.C. (3d) 289, 130 N.R. 161, 8 C.R. (4th) 368, 75
Man, R. (2d) 112, 6 W.A.C. 112, (sub nom. R, v. Gruenke) [19911 3 S.CR. 263, 7 C.R.R. (2d) 108, 1991 CarswellMan 206,
1991 CarswellMan 285 (S.C.C.) — referred to

Resortport Development Corp. v. Alberta Racing Corp. (2004), 2004 Carswell Alta 1880 (Alta. Q.B.) — referred to

Resortport Development Corp. v. Alberta Racing Corp. {2005), 2005 ABCA 49, 2005 CarswellAlta 143 (Alta. C.A)) —
referred to

Smith v. Jores (1999), 132 C.C.C. (3d) 225, 169 D.LR. (4th) 385, 22 C.R. (5th) 203, (5ub nom. Jones v. Smith) 60 C.R.R.
(2d) 46, (sub nom. Jones v. Smith) 236 N.R. 201, 1999 CarswellBC 590, 1999 CarswellBC 591, [1999] 1 S.C.R. 455, (sub
nom. Jones v. Smith) 120 B.C.A.C. 161, (sub nom. Jones v. Smith) 196 W.A.C. 161, 62 B.C.L.R. (3d) 209, [1999] § W.W.R.
364, 1999 SCC 16 (8.C.C.) — referred to

True Blue Cattle Co. v. Toronto Dominion Bank (2004), 12 C.C.LIL (4th) 256, 49 C.P.C. (5th) 153, 360 A.R. 117, 2004
ABQB 145, 2004 CarswellAlta 279 (Alta. Q.B.) — referred to

153569 Canada Ltd. v. 248524 Alberta Lid. (1989), 99 A.R. 100, 1989 CarswellAlta 5035 (Alta. Master) -— referred to
Statutes considered:
Limitations Act, R.S.A. 2000, c. L~12

Generally — referred to

s. 3(1)(a) — considered

5. 6(1) — considered

s. 6(4)(b) — considered

5. 6(5)(b) — considered

Rules considered:
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Alberta Rules of Court, Alta. Reg, 390/63

R. 314(2) — considered
Alberta Ruées of Court, Alta. Reg. 124/2010

Generally — referred to

Pt. 5 —referred to

R. 6.7 — considered

R. 6.8 — referred to

APPEAL by doctors from decision regarding application to compel answers to undertakings; CROSS-APPEAL by plaintiff from
decision regarding application to compel answers to undertakings.

R.A. Graesser J.:
L Introduction

1 This is an application by Drs. Neilson, Ostolosky and Din (the "doctors") by way of an appeal from the decision of Master
Wachowich dated June 1, 2010 dismissing their application to compel the Plaintiff to answer certain objected-to undertakings from
his examination for discovery. Mr. Brogden cross-appeals Master Wachowich's decision with respect to the two objected-to
undertakings he was required to answer.

2 The application before Master Wachowich turned on relevance, solicitor - client privilege and solicitor's work product
privilege.

1I. Background
3 The Plaintiff is the widower of the late Brooklyn Alissa Rozak and is the Administrator Ad Litem of her estate.

4 Ms. Rozak had been admitted to the Grey Nuns Hospital in Edmonton on May 30, 2005 for psychiatric observation and
treatment. She was discharged on June 3, 2005. Later that day, she was taken to the University of Alberta Hospital by her husband
because of concerns for her mental well-being and safety.

5 At the University Hospital, she was initially seen by Dr. Neilson, an emergency doctor. He concluded that she should have a
psychiatric consultation, and she was then seen by a resident, Dr. Din, and the staff psychiatrist, Dr. Ostolsky,
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6 Following the psychiatric consultation, Ms. Rozak was discharged later that gvening.
7 On June 5, 2005, Ms. Rozak committed suicide.

8 Mr. Brogden sought legal advice in August, 2005 and signed consents for the release of Ms. Rozak's medical records and
information. Mr. Brodgen's counsel wrote the University Hospital on November 8, 2005 requesting patient files and records.

9 The University Hospital records were provided to counsel under cover of a November 14, 2005 letter. The records clearly
show that "Dr. Neilson" requested a medical consultation from "Dr. Ostolosky" on June 3, 2005.

10 On the Outpatient Chart, there is a signature under "Doctor” but no printed name. Dr. Kevin Neilson has deposed that is his
signature. Whether his signature is legible is in issue on the underlying application.

11 On a similar form in the records, there are notes and above "Consultant's Signature" is a-signatl.u"e and the printed name
"Omar Din". Whether either the signature or printed name is legible is in issue on the underlying application.

12 A Statement of Claim was issued on June 1, 2007, naming Dr. Michael Demas, the University Hospital and the Grey Nuns
Hospital. It was amended later that day to include Drs. Carl Blashko and Darren Neilson, The action has been since discontinued
against Dr. Darren Neilson.

13 The Statement of Claim was not immediately served. It was served on the University Hospital on April 24, 2008 and on Dr.
Darren Neilson on May 6, 2008.

14 Shortly after the University Hospital had been served, in-house counsel notified Mr. Brogden's counsel that the wrong Dr.
Netlson had been sued. Dr. Darren Neilson was an emergency doctor at the Grey Nuns Hospital, and had no dealings at all with Ms.
Rozak. Rather, his brother, Dr. Kevin Neilson, an emergency doctor at the University Hospital, was the emetrgency doctor who had
seen Ms. Rozak on June 3, 2005,

15 Following that correspondence, Mr. Brogden's counsel had the Amended Statement of Claim served on Dr. Kevin Neilson
on July 2, 2008, along with a letter advising Dr. Kevin Neilson of Mr. Brogden's intention to amend the Statement of Claim to
substifute him for his brother Darren as a defendant.

16 On November 3, 2008, Dr. Ostolosky was served with the Amended Statement of Claim, along with a letter advising her of
Mr. Brogden's intenition to amend the Statement of Claim to add her as a defendant.

17 An application was filed on November 14, 2008 on behalf of Mr. Brogden to amend the Amended Statement of Claim by
substituting Dr. Kevin Neilson for Dr, Darren Neiison and adding Dy. Ostolosky.

18 Mr. Brogden had Dr. Din served with the Amended Statement of Claim in mid-February, 2009 along with notice that he
intended to add Dr. Din as & defendant.
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16 Drs, Kevin Neilson, Ostolosky and Din have objected to the amendments to the Amended Statement of Claim and have
raised the Limitations Act, R.S.A. 2000, Ch. 1-12.

20 Mr. Brogden was cross-examined on his affidavit in support of his application for the amendments, and a number of
undertakings were requested but refused.

21 Following the refusals, counsel for the doctors applied to compel answers to the objected-to undertakings. Master
Wachowich gave oral reasons for decision and ordered that Mr. Brogden provide answers to two of the undertakings. He declined
to order answers to the rest.

22 The doctors appeal the dismissal of some of the requested undertakings; Mr. Brogden cross-appeals with respect to the two
he was required to answer. Over the course of preparing for this appeal, the parties have reduced the number of undertakings in
dispute.

1. Standard of Review
23 The parties are agreed that the issues in the appeal are questions of law, and thus attract a correctness standard of review.,
IV. Undertakings in Dispute

. 24 The following undertakings are the ohes still in dispute:

Undertaking 6: Advise if there was more information received or obtained to determine that Carl Blashko
and Datren Neilson should be added as defendants prior to filing the Amended Staterment of
Claim.

Undertaking 8: Make inquiries and determine what steps were taken on Brad Bogden's behalf to determine

why Darren Neilson was named as defendant and what further determinations, if any, were
made to confirm that he was properly named a defendant between June 4, 2005 and June 1,
2008.

Undertaking 9: Make inquiries to determine what steps were taken on behalf of Brad Brogden between
June 4, 2005 and June 1, 2008 to determine whether any other physician should be named
as defendants in the lawsuit, particularly Dr, Ostolosky and Dr. Din,

Undertaking 10: Make inquiries to determine whether or not there was anything preventing Brad Brogden's
counsel from contacting the University of Alberta Hospital at any time between the time
they were retained in August of 2005 until June 1, 2008 to ake inquiries with respect to the
names of the physicians that were involved in caring for Ms. Rozak on June 3, 2005.

Undertaking 13; Make inquiries of Brad Brogden's counsel as to what medical directories are available in
their office and did have available in their office between August of 2005 and June 1, 2008.

Undertaking 16: Make inquiries and determine when it was that Brad Bogden first advised counsel that he
had a recollection of Ms. Rozak being seen by an intern or resident of the middle eastern
descent.

Undertaking 22: Make inquiries with Brad Bogden's counsel to determine if there was something preventing
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him from determining or recognizing that there was a resident involved in Ms. Rozak's care
at any point after they received the records on November 16, 2005.

25 The Master ordered answers to 13 and 16, and refused to order answers to 6, 8, 9, 10 and 22.

V. Issues

26 This appeal only deals with the objected-to undertakings, and not the underlying application to amend the Amended
Statement of Claim., ‘

27 The issues on this appeal relate to whether the undertakings may be directed on questioning on an affidavit, the relevance of
the requested undertakings, and whether Mr. Brogden should be required to answer some or all of them having regard to solicitor
and client privilege, as well as his solicitor's litigation and work product privilege.

28 Rule 6.7 deals with questioning, It provides:

A person who makes an affidavit in support of an application or in response or reply to an application may be questioned,
under oath, on the affidavit by a person adverse in interest on the application, and

{a) rules 6.16 to 6.20 apply for the purposes of this rule, and
(b) the transcript of the questioning must be filed by the questioning party.
29 Old Rule 314(2), which was in effect when the questioning took place, provided:

The deponent may be required to attend in the same manner as a party being examined for discovery and the procedure on his
examination is subject to the same Rules, so far as they are applicable, as the Rules that apply to the examination for discovery
of party.

30 Having regard to the foundational rufgs, I see no purpose or basis to change the scope of questioning on an affidavit in
support of an application: questions relevant and tmaterial to the underlying application will be permitted and if refused, will be
ordered to be arswered:

Ed Miller Sales & Rentals Ltd. v. Caterpillar Tractor Co., (198114 W.W.R. 760 (Alta. Q.B.), at paras. 4 and 6
155569 Canada Ltd, v. 248524 Alberta Ltd. (1989), 99 AR, 100 (Alta. Master) at paras, 1 1 13

Bland v. Canada (National Capital Conmission), 1989 CarswellNat 170 (Fed. T.D.), at para. 16

Dow Chemical Canada Inc. v. Shel.! Chemicals Canada Ltd, (2008), 97 Alta. L.R, (4th) 182 (Alta. Master) at para. 5
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31 Repetitive and abusive questions have never been allowed; questioning must now be both relevant and material to the
application having regard to the narrowing of the scope of questioning generally from "touching the matters in question" to "relevant
and material".

32 Nevertheless, to determine relevance and materiality, the issues on the underlying application must be reviewed.
VI Undertakings on Questioning on Affidavits

33 The threshold issue on this application is whether (or the extent to which) an affiant may be required to undertake to provide
further evidence or documents. There is much authority to suggest that an affiant may not be required to inform him or herself
following the questioning on questions that could not be answered - following up on answers "1 don't know™".

34 Merck Frosst Canada Inc. v. Canada (Minister of Health), 1997 CarswellNat 2661 (Fed. T.D.) (holds that "absence of
knowledge is an acceptable answer; the witness cannot be required to inform him or herself" (at para. 4).

35 That is an often-quoted statement, and has been followed in Alberta Treasury Branches v. Leahy, 1999 CarswellAlta 1027
(Ala. Q.B.), and Bruno v. Canada (Attorney General), 2003 CarswellNat 3375 (F.C.).

36 However, there are also a number of cases in Alberta where affiants have been require to inform themselves, and provide
answers following the questioning. :

37 The most detailed analysis of undertakings on questioning on affidavits is Master Prowse's decision in Dow Chemical
Canada Inc. v. Shell Chemicals Canada Ltd., 2008 ABQB 671 (Alta. Master). He concluded at para. 5:

After a review of the relevant case law, I have come to the conclusion that the court should be reluctant to direct that
undertakings be provided by a party proffering a deponent who is unable to answer all questions put to the deponent during a
cross-examination. It should be more difficult to have undertakings directed on a cross-examination than at examinations for
discovery. Undertakings should only be directed on a cross-examination where:

(a) the deponent has referred to information or documents in the affidavit, or could only have made the assertions
contained in the affidavit afier having reviewed the information or documents being sought, or

(b} the undertakings relate to an important issue in the application, and the provision of such information:
(i) would not be overly onerous, and

(ii) would likely significantly help the court in the determination of the application.

38 I agree with his conclusions, The statement that an affiant cannot be required to inform him or herself is not the law in
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Alberta. An affiant being questioned is in a similar position to that of a witness being cross-examined at trial. Wimesses are
expected to have taken reasonable steps to inform him or herself as to the subject matier on which they are expected to testify. They
are expected to bring with them all records in their possession or control which are relevant to the issues in the lawsuit. They may
be cross-examined not only on their evidence in chief, but on any other matter within their knowledge.

39 One key difference is that witnesses at trial does not usuatly have the ability to inform themselves during cross-examination
on questions they are unable to readily answer. That may work to their great disadvantage, as a witness who is unable to provide an
answer to something reasonably expected to be in his or her knowledge may be seen as unprepared, unhelpful, unintelligent, or even
untruthful.

40 Because questioning on affidavits generally takes place some time before the underlying application is heard, an affiant does
have the opportunity to shore up his or her testimony by providing a further affidavit. Where the affiant has knowledge or access to
knowledge which may be helpful to the other side, there is no policy reason to have a bar against requiring the affiant to obtain the
answer for a question that was properly put to the affiant on questioning.

41 That being said, I.am also in agreement with Master Prowse that the court should be slow to direct that an affiant be directed
to inform him or herself after the questioning and provide firther answers, and that generally witnesses being questioned on an
affidavit are treated differently (i.e. with greater restraint as to undertakings} than witnesses being questioned under Part 5 of the
New Rules of Court.

42 To be clear, therefore, I agree with the Master that there is no general prohibition against asking affiants for undertakings on
questioning on their affidavits, but that the propriety of any undertaking sought is governed by the tests set out above,

43 This does not prevent an affiant or counsel on his or her behalf from agreeing to provide undertakings on a voluntary basis,

As noted by the Master, it may be in the affiant's advantage to provide such information, as the information will be used on the
underlying application. Giving undertakings, and complying with them, may avoid the underlying motion from failing for want of

evidence.

44 I also agree with the Master's conclusion that the courts should be slower in requiring affiants to inform themselves than is
the case with witnesses being questioned in the disclosure process under Part 5 of the New Rules.

45 Here, I am satisfied that, subject to privilege issues and relevance issues as to each inquiry requested, it is appropriate to
require Mr. Brogden to inform himself as to steps taken on his behalfto identify the individuals who may have been involved in Ms.
Rozak's treatment at the University Hospital.

46 In relation to this application, Mr. Brogden can only assert that he has been reasonably diligent in identifying the appropriate
defendants by informing himself from his counsel as to what was done by them on his behalf. The information sought relates to an
important issue in the application - the commencement date for the limitation period - and requesting the information from counset is
not onerous and would likely be significant in determining the application,

47 Thus both alternatives in the test in Dow Chemical are satisfied here.

VII. Relevance
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48 it should be noted that the Plaintiff does not argue that the naming of Dr. Darren Neilson was a& misnomer. The Plaintiff
intended to sue someone else, not Dr. Darren Neilson, so this is not a case of mis-spelling the person's name.

49 The doctors are resisting the underlying application on the basis of the Limitations Act. There are two provisions in the
Limitations Act which are brought into play: s. 3(1)(a) dealing with the basic two year limitation period from discovery of the
cause of action, and sections 6(1) and 6(4)(1)(b) dealing with adding defendants to an existing lawsuit after the two year period has
run,

50 S. 3(1)(a) provides:
Subject to section 11, if a claimant does not seek a remedial order within
() 2 years after the date on which the claimant first knew, or in the circumstances ought to have known,
(i) that the injury for which the claimant seeks a remedial order had occurred,
{ii} that the injury was attributable to conduct of the defendant, gmd

(iii) that the injury, assuming liability on the part of the defendant, warrants bringing a proceeding,

51 S. 6(1) states:

MNotwithstanding the expiration of the relevant limitation period, when a claim is added to a proceeding previously commenced,
either through a new pleading or an amendment to pleadings, the defendant is not entitled to immunity from liability in respect
of the added claim if the requirements of subsection (2), (3} or (4) are satisfied.

52 S.6(4)(b) states:

(b) the defendant must have received, within the limitation period applicable to the added claim plus the time provided by law
for the service of process, sufficient knowledge of the added claim that the defendant will not be prejudiced in maintaining a
_defence to it on the merits.

53 Additionally, s. 6(5)(b) provides that:
the defendant has the burden of proving that the requirement of subsection 3(b) or 4(b), if in issue, was not satisfied.

VIIL Onus and Arguments
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54 Ag this is an application to add defendants, to which s. 6(4)(b) applies, the doctors acknowledge that the onus is on them to
demonstrate that their identities were discoverable by Mr. Brogden before the dates identified below, citing Resoriport
Development Corp. v. Alberta Racing Corp., 2004 CarswellAlta 1880 (Alta. Q.B.), at para. 3, aff'd 2005 ABCA 49 (Alta. C.A.).

55 The test for discoverability is set out in De Shazo v. Nations Energy Co., 2005 ABCA 241 (Alta, C.A):

A cause of aciton arises for purposes of a limitation period when the material facts on which it (the cause of action) is based
have been discovered or ought to have been discovered by the plaintiff by the exercise of reasonable diligence. (At para. 26)

The claimant must know or have been reasonably able to discover that: (i) the injury occurred; (if) the injury was attributable to
the conduct of the defendant; and (iii) the injury warrants bringing a proceeding. (At para. 28)

56 In this case, there are different arguments with respect to each of the doctors:
Dy, Kevin Neilson

57 The Plaintiff argues that Dr. Neilson was served within two years from the discovery of an arguable cause of action against
him, The University Hospital records only show "Dr. Neilson"; materials relied on by the Plaintiff for the purpose of preparing and
issuing the Amended Statement of Claim showed only Dr. Datren Neilson as an emergency doctor in Edmonton. The first the
Plaintiff learned of Dr, Kevin Neilson was a June 20, 2008 email from counsel for the doctors, who advised that "He (Dr. Darren
Neilson) tells us that Dr. Kevin Neilson, however, was on shiff. Darren believes that Kevin should be the named Defendant."

S8 If June 20, 2008 is the appropiate date for the discoverability of Dr. Kevin Neilsoris identity and involvement, the
application to amend (November 14, 2008) was within the discoverability date.

59 Alternatively, if Dr. Kevin Neilson is to be treated as a party to be added after the limitation period has expired, the test is
whether he learned of a possible claim against him within the appropriate limitation period, plus the time for service of the
Amended Statement of Claim under the Rules of Court.

60 In the latter circumstance, the Amended Statement of Claim was issued on June 1, 2007. Tt had to be served (or renewed)
before June 1, 2008. But using discoverability principles, the Plaintiff argues that the carliest commencement time would be
November 16, 2005, the date the November 14, 2005 correspondence from the University Hospital enclosing Ms. Rozak's medical
chart was received by Mr. Brogden's counsel. Thus, the Statement of Claim should have been issued and served on Dr. Kevin
Neilson by November 16, 2008. )

61 As such, even if the limitation period has expired, since Dr, Kevin Neilson had knowledge of the possible action against him
on July 2, 2008, the application to add him as a defendant to the existing action is not barred by the Limitations Act.

62 Dr. Neilson argues that the limitation period began to run on June 4, 2005, the date of Ms. Rozak's death. Alternatively, he
argues that Mr. Brogden has not established that he was reasonably diligent in obtaining the University Hospital's chart and in
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determining that the Dr. Neilson referred to in it was Dr. Kevin Neilson and not Dr, Darren Neilson, He argues that his signature is
clearly identifiable in the chart, and he is shown in the readily-available Alberta Health and Wellness Statement of Benefits Paid as
having provided services to Ms. Rozak on June 3, 2005.

63 The Statement of Benefits Paid was not ordered until October 20, 2008, and was received by Mr. Brogden's counsel on
November 12, 2008.

64 Dr. Neilson argues that the limitation period expired much before November 16, 2005 and that Mr. Brogden has not proven
that he was reasonably diligent in obtaining records and determining the correct defendants to name in the Statement of Claim.

65 Essentially, his argument is that the limitation period expired on June 3, 2007. For the purposes of s. 6(4)(b) of the
Limitations Aci, Dr. Kevin Neilson would have had to have known about the possible claim before June 3, 2008. M. Brogden has
not proven that he was reasonably diligent in obtaining the necessary information; thus there should be no extension of the June 3,
2007 limitation period. Thus, when Dr. Kevin Neilson learned of the possible claim against him on July 2, 2008, it was too late
under s. 6(4)(b).

66 To succeed in adding Dr. Kevin Neilson, Mr. Brogden will have to establish that it was not unreasonable for him to have
taken no steps to identify the doctors involved in Ms. Rozak's treatment at the University Hospital before July 2, 2005 and that the
limitation period under s. 3(1){a} commenced then or later. :

Dr, Ostolosky

67 Mr. Brogden argues that the discoverability period for Dr, Ostolosky began to run on November 16, 2005 when the hospital
records identifying her and her involvement were received by his counsel. Thus, so long as she had notice of the possible claim
against her by November 16, 2008, the claim against her is not barred under the Limitations Act. Since she was served with the

~ Amended Statement of Claim and was advised that Mr. Brogden intended to have her added as a defendant by lefter of November 3, ™
2008, there is no limitations defence for her.

68 Dr. Ostolosky responds in similar fashion fo Dr. Neilson: Mr. Brogden has not discharged the onus on him of showing
reasonable diligence in obtaining the medical records and the relevant date should not be extended beyond the basic limitation
period of June 3, 2005. That would have required notice to her by June 3, 2008. Since she did not receive notice until November 3,
2008, the application to add her as a defendant under s. 6(4)(b) of the Limirations Act must fail.

69 For Mr. Brogden to succeed in adding Dr. Ostolosky, Mr. Brogden will have to establish that it was not unreascnable for
him to have taken no steps to identify the doctors involved in Ms. Rozak's treatment at the University Hospital before he consulted
counsel in August, 2005 (two or so months after Ms. Rozak's death) and that it was not unreasonable for his counsel to take until
November 16, 2005 to obtain the University Hospital chart or otherwise identify the doctors involved in her treatment. Essentially,
that the limitation period under s. 3(1){a) did not begin to run until November 16, 2005 or later.

Dr. Din

70 Mr. Brogden argues that Dr. Din's name and involvement could not reasonably be determined from the University Hospital
chart, and his name does not appear on the Statement of Benefits Paid.
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71 Mr. Brogden met him on June 3, 2005 when Dr. Din interviewed Ms, Rozak and (as confirmed on his cross-examination on
September 15, 2009 that he was aware of the involvement of a white male emergency doctor and an East Indian or Middle Eastern
male psychiatrist.

72 Mr. Brogden deposed in his affidavit sworn November 13, 2008 in suppott of his application to add Dr. Ostolosky as a
defendant, that he did not then know the identity of the East Indian or Middle Eastern psychiatrist or resident. Attached to his
affidavit was a request by his counsel to the University Hospital's counsel is a letter dated October 20, 2008 requesting the name of
the "consultant's signature™. ' :

73 He argues that the discoverability period with respect to Dr. Din had not expired by October 20, 2008. While no formal
application has been made to add Dr. Din as a defendant, that is not necessary because under s. 6(4)(b), he can still be added as a
defendant. He had notice of the possibility of this action against him in mid-February, 2009 which was well within the limitation
period, let alone any added service period.

74 Dr. Din's counsel argues that the limitation period against him expired on June 3, 2007. Mr. Brogden has not satisfied the
otus on him of showing reasonable diligence in seeking out his identity and involvement. His involvement (but not necessarily his
name) was known to Mr. Brogden on June 3, 2005 when they met. At the latest, discoverability for Dr. Din might run to November
16, 2005 when the hospital charts were provided to Mr. Brogden's counsel. The chart clearly identifies Dr. Din. Thus, the latest
limitation period for Dr. Din would have expired on November 16, 2007. For s. 6(4)(b) of the Limitations Act to apply, he would
have had to have had notice of the possible claim before November 16, 2007, Since he only had such notice in mid-February, 2009,
the action is clearly barred against him and the application to add him under 6(4)(b) is doomed to fail.

75 For Mr. Brogden to succeed in adding Dr. Din, it appears that he will have to establish that it was not unreasonable for his
counsel to have not identified Dr. Din from the University Hospital records provided to them on November 16, 2005, and further
that it was not unreasonable for them to take no further steps to identify doctors involved in Ms. Rozak's treatment at the University
Hospital until-after mid-February, 2006 (despite Mr.- Brogden's-knowledge that an East Indian or Middle Eastern psychiatrist was -
involved). Essentially, that the timitation period under s. 3(1)(a) did not begin to run until mid-February, 2006 or later.

76 Mr. Brogden also has argumenis that could lead to similar result as are argued with respect to Dr. Kevin Neilson and Dr.
Ostolsky: that sufficient information was not learned about Dr. Din's involvement until late 2008 or even 2009 such that the period
under s. 6(4)(b) has not yet run. For the purpose of this application, those arguments do not need to be dealt with.

77 Thus, the issues for Dr. Kevin Neilson are:
1. Whether the limitation period based on discoverability expired July 2, 2007 or later.

2. Has Dr. Neilson satisfied the onus on him that Mr. Brogden should, with reasonable dili gence, have discovered that he had a
possible cause of action against Dr. Kevin Neilson before July 2, 2005 (a month after Ms. Rozak's death and before he sought
legal counsel in August, 2005)7

78 For Dr. Ostolovsky:
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1. Whether the limitation period based on discoverability expired November 12, 2007 or later.

2. Has Dr. Ostolovsy satisfied the onus on her that Mr. Brogden should, with reasonable diligence, have discovered that he had
a possible cause of action against Dr. Ostolovsky before November 12, 2005 (before Mr, Brogden's counsel received the
University Hospital chart identifying Dr. Ostolovsky)?

79 For Dr. Din;
1. Whether the limitation period based on discoverability expired before mid-February, 2008,

2. Has Dr. Din satisfied the onus on him that Mr, Brogden should, with reasonable diligence, have discovered that he had a
possible cause of action against Dr. Din before mid-February, 2006 (three months after the University Hospital chart with his
signature and printed name was received by Mr, Brogden's counsel}?

80 It is reasonable to assume that Mr, Brogden left the identification of possible defendants to his counsel after August, 2005,
so issues as to his diligence or reasonableness in trying to identify the correct defendants are really issues as to the diligence or
reasonableness of his counsel. Thus the application and the evidence is destined to bump up against solicitor - client privilege and
solicitor's work product privilege.

iX. Master's Decision

81 The essence of the Master's ruling is found at pages 2 and 3 of his decision:

If lawyers were entitled to dip into each other's briefs by means of the discovery process, the straightforward preparation
of cases for frial would develop infe a most unsatisfactory travesty of our present system.

In my view, there might be an appropriate case to allow for that type of questioning, but it would have to be a rather severe
case, and it would have to be a situation where justice cried out for that type of inquiry to be answered. In this case, it is clear
from the hospital record that Kevin Neilson should have been named as a defendant as should have Dr. Ostolosky and as should
the resident. So in this case there is no obligation for Mr. Brogden in the context of a cross-examination on affidavit to answer
undertakings, especially where, as her, it would require Mr. Brogden to inform himself of making inquiries of his counsel in
order to provide the answer. In my vies, the Court should lean towards protectmg the file of counsel for the piamtxﬂ’ and, as I
say, inat appropriate case, it might be that the Court would rule otherwise,

Dealing now with the undertakings in question, I do not think it is necessary to go through them one by one. I have already
indicated which way T am headed on this, so that undertaking number 6, 8, 9, and 10 do to have to be answered.

Undertaking 13 is to make inquiries of Brogden's counsel as to what medical directories are available in his lawyer's office.
That does not go into the lawyer's. brief. That is a straightforward matter, and T direct that that be provided.

3/6/2012 7:08 PM



SEREpo et T RS T WA T A ST e AT e meamm e m e T e ey e e T e e mem e e e e

Undertaking number 16 is to make inquiries and determine when it was that r. Brogden first advised counsel that he had a
recollection of Ms. Rozak being seen by a male intern, a resident of Middle Eastern Descent. That is relevant material, and it
shall be provided.

Eighteen is, my view, going into plaintiff's counsel's file or worse yet, asking him to ask his lawyer to provide an answer to that
question, and that will not.be provided.

‘Twenty-one, again it is asking Mr. Brogden to seek information from his counsel, and that will not be provided.

I should say a number of these matters for them not to be provided does not mean that the information sought is not available in
one form or another to be provided to the Court should this matter proceed to trial or to summary judgment,

Twenty-two is make inquiries of Brogden's counsel to determine if there was something preventing him from determining or
recognizing that there was a resident involved. I mean, again, that is asking the plaintiff to get information from the counsel. It is
evident from the possible record that there was a resident involved, so the evidence is already there.

82 He determined that undertaking requests 6, 8, 9, 10 and 22 need not be answered because they involved solicitor's work
product privilege, and he was not satisfied that such privilege had been waived.

83 With respect to undertaking requests 13 and 16, he directed that they be answered, on the basis of relevance,

X. Specific Undertakings Requests

84 The onus of showing that Nh‘Br_ogdenfalled fo exercise reasonable dlhger;ce in digcovering the identities of the doctors
involved lies on the doctors. It is also clear that knowledge as fo what Mr. Brodgen knew and when he knew it would not be known
to the doctors, and the only way of finding out such information would be to obtain it from him, or from persons acting on his behalf.

85 The issues of knowledge, diligence and timing are clearly relevant and material to the underlying application in a general
way, and specifically with respect to those issues to those specific dates discussed above,

Undertaking 6

86 Request 6 seeks any more information received or obtained to determine that Carl Blashko and Darren Neilson should be
added as defendants prior to filing the Amedned Statement of Claim.

87 Firstly, there is no issue regarding Dr. Blashko on the underlying application, so information regarding him is not relevant
and need not be provided. As regards Dr. Darren Neilson, the relevant date for the purpose of the underlying application is July 2,
2005.

88 It may be that the plaintiff was not diligent in seeking counsel. It may be that counsel was not diligent in identifying the
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doctors involved in Ms. Rozak's care at the University Hospital. But a statement of claim was issued within the time for the earliest
possible Jimitation period to expire. Dr. Darren Neilson was therefore sued in time, although it is clear that there was no cause of
action against him ‘

89 Therefore, the underlying application clearly involves s. 6(4)(b) of the Limitations Act, and the only relevant date for Dr.
Kevin Neilson is July 2, 2005. Any lack of diligence after that date does not affect the outcome of the underlying application.

90 The undertaking which might be required to be answered would be "what information was received or determined that
Darren Neilson should be added as a defendant prior to July 2, 2005". Because counsel was not retained until August, 2005, the
answer {0 that undertaking would be solely in Mr. Brogden's knowledge, and he should be required to answer it.

Undertaking 8

91 Request 8 seeks information as to what steps were taken on Mr, Brogden's behalf to determine why Darren Neilson was
named as a defendant.

92 As the answer to that question relates to a period long after July 2, 2005, 1 do not see any relevance fo it and it need not be
answered.

Undertaking 9

93 Request 9 seeks information as to what steps were taken on Mr. Brogden's behalf between June 4, 2005 and June 1 2008 to
determine whether any other physician should be named as defendants in the lawsuit, particularly Dr. Ostolosky and Dr, Din,

94 The relevant date for Dr. Ostolosky is November 12, 2005. The relevant date for Dr. Din is mid-February, 2006,

95 If steps were taken on Mr. Brogden's behalf other than by or for his lawyers, that information shoutd be provided as regards
Dr. Ostolsky to November 12, 2005 and as.to Dr. Din to February 15, 2006.

96 With respect to steps taken on Mr. Brogden's behalf by his counsel, solicitor-client privilege and solicitor's work product
privilege are raised.

97 At the outset, I need not weigh into whether solicitor's work product privilege is or is not a subset of litigation privilege or a
stand-alone privilege of lesser, Whether as a subset of litigation privilege or standing on its own, work product privilege has lesser
standing than solicitor-client privilege. Blank v. Canada (Department of Justice), 2006 SCC 39 (8.C.C.), R. v. Card, 2002 ABQB
537 (Alta. Q.B.), Hudson Bay Mining & Smelting Co, v. Cummings, 2006 MBCA 98 (Man. C.A.}, Moseley v. Spray Lakes
Sawmills (1980) Ltd. (1996), 39 Alta. L.R. (3d} 141 (Alta. C.A)), are to that effect.

98 Privilege can be waived by giving evidence of a privileged communication, or where a party, by his testimony or pleading
voluntarily raises a defence or asserts a claim which makes information provided by his solicitor relevant, Selective waiver is not
permitted:
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Ed Miller Sales & Rentals Ltd. v. Caterpillar Tractor Co. [1992 CarswellAlta 86 (Alta. Q.B.)], 1992 CanlLll 6132; Trye Blue
Cattle Co. v. Toronto Dominion Bank, 2004 ABQB 145 (Alta. Q.B.), Petro Can Oil & Gas Corp. v. Resource Service Group
Led., {1988] A.J. No. 336 (Alta. Q.B.), aff'd (1988), 32 C.P.C, (2d) xlvi (note) (Alta. C.A.), Alberta Wheat Pool v. Estrin,
[1986] A.l. No. 1165 (Alta. Q.B.), aff'd (1987), 17 C.P.C. (2d) xoxix (note) (Alta. C.A);, Marion v. Wawanesa Mutual
Insurance Co., 2004 ABCA 213 (Alta. C.A.).

99 Positions cannot be taken that are inconsistent with maintaining privilege; privilege on a particular issue or point cannot be
waived selectively or unfairly.

100 I hasten to add that preservation and protection of solicitor client privilege (and to a lesser extent litigation privilege and
solicitor's work product privilege) is important, and privilege should not be interfered with other than in the few exceptional
circumstances recognized by the courts:

Pritchard v. Ontario (Human Rights Commission), 2004 SCC 31 (8.C.C.), Descéteaux c. Mierzwinski, [1982] 1 8.C.R, 860
(8.C.C.), Smith v. Jones, [1999] 1 S.C.R. 455 (8.C.C.), and R. v. Fosty, [1991] 3 5.C.R. 263 (S.C.C.).

101 Where the issue of diligence has been legitimately raised (as it has here because of the Plaintiffs application to add the
doctors as defendants after the standard without-discoverability period of two years from the injury), the Plaintiff's diligence as
well as his solicitor's diligence becomes relevant. As the only way the doctors have of testing such diligence is through cross-
examnination on Mr. Brogden's affidavit and seeking undertakings with respect to his counsel's actions {uniess the doctors wanted to
risk examining the Plaintiff's counsel under Rule 6.8 as their wimess rather than through cross-examination), solicitor client
privilege may well have to yield on issues relating to knowledge of doctors, and the diligence of the solicitors in informing that
knowledge. It would be unfair to allow the plaintiff to essentially say "1 didn't do anything, [ left it all to my lawyers" and then refuse
to say what the lawyers have told him they did, or even ask them about it,

102 That ts not to say that the resulting waiver or loss of privilege extends to anything beyond diligence in discovering the
identity of the doctors involved. Mr. Brogden's affidavits do not go beyond diligence issues, and anything beyond that would be
irrelevant to the underlying application let alone being an unwarranted incursion info privilege.

103 In the context of the undertaking sought, as modified by me above, I do not see that it is improper to ask what steps the
solicitors took firom the time they were retained until the relevant date specified above. Mr. Brogden has brought diligence into
issue by applying to add the doctors as defendants, and discoverability is necessary to extend the limitation period for suing each of
the doctors to or beyond the relevant dates.

Undertaking 10

104 Request 10 seeks information as to whether there was anything preventing Mr. Brogden or anyone on his behalf from
contacting the University Hospital to make inquiries as to the identities of the doctors who were involved in Ms. Rozak's care.

105 I see this as a question of diligence - was there some reason why Mr.Brogden's counsel did not contact the University
Hospital or its solicitors to determine specifically which doctors were involved, particularly after receipt on November 16, 2005 of
the University Hospital chart in which Dr. Kevin Neilson's signature, Dr. Ostolosky's name and Dr. Din's signature and printed name
are found (legibility issues aside).

8of2l 3/6/2012 7:08 PM



sommpr et f WA TR AR RS TY WERAAE T e AR R A S AT SRR MR R AT AR e B TR AR A L A AT L AT

106 As regards Dr. Kevin Neilson, the question is irrelevant as the relevant date for him had passed before counsel was
retained.

107 As regards Dr. Ostolosky, the relevant date is November 12, 2005. In my view, the undertaking should be answered with
respect to her to November 12, 2005. My view on privilege is the same as with requested undertaking 9.

108 As regards Dr. Din, the relevant date is February 16, 2006, and the undertaking should be answered with respect to him to
February 16, 2006,

109 Any times after February 16, 2006 are simply not relevant to the application to amend.
Undertaking 13

110 In request 13, the doctors seek information as to what materials were available to Mr, Brogder's counsel between August,
2005 and June 1, 2008 (when the Amended Statement of Claim was issued). Mr. Brogden objects to this as it is part of his
solicitor's work product, '

111 Firstly, as with the other undertaking requests, times after February 16, 2006 are not relevant to the application to amend.
So the time frame is in any event narrowed to August, 2005 to February 16, 2006. Diligence is in issue. It seems to me that it is
relevant to lnow what resources the plaintiff (or his counsel) actually had readily available to them, or obtained for the purposes of
determining the appropriate parties, during this relevant time frame. Certainly the doctors are free to argue what sources of
information might have been available to the plainiff or his counsel, but it is clearly relevant to know what information they
actually had.

112 Mr. Brogden's counsel has already advised that they had the 2005 Canadian Medical Directory in their offices and that they
consulted it regarding Dr. Darren Neilson. There are issues relating to his identity, as well as whether Dr. Din's identity is

~ ascertainable from the University Hospital Chart. I see no valid objection to Mr. Brogden being asked to enquire of his solicitors
what resowrces they had in their offices to ascertain doctors' identities during this period.

113 As to privilege, if any materials were obtained for the purpose of this litigation in this period, privilege has been waived
by the plaintiff putting his due diligence in issue. If materials (such as directories) are simply part of counsel's library, I do not see
that it could be claimed that they were obtained for the dominant purpose of this litigation, In that regard, I do not see the request as
being any more objectionable than asking if counsel had the Western Weekly Reports or the Supreme Court Reports in their offices.
They may be there for litigation purposes generally, but no one file specifically. It would be difficult to see how a "dominant
purpose” test for privilege could be met.

114 The requested undertaking should be answered, but limited to the period ending February 16, 2006.
Undertaking 16

115 In request 16, the doctors want to know when Mr. Brogden told his counsel that Ms. Rozak had been treated by a male
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resident or intern of East Indian or Middle Eastern descent. This was objected to on the basis of the answer being a protected
solicitor-client communication.

116 Doubtless the question goes to the a well-protected area: communications between solicitor and client for the purpose of
giving and receiving legal advice. However, in my view the privilege relating to the answer has been waived by the issue of due
diligence in determining Dr. Din's involvement and identity being brought into issue by Mr. Brogden. If the answer relates to a
period after February 16, 2006, the specific date or circumstances need not be disclosed as being irrelevant. But if such a
disclosure was made before February 16, 2006, the doctors are entitled to know that.

117 22 The doctors want to know why Dr. Din's involvement and identity were not recognized by counsel following receipt of
the University Hospital records on November 16, 2005. Ordinarily, what was done with the records, or how they were interpreted,
would be the subject of work product privilege. In some cases, obtaining records would be included in that privilege. That would
not apply here, however, as the records were obtained from one of the parties to the lawsuit.

118 Again, because Mr. Brogden's diligence is in issue, any privilege relating to the records as to that issue has been waived.
The doctors are entitled to know why Dr. Din's identity and involvement were not recognized after November 16, 2005, and
whether there were any impediments to following up on the records until at least February 16, 2006.

X1, Conclusion

119 In the end, I find that the learned Master erred in law in declining to order that Mr. Brogden inform himself from counse!
and advise as to undertaking requests 6, 9, 10 and 22, The answers to those requests fall within the exceptions to privilege - whether
solicitor and client or litigation privilege or work product privilege, Number 8 need not be answered, but on the basis of relevance
rather than privilege.

120 Iagree withthe Master's conclusion on Number 13.

121 While I agree with his decision on Number 16, he did not deal with privilege. The question was clearly relevant, but the
response strikes directly at solicitor-client communications and would clearly be privileged but for waiver. As noted above, Mr.
Brogden waived privilege over that communication by putting his diligence into issue.

122 1 also agree with the Master's comment that "the Court should lean towards protecting the file of counsel". Privilege is an
essential part of our legal system, and must be protected, subject to waiver and the very limited exceptions described in the case
law.

XII. Costs

123 Despite the fact that [ have directed that ail but one of the requested undertakings be answered, I have in all cases limited
the scope of the inquiries. The doctors sought information for periods much later than is relevant on the application to amend. I thus
view the result as having mixed success for both sides: the plaintiff has to provide more information than he was prepared to, and
the doctors will receive less information than they sought.
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124 As a result, costs of this application, and the application before the Master, should be in the cause.

Appeal allowed in part; cross-appeal allowed in part.

END OF DOCUMENT
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"C.C.C. (3d) 124, 95 D.LR. (4th) 595, 56 0.A.C. 109, 1992 CarswellOnt 1006F, 1992 CarswellOnt 100 {(8.cC) —
considered

R. v. Devries (2009), 193 C.R.R. (2d) 251, 2009 CarswellOnt 3367, 81 M.V.R. (5th) 195, 95 O.R. (3d) 721, 244 C.C.C.
(3d) 354, 2009 ONCA 477,252 0.A.C. 34 (Ont, C.A.) — referred to

R. v. Find (2001), 2001 SCC 32, 2001 CarswellOnt 1702, 2001 CarswellOnt 1703, 269 N.R. 149, 42 C.R. (5th) 1, 154
C.C.C.(3d) 97, 199 D.LR. (4th) 193, 146 O.A.C. 236, [2001] 1 S.C.R. 863, 82 C.R.R. (2d) 247 (S.C.C.) —referred to

R. v. Heywood (1994), 34 C.R. (4th) 133, 174 N.R. 81, 50 B.C.A.C. 161, 82 W.A.C. 161, 24 C.R.R. (2d) 189, 120 DLR.
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(41h) 348, 94 C.C.C. (3d) 481, 1994 CarswellBC 592, 1994 CarswellBC 1247, [1994] 3 S.C.R. 761 (S.C.C.) — referred
to

R.v. Lavallee, Rackel & Heintz (2002), 216 D.L.R. (4th) 257, (sub nom. Lavallee, Rackel & Heintz v. Canada (Attorney
General)) 167 C.C.C. (3d) 1, 4 Alta. L.R. (4th) 1, 2002 CarswellAlta 1818, 2002 CarswellAlta 1819, (sub nom. Lavallee,
Rackel & Heintz v. Canada (Attorney General)) 164 0.A.C. 280, 2002 SCC 61, (sub nom. Lavallee, Rackel & Heintz v.
Canada (Attorney General)) 96 CR.R. (2d) 189, [2002] 11 W.W.R. 191, (sub nom. Lavallee, Rackel & Heintz v. Canadu
(Attorney General)) [2002] 3 8§.C.R. 209, 2002 D.T.C. 7267 (Eng.), 2002 D.T.C. 7287 (Fr.), 3 C.R. (6th) 209, [2002] 4
C.T.C. 143, (sub nom. Lavallee, Rackel & Heintz v. Canada (Attorney General)) 292 N.R. 296, 312 A.R. 201, 281
W.A.C. 201, (sub nom. Lavallee, Rackel & Heintz v. Canada (Attorney General)) 217 Nfld. & P.E.LR. 183, (sub nom.
Lavallee, Rackel & Heintz v. Canada (Attorney General)) 651 A.P.R. 183 (8.C.C.) — referred to

R v. Lindsay (2009), 2009 ONCA 532, 2009 CarswellOnt 3687, 68 C.R. (6th) 279, 194 C.R.R. (2d) 1, 245 C.C.C. (3d)
301,251 0.A.C. 1,97 O.R. (3d) 567 (Ont. C.A.) —referred to

R. v. Malmo-Levine (2003), {2004) 4 W.W.R. 407, 191 B.C.A.C. 1, 314 W.A.C. 1, 16 C.R. (6th) 1, [2003] 3 S.C.R. 571,
114 CRR. (2d) 189, 2003 CarswellBC 3133, 2003 CarswellBC 3134, 2003 SCC 74, 179 C.C.C. (3d) 417, 314 NR. 1,
233 D.LR. (4th) 415, 23 B.C.LR. (4th) 1 (S.C.C.) — referred to

R. v. Mills (1999), 180 D.L.R. (4th) 1, 1999 CarswellAlta 1055, 1999 CarswellAlta 1056, 139 C.C.C. (3d) 321, 248 N.R.
101, 28 C.R. (5th) 207, [1999] 3 S.C.R. 668, 75 Alta. L.R. (3d) 1, 69 C.R.R. (2d) 1, [2000] 2 W.W.R. 180, 244 A.R. 201,
209 W.A.C. 201 (8.C.C.) — considered

R, v. Morgentaler (1988), 63 O.R. (2d) 281 (note), (sub nom. R. v. Morgentaler (No. 2)) [1988] 1 S.C.R. 30, 44 D.LR.
(4th) 385, 26 0.A.C. 1, 37 C.C.C. (3d) 449, 62 C.R. (3d) 1, 31 CRR. 1, 82 N.R. 1, 1988 CarswellOnt 954, 1988
CarswellOnt 45 (5.C.C.) — referred to

R. v. Nguyen (1990), 1990 CarswellMan 223, (sub nom. R v. Hess) [1990] 6 W.W.R. 289, 1990 CarsweliMan 437, 79
C.R. (3d) 332, (sub nom. R. v. Boyle} 46 O.A.C. 13, 59 C.C.C. (3d) 161, 50 CR.R. 71, 119 N.R. 353, [1990] 2 S.C.R.
906, 73 Man. R, (2d) 1, 3 WA.C. 1 (8.C.C.) —referred to

R. v. Spence (2005), 2005 SCC 71, 2005 CarswellOnt 6824, 2005 CarswellOnt 6825, 342 N.R. 126, [2005] 3 S.C.R. 458,
206 O.A.C. 150,202 C.C.C. (3d) 1, 259 D.L.R. (4th) 474, 33 C.R. (6th} 1, 135 C.R.R. (2d) 318 (S.C.C.} — considered

R. v. Sullivan (1991), 1991 CarswellBC 59, 3 C.R. (4th) 277, [1991] 1 S.C.R. 489, 122 N.R. 166, 63 C.C.C. (3d) 97, 55
B.C.L.R. (2d) 1, 1991 CarswellBC 916 (5.C.C.) — considered

R v. Swain (1991), 63 C.C.C. (3d) 481, 125 N.R. 1, 3 C.R.R. (2d) [, 47 O.A.C. 81, {1991] 1 S.C.R. 933, 5 C.R. (4th)
253, 1991 CarswellOnt 1016, 1991 CarswellOnt 93, 4 O.R. (3d) 383, 83 D.L.R. (4th) 193 (S.C.C.) — referred to

Reference re 5. 94(2) of the Motor Vehicle Act (British Columbia) (1985), 1985 CarswellBC 398, [1986) D.L.Q. 90,
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1985 CarswellBC 816, [1985] 2 S.C.R. 486, 24 D.LR. (4th) 536, 63 N.R. 266, 69 B.C.L.R. 145, 23 C.C.C. (3d) 289, 18
C.R.R. 30,36 M.V.R. 240, [1986] | W.W.R. 481, 48 C.R. (3d) 289 (8.C.C.) —~~referred to

Reference re ss. 193 & 195.1(1)(c) of the Criminal Code (Canada) (1990), 1990 CarswellMan 378, 1990 CarswellMan
206, 77 C.R. (3d) 1, 48 C.R.R. 1, [1990] 1 S.CR. 1123, 109 N.R. 81, 68 Man. R. (2d) 1, [1990] 4 W.W.R. 481, 56
C.C.C.(3d) 65 (5.C.C.) —referred to

Rodriguez v. British Columbia (Attorney Generaf) (1993), 1993 CarswellBC 1267, 82 B.C.L.R. (2d) 273, 85 C.C.C. (3d)
15, 107 D.L.R. (4th} 342, [1993] 3 S.C.R. 519, 17 C.R.R. (2d) 193, 24 C.R. (4th) 281, 158 N.R. 1, 34 B.C.AC. 1, 56
W.A.C. 1,[1993] 7 W.W.R. 641, 1993 CarswellBC 228 (S.C.C.) — referred to

Ruffo c. Québec (Conseil de la magistrature) (1995), (sub nom. Ruffo v. Conseil de la magistrature) 190 N.R. 1, (sub
nom. Ruffo v. Conseil de la magistrature) [1995] 4 S.C.R. 267, 35 Admin. L.R. (2d) 1, 1995 CarswellQue 183, 1995
CarswellQue 184, (sub nom. Ruffo v. Conseil de la magistrature) 130 D.L.R. (4th) 1, (sub nom. Ruffo v. Conseil de la
magistrature) 33 C.R.R. (2d) 269 (5.C.C.) — referred to

Suresh v. Canada (Minister of Citizenship & Immigration) (2002), 2002 SCC 1, 37 Admin. LR, (3d) 159, [2002] 1
S.C.R. 3, 2002 CarswellNat 7, 2002 CarswellNat §, 18 Imm. L.R. (3d) 1, 208 D.LR. (4th) 1, 281 N.R. 1, 90 CR.R. (2d)
1 (8.C.C.) — considered

UNA. v. Alberta (Attorney General) (1992), [1992] 3 W.W.R. 481, 89 D.L.R. (4th) 609, 71 C.C.C. (3d) 225, 135 N.R.
321, 92 C.L.L.C. 14,023, | Alta. LR. (3d) 129, 13 C.R. (4th) 1, 125 AR. 241, 14 W.A.C. 241, [1992] 1 S.C.R. 901, 9
C.R.R. (2d) 29, [1992] Alta. LR.B.R. 137, 1992 CarswellAlta 10, 1992 CarswellAlta 465 (S.C.C.) — referred to

Winko v. Forensic Psychiatric Institute (1999), (sub nom. . Winko v. British Columbia (Forensic Psychiatric Institute))
[1999] 2 8.C.R. 625, (sub nom. Winko v. Forensic Psychiatric Institute (B.C.}) 241 N.R. 1, (sub nom. Winko v. British
Columbia (Forensic Psychiatric Institute)) 63 CR.R. (2d) 189, 1999 CarswelIBC 1266, 1999 CarswellBC 1267, (sub
nom. Winko v. British Columbia (Forensic Psychiatric Institure)) 135 C.C.C. (3d) 129, (sub nom. Winko v. Forensic
Psychiatric Institute (B.C.)) 124 B.C.A.C. 1, (sub nom. Winko v. Forensic Psychiatric Institute (B.C)) 203 W.A.C. 1, 25
C.R. (5th} 1, (sub nom. Winko v. British Columbia (Forensic Psychiatric Institute)) 175 D.L.R. (4ih) 193 (§.C.C)) —
referred to

Statutes considered:

Canadian Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982, being Schedule B to the Canada Act 1982
(UK.), 1982, ¢c. 11

Generally — referred to

8. 7— considered
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s. 15 — referred to

Criminal Code, 1892, 5.C. 1892, ¢. 29

Generally — referred to

Criminal Code, R.5.C. 1985, ¢. C-46

Generally — referred to

8.221(1) ~~referred to

8. 223(1) — considered

. 223(2) — considered

[#4]

5. 233 — considered
5.237 — considered
5. 242 — considered
s. 243 — considered

APPEAL by Crown from judgment reported at R v. Levkovic (2008), 2008 CarswellOnt 5744, 235 C.C.C. (3d) 417, 178
C.RR. (2d) 285 (Ont. 8.C.J.), finding that words "died before...birth" in s. 243 of Criminal Code were unconstitutionally
vague.

David Waitt J.A..

1 Since July 1, 1893, concealing the dead body of a child has been an indictable offence in Canada. The definition of the
offence has always declared it to be immaterial whether the child died before, during or after birth,

2 On September 18, 2008, a judge of the Superior Court of Justice decided that the words "died before ... birth" in s. 243 of
the Criminal Code are unconstitutionalty vague. In the result, he severed the preposition "before” from the section, leaving it to
read in its material part "whether the child died during or after birth",
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3 The prosecutor acknowledged that he could not establish either the cause or the time of death, thus he offered no evidence
in support of the allegation contained in the indictment, The trial judge acquitted Ms, Levkovic.

4 This appeal requires us to determine whether the trial judge was correct in his conclusion that the "before birth"
reference was unconstitutionally vague.

5 For reasons that 1 will develop, I am satisfied that the offending phrase "before ... birth" is neither unconstitutionaily
vague nor otherwise constitutionally infirm. I would allow the appeal, set aside the acquittal and order a new trial.

* The Background

6 The circumstances{FN1] underlying the prosecution and its procedural history can be stated in brief terms.
The Discovery of the Body

7 On April 5, 2006, an apartment building superintendent in Mississauga was cleaning a recently-vacated apaﬁment unit,
He noticed an abandoned bag on the balcony. At first, he thought that the bag contained wet rags that he could simply toss down
the garbage chute.

8 The superintendent felt something inside the bag. He opened it and looked. Wrapped in towels was the lifeless body of a
"baby". The superintendent called the police.

The Post-mmortem Findings

9 Advanced decomposition of the body precluded optimal pathological assessment. The body was that of a female child at
ot near a full-term gestation. The pathologist could not determine the cause of death, or whether the child had died before,
during or after birth,

The Acknowledgement of the Respondent

10 On April 9, 2006, after extensive media coverage of the superintendent's discovery, the respondent went to a local
police station. There, in a highly emotional state, she acknowledged that the child was hers. Tn a later police interview, the
respondent said that she had fallen while alone in the apartment. The baby was born there. She put the baby in the bag and left
the bag on the balcony.

The Procedure Followed

11 The respondent was arraigned and pleaded not guilty to a count that alieged that she:
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... within a two hundred and forty eight day period, last, past and ending on or about the sth day of April, 2006 at the City
of Mississauga in the Central West Region, unlawfully did dispose of the dead body of a child with intent to conceal the
fact that she had been delivered of it by concealing it on the property of 285 North Service Road, Mississauga, contrary to
section 243 of the Criminal Code of Canada.

12 Immediately after arraignment and plea, the constitutional challenge to s. 243 of the Criminal Code began. ‘The
prosecutor adduced no evidence. Defence counsel made no admissions. The respondent had waived the preliminary inquiry.
There, the prosecutor undertook not fo pursue any suggestion that the deceased child had been born alive.

13 The constitutional challenge proceeded under ss. 7 and 15 of the Charter. Among the deficiencies identified in s. 243
were overbreadth and vagueness. The respondent sought a declaration of invalidity to the extent of the breach and dismissal of
the indictment because it failed to allege an offence known to law.

The Ruling of the Trial Judge

14 The trial judge gave lengthy reasons. He rejected the challenge under s. 15, as well as the claim of overbreadth under s.
7. But he concluded that the respondent's s, 7 inferest, which was implicated by the prospect of imprisonment on conviction,
was breached because of the vagueness of the phrase, "child died before ... birth", in the section. In the result, the trial judge
severed the word "before" from s. 243.

The Grounds of Appeal

15 The Attorney General contends that the trial judge erred in concluding that the reference "child died before ... birth" was
unconstifutionally vague and in granting the remedy of severance for the infringsment. The Attorney General seeks a
determination of constitutionality and an order for a new trial.

Analysis

16 At the outset of the hearing of this appeal, the parties skirmished about the extent of the appellant's reliance on reports of
several prosecutions at the Old Bailey in London for infant homicide and concealment of birth. The appellant also complained
about the adequacy of the factual record in the Superior Court and about the judge's decision to let the challenge proceed in the
absence of any evidence, agreed statement of facts or applicable admissions. The issues are related and require determination
before the constititional integrity of 5. 243 may be approached.

The Preliminary Issue: The Adequacy of the Factual Record

17 After the parties had finished their submissions before the trial judge, but before he had rendered his decision on the
constitutional issue, researchers in England released online reports of nearly 200,000 cases tried at the Old Bailey, the Central
Criminal Court in London, between 1674 and 1913. Among the reported cases were many involving prosecutions for infant
homicide and for concealment of birth.
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18 Among the several Books of Authorities the appellant has filed for use on this appeal are two volumes of "Old Bailey
cases". These materials, which were not provided to the trial judge, are relied upon to demonstrate the "actual workings of the
English Criminal Law".

The Positions of the Parties

19 The appellant says that the reports of the Old Bailey cases reveal several features about the origins and application of
the concealment offence. These features are of service in demonstrating errors in the analysis and ultimate conclusion of the
frial judge.

20 The appellant points out that the Old Bailey cases negate any link between the concealment offence and the former crime
of abortion, thus rebut any sug'gestion that the abortion cases can inform the content of the concealment offence or that the
concealment offence was enacted to buliress the crime of abortion, Further, the authorities demonstrate that the concealment
offence was not enacted to punish women for having sex outside the bonds of marriage.

21 According to the appellant, these authorities reveal that juries were eager to acquit young women of both child homicide
and concealment of birth on virtually any pretext. Accidental death and lack of proven "disposal”, "concealment” or birth were
frequently successful defences.

22 Further, the authorities make it clear that investigations of and prosecutions for the concealment crime invariably
include case-specific medical evidence and at or near full term children. In the event of conviction, the sentences imposed tend
to be either noncustodial or short-term imprisonment dominated by rehabilitative sentencing principles.

23 In the result, the appellant says, these authorities indicate the very limited role the phrase "child died before ... birth"
has had in the operation of the provision, thereby the error in its use to found a determination of unconstitutionality.

24 The respondent takes no issue with reliance upon the Old Bailey cases as persuasive legal precedent, but resists the
more expansive use that the appellant secks to make of them.

25 At the outset, the respondent points out that the authorities upon which the appellant relies are edited reports. They
rehearse the arguments advanced and record the conclusion of the court, usually a trial judge, but contain minimal reference to
the evidence adduced at trial. They cannot form the basis for judicial notice, nor can they be utilized as adjudicative, social or
legisiative facts in the determination of the constitutional issue.

26 To the appellant's more general complaint that the trial judge was wrong to proceed with the constitutional challenge in
the complete absence of evidence, the respondent reminds us that the prosecutor at trial was content to proceed on this basis. It
foltows, the respondent submits, that the appellant, absent an application to adduce fresh evidence, must take the record as it
exists and ought not to be permitted to expand it indirectly by attempting to make evidentiary use of the Old Bailey cases.

The Governing Principles
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27 The preliminary issues raised in this case invite recall of the principles governing the extent of factual foundat:on
required to determine the constitutionality of legislation and those that define the limits of judicial notice.

The Need For An Adeguate Factual Foundation

28 It is difficult to understate the importance of a factual basis in constitutional challenges: R. v. Mills, [1999] 3 8.C.R. 668
(8.C.C.}, at para. 38; R. v. DeSousa, [1992] 2 S.C.R. 944 (S.C.C.), at p. 954. Two kinds of facts are involved:

« [egislative facts

» adjudicative facts

Danson v. Ontario (Attorney Generaf), [1990]1 2 8.C.R. 1086 (S.C.C.), atp. 1099,

29 Adjudicative facts concern the immediate parties to the prosecution. They respond to the query "Who did what to whom,
where, when, how and with what intent or motive?": Danson at p. 1099. Adjudicative facts are specific to the case being
prosecuted, thus must be established by evidence that is relevant, material and admissible: Danson at p. 1099; Mills at para.
38.

30 Legislative facts help to establish the purpose and background of legislation, including the social, economic and cultural
context in which the legislation was enacted. Of necessity, these facts are of a more general nature. The admissibility
requirements for legislative facts are less rigorous than those that govern adjudicative facts: Danson at p. 1099; Mills at para.
38.

31 Social facts are cousins of legislative facts. Each is relevant to the reasoning process and may involve policy
considerations: R. v. Spence, [2005] 3 S.C.R. 458 (8.C.C.), at para. 58. Evidence of social facts is social science research
engaged to construct a frame of reference or background context for deciding factual issues crucial to the resolution of a
specific case: Spence at para. 57.

32 In this case, the respondent brought her constitutional challenge immediately afier arraignment and plea. The hearing
followed over three days. The trial judge reserved his decision on the challenge. No evidence was adduced in support of the
allegations contained in the indictment. Four and one-half months later, the trial judge released his reasons in response to the
constitutional challenge. The prosecutor gave a brief summary of the nature of his case, offered no evidence in support of it, and
invited the trial judge to acquit the respondent. The trial judge did so.

33 Itis well-seftled that, as a general rule, a trial judge is entitled to reserve judgment on any application made at the outset
of trial proceedings until the end of the case. In other words, the judge may decline to rule on the application until all the
evidence has been heard: DeSousa at p. 954. The decision whether to rule on the application at the outset, or to await the
infroduction and conclusion of the evidence, rests within the discretion of the trial judge: DeSousa at p. 954.
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34 The exercise of this discretion is informed by two policy considerations: the policy that discourages adjudication of
constitutional challenges without a factual foundation and the policy that enjoins fragmentation of criminal proceedings by
interlocutory proceedings that take on a life of their own: DeSousa at p. 954, Both of these policies favour disposition of the
application at the end of the evidence in the case: DeSousa at p. 954. A trial judge should not depart from these policies in the
absence of a strong reason for doing so: DeSousa at p. 954. : '

35 Sometimes it will be more economical to decide constitutional questions before proceeding to trial on the evidence
relied upon in support of the allegations. Within this exception to the general rule may be an apparently meritorious Charter
challenge of the law under which an accused is charged that does not depend on facts to be elicited during the trial: DeSousa at
-p. 955; Mills at para. 37.

The Scope and Role of Judicial Netice

36 It is the reality in many Charter challenges that the social or legislative facts are likely to prove dispositive: Spence at
para. 64. While the limits of judicial notice outside the realm of adjudicative facts are inevitably somewhat elastic, the
application of the docirine, which dispenses with the need for formal proof of facts that are clearly uncontroversial or beyond
reasonable dispute, is not unprincipled: Spence at para. 63; R c. Advance Cutting & Coring Ltd., [2001] 3 S.C.R. 209
(5.C.C.), at para. 226.

37 It is also worth reminder that simply labelling an issue as one involving a "social fact” or a "legislative fact" does not
afford a court carte blanche to put aside the need to examine the trustworthiness of the "facts" sought to be judicially noticed.
Neither may counsel bootleg “evidence in the guise of authorities": Spence at para. 38; Public School Boards' Assn. (dlberta)
v. Alberta (Attorney General), [1999] 3 S.C.R. 845 (8.C.C)), at para. 3.

The Principles Applied

38 The appellant advanced a fepid submission that the trial judge erred in embarking on the constitutional challenge to s.
243 without a satisfactory evidentiary foundation for the claim,

39 I would not give effect to this submission for several reasons.

40 First, the authorities that insist upon an adequate factual foundation to ground a constitutional challenge recognize
equally that the general rule is not inflexible or intolerant of exception in individual cases: DeSousa at p. 954; Mills at para. 38.
To some extent, the nature of the challenge advanced, the interest at stake and the likelihood or improbability that the evidence
to be adduced at trial would assist the resolution of the issue are of importance in determining whether the immediate challenge
will be permitted or determined: DeSousa at p. 955; Mills at para. 41,

41 Second, counsel at trial agreed on the procedure followed. To be more specific, the prosecutor did not ask the trial
judge to reserve his decision on the constitutional challenge until the conclusion of the evidence adduced at trial. Nor did
counsel for the respondent at trial suggest that evidence should have been heard or an Agreed Statement of Facts be filed to
provide a factual foundation or context for the challenge.
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42 Third, the challenge here was directed principally at the language of the offence-creating provisions. The liberty interest
implicated was the prospect of imprisonment on conviction, The flaw alleged was that the prohibition was overbroad and void
for vagueness, not as it applied to the respondent, but in its general operation.

43 Finally, as it turned out, when the prosecutor summarized his evidence after the trial judge's ruling, what could have
been established may not have advanced the inquiry into constitutionality significantly at afl events.

The Old Bailey Authorities and Judicial Notice

44 The Old Bailey authorities were not put before the trial judge although they became available while the trial judge had
his decision under reserve. As legal precedents, the decisions are of persuasive value, their influence significantly attenuated
by their brevity and minimal factual content,

45 To the extent the appellant seeks to rely on these precedents to advance a claim that judicial notice should be taken of
certain social or legislative facts, the submission is misplaced.

46 Although we apply the requirements of judicial notice less stringently to the admission of legislative facts than to
adjudicative facts, we must nevertheless proceed cautiously to take judicial notice, even as "legislative facts", of things that are
reasonably open to dispute, particularly when they relate to matters that could be dispositive of the challenge: Danson at p.
1099; R. v. Find, [2001] 1 S.C.R. 863 (8.C.C.), at paras. 48-49; R. v. Malmo-Levine, [2003] 3 S.C.R. 571 (S.C.C)), at para.
28.

47 A cowrt may equip ifself to take judicial notice of some material fact that is capable of immediate and accurate
demonstration by resort to readily available sources of indisputable accuracy: Find at para. 48; Spence at para. 53. | have been
unable to find any precedent, however, to support a claim that "readily accessible sources of indisputable accuracy" inctude
incomplete or edited reports of prior judicial proceedings. :

48 To permit prior judicial precedent to ground a claim of judicial notice of an adjudicative or jegislative fact in a later

prosecution would permit a party, in effect, to sidestep the traditional rules governing the introcduction and testing of evidence,
to dilute the standard required for judicial notice of facts and to substitute precedent for proof. This use of authority harkens
back to the protest of Mahoney J.A. in Canada (Human Rights Commission) v. Taylor, [1987] 3 F.C. 593 (Fed. C.A.), at P
608 against "bootlegging evidence in the guise of authorities": Public School Boards' Assn. (Alberta) at para. 3.

49 The Old Bailey cases are of persuasive value as legal precedents. They may assist in elucidating the essential elements
of the concealment of childbirth offence and in attributing meaning to certain terms used in the statute, but not defined there,
Further, they may shed some light on the purpose underlying the creation of the offence. But they have no evidentiary value.

50 The preliminary issues set to one side, it is time to turn to the merits of the appeal.

The First Ground: Is 5. 243 Void for Vagueness?
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51 The principal complaint of the appeltant is that the frial judge erred in holding that the language "child died before ...
birth" was void for vagueness and in remedying the constitutional deficiency by striking the word "before” from s. 243.

The Reasons of the Trial Judge

52 The trial judge described the actus reus of the offence of s. 243 as disposal of the remains of a child after birth or
delivery. He concluded that the terms "birth" and "delivered", as used in the section, did not include compelled child-birth at
any stage of gestation by an induced abortion. Concealment of pregnancy was not part of the actus reus.

53 The trial judge then examined the mens rea of the offence — the intent to conceal the fact of a birth. He concluded that
the mens rea did not include the intent to conceal pregnancy.

54 According to the trial judge, the legislative purpose underlying the enactment of the predecessor of s. 243 included the
protection of a vulnerable segment of society, unborn children, and effective investigation of suspicious infant death.

55 For the frial judge, the critical issue was whether the term "child", as it applied to the period before birth, provided an
intelligible standard in that it gave fair notice to ordinary persons of the scope of risk of criminal liability and it avoided the
potential for arbitrary enforcement,

56 The trial judge bemoaned the absence of expert evidence about fetal viability, medical consensus about the meaning of
live birth and of the ability of forensic pathologists to determine the cause of infant deaths. These were not subjects about which
the trial judge considered that he could take judiciat notice.

57 The trial judge considered the "chance of life" standard proposed by the prosecutor. He noted that the degree of
probability involved in the standard was unclear and could be determined in any of several ways. The absence of any coherent,
unambiguous meaning for "child before birth" rendered the provision void for vagueness according to the trial judge.

38 The conclusion of the trial judge seems rooted in three paragraphs of his lengthy reasons:

[212] Although flexibility of interpretation and application of statatory terminology is not necessarily synonymous
with vagueness, and recognizing the critical role of the judiciary in interpreting legislators' intent, 1 am unable to
determine from the record in this case, the respondent's submissions, or review of the history of s. 243 and its
predecessor enactments, a coherent, unambiguous meaning of "child" in the context of death before birth. In these
circumstances, in my view, it is for Parliament, not the courts, to decide the appropriate definitional interpretation. l

[213] Albeit in a different context, the words of Wilson J. in Morgentaler, at 563, are apposite here — this is a matter
best left to “the informed judgment of the legislature which is in a position to receive guidance on the subject from all
the relevant disciplines", A legislature could of course prohibit the disposition of product of any still or life-birth
with the concealment intent, or define "the standard for prohibited conduct in terms of gestational age" (Fitzpatrick, at
571) using a conclusive or rebuttable presumption respecting the fetus' capacity for live-birth. Or, as in's. 223(1), a
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definitional attempt of 'chance of life' could be crafted narrowing the ambiguity attaching to the interpretation of the
commencement point for post-natal life.

[214] In the result, the applicant has established that the impugned words are unconstitutionally vague and therefore
inconsistent with the principles of fundamental justice already reviewed,

The Positions of the Parties

59 The appellant says that the trial judge applied the wrong test for vagueness. He substituted a more onerous standard than
the law requires. The threshold for finding a statutory provision void for vagueness is very high. The only provisions that
warrant a finding of unconstitutionality on this ground are those that are truly uninieltigible. Section 243 is not so lacking in
precision that it fails to provide sufficient guidance for legal debate.

60 It is the appellant's position that to provide fair notice of an area of risk does not require absolute precision in the
langnage used. What is essential is that the statute provide reasonable notice to persons that their conduct approaches an area of
risk. But the trial judge demanded more. He seems to have concluded that the offence-creating provision was unconstitutionally
vague because Ae could not defermine a coherent, unambiguous meaning for "child" in the context of a death that cccurred
before the child was born.

61 The appellant contends that the terms of s. 243 also permit fair enforcement of the prohibition. The language used
consists principally of readily definable terms that identify an area of risk. They include a fault element, That medical experts
may be required to assist in determining whether a prosecution should be undertaken is not an indicium of vagueness.

62 The appellant further faults the trial judge for failing to take into account the meris rea component of the offence in
determining whether the allegation of unconstitutional vagueness should prevail. Its inclusion clarifies the reach and limits the
effect of the prohibition, ensuring that inadvertent breaches are not criminal nor is conduct undertaken in good faith within the
prohibition's sweep.

63 The appellant argues that the trial judge erred in his approach to an application of the "chance of life" standard of R. v.
. Berriman (1854), 6 Cox C.C. 388 (Eng. Assizes). The trial judge should have received expert evidence on the viability issue
and not relied on decisions in dated abortion cases to conclude that viability was a medical not a legal concept. He failed to
analyze Berriman on its own merits and as a legal test. In the result, the trial judge's conclusion that the physical maturity test of
Berriman was unworkably vague reflects error.

64 To determine whether the phrase "child died before ... birth" is unconstitutionally vague requires consideration of
several factors including the purpose of the provision, the governing legal principles, the operation of the law in practice, the
surrounding statutory provisions and the policies underlying the vagueness doctrine. This analysis compels the conclusion that
5. 243 is not unconstitutionally vague,

65 The respondent says that the trial judge got it right.
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66 In this case, the respondent argues, her liberty and security interests were implicated in two different ways. Not only
may a conviction result in a sentence of imprisonment, but her personal autonomy, as a female, to make fundamental life
choices, including whether fo disclose the natural end of her pregnancy, implicated her liberty interest under s. 7. The dual
nature of her s. 7 interests affected is a contextual factor affecting the vagueness analysis and one that demands greater, rather
than lesser precision in the language of the prohibition.

67 The respondent submits that the appellant's reliance on mens rea as a factor negating what is otherwise a hopelessly
vague statute is misplaced. The offending language is a component of the actus reus. Vagueness in the actus reus of necessity
spills over to mens rea because of the requirement that an accused's conduet be inteniional, wnlfully blind or reckless with
respect to the elements of the actus reus. :

68 The respondent takes issue with the appellant's complaint about the failure of the trial judge to receive any evidence on
the challenge. The prosecutor at frial, together with the appellant's trial counsel, agreed to proceed in the absence of the
evidence. The trial judge had the authority to require the parties to adduce evidence, but no one asked him to do so. He can
scarcely be faulted for proceeding with the challenge in accordance with the positions of the parties.

69 The respondent says that the trial judge treated Berriman as a legal test. He examined whether s. 243, as interpreted
through Berriman, provided a basis for coherent judicial interpretation and identified a solid core of meaning, He found the
results of the analysis inherently ambiguous, thus impermissibly vague.

70 The respondent also takes issue with the appellant's reliance on police, prosecutorial and judicial discretion as factors
in the vagueness analysis. It is no answer to a claim of vagueness that charges may not be laid, prosecuted or result in
convictions. None of these factors respond to the impermissible vagueness of the statutory language.

The Governing Principles

71 The submissions of the parties and the lengthy reasons of the trial judge ranged over a great many issues, medical, legal
and philosophical. For my part, I prefer to concentrate my discussion of the governing principles on the terms of the offence
created by s. 243 of the Criminal Code, the s. 7 Charter interests of liberty and security of the person, and the related, yet
discrete doctrines of vagueness and overbreadth and their influence on the constitutionality of s. 243. Along the way, I will
examine the decision in Berriman.

The Offence of Child Concealment

72 Child conceaiment has a venerable lineage as a crime in Canada. As it approaches its 120" anniversary of residence in
the Criminal Code, child concealment has changed little: a few words moved around, but nothing of importance for our
purposes. Its current place is s. 243 of the Criminal Code. lts current terms are these:

243. Every one who in any manner disposes of the dead body of a child, with intent to conceal the fact that its mother
has been delivered of it, whether the child died before, during or after birth, is guilty of an indictable offence and
liable to imprisonment for a term not exceeding two years.
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73 The essential elements of this offence include an actus reus, the disposal of a dead bedy of a child, and a mens req that
extends beyond the intentional commission of the actus reus to include the specific or ulterior intent to conceal the fact that the
mother has been delivered of the child.

74 The actus reus or external circumstances of the offence require the prosecutor to prove beyond a re?sonable doubt
i. that what the accused did amounted to a disposal;
ii. that the subject-matter of which the accused disposed was a dead body; and
iii. that the dead body was that of a child.

Inclusion of the clause, "whether the child died before, during or after birth", woulld seem to render immaterial the time during
the birth process at which the child died.

75 The core elements of the actus reus — disposal, dead body and child — are not defined in the section, nor elsewhere in
the Criminal Code. The term "newly-born child", which is of significance for the offence of infanticide defined in s. 233, means
‘a person under the age of one year. Section 223(1) defines when a child becomes a human being, thus when killing a child may
form the basis for a prosecution of murder or manslaughter. Section 223(2) declares it to be homicide when a person causes
injury to a child before or during its birth as a result of which a child dies after becoming a human being,

76 The fault element or mens rea in the crime of child concealment consists of the intentional disposal of the dead body of
a child. Proof of knowledge of the character of the object disposed of is also essential to the prosecutor's case. But there is
more: the prosecutor must also prove that in disposing of the dead body of a chiid, the accused intended to conceal the fact that
the child's mother had been delivered of the child.

77 Section 243 is nof enacted in gender-specific terms. Unlike ss. 233 and 237 (infanticide) and 242 (neglect to obtain
assistance in childbirth), the principal in the offence of's. 243 is not restricted to a "female person". '

The Berriman Standard

78 To provide meaning for the term "child" as it is used in "the child died before ... birth" in 5. 243 the prosecutor invoked
the standard articulated bry Erle J. in his charge to the jury in Berriman.

79 in Berriman rumours were afloat in Ms. Berriman's neighbourhood that she had given birth to a child. What fuefled the
suspicion, apparently, was Ms. Berriman's gradual enlargement, followed by a sudden recovery of “her usual form". A police
officer paid a visit to Ms. Berriman, confronted her about her recent delivery and suggested that she had either murdered or
concealed the birth of her child. Berriman's response formed a substantial part of the prosecutor's case against her, along with
evidence about recovery of some calcined bones of a child of seven to nine months gestation.
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80 Erle J. left the case to the jury, instructing them in these terms:

This offence cannot be committed unless the child had arrived at that stage of maturity at the time of birth, that it might have
been a living child. It is not necessary that it should have been born alive, but it must have reached a period when, but for
some accidental circumstances, such as disease on the part of itself or of its mother, it might have been born alive. There is
no law which compels a women to proclaim her own want to chastity, and if she had miscarried at a time when the foetus
was but 2 few months old, and therefore could have had no chance of life, you could not convict her upon this charge. No
specific limit can be assigned to the period when the chance of life begins, but it may, perhaps, be safely assumed that
under seven months the great probably is that the child would not be born alive.

Berriman atp. 390.

81 In Berriman's case, as under s, 243, the offence can be committed even if the child was not born alive. To determine
whether a child not born alive comes within the prohibition, Berriman postulates a "chance of life" standard. Without a chance
of life, a foetus would not be a "child". Erle I. rejected any specific limit at which a chance of life begins, but considered it a
safe assumption that "under seven months the great probably [sic] is that the child would not be born alive".

Liberty and Security of the Person

82 Among other things, s, 7 guarantees to everyone the right to liberty and to security of the person. To be constitutionally
sound, any infringement of either right must be in accordance with the principles of fundamental justice.

83 The term "liberty" includes freedom from physical restraint. Thus, any law that imposes a penalty of imprisonment,
whether mandatory or discretionary, deprives a person of liberty. It follows that such a law must conform to the principles of
fundamental justice to be constitutionally valid: Reference re s. 94(2) of the Motor Vehicle Act (British Columbia), [1985] 2
S.C.R. 486 (8.C.C.), at pp. 515, 529, Reference re ss. 193 & 195.1¢1){c) of the Criminal Code (Canada), [1990] 1 S.C.R.
1123 (S.C.C), at pp. 1140, 1215 (Prostitution Reference); R v, Swain, [1991] 1 S.C.R. 933 (8.C.C.); and Malmo-Levine at
para. 84,

84 But, "liberty" is not restricted to freedom from physical restraint. The term also applies when a law prevents an
individual from making "fundamental personal choices": Blencoe v. British Columbia (Human Rights Commission), [2000] 2
S.C.R. 307 (S.C.C.), at paras. 49 and 54,

85 The phrase "security of the person” in s. 7 includes control over a person's body, extending beyond health and safety:
Canadian Foundation for Children, Youth & the Law v, Canada (Attorney General), [2004] 1 S.C.R. 76 (8.C.C)), at para. 3;
R. v. Morgentaler, [1988] 1 S.C.R. 30 (8.C.C.); Rodriguez v. British Columbia (Attorney General}, [1993] 3 S.C.R. 519
(5.C.C.); New Brunswick (Minister of Health & Community Services) v. G. (1), [1999] 3 S.C.R. 46 (8.C.C.), at paras. 61 and
116. See also, Chaoulli c. Québec (Procurewr géndral), [2005] 1 S.C.R. 791 (8.C.C.); and Blencoe at para, 98,

Vague Laws
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86 Vague laws violate the principles of fundamental justice. If a vague law causes or amounts to a deprivation of a person's
life, liberty or the security of his or her person, the law offends s. 7 of the Charter.

87 Vague laws offend two fundamental values of our legal system. They do not provide fair notice of what is prohibited,
thus making compliance with the law difficult. Further, they do not provide clear standards for those entrusted with their
enforcement to enforce them. As a result, vague laws contribute or lead to arbitrary enforcement.

88 Several principles emerge from the authorities that have considered complaints of constitutional infringement based on
vagueness.

89 First, merely because a statute is broad and far reaching in its facial scope does not mean that it is unconstitutionally
vague. What is crucial is whether a court examining the provision can give sensible meaning to its terms: Prostitution
Reference atp. 1160.

90 Second, an offence need not be codified in statutory form to survive a vagueness challenge, although statutes may tend to
provide greater precision than the ever-evolving common law: UN.A4 v. Alberta (Attorney General), [1992] 1 S.C.R. 901
(8.C.C.), atp. 933.

91 Third, inclusion in a statute of a term that has been the subject of debate and conflicting views as used in predecessor
statutes does not render the provision void for vagueness, at least where the legislature has sufficiently delineated the area of
risk and the terms of the debate: Canada v. Pharmaceutical Society (Nova Scotia), [1992] 2 S.C.R. 606 (5.C.C.), at p. 657.

92 Legislation that is very broad and general may withstand scrutiny for vagueness provided its scope is reasonably
delineated so that legal debate can occur about the application of the provision to the peculiar circumstances of an individual
case: R v. Canadian Pacific Ltd,, [1995] 2 S.C.R. 1031 (8.C.C.), at para. 70; Winko v. Forensic Psychiatric Institute, [1999]
2 8.C.R. 625 (8.C.C.), at paras. 68-69,

93 Despite its frequent engagement by litigants who mount constitutional challenges, vagueness has been rarely applied by
courts to strike down federal or provincial legislation. The governing principles have been narrowly defined, essentially
rejecting vagueness where judicial interpretation of the provision is possible: R. v. Lindsay (2009), 245 C.C.C. (3d) 301 (Ont.
C.A.), at para. 22; Canadian Pacific at para. 79. The threshold for the application of the vagueness doctrine is relatively high:
Lindsay at para. 22; Winko at para, 68,

94 By their very nature, laws must cover myriad sets of circumstances. This acknowledgement of the self-evident or
intuitive grasp of the obvious, makes it impossible to draft laws that precisely foresee each case that might arise. The situation
is further complicated by the ambiguity and imprecision inherent in almost any word in either of our official languages: Winko
at para. 68; R v. Devries (2009), 95 O.R. (3d} 721 (Ont. C.A.), at paras. 35-36.

95 To imbue the rule against vagueness with some content, it is perhaps best to return to the core values the rule protects:
fair notice to citizens and corresponding limitations on law enforcement discretion. A law is unconstitutionally vague if it fails
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i. to give fuir notice about the conduct prohibited by the law; or
ii. to impose real limitations on the discretion of those charged with enforcement.
Suresh v. Canada (Minister of Citizenship & Immigration}, [2002] 1 §.CR. 3 (5.C.C.), at paras. §0-99.

96 What seems clear from the authorities is that the constitutional standard of precision that the vagueness doctrine
demands cannot be very exacting. We cannot require a law to ascend to a standard of precision to which neither its subject-
matter nor the language in which it is expressed lend themselves: Pharmaceutical Society (Nova Scotia) at pp. 606, 642; Ruffo
¢. Québec (Conseil de la magistrature), [1995] 4 S.C.R. 267 (S.C.C.), at paras. 111-12. We do not and cannot require
absolute certainty or laboratory precision: Prostitution Reference at pp. 1122 and 1156. Just because the law may be open to
more than one interpretation does not offend vagueness principles: vagueness is only constitutionally ferminal if the law cannot,
even with judicial interpretation, provide meaningful standards of conduct: Prostifution Reference at pp. 1157-1161;
Pharmaceutical Society (Nova Scotia) at pp. 606 and 626-27.

97 It is not enough to engage the vagueness doctrine that a provision is subject to interpretation, or that there are cases that
will land close to the line: Cochrane v. Ontario (Attorney General) (2008), 92 O.R. (3d) 321 (Ont. C.A.), at para. 38.

Overbreadth

98 Overbreadth is a discrete ground upon which a law may be constitutionally unsound. It is related to vagueness because
both overbreadth and vagueness emanate from a common source — a lack of legislative precision in the means used to
accomplish the legislative objective: R v. Heywood, [1994] 3 S.C.R. 761 (5.C.C.), at p. 792; Lindsay at para. 16,

99 Overbreadth refers to a law that restricts liberty more than is necessary to accomplish its purpose. Overbreadth is
established only where the adverse effect of the legislation on individuals subject to it is grossly disproportionate to the state
interest that the legislation seeks to protect or achieve: Lindsay at para. 21; Heywood at p. 792. The "grossly disproportionate™
standard accords substantial elbow room to the legislature's assessment of the risk to public safety and the need for the law
under siege: Lindsay at para. 21; Malmo-Levine at para. 143; Cochrane at para. 31.

The Relevance of Prosecutorial and Judicial Discretion

100 A claim of unconstitutionality, whether advanced as vagueness, overbreadth or otherwise, is not answered by reliance
on prosecutorial or judicial discretion to confine its application: R. v. Nguyen, [1990] 2 S.C.R. 906 (S.C.C.), at p. 924: R. v.
Lavallee, Rackel & Heintz, [2002] 3 S.C.R. 209 (8.C.C.), at para. 45; R. v. Bain, {1992] 1 S.C.R. 91 (5.C.C.), at pp. 103-104.

The Principles Applied

101 On the basis of a constitutional challenge advanced immediately after arraignment and plea, unsupported by any
evidence, admissions or agreed statement of fact, the trial judge found a portion of a statutory provision almost 120 years old
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was unconstitutionally vague. The remedy he chose was to strike out a single word, "before”, from the provision. In my view,
the trial judge erred in his determination of unconstitutionality. He applied an overly demanding standard of vagueness and
failed to properly apply the decision in Berrimagn in reaching his conclusion.

The Statutory Framework

102 Section 243 is the second of two indictable offences grouped under the heading, Neglecr in Childbirth and
Concealing Dead Body. The concealment offence has been part of our Criminal Code since our first Criminal Code came into
~ force on July 1, 1893.

103 The concealment offence is one of several offences and related provisions that govern conduct that oceurs prior fo,
contemporaneous with and subsequent to childbirth and involves the death of a child or disposal of the child's dead body.

104 As a general rule, homicide requires the death of a human being: Criminal Code, s. 222(1). But under s. 223(2) of the
Criminal Code, a person commits homicide if they cause injury to a child before or during birth as a result of which the child
dies after becoming a human being.

105 A foetus is not a "human being” or "person” for the purposes of the law of homicide: R. v. Sullivan, [1991] 1 S.C.R.
489 (8.C.C.), at p. 502. A child becomes a human being, thus their death may be the subject of a prosecution for unlawful
homicide, when the child has completely proceeded, in a living state, from the body of its mother. It is of no moment whether
the child has breathed, has an independent circulation or has been severed from the navel string: Criminal Code, s.223(1).

106 A mother who fails fo obtain assistance in childbirth commits an offence under s. 242 of the Criminal Code.

107 As a matter of law, proof of a crime of unlawfill homicide is not foreclosed because the body of the deceased cannot
be found, but a dead body is an indispensible aid to completion of the prosecutor's proof. A dead body assists in proving the
fact and cause of death, in turn, whether the death was natural or caused by a human agency. In some cases, the body may assist
in establishing the identity of the killer.

108 The purpose of s. 243 is fo facilitate state investigation of infant death. By enacting a criminal prohibition against
concealment of the dead body of a child, s. 243 preserves crucial evidence.

109 Concealment of the dead bedy impedes, in some cases prevents, timely forensic examination of the body. In turn,
timely forensic examination of the dead body helps to determine when and how death occwred. A determination of when and
how death occurred oflen assists in establishing whether the death attracts criminal liability.

110 Concealment of the dead body of a child rends the nexus or link between child and mother. The ineluctable effect of
such a severance is the elimination of a valuable source of information about the circumstances in which death occurred,
thereby whether criminal liability will attach and to whom.

The Meaning of "Child"
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11 In many cases, post-mortem examination of the remains will vield an opinion about cause of death and the relationship
between death and the birth process. In other cases, like this, the state of the remains will not permit an informed medical
opinion about either subject,

112 The Criminal Code declares when a child becomes a human being. When a child has completely proceeded, in a
living state, from the body of its mother, the child becomes a human being for the purposes of the Criminal Code. It is of no
consequence for Criminal Code purposes whether the child has breathed, has an independent circulation, or remains attached to
the navel string. This transition into a human being is of signal importance for the law of homicide. But for the first year of life,
at least so far as the Criminal Code is concerned, the new “human being" remains a child, a "newly-born child".

113 The Criminal Code offers no assistance about the meaning of "child" otherwise than in the transition from child to
human being. In other words, the Criminal Code does not help us about when a foetus becomes a child for the purpose of
determining whether certain conduct involving the child will attract criminal liability.

114 The test that Berriman proposes, a chance of life standard, marks the outer boundary of when a foetus becomes a child
for the purpose of the concealment offence at common law. Under Berriman, for a foetus to become a child, the foetus must
have reached a period when, but for some accidental circumstances, such as disease, it might have been born alive. The
standard is one of viability. Under Berriman a foetus becomes a child when it reaches a stage in its development from which it
might grow into a human being, given proper care.

115 For the purposes of establishing liability for an offence under s. 243 in cases involving death before birth or those in
which the time of death in relation to birth is unclear, a foetus becomes a child when it (the foetus) has reached a stage in its
development when, but for some external event or other circumstances, it would likely have been born alive.

116 To determine whether the disposal was of the "dead body of a child”, the trier of fact must consider all the
circumstances. In the usual course, the trier of fact's decision will be informed by expert medical evidence about the course of
the pregnancy, fetal age and viability, and the cause of death. In some instances, there may also be evidence about the conduct of
the child's mother and others during the course of the pregnancy and at times contemporancous with the death of the child. The
examples given are intended as illustrative not as exhaustive of the evidence that might be adduced.

The Vagueness Standard

117 The trial judge concluded that part of s. 243 was void for vagueness because he could not determine a coherent
unambiguous meaning for the term "child" in the context of a death that occurred before the child's birth.

118 Neither the Charter nor the vagueness doctrine require that the statute provide absolute certainty in its application by
the language it uses. Legal rules only provide a framework, a behavioural guide. They do so by approximation, by delineating a
risk zone. We can expect no more of them. Certainty is achieved only where the law is actualized by a competent authority:
Pharmaceutical Society (Nova Scotia) at p. 638.

119 Language is not a scientific instrument, an exact tool. It cannot be argued that an enactment can and must provide
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enough guidance to predict the legal consequences of any given course of conduct in advance, else it be shunted to the sidelines,
a constitutional casualty. An enactment must enunciate some boundaries, which create an area of risk: Pharmaceutical Society
(Wova Scotia) atp. 639,

120 Section 243, guided by the principles described in Berriman in the present context, lays down an area of risk that
gives fair notice to persons of the boundaries of criminal liability and limits the discretion of police in enforcing the legislation.
We must be wary of using the doctrine of vagueness to prevent or impede state action in furtherance of valid social objects, by
requiring a law to ascend to a level of precision to which its subject-matter fails to lend itself: Pharmacentical Society (Nova
Scotia) at p. 642.

121 The portion of s. 243 upon which the trial judge focused here cannot be uprooted from its context and subjected to
microscopic scrutiny. This offence requires proof of knowledge of the character of the subject-matter disposed of, the dead
body of a child, together with a purpose, or ulterior intention, of concealment of the birth. It is one of several offences, fatal
offences against the person, that enjoin conduct that causes or contributes to the death of another. A provision that renders
investigation of death less difficult forms an integral part of this statutory scheme.

122 It is also worth reminder that a crime consists of an actus reus and a mens rea. Each may have several components. To
determine whether the definition of a crime is impermissibly vague requires a consideration of the enactment as a whole,
including its mens req. 1t is the provision as a whole that must define an area of risk, provide fair notice and curtail law
enforcement discretion, not each individual noun, adjective, adverb, verb or preposition. And that, in my view, s. 243 does.

Overbreadth

123 The trial judge rejected the respondent's claim that inclusion of the words "child died before ... birth” rendered s. 243
constitutionally infirm on the basis of overbreadth. Although the submission was not pressed in argument before us, I agree with
the conclusion reached by the trial judge. The inclusion of the impugned words does not overshoot the purpose of the
prohibition by including within it conduct beyond what is necessary to achieve the purpose for which the section was enacted.

Conclusion

124 In the result, I am satisfied that the trial judge erred in striking out the word "before" in s. 243 on the ground of
vagueness when it was used in the clause “the child died before ... birth". Section 243 is not void for vagueness in this or in any

other respect.

125 For these reésons, [ would allow the appeal, declare s. 243 constitutionally valid and order a new trial.

Dohlerty JA.:

lagree.
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Armstrong J.A.:

Tagree.

Appeal allowed,

2

FN1 These circumstances are taken from the prosecutor's remarks after the ruling on constitutionality. No evidence was
adduced at trial.
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Appeal by the defendants from a decision allowing the plaintiffs' motion to amend their statement of
claim and dismissing the defendants’ motion to strike the statement of claim as disclosing no rea-
sonable cause of action. It was conceded that without the proposed amending paragraphs, the state-
ment of claim disclosed no reasonable cause of action.
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HELD: Appeal allowed. The motions judge erred in law. The proposed amending paragraphs
amounted to a claim for declaratory relief against the Band, which was a federal board, commission
or other tribunal within the meaning of the Federal Court Act. Such relief could only be sought on
an application for judicial review under that Act, and could not be included in a statement of claim.
Accordingly, the statement of claim was struck as disclosing no reasonable cause of action.

Statutes, Regulations and Rules Cited:
Federal Court Act, ss. 2, 18(3), 18.1.

Counsel:

Philip P. Healey, for the defendants (appellants).
Peter V. Abrametz, for the plaintiffs (respondents).

The judgment of the Court was delivered orally by

1 EVANS J.:-- This is an appeal against an order of the Trial Division, dated May 6th, 1998, in
which the learned Motions Judge granted the respondents’ motion to amend their statement of claim
by adding paragraphs 38 and 39, and dismissed the motion of the appellants, Walter Patrick Twinn,
as Chief of the Sawridge Indian Band, and the Sawridge Indian Band, to strike the statement of
claim as disclosing no reasonable cause of action. '

2 Inour respectful opinion, the Motions Judge erred in law in permitting the respondents to
amend and in not striking out the unamended statement of claim. The paragraphs amending the
statement of claim allege that the Sawridge Indian Band rejected the respondents' membership ap-
plications by misapplying the Band membership rules (paragraph 38), and claim a declaration that
the Band rules are discriminatory and exclusionary, and hence invalid (paragraph 39).

3  These paragraphs amount to a claim for declaratory or prerogative relief against the Band,
which is a federal board, commission or other tribunal within the definition provided by section 2 of
the Federal Court Act. By virtue of subsection 18(3) of that Act, declaratory or prerogative relief
may only be sought against a federal board, commission or other tribunal on an application for judi-
cial review under section 18.1. The claims contained in paragraphs 38 and 39 cannot therefore be
included in a statement of claim.

4 Tt was conceded by counsel for the respondents that, without the proposed amending para-
graphs, the unamended statement of claim discloses no reasonable cause of action in so far as it as-
serts or assumes that the respondents are entitled to Band membership without the consent of the
Band.

5 Itis clear that, until the Band's membership rules are found to be invalid, they govern member-
ship of the Band and that the respondents have, at best, a right to apply to the Band for membership.
Accordingly, the statement of claim against the appellants, Walter Patrick Twinn, as Chief of the
Sawridge Indian Band, and the Sawridge Indian Band, will be struck as disclosing no reasonable
cause of action.
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6 For these reasons, the appeal will be allowed with costs in this Court and in the Trial Division.
EVANS .
cp/d/gqindn
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eral Court — Trial Division or the Exche-
quer Court of Canada; and

(&) any question of law, fact or mixed law
and fact that the Crown and any person have
agreed in writing shall be determined by the
Federal Court, the Federal Court — Trial Di-
vision or the Exchequer Court of Canada.

{(4) The Federal Court has concurrent origi-
nal jurisdiction to hear and determine proceed-
ings to determine disputes in which the Crown
is or may be under an obligation and in respect
of which there are or may be conflicting claims,

(5) The Federal Court has concurrent origi-
nal jurisdiction

{a} in proceedings of a civil nature in which
the Crown or the Attorney General of
Canada claims relief; and

() in proceedings in which relief is sought
against any person for anything done or
omitted to be done in the performance of the
duties of that person as an officer, servant or
agent of the Crown.

{6) If an Act of Parliament confers jurisdic-
tion in respect of a matter on a court constituted
or established by or under a law of a province,
the Federal Court has no jurisdiction to enter-
tain any proceeding in respect of the same mat-
ter unless the Act expressly confers that juris-
diction on that court,

RS, 1985, ¢. F-7,5. 17, 1990, ¢ 8,5. 3; 2002, ¢. §,5. 25.

18. (1} Subject to section 28, the Federal
i Court has exclusive original jurisdiction

{@) to issue an injunction, writ of cerfiorari,
writ of prohibition, writ of mandamus or writ
of quo warranto, or grant declaratory relief,
against any federal board, commission or
other tribunal; and

(b) to hear and determine any application or
other proceeding for relief in the nature of
relief contemplated by paragraph (a), includ-
ing any proceeding brought against the At-
torney General of Canada, to obtain relief
against a federal board, commission or other
tribunal.

tion de premiére instance de la Cour fédé-
rale;

b) toute question de droit, de fait ou mixte a
trancher, aux termes d’une convention écrite
a laquelle ]a Couronne est partie, par Ja Cour
fédérale — ou ’ancienne Cour de I’Echi-
quier du Canada — ou par la Section de pre-
miére instance de la Cour fédérale.

(4) Elle a compétence concurrente, en pre-
miére instance, dans les procédures visant 2 ré-
gler les différends mettant en cause la Cou-
ronne & propos d’une obligation réelle ou
éventuelle pouvant faire ’objet de demandes
contradictoires.

(5) Elle a compétence concurrente, en pre-
miére instance, dans les actions en réparation
intentées :

a) au civil par la Couronne ou le procureur
général du Canada;

b) contre un fonctionnaire, préposé ou man-
dataire de la Couronne pour des faits —
actes ou omissions — survenus dans le cadre
de ses fonctions, .

(6) Elle n’a pas compétence dans les cas ol
une loi fédérale donne compétence & un tribu-
nal constitué ou maintenu sous le régime d’une
loi provinciale sans prévoir expressément la
compétence de la Cour fédérale.

L.R. (1985), ch. F-7, art. 17, 1990, ch. &, art. 3; 2002, ch. §,
art, 25,

18. (1) Sous réserve de l'article 28, la Cour
fédérale a compétence exclusive, en premiére
instance, pour:

a) décerner une injonction, un bref de
certiorari, de mandamus, de prohibition ou
de quo warranio, ou pour rendre un juge-
ment déclaratoire contre tout office fédéral;

b) connaitre de toute demande de réparation
de la nature visée par Ialinéa a), et notam-
ment de toute procédure engagée contre le
procureur général du Canada afin d’obtenir
réparation de la part d’un office fédéral.
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(2) The Federal Court has exclusive original

 jurisdiction to hear and determine every appli-

cation for a writ of habeas corpus ad

 subjiciendum, writ of certiorari, writ of prohi-
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bition or writ of mandamus in relation to any
member of the Canadian Forces serving outside
Canada.

(3) The remedies provided for in subsections
{1} and (2) may be obtained only on an applica-
tion for judicial review made under section
18.1,

R.S., 1985, ¢ F-7,s. 18; 1990, c. 8, 5. 4; 2002, c. §, 5. 26.

18.1 (1) An application for judicial review
may be made by the Attorney General of
Canada or by anyone directly affected by the
matter in respect of which relief is sought.

~ (2) An application for judicial review in re-
spect of a decision or an order of a federal
board, commission or other iribunal shall be
made within 30 days after the time the decision
or order was first communicated by the federal
board, commission or other tribunal to the of-
fice of the Deputy Attorney General of Canada
or to the party directly affected by it, or within
any further time that a judge of the Federal
Court may fix or allow before or after the end
of those 30 days.

(3} On an application for judicial review, the
Federal Court may

(o) order a federal board, commission or
other tribunal to do any act or thing it has un-
lawfully failed or refused to do or has unrea-
sonably delayed in doing; or

(b) declare invalid or untawful, or quash, set
aside or set aside and refer back for determi-
nation in accordance with such directions as
it considers to be appropriate, prohibit or re-
strain, a decision, order, act or proceeding of
a federal board, commission or other tri-
bunal.

{4) The Federal Court may grant relief under
subsection (3) if it is satisfied that the federal
board, commission or other tribunal

{(z) acted without jurisdiction, acted beyond
its jurisdiction or refused to exercise its juris-
diction;

{(b) failed to observe a principle of natural

justice, procedural fairness or other proce-
dure that it was required by law to observe;

(2) Elle a compétence exclusive, en pre-
miére instance, dans le cas des demandes sui-
vantes visanf un membre des Forces cana-
diennes en poste 4 Pétranger: bref d’habeas
corpus ad subjiciendum, de certiorari, de pro-
hibition ou de mandamus.

(3) Les recours prévus aux paragraphes (1)
ou (2) sont exercés par présentation d’une de-
mande de contrble judiciaire.

L.R.(1985), ch. F-7, art. 18; 1990, ch. 8, art. 4; 2002, ch. 8,
art. 26.

18.1 {1} Une demande de contrble judiciaire
peut étre présentée par le procureur général du
Canada ou par quiconque est directement tou-
ché par 'objet de la demande.

(2) Les demandes de contrdle judiciaire sont
a présenter dans les frente jours qui suivent la
premiére communication, par office fédéral,
de sa décision ou de son ordonnance au bureau
du sous-procureur général du Canada ou 4 la
partie concernée, ou dans le délai supplémen-
tajre qu’un juge de la Cour fédérale peut, avant
ou aprés I'expiration de ces trente jours, fixer
ou accorder.

(3) Sur présentation d'une demande de
contrdle judiciaire, la Cour fédérale peut:

a) ordonner a I'office fédéral en cause d’ac-
complir tout acte qu’il a illégalement omis
ou refusé d’accomplir ou dont il a retardé
I’exécution de maniére déraisonnable;

b) déclarer nul ou illégal, ou annuler, ou in-
firmer et renvoyer pour jugement conformé-
ment aux instructions qu’elle estime appro-
priées, ou prohiber ou encore restreindre
toute décision, ordonnance, procédure ou
tout autre acte de I’office fédéral.

{4} Les mesures prévues au paragraphe (3)
sont prises si la Cour fédérale est convaincue
que I’office fédéral, selon le cas:

a) a agi sans compétence, oufrepassé celle-ci
ou refusé de P'exercer; ’

5) n’a pas observé un principe de justice na-
turelle ou d’€quité procédurale ou toute autre

procédure qu’il était légalement fenu de res-
pecter;
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