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and whether or not they are In complfance with it was always In contemplation in and
relevant to this litigation. it was the appellants who ralsed the question of whether or
not they were in compliance In response to the Crown's motion for Injunction. It,
therefore, had to be dealt with before the Injunction application Itseif was addressed.
The Crown and the Interveners do not challenge the need to deal with the question and
Hugessen J. certalnly accepted that It was necessary to Interpret the legislation and
determine If the appellants ware or were not In compllance with it.

[16) Courts do not normally make determinations of law as a condition precedent
to the granting of an Interlocutory Injunction. However, that is what occurred here. In
the unusual clrcumstances of this case, 1 think It was appropriate for Hugessen J. to have
made such a determination.

[17] Although rule 226 was not expressly Invoked, | would analogize the actions of
Hugessen J, to determining a preliminary question of law. Rules 220(1) and {3) read as
follows:

220. (1) A party may bringamotion  220. (1) Une partie paut, par vole de
before trial to request that the Court  requéte présentée avant I'instruction,
determine derjander & la Cour de statuer sur :

(a) a question of law that may be 7a) tout point de droit qui peut étre
relevant to an action; pertinent dans |'actlon;

(3) A determinatlon of a question (3) La déclslon prise au sujet d'un
refarred to In subsection (1) Is final and palnt visé au paragraphe (1) est
conclusive for the purposes of the définitive aux fins de I'action, sous
action, subject to being varled on réserve de toute modification résultant
appeal. d‘un appel,

[18] Although the appellants did not explicitly bring a motion under Rule 220, the
need to determine the proper interpretation of the Act was Impliclt In thelr reply to the
respondent's motion for a mandatory Interlocutory Injunction. it would be illogical for
the appellants to raise the issue In defence to the Injunction application and the Court
not be able to deal with it. There Is no suggestion that the questlon could not be decided
because of disputed facts or for any other reason. It was raised by the appellants who
sald it was relevant to the action. Therefore, | think that Hugessen J. was able to, and did,
make a preliminary determination of law that was flnal and conclusive for purposes of
the action, subject to being varled on appeal.

Does the Band's Membership Application Process Comply with the Requirements




of the Indlan Act?

[19] | turn to the question Itself. Aithough the determination under appeal was
made by a case management judge who must be given extremely wide latitude (see
Sawridge Band v. Canada, [2002] 2 F.C. 346 at paragraph 11 (C,A.)), the determination Is
one of law. Where a substantive question of law is at Issue, even If It Is decided by a case
management judge, the applicable standard of review will be correctness.

[20] The appellants say there Is no automatic entitlement to membership and that
the Band's membership code Is a legitimate means of controliing its own membership.
They rely on subsections 10(4) and 10(5) of the Indlan Act which provide:

10(4) Membership rules established 10(4) Les régles d'appartenance
by a band under this sectlon may  fixées par une bande en vertu du
not deprive any person who had  présent article ne peuvent priver
the right to have his name entered quiconque avait droit 3 ce que son
In the Band Uist for that band, nom solt consigné dans la liste de
immediately prior to the time the  bande avant leur établissement du
rules were established, of the right drolt a ce que son nomy soit

to have his name so entered by  consigné en raison uniquement
reason only of a situation that d'un fait oy d'une mesure

existed or an action that was taken antérieurs a leur prise d'effet.

before the rules came into force.
{5) 1l demeure entendu que le

(5) For greater certainty, paragraphe (4} s'applique 3 la
subsection (4) applies in respect of personne qui avalt droft & ce que
@ person who was entitied to have son nom soft consigné dans la liste
his nama entered In the Band List  de bande en vertu de |'alinéa
under paragraph 11(1)(c) 11(1)c) avant que celle-¢l n'assume
immediately before the band la responsabllité de la tenue de sa
assumed control of the Band List if liste s! elle ne cesse pas
that person does not subsequently ultérieurement d'avoir droit  ce
cease to be entitled to have his que son nom y soft consigné.
name entered In the Band List.

[21) The appellants say that subsections 10(4) and (5) are clear and unambiguous
and Hugessen J. was bound to apply these provisions, They submit the words "by reason
only of* In subsection 10(4) mean that a band may establish membership rules as long as
they do not expressly contravene any provisions of the Act. They assert that the Band's
code does not do so. The code only requires that if an indlvidual Is not resident on the
Reserve, an application must be made demonstrating, to the satisfaction of the Band
Councl), that the Individual:




has applied for membership in the band and, In the judgment of the Band Councll, has a
significant commitment to, and knowledge of, the histary, customs, traditions, culture
and communal [ife of the Band and a character and lifestyle that would not cause his or
her admission to membership In the Band to be detriméntal to the future welfare or
advancement of the Band (paragraph 3{2)(l)).

[22] With respect to subsectlon 10{5), the appellants say that the words "If that
person does not subsequently cease to be entltled to have his name entered In the Band
List" mean that the Band Is given a discretion to establish membership rules that may
disentitle an Individual to membership in the Band. They submit that nothing In the Act
precludes a band from establ!shtng additional qualifications for membership.

[23) The Crown, on the other hand, says that persons in the position of the
Individuals In this appeal have "acquired rights.” | understand this argument to be that
paragraph 11(1)(c) creatad an automatic entittement for those persons to membership
in the Indian Band with which they were previously conniected, The Crown submits that
subsection 10(4) prohiblts a band from using its membership rulas to creata barriers to
membership for such persons, '

[24) Hugessen J. was not satisfled tha,iﬁubsections 10(4) and (5) are as clear and
unamblguous as the appellant suggests, He analyzed the provisions in the context of
related provislons and agreed with the'Crown,

*

{25) The appellants seem to object to Hugessen J.'s contextual approach to
statutary Interpretation. However, all leglslation must be read In context. Driedger's well
known statement of the modern approach to statutory construction, adopted In
countless cases such as Re Rizzo & Rizzo Shoes Ltd., [1998] 1S.C.R, 27 at paragraph 21,
reads:

Today there Is only one principle or approach, namely, the words of an Act are to be read
In thelr entire context and In thelr grammatical and ordinary sense harmonlously with
the scheme of tha Act, the object of the Act, and the Intention of Parllament (Elmer A.
Driadger, Construction of Statutes, 2d ed. (Toronto: Butterworths, 1983) at 87).

Hugessen J. Interpreted subsections 10(4) and (5} In accordance with the modem
approach and he was carrect to do so.

[26] | cannot Improve on Hugessen J.'s statutory canstruction analysls and | quote
the relevant portions of his reasons, which | endorse and adopt as my own:

[24] Itis unfortunate that the awkward wording of subsectlons 10(4) and 10(5) does




not make It absolutely clear that they were Intended to entitle acquired rights individuals
to automatlc membership, and that the Band Is not permitted to create pre-conditions
to membership, as It has done, The words "by reason only of" in subsection 10(4) do
appear to suggest that a band might legitimately refuse membership to persons for
reasons other than thase contemplated by the provision. This reading of subsection
10(4), however, does not sit easily with the other provisions In the Act as well as clear
statements made at the time regarding the amendments when they were enacted In
1985.

[25] The meaning ta be given to the word "entitled" as it Is used by paragraph 6(1){c)
Is clarified and extended by the definition of "member of a band" in section 2, which
stipulates that a person who Is entitled to have his name appear ona Band ListIsa
member of the Band. Paragraph 11(1){c) requires that, commencing on April 17, 1985,
the date Bill C-31 took effect, a persan was entltled to have his or her name entered ina
Band List maintained by the Department of Indlan Affairs for a band if, Inter alla, that
person was entitled to be registered under paragraph 6(1){c) of the 1985 Act and ceased
to be a member of that band by reasan of the clrcumstances set out in paragraph 6(1)(c).

[26] While the Registrar Is not obliged to enter the name of any person who does not
apply therefor {see section 9(5)), that exemption is not extended to a band which has
control of its list. Howaver, the use of the Imperative "shall" In section 8, makes it clear
that the band Is obliged to enter the names of all entitled persons on the list which it
maintains. Accordingly, on July 8, 1985, the date the Sawrldge Band obtained control of
Its List, it was obllggd to enter thereon the names of the acquired rights women. When
sean In this light, it becomes clear that the limitation on a band's powers contained In
subsections 10(4) and 10(5) is simply a prohibition agalnst leglslating retrospectively : a
band may not create barrlers to membership for those persons who are by law already
deemed to be members,

[27] Although it deals specifically with Band Lists maintained in the Department,
saction 11 clearly distinguishes between automatic, or unconditional, entitlement to
membership and conditional entitlement to membarship. Subsection 11(1) provides for
automatic entitlement to certain individuals as of the date the amendments came Into
force. Subsection 11(2), on the other hand, potentlally leaves to the band's discretion the
admisslon of the descendants of women who "married out.”

(36] Subsection 10(5) is further evidence of my conclusion that the Act createsan
automatlic entitlement to membership, since It states, by reference to paragraph
11(1){c), that nothing can deprive acquired rights Individual [slc] to their automatic
entitiement to membership unless they subsequently lose that entitiement. The band's

“




membership rules do not include specific provisions that describe the circumstances in
which acquired rights individuals might subsequently lose thelr entitlement to
membership. Enacting application requirements is certalnly not enough to deprive
acquired rights Individuals of thelr automatic entitlement to band membership, pursuant
to subsection 10(5). To put the matter another way, Parllament having spoken In terms
of entitlement and acquired rights, It would take more speclfic provislons than what Is
found In sectlon 3 of the membership rules for delegated and subordinate legislation to
take away or deprive Charter protected persons of those rights.

[27] I turn to the appellants' arguments in this Court.

[28] The appellants assart that the description "acquired rights" used by Hugessen
J, reads words into the Indian Act that are not there, The term "acquired rights" appears
as a marginal note beside subsection 10{4). As such, It is not part of the enactment, but Is
inserted for convenlence of reference only (Interpretation Act, R.S.C. 1985, c. I-21, . 14).
Howevar, the term 1s a convenlent “shorthand” to Identify those Individuals who, by
reason of paragraph 11(1)(c), became entitled to automatic membership In the Indian
Band with which they were connected, In other words, the Instant paragraph 11(1)(c)
came into force, l.e. April 17, 1985, these Individuals were entitled to have thelr names

entered on the membership list of their Band.
%4
.

[29] The appellants say that the words "by reason only of" In subsection 10(4) do
not preclude an Indian Band from establishing a fnembership code, requiring persons
who wish to be considered for membershlp to make application to the Band. | «
acknowledge that the words "by reason only of" could allow a band to create restrictions
on continued membership for situations that arose or actlons taken after the

membership cade came Into force, However, the code cannot operate to deny
membership to those Individuals who come within paragraph 11(1)(c).

[30] A band may enact membership rules applicable to all of its members. Yet
subsections 10(4) and (5) restrict a band from enacting membership rules targeted only
at Individuals who, by reason of paragraph 11(1){c), are entitled to membership. That
distinction Is not permitted by the Act.

[31] The appellants raise three further objectlons. First, they say that thelr
membership code s required because of "band shopping." However, in respect of
persons entitled to membership under paragraph 11{1)(c), the Issue of band shopping
does not arise. Under paragraph 11(1)(c), the individuals in question are only entitled to
membership In the band in which they would have been a member but for the pre-April
17, 1985 provisions of the Indian Act. In this case, those Individuals would have been
members of the Sawrldge Band.




[32] Second, the appellants submit that the opening words of subsectlon 11(1),
“commencing on April 17, 1985," Indicate a process and not an event, l.e. that there Is no
automatic membership In a band and that Indeed some persons may not wish to be
members; rather, the word "commencing” only means that a person may apply at any
time on or after April 17, 1985. | agree that thera Is no automatic membership. However,
there Is an automatic entitlement to membership. The words "commencing on April 17,
1985" only Indicate that subsection 11(1) was not retroactive ta before April 17, 1985. As
of that date, the individuals In question In this appeal acquired an automatic entitlement
to membership in the Sawridge Band,

[33) Third, the appellants say that the individuals In questlon have not made
application for membership. Hugessen J. dealt with this argument at paragraph 12 of his
reasons:

[12] Finally, the plaintiff argued strongly that the women In question have hot applied
for membarship, This argument Is a simple “red herring". It is quite true that only some
of them have applied In accordance with the Band's membership rules, but that fact begs
the question as to whether those rules can lawfully be used to deprive them of rights to
which Parilament has declared them to he entitled. The evidence is clear that all of the
women In question wanted and sought to become members of the Band and that they
were refused at least implicitly because they did not or could not fulfil the rules' onerous
application requirements.

[34] The appellants submit, contrary to Hugessen J.'s finding, that there was no
evidence that the Individuals In question here wanted to become members of the
Sawridge Band. A review of the record demonstrates ample evidence to support
Hugessen J.'s finding. For example, by Sawrldge Band Council Resolution of July 21, 1988,
the Band Councll acknowledged that "at least 164 people had expressed an Interest In
writing in making application for membership in the Band." A list of such persons was
attached to the Band Council Resolution. Of the eleven individuals In question here, eight
were Included on that list. In additlon, the record contalns applications for indian status
and membership in the Sawridge Band made by a number of the Individuals.

[35) For these persans entitled to membership, a simple request to be included In
the Band's membership list Is all that Is required, The fact that the individuals in question
did not complete a Sawrldge Band membership application is itrelevant. As Hugessen J.
found, requiring acquired rights individuals to comply with the Sawrldge Band
membership code, In which preconditions had been created to membership, was in
contravention of the Act




[36] Of course, this finding has no bearing on the maln lssue raised by the
appellants In this actlon, namely, whether the provisions entitling persons to
membership In an Indian band are unconstitutional.

THE INJUNCTION APPLICATION
Standing

(37 I turn to the Injunction application, The appellants say that there was no lis
between the Band and the eleven persons ordered by Hugessen J. to be Included In the
Band's Membership List. The eleven Individuals are not parties to-the main actlon. The
appellants also say that the Crown Is not entitlad to seek Interlocutory reflef when it
does not seek the same final relief.

[38] | cannot accept the appellants' arguments, The Crawn Is the respondent In an
application to have validly enacted legislation struck down on constitutlonal grounds. it
Is seeking an Injunction, not only on behalf of the Individuals denied the benefits of that
legistation but on behalf of the public interest In haying the laws of Canada obeyed, The
Crown, as represented by the Attorney Géneral, has traditionally had standing ta seek
Injunctions to ensure that public bodles, suglyas an Indian band councll, follow the law
(see Rohert J. Sharpe, Injunctions and Speeﬁfc Performance, looseleaf (Aurora, ON:
Canada Law Book, 2002) at paragraph 3.30; Ontarlo.(Attorney General) v. Ontario
Teachers' Federation (1997), 36 O.R. {3d) 367 at 371-72 {Gen. Div.)). Having regard to the
Crown's standing at common law, statutory authority, contrary to the appellant;‘
submission, Is unnecessary, Hugessen J. was thus correct to find that the Crown had
standing to seek the Injunction,

[39] | also cannot aécept the argument that the Crown may not seek Interlocutory-
rellef because It has not sought the same final relief In this action. The Crown Is.
defending an attack on the constitutionality of Bill C-31 and Is seeking an Interlocutory
Injunction to require compliance with it In the Interim. If the Crown s successful in the
main action, the result will l?e that the Sawridge Band will have to enter or ragister on its
membership list the individuals who are the subject of the injunctlon application. The
Crown therefare is seeking essentlally the same rellef on the Injunctlon application as In

the main actlon.

{40} Further, section 44 of the Federal Courts Act, R.S.C. 1985, ¢. f-7, confers
Jurisdiction on the Federal Court to grant an Injunction "in all cases In which it appears to
the Court to be Just or convenient to do s0." The jurisdiction conferred by section 44 Is
extremely broad. In Canada (Human Rights Commission) v. Canadian Liberty Net, [1998]




1S.C.R. 626, the Supreme Court found that the Federal Court could grant injunctive relief
even though there was no action pending before the Court as to the final resolution of
the clalm In issue. If section 44 confers Jurlsdiction on the Court to grant an Injunction
where it Is not belng asked to grant final relief, the Court surely has jurisdiction to grant
an injunction where it will Itself make a final detarmination on an Interconnected Issue.
The requested Injunction Is therefore sufficiently cannected to the final relief claimed by
the Crown.

The Test for Granting an Interiocutory Injunction

[41} ~  The test for whether an interlocutory injunction should be granted was set out
In American Cyanamid Co. v. Ethicon Ltd,, [1975] A.C. 396 (H.L.) and adopted by the
Supreme Court In Manitoba (Attorney General) v. Matropolitan Stores (MTS) Ltd., [1987]
1S.C.R. 110 and RIR-Macdonald Inc. v. Canada (Attorney General), (1994] 1 S.C.R. 311
where, at 334, Sopinka and Cory JJ. summarized the test as follows:

First, a preliminary assessment must be made of the merits of the case to ensura that
there Is a serfous question to be tried. Secondly, It must be determined whether the
applicant would suffer Irreparable harm If the applicatlon were refused, Finally, an
assessment must be made as to which of the parties would suffer greater harm from the
granting or refusal of the remedy pending a declision on the merlts.

[42] The appellants submit that Hugessen J, erred In applying a reverse onus to the
test. Since, as will be discussed below, the Crown has satisfled the traditional test, | do
not need to consider whether the onus should be reversed.

Serlous Question

[43] In RIR-Macdonald at 337-38, the Court indicated that the threshold at the first
branch is low and that the motions Judge should proceed to the rest of the test unless .
the application is vexatious or frivolous.

[44] The appellants say that In cases where a mandatory injunction Is sought, the
older pre-American Cyanamide test of showlng a strong prima facle case for trial should
continue to apply. They rely on an Ontarlo case, Breen v, Farlow, [1995) 0.J. No. 2971
(Gen. Div.), In support of this proposition. Of course, that case Is not binding on this
Coutt. Furthermore, it has been questioned by subsequent Ontario declslons in which
orders in the nature of a mandatory Interlocutory injunction were Issued (493680
Ontario Ltd. v. Morgan, [1996] O.J. No. 4776 (Gen, Div.); Samoila v. Prudential of America
General Insurance Co. {Canada), {1999) 0.J. No. 2317 {S.C.1.)). In Morgan, Hockin J, stated
that RIR-Macdonald had modifled the old test, even for mandatory interlocutory
Injunctions {paragraph 27),




[45) The Jurlsprudence of the Federal Court on this Issue In recent years Is divided,
In Relals Nordik Inc. v. Secunda Marine Services Ltd. (1988), 24 F.T.R. 256 at paragraph 9,
Pinard 1, questloned the applicabliity of the American Cyanamide test to mandatory
interlocutory Injunctions. On the other hand, In Ansa Intemational Rent-A-Car (Canada)
Ltd. v. American International Rent-A-Car Corp. (1990), 36 F.T.R. 98 at paragraph 15,
MacKay J, accepted that the American Cyanamide test applled to mandatory Injunctions
In the same way as to prohibitory anes. Both of these cases were decided before the
Supreme Court reafflrmed Its approval of the American Cyanamide test in RIR-
Macdonald. More recently, In Patriquen v, Canada (Correctional Services), 2003 FC 927
at paragraphs 9-16, Blals J, fallowed the RIR-Macdonald test and found that there was a
serlous Issue to be tried In an application for a mandatory Interlocutory injunction (which
he dismissed on the basis that the applicant had not shown Irreparable harm).

{46) Hugessen J. followed Ansa International and held that the RIR-Macdonald test
should be applied to an Interlocutory injunction application, whether it Is prohibitory or
mandatory. In flght of Sopinka and Cory JJ.'s caution about the difficulties of engaging In
an extensive analysls of the constitutionality of leglslation at an Interlocutory stage (RIR-
Macdonald at 337), | think he was correct to do so. However, the fact that the Crown Is
asking the Court to require the appellnnts' i;dtake positive action will have to be
considered {n assessing the balance of cpnvenlenne

47 In this case, the Crown's argument thapBlIl C-31 Is constitutional Is nelther

frivolous nor vexatious. There Is, therefore, a serlous question to be tried,
°

Irreparable Harm

[48) Ordinarily, the pubilc Interest Is considerad only in the third branch of the
test. However, where, as here, the government is the applicant in a motion for
Interlocutory rellef, the public interest must also be considered In the second stage (RJR-
Macdonald at 349).

rd

)] Valldly enacted legislation Is assumed to be In the public Interest. Courts are
not to Investigate whether the leglslation actually has such an effect (RIR-Macdonald at
348-49),

[50] Allowing the appellants to ignore the requirements of the Act would
Irreparably harm the public Interest in seeing that the law Is obeyed. Until a law Is struck
down as unconstitutional or an interlm constitutlonal exemptlon Is granted by 2 court of
competent jurisdiction, citlzens and organlzations must obey It (Metropolitan Stores at
143, quoting Morgentaler v. Ackroyd (1983), 42 O.R. {2d) 659 at 666-68 (H.C.)).



[51] Further, the individuals who have been denled membership In the appellant
band are aging and, at the present rate of progress, some are unlikely ever to banefit
from amendments that were adopted to redress thelir discriminatory exclusion from
band membership. The public interest In preventing discrimination by public badles will
be Irreparably harmed if the requested Injunction is denied and the appellants are able
to continue to Ignore their obligations under Blll C-31, pending a determination of its
constitutionality.

[52] The appellants argue that there cannot be irreparable harm because, if there
was, the Crown would not have waited sixteen years aftet the commencement of the
action to seek an Injunction. The Crown submits that It explained to Hugessen J, the
reasons for the delay and stated that the very length of the proceedings had In fact
contributed to the irreparable harm as the individuals In question were growing older
and, In some cases, falling Ill.

[53] The question of whether delay in bringing an Injunction application Is fatal is a
matter of discretion for the motions judge. There Is no Indication that Hugessen J. did
not act judicially In exercising his discretion to grant the Injunction despite the timing of
the motion,

Balance of Convenlence

[54] In Metropolitan Stores at 149, Beetz J. held that Interlocutoty Injunctions
should not be granted in public law cases, "unless, in the balance of convenience, the
public interest Is taken Into conslderation and given the weight it should carry.” in this
case, the public Interest In seeing that laws are obeyed and that prior discrimination Is
remedied weighs in favour of granting the Injunction requested by the Crown.

[55) As discussed above and as Hugessen J. found, there Is a clear public interest in
seelng that legislation Is obeyed until its application Is stayed by court order or the
legislation Is set aside on final Judgment. As well, Bill C-31 was designed to remedy the
historic discrimination against Indlan women and other Indlans previously excluded from
status under the Indlan Act and band membership. There Is therefore a public interest In
seeing that the Individuals in this case are able to reap the benefits of those
amendments.

(56} On the other hand, the Sawridge Band will suffer little or no damage by
admitting nine elderly ladies and ane gentleman to membership (the Court was advised
that one of the efeven Individuals had recently died). it Is true that the Band Is being
asked to take the positive step of adding these Individuals to Its Band List but it Is difficult




to find hardship In requiring a public body to follow a law that, pending an ultimate
dstermination of its constitutionality, is currently In force. Even if the Band provides the
individuals with financlal assistance on the basis of their membership, that harm can be
remedled by damages against the Crown If the appellants subsequently succeed at trial.
Therefore, as Hugessen J, found, the balance of convenlence favours granting the

Injunction.

CONCLUSION

[571 The appeal should be dismissed.
COSTS

[58) The Crown has soﬁght costs In this Court and In the Court below. The
Interveners have sought costs In this Court only,

[59] In his Reasons for Order, Hugessen I, reserved the question of costs In favour
of the Crown, Indicating that the Crown should proceed by way of a motion for costs
under rule 369, He awarded no costs to the Interveners. It is not apparent from the
record that the Crown made a costs motion ynder rule 369 and In the absence of an
order for costs and an appeal of that orqer}’l’would not make any award of costs In the
Court below. o

[60] As to costs In this Court, the Crown and Interveners are to make submisslons
In writing, each not exceeding 3 pages, doubla-spaced, on or before 7 days from the date
of these reasons, The appellants shall make submissions in writing, not exceeding 10
pages, double-spaced, on or before 14 days from the date of these reasons. The Court
will, if requested, consider the award of a lump sum of costs inclusive of fees,
disbursements, and In the case of the Interveners, GST (See Consorzio det Prosciutto di
Parma v. Maple Leaf Meats Inc., [2003] 2 F.C. 451 (C.A.)).

[61] The Judgment of the Court will be issued as soon as the matter of costs Is
determined. :

"Marshail Rothstein"
JA
"l agree Marc No&lJ.A."
"lagree B. Malone JA."
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This is to Certify that the particulars of the undernoted birth which is on record in this Department are as foliows:

WARD, ELIZABETH MABLE Sex  FEMALE

Date of

Birth AUG 18, 1918 Place of Bith KINUSO

o Name

ot WARD, LEON
Father

His Binhplace SEFEIEESEEEaR
Name .
of CARDINAL, JOSEPHINE
Mother
oetoze A0 550 Heraimwaua EESANEERRREE &S

. Registration No.
Registered at EDMONTON on NOV 02, 1989 1918-08-019120
(Month} {Day) (Year)

Given under my hand and seal of the Director.

This 22 Day ol NOV 19
Certified Emact From

mauamm . M%—
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The issue is Elizabeth Ward's (Mother of Rosina w'ard, Grandmother of Gail O’'Connell)
relationship to Sawridge. Among the possible ansiwers is that she is the daughter of
Egbert Werd. Or that she s the daughter of Leon Ward, Ornone of the above,

Iohn Baptlste Ward #4 wes p]aced on the Sawridge paylistin 1910 with wife, five boys
and two girls. He died, likely in the flu epidemic, in 1918/1919, In 1922, one of the boys
was "transferred to #32, ngert Ward."

In 1938, Egbert's age is given as 39, his wife 30, That would mean Bgbert was born in
1899, He gets his own Sawridge number, #32, at age 23, married with no children, His
first daughter is born in 1939, name given as [Mari¢ Rose]. It would be impossible for
that daughter to be Elizabeth, since Elizabeth is the mother of Rosina (b. 1935).

‘i

'Leon Ward became #7 Sawrldge in 1910 He has three sons (b. 1910, 19‘14, and 1918) A
daughter is Born 1917, In 1918-1919, Leon'dies, likely in the flu epidemic. The baby gil
is transfered to #5, her grandmother, the widow of John Ward. The widow died in 1918
and the baby gir! is transferred to #15, St. Pletre Nesootasis and appears on his paylist

as "gther relative”. She continues as such until 1936. In that year, two things happened:
Headman St. Plerre Nesootasis died, and the relative is "now paid asa girl"~but her -
fiame is given as “Mary Delorme". .

A second daughter of John Ward 18 born in 1919, apparently Leon's widow havingbeen

pregnant at the time of her husband's death. In 1921, the second dsfughter is transferred
to #20 Sucker Creek Reserve (Leon's wife Josephing! Oubichon Cardinal was from
Sucker Creek). This daughter was transferred back. to Sawridge #41 in 1930 —
Philomene ("Flemming") Ward \Loyer. So, to sunimarize to this point, there are two
daughters of Leon's, one #5 Sawridge and the other #41 Sawridge = and neither of them
ave "Elizabeth Ward."
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NEW INFORMATION FROM Dmn PAYLISTS

George Hamelin appears on 24 July 1918 as #51 Drlﬂpile, with a woman and a newborn
boy, Norman (he later becomes #97), George is from #30 (Leo Chalifoux), she is from
#13 (William Giroux),! A daughteris added to the paylist in 1920, with a note that she
was born in 1917, A second daughter (Mary Jane) in 1923 and 1924, One of the
daughters died in 1926, A daughter was born in 1928, another in 1929, Another
daughter died in 1930, and still another in 1931, A girl Bertha is born in 1932,

amelin Ward, Dy inile

On 5 Iuly 1934, one “Elizabeth Ward Hamelin" was added to the Driftpile Cree Nation
annuity list as #51. Itis likely she wasjust 18, giving hera birthdate of about 1916 (this
is confirmed in 1939 when her age is given as 22, and 1917 is given on her father’s
paylist as her birthdate). In 1932, Elizabeth is paid at Whitefish Lake, and a child is born
(Elie Walker Hemelin) - he is apparently “adopted” and appears later as #115 Elie
Badger, Elizabeth’s annuity it paid to the priest, Father Falher. In 1939, it i3 indicated
that she is “wife of Harry de Gong, WM, ("white male”). A “comment by Indian
Agent” states, “Prairie Lake, H. DeGong is a white trader at Prairie River. Were married
June 14 1938 ('8'7). “Woman given commutation {authority] 25-131 Sept 13 1939".
Elizabeth remained on the Driftpile list until 21 June 1940.

What fs clear is that although Elizabeth Ward Hamelin becomes the wife of Harry
DeG’ong, and while tiis lﬂcely that they are the parents of I-‘leury de]ong, ghe never was g

Hamelin Ward deGong aemd to be an Indian pursamt to the Ind on 13
September 1939, It is also clear that thig Elizabesh cannot be the same person as the
“Elizabeth Ward" who appeared on the Sawrldge list as #65, In fact, “Ward” appears to

be only a given middle name and her propet name is Elizabeth Hamelin,

- r the woman who is the grandmother of Gaile O'Connell is the same person who married
Harry DeGong and 13 the mother of Fleury DeGong\ Dejong, then the proper First
Nation for Gaile O'Connell to direct her application for membership is Drifipile. There is
not and never has been any connection with Sawridge

! For further research if more Driftpile annnity paylists or summaries are available, +




Elizabeth Ward #65

There is also "Elizabeth Ward #65." She is placed on the Sawridge paylist in 1941 "Girl
Trans. from No. 118 D'pile [Age 20, which would make her born around 1920.]
Although she is described as a "gir1", she enters as a “woman". She married Colin
Courtoreille (half-breed) on August 5, 1947, and is dropped from the paylist.

An examination of the Drifpile paylists indicates that she became #118 when she was
moved from the list of Johnny Chalifoux. This fits the theory that at the time of her .
birth, the then unmarried parents (Bgbert Ward and Mary Chalifoux) placed the paper
with a family in Driftpile, If the parent of Felix Chalifoux is Johnny Chalifoux, and Felix
is actuelly the natural father of Elizabeth (as the paylist implies), this would explain
why Elizabeth was raised in the Chalifoux family, but when it was time to have her
own number, she was moved to the Pirst Nation of her legal father, Egbert Ward,

namely Sﬂwndse First Nation. Mﬂm@m@m&sﬂz@m
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SAWRIDGE FIRST NATION
NOTICE OF MEETING OF ELECTORS

TO: GAIL O'CONNELL
AND TO: ALL ELECTORS OF THE SAWRIDGE FIRST NATION

PLEASE TAKE NOTICE THAT A MEETING OF THE ELECTORS OF THE
SAWRIDGE FIRST NATION WILL BE HELD AT THE HOUR OF 10:00 A.M. ON
JANUARY §, 2013 AT THE SAWRIDGE FIRST NATION OFFICE BOARDROOM (IN
THE SAWRIDGE BAND ADMINISTRATION BUILDING LOCATED AT 806
CARIBOU TRAIL NE, SAWRIDGE IR 150G, ALBERTA).

THIS MEETING WILL BE HELD TO HEAR THE APPEAL OF GAIL O'CONNELL
IN RESPECT OF A DECISION OF THE SAWRIDGE FIRST NATION COUNCIL TO
DENY THE MEMBERSHIP APPLICATION OF GAIL O’CONNELL. THE
MEETING WILL BE HELD IN ACCORDANCE WITH THE

MEMBERSHIP RULES AND CONSTITUTION OF THE SAWRIDGE FIRST
NATION.

AT THIS MEETING GAIL O°CONNELL WILL BE PERMITTED TO BE PRESENT
AND TO MAKE REPRESENTATIONS EITHER IN PERSON OR THROUGH AN
AGENT OR COUNSEL. A DECISION MAY BE MADE WHETHER YOU ARE
PRESENT OR NOT. .

THE ELECTORS PRESENT AT THE MEETING ARE EMPOWERED TO DISPOSE
OF THE APPEAL AND MAY DO SO AFTER DELIBERATING IN CAMERA. IT IS
POSSIBLE THAT THE MEETING WILL NOT BE CONCLUDED ON THE DATE
SCHEDULED AND WILL HAVE TO BE ADJOURNED TO ANOTHER DAY BY THE
ELECTORS. ONCE A DECISION IS MADE NOTICE WILL BE PROVIDED TO THE
PERSON MAKING THE APPEAL. THE DECISION OF THE ELECTORS SHALL BE
FINAL.

THIS NOTICE I8 PROVIDED BY THE SAWRIDGE FIRST NATION ON
THE 21 DAY OF NOVEMBER 2012

-

W_.__—




APPLICANT: Gail Elizabeth O'Connell

ADDRESS: 3 Dodge Ave, Red Deer, AB

PHONE: (403) 348-0201

APPLICABLE MEMBERSHIP SECTION # -2

APPLICATION REQUIRED? Yes

SPECIFICRIGHT  Neo

BECAUSE: Applicant is the Daughter of a Bill C-31 and registered as a 6(2) under the Indian Act.

Applicant’s mother (Rosina Lindberg) was reinstated pursuant to the order of Hugesson as
an Absolute - having been omitted from the list due to non-Indian paternity, It appears that
Rosina Wards Mother (Elizabeth Ward) lost her status on marriage to her Non-Indian
Pather, [t appears that Rosina was bom in 1935 (when her mother was 17) but we do not
know when they got married. Rosina’s Birth Certificate does not lista father, Elizabeth
‘Ward appears to have been on the Sawridge Pay list once in 1920 and then appears only at
Sucker Creek and Driftpile. It i3 arguable that Rosina was an omission and nota C-31, In
other words an error bafore Bill C-31. Even if Rosina had been on the list from birth, Gail
would not have been on the list from birth since Rosina was married to Lindberg (a non-
Indian) at the time of Gail’s birth. It is also arguable that Rosina and all of her deéscendants
really belong to Driftpile or Sucker Cresk,

APPLICATION
Application satisfactorily completed? Yes
Applicant interviewed by both Councillors?  Yes ___ No_x

Applicant interviewed by Chief? Yes___  No_x

SUMMARY OF FACTS CONSIDERED |

CONNECTION TO FIRST NATION

e Applicant’s mother (Rosina Lindberg) was reinstated pursuant to the order of Hugesson as an
Absolute — having been omitted from the list due to non-Indian paterity, It appears that Rosina
Wards Mother (Elizabeth Ward) lost her status on marriage to her Non-Indian Father, It appears that
Rosina was born In 1935 (when her mother was 17) but we do not know when they got married.
Rosina’s Birth Certificate does not list a father.

s Applicant’s Grandmother, Elizabeth Ward, appears to have been on the Sawridge Pay list once in
1920 and then appears only at Sucker Creek and Driftpile. It is arguable that Rosina was an omission
and not a C-31. In other words an error before Bill C-31. Even if Rosina had been on the list from
birth, Gail would not have been on the list from birth sinca Rosina was married to Lindberg (a non-
Indian) at the time of Gail's birth, It is also arguable that Rosina and all of her descendants really
belong to Driftpile or Sucker Creek.

o  Applicant fails to explain how mother lost her status. But indicates that her mother had Registry
4540040701 at the time of applicants birth. This cannot be true.




( and its History, Customs, Traditions, Culture

and Communal Life).

e No current knowledge or ties to the First Nation,

o  Would like to learn more,

o Has never lived in or participated in the Community or the First Nation.

» No contact with any active First Nation Members except two recently roinstated members who
are not active,
No stated interest to get involved in community or First Nation,
Applicant not known to First Nation members
Not believed that applicant has any opportunity to contributs to Plrat Nation

(Hlstoty Customs. Tradmonl. Cultun and Communal Life)
o NoCree
» Knows Nothing about the First Nation®s History, Customs, Traditions or Culture,
s Knows her Mom and Uncle Fleury Dejong

(Not a Detriment)
¢ Employed — Dental Receptionist/Office Administrator
Debt Free
Owns own homs
No Criminal Record
No Drivers License Suspension
Hardworking and self sufficient
Good Student
Positive letters of reference from three people who have known her for 1-2 years — one reference
knew her 25 years,

OTHER CONSIDERATIONS

Children Yes - Has 3 Adult Children
Spouse . No - Divorced

Good Health.

Decision )
Membership Denied based on
1 Appllc:g; ]ll'ms Insufficlent connection to First Nation. Connection Is with Sucker Creek
and D e,
2) Did not have any specific "right’ to have name entered in the Membership List of the
Sawrldge First Nation.
3) The Councll was not compelled to exercise its discretion to add name to the Membership
List as It did not fesl, in its judgment, that admission into Membership of the First Nation
would ba in the best interests and welfare of the First Natlon.




APPEAL PROCEDURE

This procedure shall apply to the appeal of any person (herein called the "Appellant"),

whose application for membership In the Sawridge First Nation (herein called the "First Nation")
has been denied pursuant to Sawridge Membership Rules.

COMMENCEMENT OF APPEAL

ll

The Appeal shall be commenced by the Appellmf serving a Notice of Appeal in writing
to the First Nation Council at the Office of the First Nation within 15 days after the First
Natlon has communicated to the Appellant the Decision of the First Nation Council,

The Appeal shall be heard by the Electors of the First Nation In attendance (herein called
the "Appeal Committee") at a meeting convened by First Nation Council for the purposes
of hearing the Appeal,

The Appellant shall be given notice of the date, time and place of the hearing before the
Appeal Committee.

APPEAL COMMITTEE

The Appeal Committes shall consist of the Electors of the First Nation in attendance at
the Meeting convened by the First Nation Councl for the purpose of hearing the Appeal.

The Appenl hearing shall be scheduled to be heard within 60 days of receipt of a Notice
of Appeal subject ta the right of the Appeal Committes to adjourn the hearing from time
to time, Prior to the Appeal hearing commencing, the Appeal hearing may be postponed
to a later date, that is more then 60 days after receipt of the Notice of Appeal, at the
request of the Appellant,

The Chair of the Appeal Committee shall be the Speaker of the Assembly or if the
Speaker Is unable or unwilling to chair, a Member of the Appeal Committee elected by
the Members of the Appeal Committee in attendance.

There shall be no quorum requirement for the Appeal Committee however, if the Appeal
Committee is of the view that the number of Electors of the First Nation in attendance are
not sufficient to conduct business, they may adjourn the hearing to such time as they
deoide in order to allow more Electors to attend.

HEARING PROCEDURE

8.

9.

The Appeal Hearing shall be conducted by the Chair.
The Chair shall decide all matters in relation to procedure.

(E6161322.00CX: )




10.
11,
12.

13,

14,

15.

5
The Appellant may be represented by Legal Counsel.

The Appeal Committee may retain Legal Counsel to assist in the conduct of the Appeal.

Ifthe Appellant or the Appellant's representative does not attend at the commencement of
the Appeal, the Appeal Committes may adjourn the Heering for a reasonable period of
time in order to allow the attendance of the Appellant or the Appellant's representative
and after the expiration of a reasonable period of time, the Appeal Committes may
proceed to hear the Appeal in the absence of the Appellant or the Appellant's
representative.

The Chair of the Appeal Committee shall provide the Appellant and the Appeal
Committee with a copy of the Application for Membershlp, the Decision of First Nation
Council and the Notice of Appeal.

The Appeal Hearlng procedure shall be as follows:

(8)  The Chair shall introduce himself or herself}

(b)  The Chalr shall request the Appellant, and if represented, his/her Legal Counsel to
introduce themselves;

(¢)  The Chair shall request that the Appeal Committee, and if represented, its Legal
Counsel to introduce themselves;

(d)  The Chair shall confirm that the Appellant has received a copy of the Application
for Membership and the Decision of First Nation Council,

()  The Chair shall confirm that the Appeal Committes has received a copy of the
At!:pllcatlon for Membership, the decision of First Nation Council and the Notice
of Appeal; )

()  The Chair shall confirm that the Appellaat, and if represented, histher Legal
Counsel have received a copy of the Appeal Procedure.

(8) The Chair shall ask the Appellant to make thelr submissions with respect to the
Appeal;

(h)  Following the submissions of the Appellant, the Chair shall ask if any Member of
the Appeal Committee wishes to make submissions. If any Member of the
Appeal Commitice wishes to make submissions, they will be allowed an
opportunity.

()  The Appellant, and if represented, his/her Legal Counsel will then be asked if
they have any submissions they wish to meke in response to the submissions
made by any Members of the Appeal Committes, If they wish to make
submissions in response, they will be allowed an opportunity,

()  When these submissions are concluded, the Appellant will be advised that the
submissions shall be considered by the Appeal Committes and a Decision will be
made and communicated to him/her within thirty (30) days of the date of the
Hearing.

All persons shall be given a reasonable amount of time to make submissions, however,
the Chalr may, in his or her discretion set reasonable time limits in relation to any
submIssions.

{E6I61322.00CX; 1}




16.

17,

3

The Chair may adjourn the Appeal Committee Hearing at any time he or she deems it
NECESsAry,

There shall be no transcript or other record of the Appeal Committee Hearing except for
the Application for Membership, the Decision of First Nation Council, the Notice of
Appeal and any written submissions or other documentation presented to the Appeal
Committee,

DELIBERATIONS

19.

20.

2l

22.

23,

Immediately following the conclusion of the submissions to the Appeal Committee, the
Appeal Committee shall meet in camera to make a decision.

The Appellant, and if represented, his/her Legal Counsel, shall be advised that the Appeal
Committee may reconvene if they require further submissions and the Appellant and
Legal Counsel shall be requested to wait outside of the meeting room of the Appeal
Committee for up to @ maximum of one hour while the Appeal Committee deliberates in
camera to determine if any further submissions are required.

If during deliberatlons it is determined that no further submissions shall be required, the
Appellant and if represented, his/her Legal Counsel shall be advised and shall be
excused,

If during deliberetions it Is determined that further submissions are required, the Appeal
Committee may reconvene and open the meeting for that purpose however the Appellant
and if represented, his’her Legal Counsel shall be provided notice and an opportunity to
attend.

During the deliberations in camera, the only persons who may be present are the Appeal
Committee, the Chair and Legal Counsel if retained by the Appeal Committee and any
other person the Appeal Committee permits,

There shall be no recording or notes taken with respect to the in camera deliberations of
the Appeal Committee.

DECISION BASED ON CONSENSUS

24,

During the deliberations, any Member of the Appeal Committee may make a proposal
either to allow the Appeal and grant Membership to the Appellant or to dismiss the
Appeal and uphold the decision to deny the Appellant Membershlp, Any such proposal
shall include reasons for the proposed decision, Once the proposal is made, it shall be
discussed by the Appeal Committee and any member of the Appeal Committee may
propose amendments or changes. The Appeal Committee will endeavor to reach a
consensus decision on the disposition of the Appeal. A consensus will be reached if all
of the Members of the Appeal Committee present agree that the decision and the reasons
for the decision are acceptable. A consensus mey only be considered to be reached if the
decision and reasons are written out and every person who Is in attendance at the
deliberations of the Appeal Committee has indicated their acceptance of the decision, If

{E6161322.D0CX, 1)




235,

a consensus decisfon ig reached, the written decision with the reasons shall be provided to
the Appellant and if represented, his/her Legal Counsel,

If the deliberations continue for more than two hours and the Appeal Committes has
failed to reach a consensus, the Appeal Committee may continue to deliberate however,
after this time has expired, the deliberation shall end if any Member of the Appeal
Committee makes a motion to end the deliberations and that Motion is passed by a
majority of the Appeal Committe in attendance. If the dellberations ere ended in this
fashion, then the Members of the Appeal Committee in attendance shall vote by way of
secret ballot to either allow the Appeal or to dismiss the Appeal. If a vote by secret ballot
is held, the decision of the majority shall be the decision of the Appeal Committee
however, in the case of a tle, the Appeat shall be dismissed. When a decision is made as
a result of a secret ballot, a Notlce of Decision shall be provided to the Appellant
indicating only that the Appeal Committee allowed or denied the Appeal.

DECISIONS

26!

27.

28.

29,

The Appellant shall be provided with Notice of Decision of the Appeal Committes within
30 days of the Appeal Hearing. The Notice of Decision shall be mailed to the mailing
address provided by the Appellant on the Application for Membership Form.

If the decision of the Appeal Committee is to allow the Appeal in relation to the
Application for Membership, the name of the Appellant shall be entered on the First
Nation Membership List.

If the decision of the Appeal Committes is to dismiss the Appeal, the Appellant shall
have no further right to apply for Membership in the First Nation.

The decision of the Appeal Committee is final and binding and not subject to review.

{E6161322,00CX; 1)
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SAWRIDGE FIRST NATION
NOTICE OF MEETING OF ELECTORS

TO: GAIL O’CONNELL
AND TO: ALL ELECTORS OF THE SAWRIDGE FIRST NATION

PLEASE TAKE NOTICE THAT A MEETING OF THE ELECTORS OF THE
SAWRIDGE FIRST NATION WILL BE HELD AT THE HOUR OF 10:00 AM. ON
JANUARY 5, 2013 AT THE SAWRIDGE FIRST NATION OFFICE BOARDROOM (IN
THE SAWRIDGE BAND ADMINISTRATION BUILDING LOCATED AT 806
CARIBOU TRAIL NE, SAWRIDGE IR 150G, ALBERTA).

THIS MEETING WILL BE HELD TO HEAR THE APPFAL OF GAIL 0°CONNELL
IN RESPECT OF A DECISION OF THE SAWRIDGE FIRST NATION COUNCIL TO
DENY THE MEMBERSHIP APPLICATION OF GAIL O’CONNELL. THE
MEETING WILL BE HELD IN ACCORDANCE WITH THE APPEAL PROCEDURE,

AND CONSTITUTION OF THE SAWRIDGE FIRST
NATION., '

AT THIS MEETING GAIL O'CONNELL WILL BE PERMITTED TO BE PRESENT
AND TO MAKE REPRESENTATIONS EITHER IN PERSON OR THROUGH AN
AGENT OR COUNSEL. A DECISION MAY BE MADE WHETHER YOU ARE
PRESENT OR NOT.

THE ELECTORS PRESENT AT THE MEETING ARE, EMPOWERED TO DISPOSE
OF THE APPEAL AND MAY DO SO AFTER DELIBERATING IIV CAMERA, IT IS
POSSIBLE. THAT THE MEETING WILL NOT BE CONCLUDED ON THE DATE
SCHEDULED AND WILL HAVE TO BE ADJOURNED TO ANOTHER DAY BY THE
ELECTORS, ONCE A DECISION IS MADE NOTICE WILL BE PROVIDED TO THE
PERSON MAKING THE APPEAL. THE DECISION OF THE ELECTORS SHALL BE

THIS NOTICE IS PROVIDED BY THE SAWRIDGE FIRST NATION ON
THE 21 DAY OF NOVEMBER 2012

-

.

———




APPLICANT: Gail Elizabeth O’Connell
ADDRESS: 3 Dodge Ave, Red Deer, AB
PHONE: (403) 348-0201
APPLICABLE MEMBERSHIP SECTION #-2
APPLICATION REQUIRED? Yes

SPECIFIC RIGHT No

BECAUSE: Applicant is the Daughter of a Bill C-.

8 reinstated pursuant to' th§ order of Hugesson as
an Absoluts — having been omitted ﬁ'oﬁt:ﬁ:g list ue,gp gon—lndian pmgity It appears that
Rosina Wards Mother (Elizabeth Ward) Ioit Her to hef Non-Indian
Father. Itappears that R} bord in 1 Sﬁiwhcnharmothuwul‘?) but we do not
know when they got m ‘*%, 3’ Birth Cerlifiate does not list a futher, Elizabeth
Ward appears to have been oithe ge Pay listginge in 1920 and then appears only at
Sucker Creek and Drlﬁplla. It Agrgun’iﬂd’ At RosingWiis sn omission and not 2 C-31. In
"6i31, Evefi i Rosina hdden on the list from birth, Gall

irth 8fnice Roling was married to Lindberg (a non-
5 arguablé‘that Rosina and all of her descendants

Absolute - having been o "ﬁ:td from the list due to non-Indian paternity. It appearsthat Rosina
Wards Mother (Elizabeth Ward) lost her status on marriage to her Non-Indian Father. It appears that
Rosina was born in 1935 (when her mother was 17) but we do not know when they got married,
Rasina’s Birth Certificate does not list a father.

» Applicant's Grandmother, Elizabeth Ward, appears to have been on the Sawridge Pay list once in
1920 and then appears only at Sucker Creek and Driftpile. It i3 arguable that Rosina was an omission
and not a C-31. In ether words an error before Bill C-31. Even if Rosina had been on the list from
birth, Gail would not have been on the list from birth since Rosina was married to Lindberg (a non-
Indian) at the time of Gail’s birth. It is also arguable that Rosina and all of her descendants really
belong to Driftpile or Sucker Creek.

e Applicant fails to explain how mother lost her status. But indicates that her mother had Reglstry

4540040701 at the time of applicants birth. This cannot be true,




DN( and its History, Customs, Traditions, Culture

S ATI
and Communal Life).
o No current knowledge or ties to the First Nation.
Would like to learn more.

e

o Has never lived In or participated in the Community or the First Nation,

¢ No contact with any active First Nation Members except two recently reinstated members who
are not active,

o No stated interest to get involved in community or First Naﬂon.

s Applicant not known to First Nation members

o Notbelleved that appticant has any oppertunity to eontrlhqtq ’mﬂm Nation

(‘Not a Detriment)
¢ Employed ~ Dental Receptmnns'@t{iﬁca‘{\dminisuat
Do& Fres
Owns ewn home
No Criminal Recod,....

L ]

L]

L]

¢ NoDrivers Llog(;‘wﬁui

. Hnﬂworhngﬂd%ﬂmfﬂ\é’i
]
[ 4

>

-4
7
S

S -'

Good Student "z,
Posltwe letters of réfetenc

Children
Spouse

4

Good Health,

Membership Denled based on

1) Applicant has insufficlent connection to First Nation, Connection Is with Sucker Creek
and Driftpile.

2) Did not have any specific "right' to have name entered In the Membership List of the
Sawridge First Nation,

3) The Councll was not compelled to exercise its discretion to add name to the Membership
List es it did not feel, in its judgment, that admission into Membaerahip of the First Nation
would be in the best lnterests and welfare of the First Nation.




APPEAL PROCEDURE

This procedure shall apply to the appeal of any person (herein called the "Appellant"),

whose application for membership in the Sawridge First Nation (herein called the "First Nation")
has been denied pursuant to Sewridge Membership Rules.

COMMENCEMENT OF APPEAL

The Appeal shall be commenced by the Appellant serving a Notlce of Appeal in writing
to the First Nation Councll at the Offlce of the First Natlon within 15 days after the First
Nation has conimunicated ta the Appellant the Decislon of the First Nation Council.

The Appeal shall be heard by the Electors of the First Nation in attendance (herein called
the "Appeal Committee™) at a meeting convened by First Nation Council for the purposes
of hearing the Appeal.

The Appellant shall be given notice of the date, time and place of the hearing before the
Appeal Committee.

APPEAL COMMITTEE

The Appeal Committee shall consist of the Electors of the First Nation in attendance at
the Meeting convened by the First Nation Cauncil for the purpose of hearing the Appeal,

The Appeal hearing shall be scheduled to be heard within 60 days of receipt df a Notice
of Appeal subject to the right of the Appsal Committee to adjoum the hearing from time
to time. Prior to the Appeal hearing commencing, the Appeal hearing may be postponed
to a later date, that is more than 60 days after receipt of the Notice of Appeal, at the
request of the Appellant,

The Chair of the Appeal Committee shall be the Speaker of the Assembly or if the
Speaker is unable or unwilling to cheir, a Member of the Appeal Committee elected by
the Members of the Appeal Committee in attendance, :

There shall be no quorum requirement for the Appeal Committee however, if the Appeal
Committee is of the view that the number of Eleptors of the First Nation in attendance are
not sufficlent to conduct business, they may adjourn the hearing to such time as they
decide in order to allow more Electors to attend.

HEARING PROCEDURE

8.
9.

The Appeal Hearing shall be conducted by the Chair.

The Chair shall decide all mattets in relation to procedure,

|E6161322,00CX; 1)




10.
1l.
12,

13.

14,

The Appellant may be represented by Legal Counsel,
The Appeal Committee may retain Legal Counsel to asslst in the conduct of the Appeal.

If the Appellant or the Appellant's representative does not attend at the commencement of
the Appeal, the Appeal Committee may adjourn the Hearing for a reasonable period of
time in order to allow the attendance of the Appellant or the Appellant's representative
and after the expiration of a reasonable period of time, the Appeal Committee may
proceed to hear the Appeal in the absence of the Appellant or the Appellant’s
representative,

The Chair of the Appeal Committee shall provide the Appellant and the Appeal
Committee with a copy of the Application for Membership, the Decislon of First Nation
Counoil and the Notice of Appeal.

The Appea! Hearing procedure shell be as follows:

(8  The Chair shall introduce himself or herself}

(b)  The Chair shall réquest the Appellant, and if represented, his/her Legal Counsa! to
introduce thémselves;

()  The Chair shall request that the Appeal Committee, and if represented, its Legal
Counsel ta introduce themselves;

(d)  The Chalr shal] confirm that the Appellant has received a copy-of the Application
for Membership and the Decision of First Nation Councll.

(&)  The Chair shall confirm that the Appeal Commiittes has received & copy of the
Application for Membership, the decision of First Nation Council and the Notice
of Appeal;

(@  The Chair shall confirm that the Appellant, and if represented, his/her Legal
Counsel have recelved a copy of the Appeal Procedure,

(g) The Chalir shall ask the Appellant to make their submissions with respect to the
Appeal;

(h)  Following the submissions of the Appellant, the Chalr shall ask if any Member of
the Appeal Committee wishes to make submissions. If any Member of the
Appeal Committee wishes to make submissions, they will be allowed an
opportunity.

()  The Appellant, and if represented, his/her Legal Counsel will then be asked if
they have any submissions they wish to make in response to the submissions
made by any Members of the Appeal Committee, If they wish to make
submissions in response, they will be allowed an opportunity.

® When thess subinissions are concluded, the Appellant will be advised that the
submiissions shall be considered by the Appeal Committse and a Declsion will be
made and communicated to him/her within thirty (30) days of the date of the
Heatlng.

All persons shall be given a reasonable amount of time to maks submissions, howevey,
the Cheir may, in his or her disoretion set reasonable time limits in relation to any
submissions.

(E6181322.00CX; 1)




16.

17.

18.

19,

20,

21,

23,

24,

The Chair may adjourn the Appeal Committee Hearlng at any time he or she deems it
necessary.

There shall be no transcript or other record of the Appeal Committee Hearing except for
the Application for Membership, the Decision of First Nation Counoll, the Notice of
Appeal and any written submissions or other documentation presented to the Appeal
Committes,

NS

Immediately following the conclusion of the submissions to the Appeal Committee, the
Appeal Committee shall meet in camera to make a decision.

The Appellant, and if represented, his/her Legal Counsel, shell be advised that the Appeal
Committee may reconvene if they requxre further submissions and the Appellant and
Legal Counsel shall be requested to wait outside of the meeting room of the Appeal
Committee for up to @ maximum of one hour while the Appeal Commlttee deliberates in
camera to determing if any further submissions are required.

If during deliberations it Is determined that no further submissions shall be required, the
Appellant and if represented, histher Legal Counsel shall be advised and shall be
excused,

If during deliberations it is deteimined that further submissions are required, the Appeal
Committee may reconvene and open the meeting for that purpase however the Appellant
and if represented, his/her Legal Counsel shall be provided notice and an opportunity to
attend.,

During the deliberations In camera, the only persons who may be present are the Appeal
Committes, the Chair and Legal Counsel if retained by the Appeal Committee and any
other person the Appeal Commiitee permits,

There shall be no recording ar notes taken with respect to the in camera deliberations of
the Appeal Commiitee.

SED O E

During the deliberations, any Member of the Appeal Committee may make a proposal
either to allow the Appeal and grant Membership to the Appellant or to dismiss the
Appeal and uphold the decision to deny the Appellant Membership. Any such proposal
shall include reasons for the proposed decision, Once the proposal is made, it shall be
discussed by the Appeal Committee and ahy member of the Appeal Cornmittee may
propose amendments or changes. The Appeal Commiites will endeavor to reach a
consensus decision on the disposition of the Appeal. A consensus will be reached if all
of the Members of the Appeal Committee present agree that the decision and the reasons
for the desision are acceptable. A consensus may only be considered to be reached if the
decision and reasons are written out and every person who is in attendance at the
deliberations of the Appeal Committee has indlcated thelt acceptance of the decision. If
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25.

4

a consensus decision 1s reached, the written decislon with the reasons shall be provided to
the Appellant and if represented, his/her Legal Counssl,

If the deliberations continue for more than two hours and the Appeal Committes has
failed to reach a consensus, the Appeal Committee may continue to deliberate however,
after this time has expired, the deliberation shall end if any Member<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>