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I. STATEMENT OF FACTS

Introduction

1.

The proceeding below (“the Action™) deals with a Trust valued at over 70 million dollars, and its
applications for approval of:

1.) aproposed change to the Trust beneficiary definition;
ii.) distribution or dissipation of trust funds; and
iii.)approval of settlement of assets into the Trust

The outcome of the Action has the potential for life changing consequences for the recognized
Minor Beneficiaries and the children of applicants seeking membership in Sawridge First Nation
(“Candidate Children”) (collectively “the Affected Minors™).

The proposed definition change will result in any accepted member of Sawridge First Nation
(“SFN”) becoming a beneficiary of the Trust. The proposed change injects the SFN membership
definition and process into a trust context and requires it be evaluated in that context, as
recognized by the Court in the 2012 Court of Queen’s Bench Decision (“Sawridge #1”).!

In 2013 this Court (“Sawridge #2”), and the Court below in 2012 (“Sawridge #1”), recognized,
inter alia, the potential conflicts of interest of the Applicant Trustees and the adult beneficiaries
of the Trust. These conflict issues were the basis for the Courts’ findings that the Affected
Minors required independent representation.

The OPGT consented to take on the role of independent litigation representative on the basis of
the capacity, the tasks and functions and terms of appointment established by the Court of
Queen’s Bench in Sawridge #12, and affirmed by the Court of Appeal in Sawridge #2.

The December 17, 2015 Reasons for Judgment (“the Judgment Under Appeal”) altered the
OPGT’s capacity, the tasks and functions it was assigned or the terms of its appointment without
notice to the OPGT that such variations were being considered.

The Judgment Under Appeal significantly altered the OPGT’s ability to act as an independent and
effective4 litigation representative for the Affected Minors. The revised terms of appointment
include:

i) A compleste removal of legal representation for a group of approximately 39-54 Candidate
Children;

ii.) Prohibition from addressing the Trustee’s conflicts of interests, even in relation to how that
affects the proposed beneficiary definition change;’

1 1985 Sawridge Trust v. Alberta (Public Trustee), 2012 ABQB 365 (Q.B.) [Public Trustee’s Authorities, Tab 3)

® 1985 Sawridge Trust v. Alberta (Public Trustee), 2012 ABQB 365 (Q.B.) [Public Trustee’s Authorities, Tab 3]

3 1985 Sawridge Trust v. Alberta (Public Trustee), 2013 ABCA 226 (C.A.) [Public Trustee’s Authorities, Tab 4]

41985 Sawridge Trust v. Alberta (Public Trustee), 2015 ABQB 799 (Q.B.), at paras. 36-37, 48-49, 51-56, 69-71 [Public Trustee’s
Authorities, Tab 5]

> Affidavit of Roman Bombak, dated February 8, 2016, paras 10-12

® Affidavit of Roman Bombak, dated February 8, 2016, paras 15-17, Exhibit B
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iii.) Prohibition from addressing whether the SFN membership process is discriminatory, biased,
unreasonable, delayed without reason, or otherwise breaching Charter principles and the
requirements of natural justice, regardless of whether that affects the validity of the proposed
definition change, viewed from the lens of basic trust principles.’

8. These amendments were made without notice to the OPGT. The OPGT was not given an
opportunity to make submissions, pursuant to s. 6(3) of the Public Trustee Act, regarding how the
proposed changes would impact the interests of the Affected Minors and the OPGT’s ability to
act as an effective and independent litigation representative in the proceeding.

9. Without a stay, the Affected Minors will be required, through the OPGT, to take positions on key
applications and issues under the terms of the Judgment Under Appeal, including production,
questioning and a possible distribution or dissipation of funds from the Trust. This will occur
while the OPGT is restricted in its ability to effectively represent all Affected Minors.
Furthermore some of the Affected Minors will no longer have any legal representation during
those steps.®

Background Facts

10. The background history of the Action is set out in detail in the Affidavit of Roman Bombak.’

11. The capacity, the tasks and functions the OPGT was assigned and the terms of its appointment as
litigation representative as set by Sawridge #1 and Sawridge #2 included :'°

i.) The OPGT was to act as the litigation representative for the Affected Minors, including an
obligation to identify the Affected Minors it represented;’’

ii.) The conflicts of interest within SFN and the Trust required the OPGT to be an independent
litigation representative. '?

ili.)The OPGT was to inquire into the process the SFN used to determine membership,
specifically information that would assist the Court and the OPGT to evaluate, whether or not
those processes are discriminatory, biased, unreasonable, delayed without reason, and
otherwise in breach Charter principles and the requirements of natural justice."

12. The OPGT relied on the Sawridge #1 and #2 terms of appointment to represent the Affected
Minors on the questions of, inter alia, how the SFN membership process and Trustee conflicts of
interest affected the validity of the proposed beneficiary definition amendment.'*

7 Affidavit of Roman Bombak, dated February 8, 2016, paras 15-17

® Affidavit of Roman Bombak, dated February 8, 2016, paras 17-21

® Affidavit of Roman Bombak, dated February 8, 2016, paras 3-7

' 1985 Sawridge Trust v. Alberta (Public Trustee), 2012 ABQB 365 (Q.B.) [Public Trustee’s Authorities, Tab 3]; /1985 Sawridge
Trust v. Alberta (Public Trustee), 2013 ABCA 226 (C.A.) [Public Trustee’s Authorities, Tab 4]; Affidavit of Roman Bombalk,
dated February 8, 2016, paras 5

"' 1985 Sawridge Trust v. Alberta (Public Trustee), 2012 ABQB 365 (Q.B.), at paras. 32 and 50 [Public Trustee’s Authorities, Tab
3]

12 1985 Sawridge Trust v. Alberta (Public Trustee), 2012 ABQB 365 (Q.B.), at paras. 22-29, 34-36, 39 and 42 [Public Trustee’s
Authorities, Tab 3}; 1985 Sawridge Trust v. Alberta (Public Trustee), 2013 ABCA 226 (C.A.), at paras. 19, 21, and 25-28 [Public
Trustee’s Authorities, Tab 4}

1985 Sawridge Trust v. Alberta (Public Trustee), 2012 ABQB 365 (Q.B.), at para. 54 [Public Trustee’s Authorities, Tab 3]

1 Affidavit of Roman Bombak, dated February 8, 2016, paras 7



13. The OPGT relied on Sawridge #1 and #2 to determine the groups of Affected Minors it
represented, which included 45-60 Candidate Children.'

14. The Judgment Under Appeal removes or alters the OPGT’s capacity, the tasks and functions it
was assigned and the terms of its appointment as independent litigation representative in a
manner that will cause irreparable harm to the interests of the Affected Minors and the public
interest if the Judgment is not stayed pending appeal. The changes include:'®

i.) Removal of legal representation for the majority of the Candidate Children;

ii.) Prohibition of questioning, production requests or submissions on the SFN membership
process or the Trustee’s conflicts of interest, even in relation to identification of Affected
Minors, the validity of the proposed beneficiary definition or appropriateness of a distribution
from the Trust;

iii.)Removal or erosion of the protections that ensured the OPGT could function as an
independent litigation representative.

15. These changes occurred without notice to the OPGT. The OPGT was not provided an
opportunity to make submissions regarding how its restricted role would impact the interests of
the Affected Minors. These changes occurred contrary to the requirements of s. 6 of the Public

Trustee Act.

II. STATEMENT OF ISSUES

16. Are the requirements for a Stay met such that the December 17, 2015 judgment should be stayed
pending the outcome of Appeal No. 1603-0029AC.

III. SUBMISSIONS OF THE LAW

17. The elements of the test for a stay are well known. The OPGT submits the Affected Minors meet
all requirements for a stay pending appeal.'’

A) Serious Issues

18. This element of the test requires that the agppeal raise a serious issue that is not frivolous. The
threshold for serious issue is a low one."® The OPGT was appointed to be an effective and
independent litigation representative for the Affected Minors. The Judgment Under Appeal
removes legal representation for the majority of Candidate Children and restricts the OPGT’s
terms of representation to such an extent that the OPGT will no longer be effective or have its
independence fully protected.

19. These changes occurred without consideration for the requirements of Section 6 of the Public
Trustee Act. The requirement of a serious issue is met.

5 Affidavit of Roman Bombak, dated February 8, 2016, paras 10-12

18 1985 Sawridge Trust v. Alberta (Public Trustee), 2015 ABQB 799 (Q.B.), at paras. 36-37, 48-49, 51-56, 69-71 [Public Trustee’s
Authorities, Tab 5]; Affidavit of Roman Bombak, dated February 8, 2016, paras 10-21

Y7 RIR-MacDonald Inc. v. Canada (Attorney General) [1994] S.C.J. No. 17 (S.C.C.) |Public Trustee’s Authorities, Tab 10}

'® RIR-MacDonald Inc. v. Canada (Attorney General) [1994] S.C.J. No. 17 (§.C.C.), para 44 and 49 [Public Trustee’s Authorities,

Tab 10}
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B) Irreparable Harm

20. Being subject to the 1mpacts of a decision that originates from a breach of natural justice is, in and
of itself, irreparable harm.'” The breach of 5.6(3) of the Public Trustee Act, in this context,
equates to irreparable harm.

21. The complete removal of legal representation for 39-54 Candidate Children for the steps
contemplated by the Judgment Under Appeal is sufficient to prove 1rreparable harm, particularly
as distribution or at least dissipation of funds from the Trust is contemplated.?

22. Irreparable harm is also established by:

1) The restrictions placed on the OPGT’s capacity, tasks and functions and terms of appointment
are such that the OPGT will no longer be able to act as an effective or independent litigation
representative in relation to the steps required under the Judgment Under Appeal.?!

if) If the decision below is implemented prior to hearing of the appeal in this matter, a path will
be set where critical matters are decided and significant expenditures will be approved from
the Trust in a context where the Affected Minor’s litigation representative cannot even make
submissions on key issues that could affect the very validity of the proposed beneficiary
definition change.?

23.The OPGT’s independence was required for, inter alia, reasons of public policy, namely
protection of minors and assurance there was no disincentive to the OPGT to act or to represent
the mterests of Affected Minors when there is a clear need for representation of minors’

mterests

24. Where the public interest is at stake, the requirement to prove 1rreparab1e harm is deemed to be
met.** Further, where a statutory body is prevented from exercising a power or rlght granted by
statute such as s.6 of the Public Trustee Act, that represents irreparable harm in itself

C) Balance of Convenience

25. Public interest considerations are also a compelling factor in the balance of convenience.

26. The decisions that will be made under the terms of the Judgment Under Appeal between now and
the outcome of the appeal have the real potential to affect the rights of a group of Candidate
Children who are no longer represented by the OGPT. Further, the limitations that have been

¥ Waldner v. Ponderosa Hutterian Brethren [2003] A.J. No. 7 (Q.B.); [2003] A.J. No. 1503 (C.A.) [Public Trustce’s Authorities,
l‘ ab 13]

*® Affidavit of Roman Bombak, dated February 8, 2016, paras 17-21

! Affidavit of Roman Bombak, dated February 8, 2016, paras 13-21

*? Affidavit of Roman Bombak, dated February 8, 2016, paras 15 and 17
B L.C. v. Alberta (Métis Settlements Child & Family Services, Region 10) [2011] A.J. No. 84 (Q.B.) para 29-30, 53-55 [Public
Trustee’s Authorities, Tab 7}; Thomlinson v. Alberta (Child Services) [2003] A.J. No. 716 (Q.B.) para 117-119 [Public Trustee’s
Authorities, Tab 11}
* RIR-MacDonald Inc. v. Canada (Attorney General) [1994] S.C.J. No. 17 (S.C.C.), para 71-72 [Public Trustee’s Authorities, Tab
10}
¥ RJR-MacDonald Inc. v. Canada (Attorney General) [1994] S.C.J. No. 17 (S.C.C.), para 66 and 71-73 [Public Trustee’s
Authorities, Tab 10]; David Hunt Farms Ltd. v. Canada (Minister of Agriculture) (C.A.) [1994] 2 F.C. 625 (F.C.A)), para 19-21
{Public Trustee’s Authorities, Tab 6]
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placed on the OPGT regarding submissions on the proposed beneficiary definition change will
prevent the OPGT from representing the best interests of the minor beneficiaries the 2015
decision permits it to continue to represent. The impacts on the Affected Minors are potentially
of the magnitude of a million dollars or more per person. The potential for such life changing
impacts weights the balance of convenience in favor of the Affected Minors.

27. This is also a case where the parens patriae jurisdiction of the Court affects the balance of
convenience. Where there is a need to act to protect those who cannot protect themselves, this
obligation of the Courts is invoked. When interests of minors are at stake, the Court must assume
a more interventionist mode to ensure those interests are fully and adequately protected.?

28. The now excluded Candidate Children are in need of protection until the changes to their rights to
representation are addressed with notice and with full opportunity for submissions, as required by
s.6 of the Public Trustee Act.

29. The goal in a stay application is to ensure justice and equity. The Court should select the remedy
that best fits the right sought to be protected. Given the impacts of the rights of Affected Minors,
justice requires a stay. 2’

30. The stay preserves the status quo until the appeal is decided, which is a relevant factor when other
factors in the analysis are relatively equal.

IV. REMEDY SOUGHT
1.) A stay of all steps and deadline established by the December 17, 2015 reasons;

2.) A stay of any variation of the OPGT’s the capacity, its tasks and functions or its terms of
appointment as litigation representative;

3.) Confirmation that the 2012 and 2013 terms regarding the OPGT’s capacity, its tasks and functions
or its terms of appointment as litigation representative remain operative pending appeal; and

4.) Such further and other relief as this Court may deem appropriate.
ALL OF WHICH IS RESPECTFULLY SUBMITTED

Dated at the City of Edmonton, Province of Alberta, this 8" day of February, 2016.

Solicitors for\the Public Trustee of Alberta

Estimation of time for Oral Argument: 15 minutes

* Tsaoussis (Litigation Guardian of) v. Baetz [1998] O.J. No. 3516 (C.A.O.) [Public Trustee’s Authoritics, Tab 12]; Nafic v.
Badawy [2015] AJ. No. 85 (C.A.) [Public Trustec’s Authoritics, Tab 8]

%7 Potash Corp. of Saskatchewan Inc. v. Mosaic Potash Esterhazy Limited Partnership [2011] S.J. No. 627 (C.A.) [Public
Trustee’s Authorities, Tab 9]
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Current to December 31, 2015

Alta. Reg. 124/2010, r. 14.48
Judicature Act

ALBERTA RULES OF COURT

Alta. Reg. 124/2010

Part 14
Appeals

Division 4
Applications

Subdivision 3
Rules for Specific Applications

RULE 14.48

Stay pending appeal

Page 1

14.48 An application to stay proceedings or enforcement of a decision pending appeal may be made

(a) to the judge who made that decision, or

(b) to a single appeal judge, whether or not the application was made to the judge
who made the decision, and whether or not that application was granted or dis-

missed.

Alta. Reg. 41/2014 s4
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Current to November 30, 2015
SA 2004, c. P-44.1,s. 6

[eff since January 1, 2005](Current Version)

PUBLIC TRUSTEE ACT

SA 2004, c. P-44.1

Part 1
Office of the Public Trustee

SECTION 6

Public Trustee not required to act

6(1) The Public Trustee is under no duty to act in a capacity, perform a task or function or accept an
appointment by reason only of being empowered or authorized to do so.

(2) Subject to subsection (3), a court may appoint the Public Trustee to act in a capacity or to per-
form a task or function only if the Public Trustee consents to the appointment and to the terms of
the appointment.

(3) If an Act expressly authorizes a court to direct the Public Trustee to act in a particular capacity
or to perform a particular function, the court may appoint the Public Trustee to act in the capacity or
to perform the task or function only if the Public Trustee has been given a reasonable opportunity to
make representations regarding the proposed appointment.

(4) The Public Trustee may apply to have the court rescind or vary the terms of an appointment
made contrary to subsection (2) or (3), and on the application the court may either rescind the ap-
pointment or vary its terms in a manner to which the Public Trustee consents.

SA4 2004 cP-44.1 s6 effective January 1, 2005 (O.C. 502/2004)
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Case Name:

1985 Sawridge Trust v. Alberta (Public Trustee)

IN THE MATTER OF the Trustee Act, R.S.A. 2000, c. T-8, as
amended;

AND IN THE MATTER OF The Sawridge Band Inter Vivos Settlement
Created by Chief Walter Patrick Twinn, of the Sawridge Indian
Band, No. 19, now known as the Sawridge Indian Band, on April

15, 1985 (the ""1985 Sawridge Trust")
Between
Roland Twinn, Catherine Twinn, Walter Felix Twin, Bertha
L'Hirondelle, and Clara Midbo, As Trustees for the 1985
Sawridge Trust, Respondent, and
Public Trustee of Alberta, Applicant

[2012] A.J. No. 621
2012 ABQB 365
217 A.C.W.S. (3d)513
75 Alta. L.R. (5th) 188
543 A.R. 90
[2013] 3 C.N.L.R. 395
2012 CarswecllAlta 1042
Docket: 1103 14112
Registry: Edmonton
Alberta Court of Queen's Bench
Judicial District of Edmonton
D.R.G. Thomas J.

Heard: April 5, 2012.
Judgment: June 12, 2012.

Page 1



——— ]

Page 2

(56 paras.)

Aboriginal law -- Communities and governance -- Status of community -- Indian bands and First
Nations -- Application by Public Trustee to be named litigation representative for minors whose
interests were potentially affected by respondents’ application, advance costs on solicitor and client
basis, and ruling that information and evidence relating to membership criteria and processes of
Band was relevant material allowed -- Respondent trustees had applied to vary definition of benefi-
ciaries that could result in some minors being excluded -- Public Trustee appointed, considering
monetary value at issue and respondents' potential conflict of interest -- Membership and applica-
tion processes and practices of the Band were relevant to establish whether beneficiary class could
and had been adequately defined.

Wills, estates and trusts law -- Trusts -- Express trusts -- Termination, revocation and variation --
Variation of trusts -- The beneficiary -- Application by Public Trustee to be named litigation repre-
sentative for minors whose interests were potentially affected by respondents' application, advance
costs on solicitor and client basis, and ruling that information and evidence relating to membership
criteria and processes of Band was relevant material allowed -- Respondent trustees had applied to
vary definition of beneficiaries that could result in some minors being excluded -- Public Trustee
appointed, considering monetary value at issue and respondents’ potential conflict of interest --
Membership and application processes and practices of the Band were relevant to establish wheth-
er beneficiary class could and had been adequately defined.

Application by the Public Trustee to be named as the litigation representative for minors whose in-
terests were potentially affected by the application for advice and directions by the respondents, for
advance costs on a solicitor an client basis, and a ruling that information and evidence relating to
the membership criteria and processes of the Sawridge Band was relevant material. The Sawridge
Band created a trust in 1985 to hold some Band property on behalf of its then members. The trust
now held approximate $1.75 million shares. The trust was created in the expectation that persons
who had been excluded from Band membership by gender would be entitled to join the Band as a
consequence of legislative amendments. The trust was administered by the respondents. The re-
spondents had applied to amend the definition of the term "beneficiaries" in the trust as the present
members of the Band. The proposed amendments would result in certain children who were pres-
ently entitled to a share in the benefits of the trust being excluded.

HELD: Application allowed. The Public Trustee was appointed as a litigation representative. A lit-
igation representative was appropriate and required because of the substantial monetary interests
involved in this case and the potnetial for a conflict of interest. A decision on who fell inside or out-
side of the class of beneficiaries under the trust would significantly affect the potential share of
thosc inside the trust. The key players in both the administration of the trust and of the Band over-
lapped and these persons were currently entitled to shares of the Trust property. Therc was thus a
logical basis for a concern of a potential for an unfair distribution of the trust assets. The Public
Trustee should be appointed as the litigation representative not only of minors who were children of
current Band members, but also the children of applicants for Band membership who were also mi-
nors. In these circumstances, the Public Trustee should receive full and advance indemnification for
its participation in the proceedings to make revisions to the trust and all costs of such representation
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should be borne by the trust. The Public Trustee could make inquiries into the membership and ap-
plication processes and practices of the Band. These issues were relevant to establish whether the
beneficiary class could and had been adequately defined.

Statutes, Regulations and Rules Cited:

Alberta Rules of Court, Alta Reg. 124/2010, Rule 2.11(a), Rule 2.15

Canadian Charter of Rights and Freedoms, 1982, R.S.C. 1985, App. II, No. 44, Schedule B,
Indian Act, R.S.C. 1985, c. I-5,

Trustee Act, RSA 2000, c. T-8, s. 10, s. 12(4), s. 41

Counsel:

Ms. Janet L. Hutchison, for the Public Trustee/Applicants.

Ms. Doris Bonora, Mr. Marco S. Poretti, for the Sawridge Trustees/Respondents.
Mr. Edward H. Molstad, Q.C., for the Sawridge Band/Respondents.

L Introduction

II.  The History of the 1985 Sawridge Trust

III.  Application by the Public Trustee

IV.  Should the Public Trustee be Appointed as a Litigation Representative?

A. Isalitigation representative neccssary?
B.  Which minors should the Public Trustee represent?

V.  The Costs of the Public Trustee
VL. Inquiries into the Sawridge Band Membership Scheme and Application Process-

€s

A.  Inthis proceeding are the Band membership rules and application
processes relevant?
B.  Exclusive jurisdiction of the Federal Court of Canada

VII. Conclusion

Reasons for Judgment

D.R.G. THOMAS J.:--

I. Introduction

1 On April 15, 1985 the Sawridge Indian Band, No. 19, now known as the Sawridge First Na-
tion [the "Band" or "Sawridge Band"] set up the 1985 Sawridge Trust [sometimes referred to as the
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"Trust" or the "Sawridge Trust"] to hold some Band property on behalf of its then members. The
1985 Sawridge Trust and other related trusts were created in the expectation that persons who had
been excluded from Band membership by gender (or the gender of their parents) would be entitled
to join the Band as a consequence of amendments to the Indian Act, R.S.C. 1985, c. I-5 which were
being proposed to make that legislation compliant with the Canadian Charter of Rights and Free-
doms, Part 1, Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, c. 11

[the "Charter"].

2 The 1985 Sawridge Trust is administered by the Trustees named as Respondents in this ap-
plication [the "Sawridge Trustees" or the "Trustees"] who now seek the advice and direction of this
Court in respect to proposed amendments to the definition of the term "Beneficiaries" in the 1985
Sawridge Trust and confirmation of the transfer of assets into that Trust. One consequence of these
proposed amendments to the 1985 Sawridge Trust would be that the entitlement of certain depend-
ent children to share in Trust assets would be affected. There is some question as to the exact nature
of the effects, although it seems to be accepted by all of those involved on this application that cer-
tain children who are presently entitled to a share in the benefits of the 1985 Sawridge Trust would
be excluded if the proposed changes are approved and implemented. Another concern is that the
proposed revisions would mean that certain dependent children of proposed members of the Trust
would become beneficiaries and entitled to shares in the Trust, while other dependent children
would be excluded.

3 At the time of confirming the scope of notices to be given in respect to the application for ad-
vice and directions, it was observed that children who might be affected by variations to the 1985
Sawridge Trust were not represented by counsel. In my Order of August 31, 2011 [the "August 31
Order"] I directed that the Office of the Public Trustee of Alberta [the "Public Trustee"] be notified
of the proceedings and invited to comment on whether it should act in respect of any existing or po-
tential minor beneficiaries of the Sawridge Trust.

4 On February 14, 2012 the Public Trustee applied to be appointed as the litigation representa-
tive of minors interested in the proceedings, for the payment of advance costs on a solicitor and own
client basis and exemption from liability for the costs of others. The Public Trustee also applied, for
the purposes of questioning on affidavits which might be filed in this proceeding, for an advance
ruling that information and evidence relating to the membership criteria and processes of the
Sawridge Band is relevant material.

5 On April 5, 2012 I heard submissions on the application by the Public Trustee which was
opposed by the Sawridge Trustees and the Chief and Council of the Sawridge Band. The Trustees
and the Band, through their Chief and Council, argue that the guardians of the potentially affected
children will serve as adequate representatives of the interests of any minors.

6 Ultimately in this application I conclude that it is appropriate that the Public Trustee represent
potentially affected minors, that all costs of such representation be borne by the Sawridge Trust and
that the Public Trustee may make inquiries into the membership and application processes and prac-
tices of the Sawridge Band.

I1. The History of the 1985 Sawridge Trust

7 An overview of the history of the 1985 Sawridge Trust provides a context for examining the
potential role of the Public Trustee in these proceedings. The relevant facts are not in dispute and
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are found primarily in the evidence contained in the affidavits of Paul Bujold (August 30, 2011,
September 12, 2011, September 30, 2011), and of Elizabeth Poitras (December 7, 2011).

8 In 1982 various assets purchased with funds of the Sawridge Band were placed in a formal
trust for the members of the Sawridge Band. In 1985 those assets were transferred into the 1985
Sawridge Trust. At the present time the value of assets held by the 1985 Sawridge Trust is approx-
imately $70 million. As previously noted, the beneficiaries of the Sawridge Trust are restricted to
persons who were members of the Band prior to the adoption by Parliament of the Charter compli-
ant definition of Indian status.

9 In 1985 the Sawridge Band also took on the administration of its membership list. It then at-
tempted (unsuccessfully) to deny membership to Indian women who married non-aboriginal per-
sons: Sawridge Band v. Canada, 2009 FCA 123,391 N.R. 375, leave denied [2009] S.C.C.A. No.
248. At least 11 women were ordered to be added as members of the Band as a consequence of this
litigation: Sawridge Band v. Canada, 2003 FCT 347, [2003] 4 F.C. 748, affirmed 2004 FCA 16,
[2004] 3 F.C.R. 274. Other litigation continues to the present in relation to disputed Band member-
ships: Poitras v. Sawridge Band, 2012 FCA 47, 428 N.R. 282, leave sought [2012] S.C.C.A. No.
152.

10 At the time of argument in April 2012, the Band had 41 adult members, and 31 minors. The
Sawridge Trustees report that 23 of those minors currently qualify as beneficiaries of the 1985
Sawridge Trust; the other eight minors do not.

11 At least four of the five Sawridge Trustees are beneficiaries of the Sawridge Trust. There is
overlap between the Sawridge Trustees and the Sawridge Band Chief and Council. Trustee Bertha
L'Hirondelle has acted as Chief; Walter Felix Twinn is a former Band Councillor. Trustee Roland
Twinn is currently the Chief of the Sawridge Band.

12 The Sawridge Trustees have now concluded that the definition of "Beneficiaries" contained
in the 1985 Sawridge Trust is "potentially discriminatory”. They seeks to redefine the class of bene-
ficiaries as the present members of the Sawridge Band, which is consistent with the definition of
"Beneficiaries” in another trust known as the 1986 Trust.

13 This proposed revision to the definition of the defined term "Beneficiaries" is a precursor to
a proposed distribution of the assets of the 1985 Sawridge Trust. The Sawridge Trustees indicate
that they have retained a consultant to identify social and health programs and services to be pro-
vided by the Sawridge Trust to the beneficiaries and their minor children. Effcctively they say that
whether a minor is or is not a Band member will not matter: see the Trustee's written brief at para.
26. The Trustees report that they have taken steps to notify current and potential beneficiaries of the
1985 Sawridge Trust and I accept that they have been diligent in implementing that part of my Au-
gust 31 Order.

II1. Application by the Public Trustee

14 In its application the Public Trustec asks to be named as the litigation representative for mi-
nors whose interests are potentially affected by the application for advice and directions being made
by the Sawridge Trustees. In summary, the Public Trustee asks the Court:

1.  to determine which minors should be represented by it;
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2. to order that the costs of legal representation by the Public Trustee be paid from
the 1985 Sawridge Trust and that the Public Trustee be shielded from any liabil-
ity for costs arising; and

3. to order that the Public Trustee be authorized to make inquiries through ques-
tioning into the Sawridge Band membership criteria and application processes.

The Public Trustee is firm in stating that it will only represent some or all of the potentially affected
minors if the costs of its representation are paid from the 1985 Sawridge Trust and that it must be
shielded from liability for any costs arising in this proceeding,

15 The Sawridge Trustees and the Band both argue that the Public Trustee is not a necessary or
appropriate litigation representative for the minors, that the costs of the Public Trustee should not be
paid by the Sawridge Trust and that the criteria and mechanisms by which the Sawridge Band iden-

tifies its members is not relevant and, in any event, the Court has no jurisdiction to make such de-

terminations.

IV. Should the Public Trustee be Appointed as a Litigation Repre-
sentative?

16 Persons under the age of 18 who reside in Alberta may only participate in a legal action via
a litigation representative: Alberta Rules of Court, Alta Reg 124/2010, s. 2.11(a) [the "Rules", or
individually a "Rule"]. The general authority for the Court to appoint a litigation representative is
provided by Rule, 2.15. A litigation representative is also required where the membership of a trust
class is unclear: Rule, 2.16. The common-law parens patriae role of the courts (E. v. Eve (Guardi-
an Ad Litem), [1986] 2 S.C.R. 388, 31 D.L.R. (4th) 1) allows for the appointment of a litigation
representative when such action is in the best interests of a child. The parens patriae authority
serves to supplement authority provided by statute: R. W. v. Alberta (Child, Youth and Family En-
hancement Act Director), 2010 ABCA 412 at para. 15, 44 Alta. L.R. (5th) 313. In summary, I have
the authority in these circumstances to appoint a litigation representative for minors potentially af-
fected by the proposed changes to the 1985 Sawridge Trust definition of "Beneficiaries".

17 The Public Trustee takes the position that it would be an appropriate litigation representative
for the minors who may be potentially affected in an adverse way by the proposed redefinition of
the term "Beneficiaries" in the 1985 Sawridge Trust documentation and also in respect to the trans-
fer of the assets of that Trust. The alternative of the Minister of Aboriginal Affairs and Northern
Development applying to act in that role, as potentially authorized by the Indian Act, R.S.C. 1985,
c. I-5, s. 52, has not occurred, although counsel for the Minister takes a watching role.

18 In any event, the Public Trustee argues that it is an appropriate litigation representative giv-
cn the scope of its authorizing legislation. The Public Trustee is capable of being appointed to su-
pervise trust entitlements of minors by a trust instrument (Public Trustee Act, S.A. 2004, c. P-44.1,
s. 21) or by a court (Public Trustee Act, s. 22). These provisions apply to all minors in Alberta.

A. Is a litigation representative necessary?

19 Both The Sawridge Trustees and Sawridge Band argue that there is no need for a litigation
representative to be appointed in these proceedings. They acknowledge that under the proposed
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change to the definition of the term "Beneficiaries" no minors could be part of the 1985 Sawridge
Trust. However, that would not mean that this class of minors would lose access to any resources of
the Sawridge Trust; rather it is said that these benefits can and will be funnelled to those minors
through those of their parents who are beneficiaries of the Sawridge Trust, or minors will become
full members of the Sawridge Trust when they turn 18 years of age.

20 In the meantime the interests of the affected children would be defended by their parents.
The Sawridge Trustees argue that the Courts have long presumptively recognized that parents will
act in the best interest of their children, and that no one else is better positioned to care for and make
decisions that affect a child: R.B. v. Children's Aid Society of Metropolitan Toronto, [1995] 1
S.C.R. 315 at 317-318, 122 D.L.R. (4th) 1. Ideally, a parent should act as a 'next friend' [now a 'liti-
gation representative' under the new Rules ]: V.B. v. Alberta (Minister of Children's Services),
2004 ABQB 788 at para. 19, 365 A.R. 179; C.H.S. v. Alberta (Director of Child Welfare), 2008
ABQB 620, 452 A.R. 98.

21 The Sawridge Trustees take the position at para. 48 of its written brief that:

[i]t is anachronistic to assume that the Public Trustee knows better than a First
Nation parent what is best for the children of that parent.

The Sawridge Trustees observe that the parents have been notified of the plans of the Sawridge
Trust, but none of them have commented, or asked for the Public Trustee to intervene on behalf of
their children. They argue that the silence of the parents should be determinative.

22 The Sawridge Band argues further that no conflict of interest arises from the fact that certain
Sawridge Trustees have served and continue to serve as members of the Sawridge Band Chief and
Council. At para. 27 of its written brief, the Sawridge Band advances the following argument:

... there is no conflict of interest between the fiduciary duty of a Sawridge Trus-
tee administering the 1985 Trust and the duty of impartiality for determining
membership application for the Sawridge First Nation. The two roles are separate
and have no interests that are incompatible. The Public Trustee has provided no
explanation for why or how the two roles are in conflict. Indeed, the interests of
the two roles are more likely complementary.

23 In response the Public Trustee notes the well established fiduciary obligation of a trustee in
respect to trust property and beneficiaries: Sharbern Holding Inc. v. Vancouver Airport Centre
Ltd., 2011 SCC 23 at para. 148, [2011] 2 S.C.R. 175. It observes that a trustee should avoid poten-
tial conflict scenarios or any circumstance that is "... ambiguous ... a situation where a conflict of
interest and duty might occur ..." (citing D. W. M. Waters, M. Gillen and L. Smith, eds., Wafers'
Law of Trusts in Canada, 3rd. ed. (Toronto: Thomson Carswell, 2005), at p. 914 ["Waters' Law of
Trusts"]. Here, the Sawridge Trustees are personally affected by the assignment of persons inside
and outside of the Trust. However, they have not taken preemptive steps, for example, to appoint an
independent person or entity to protect or oversee the interests of the 23 minors, each of whom the
Sawridge Trustees acknowledge could lose their beneficial interest in approximately $1.1 million in
assets of the Sawridge Trust.
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24 In these circumstances I conclude that a litigation representative is appropriate and required
because of the substantial monetary interests involved in this case. The Sawridge Trustees have in-
dicated that their plan has two parts:

firstly, to revise and clarify the definition of "Beneficiaries" under the 1985
Sawridge Trust; and

secondly, then seek direction to distribute the assets of the 1985 Sawridge Trust
with the new amended definition of beneficiary.

While [ do not dispute that the Sawridge Trustees plan to use the Trust to provide for various social
and health benefits to the beneficiaries of the Trust and their children, I observe that to date the
proposed variation to the 1985 Sawridge Trust does not include a requirement that the Trust distri-
bution occur in that manner. The Trustees could, instead, exercise their powers to liquidate the
Sawridge Trust and distribute approximate $1.75 million shares to the 41 adult beneficiaries who
are the present members of the Sawridge Band. That would, at a minimum, deny 23 of the minors
their current share of approximately $1.1 million each.

25 It is obvious that very large sums of money are in play here. A decision on who falls inside
or outside of the class of beneficiaries under the 1985 Sawridge Trust will significantly affect the
potential share of those inside the Sawridge Trust. The key players in both the administration of the
Sawridge Trust and of the Sawridge Band overlap and these persons are currently entitled to shares
of the Trust property. The members of the Sawridge Band Chief and Council are elected by and
answer to an interested group of persons, namely those who will have a right to share in the 1985
Sawridge Trust. These facts provide a logical basis for a concern by the Public Trustee and this
Court of a potential for an unfair distribution of the assets of the 1985 Sawridge Trust.

26 I reject the position of the Sawridge Band that there is no potential for a conflict of interest
to arise in these circumstances. I also reject as being unhelpful the argument of the Sawridge Trus-
tees that it is "anachronistic” to give oversight through a public body over the wisdom of a "First
Nations parent". In Alberta, persons under the age of 18 are minors and their racial and cultural
backgrounds are irrelevant when it comes to the question of protection of their interests by this
Court.

27 The essence of the argument of the Sawridge Trustees is that there is no need to be con-
cerned that the current and potential beneficiaries who are minors would be denied their share of the
1985 Sawridge Trust; that their parents, the Trustees, and the Chief and Council will only act in the
best interests of those children. One, of course, hopes that that would be the case, however, only a
somewhat naive person would deny that, at times, parents do not always act in the best interests of
their children and that elected persons sometimes misuse their authority for personal benefit. That is
why the rules requiring fiduciaries to avoid conflicts of interest is so strict. It is a rule of very
longstanding and applies to all persons in a position of trust.

28 I conclude that the appointment of the Public Trustee as a litigation representative of the
minors involved in this case is appropriate. No alternative representatives have come forward as a
result of the giving of notice, nor have any been nominated by the Respondents. The Sawridge
Trustees and the adult members of the Sawridge Band (including the Chief and Council) are in a
potential conflict between their personal interests and their duties as fiduciaries.
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29 This is a 'structural' conflict which, along with the fact that the proposed beneficiary defini-
tion would remove the entitlement to some share in the assets of the Sawridge Trust for at least
some of the children, is a sufficient basis to order that a litigation representative be appointed. As a
consequence I have not considered the history of litigation that relates to Sawridge Band member-
ship and the allegations that the membership application and admission process may be suspect.
Those issues (if indeed they are issues) will be better reviewed and addressed in the substantive ar-
gument on the adoption of a new definition of "Beneficiaries" under the revised 1985 Sawridge
Trust.

B. Which minors should the Public Trustee represent?

30 The second issue arising is who the Public Trustee ought to represent. Counsel for the Public
Trustee notes that the Sawridge Trustees identify 31 children of current members of the Band. Some
of these persons, according to the Sawridge Trustees, will lose their current entitlement to a share in
the 1985 Sawridge Trust under the new definition of "Beneficiaries". Others may remain outside the
beneficiary class.

31 There is no question that the 31 children who are potentially affected by this variation to the
Sawridge Trust ought to be represented by the Public Trustee. There are also an unknown number
of potentially affected minors, namely, the children of applicants seeking to be admitted into mem-
bership of the Sawridge Band. These candidate children, as I will call them, could, in theory, be
represented by their parents. However, that potential representation by parents may encounter the
same issue of conflict of interest which arises in respect to the 31 children of current Band mem-

bers.

32 The Public Trustee can only identify these candidate children via inquiry into the outstand-
ing membership applications of the Sawridge Band. The Sawridge Trustees and Band argue that this
Court has no authority to investigate those applications and the application process. I will deal in
more detail with that argument in Part VI of this decision.

33 The candidate children of applicants for membership in the Sawridge Band arc clearly a
group of persons who may be readily ascertained. I am concerned that their interest is also at risk.
Therefore, [ conclude that the Public Trustee should be appointed as the litigation representative not
only of minors who are children of current Band members, but also the children of applicants for
Band membership who are also minors.

V. The Costs of the Public Trustee

34 The Public Trustee is clear that it will only represent the minors involved here if:

1. advance costs determined on a solicitor and own client basis are paid to the
Public Trustee by the Sawridge Trust; and

2. that the Public Trustee is exempted from liability for the costs of other lit-
igation participants in this proceeding by an order of this Court.

35 The Public Trustee says that it has no budget for the costs of this type of proceedings, and
that its enabling legislation specifically includes cost recovery provisions: Public Trustee Act, ss.

10, 12(4), 41. The Public Trustee is not often involved in litigation raising aboriginal issues. As a
general principle, a trust should pay for legal costs to clarify the construction or administration of
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that trust: Deans v. Thachuk, 2005 ABCA 368 at paras. 42-43, 261 D.L.R. (4th) 300, leave denied
[2005] S.C.C.A. No. 555.

36 Further, the Public Trustee observes that the Sawridge Trustees are, by virtue of their status
as current beneficiaries of the Trust, in a conflict of interest. Their fiduciary obligations require in-
dependent representation of the potentially affected minors. Any litigation representative appointed
for those children would most probably require payment of legal costs. It is not fair, nor is it equita-
ble, at this point for the Sawridge Trustees to shift the obligation of their failure to nominate an in-
dependent representative for the minors to the taxpayers of Alberta.

37 Aline Huzar, June Kolosky, and Maurice Stoney agree with the Public Trustee and observe
that trusts have provided the funds for litigation representation in aboriginal disputes: Horse Lake
First Nation v. Horseman, 2003 ABQB 114, 337 A.R. 22; Blueberry Interim Trust (Re), 2012
BCSC 254.

38 The Sawridge Trustees argue that the Public Trustee should only receive advance costs on a
full indemnity basis if it meets the strict criteria set out in Little Sisters Book and Art Emporium v.
Canada (Commissioner of Customs and Revenue), 2007 SCC 2, [2007] 1 S.C.R. 38 ["Little Sis-
ters"] and R. v. Caron, 2011 SCC 5,[2011] 1 S.C.R. 78. They say that in this instance the Public
Trustee can afford to pay, the issues are not of public or general importance and the litigation will
proceed without the participation of the Public Trustee.

39 Advance costs on a solicitor and own client basis are appropriate in this instance, as well as
immunization against costs of other parties. The Little Sisters criteria are intended for advance costs
by a litigant with an independent interest in a proceeding, Operationally, the role of the Public
Trustee in this litigation is as a neutral 'agent' or 'officer' of the court. The Public Trustee will hold
that position only by appointment by this Court. In these circumstances, the Public Trustee operates
in a manner similar to a court appointed receiver, as described by Dickson J.A. (as he then was) in
Braid Builders Supply & Fuel Ltd. v. Genevieve Mortgage Corp. Ltd. (1972), 29 D.L.R. (3d) 373,
17 C.B.R. (N.S.) 305 (Man. C.A.):

In the performance of his duties the receiver is subject to the order and direction
of the Court, not the parties. The parties do not control his acts nor his expendi-
tures and cannot therefore in justice be accountable for his fees or for the reim-
bursement of his expenditures. It follows that the receiver's remuneration must
come out of the assets under the control of the Court and not from the pocket of
those who sought his appointment.

In this case, the property of the Sawridge Trust is the equivalent of the "assets under control of the
Court" in an insolvency. Trustees in bankruptcy operate in a similar way and are generally indemni-
fied for their reasonable costs: Residential Warranty Co. of Canada Inc. (Re), 2006 ABQB 236,
393 A.R. 340, affirmed 2006 ABCA 293, 275 D.L.R. (4th) 489 .

40 I have concluded that a litigation representative is appropriate in this instance. The Sawridge
Trustces argue this litigation will proceed, irrespective of whether or not the potentially affected
children are represented. That is not a basis to avoid the nced and cost to represent these minors; the
Sawridge Trustees cannot reasonably deny the requirement for independent representation of the
affected minors. On that point, I note that the Sawridge Trustees did not propose an alternative en-



-\.-——-‘ (O )

[ [ &)

R

[P

| SR

Page 11

tity or person to serve as an independent representative in the event this Court concluded the poten-
tially affected minors required representation.

41 The Sawridge Band cites recent caselaw where costs were denied parties in estate matters.
These authorities are not relevant to the present scenario. Those disputes involved alleged entitle-
ment of a person to a disputed estate; the litigant had an interest in the result. That is different from
a court-appointed independent representative. A homologous example to the Public Trustee's repre-
sentation of the Sawridge Trust potential minor beneficiaries would be a dispute on costs where the
Public Trustee had represented a minor in a dispute over a last will and testament. In such a case
this Court has authority to direct that the costs of the Public Trustee become a charge to the estate:
Public Trustee Act, s. 41(b).

42 The Public Trustee is a neutral and independent party which has agreed to represent the in-
terests of minors who would otherwise remain unrepresented in proceedings that may affect their
substantial monetary trust entitlements. The Public Trustee's role is necessary due to the potential
conflict of interest of other litigants and the failure of the Sawridge Trustees to propose alternative
independent representation. In these circumstances, I conclude that the Public Trustee should re-
ceive full and advance indemnification for its participation in the proceedings to make revisions to
the 1985 Sawridge Trust.

VI Inquiries into the Sawridge Band Membership Scheme and Ap-
plication Processes

43 The Public Trustee seeks authorization to make inquiries, through questioning under the
Rules, into how the Sawridge Band determines membership and the status and number of applica-
tions before the Band Council for membership. The Public Trustee observes that the application
process and membership criteria as reported in the affidavit of Elizabeth Poitras appears to be high-
ly discretionary, with the decision-making falling to the Sawridge Band Chief and Council. At pa-
ras. 25 - 29 of its written brief, The Public Trustee notes that several reported cases suggest that the
membership application and review processes may be less than timely and may possibly involve
irregularities.

44 The Band and Trustees argue that the Band membership rules and procedure should not be
the subject of inquiry, because:

A.  those subjects are irrelevant to the application to revise certain aspects of
the 1985 Sawridge Trust documentation; and

B.  this Court has no authority to review or challenge the membership defini-
tion and processes of the Band; as a federal tribunal decisions of a band
council are subject to the exclusive jurisdiction of the Federal Court of
Canada: Federal Courts Act, R.S.C. 1985, c. F-7, 5. 18.

>

In this proceeding are the Band membership rules and applica-
tion processes relevant?
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45 The Band Chief and Council argue that the rules of the Sawridge Band for membership and
application for membership and the existence and status of any outstanding applications for such
membership are irrelevant to this proceeding. They stress at para. 16 of their written brief that the
"Advice and Direction Application" will not ask the Court to identify beneficiaries of the 1985
Sawridge Trust, and state further at para. 17 that "... the Sawridge First Nation is fully capable of
determining its membership and identifying members of the Sawridge First Nation." They argue
that any question of trust entitlement will be addressed by the Sawridge Trustees, in due course.

46 The Sawridge Trustees also argue that the question of yet to be resolved Band membership
issues is irrelevant, simply because the Public Trustee has not shown that Band membership is a
relevant consideration. At para. 108 of its written brief the Sawridge Trustees observe that the fact
the Band membership was in flux several years ago, or that litigation had occurred on that topic,
does not mean that Band membership remains unclear. However, I think that argument is prema-
ture. The Public Trustee seeks to investigate these issues not because it has proven Band member-
ship is a point of uncertainty and dispute, but rather to reassure itself (and the Court) that the bene-
ficiary class can and has been adequately defined.

47 The Public Trustee explains its interest in these questions on several bases. The first is
simply a matter of logic. The terms of the 1985 Sawridge Trust link membership in the Band to an
interest in the Trust property. The Public Trustee notes that one of the three 'certainties' of a valid
trust is that the beneficiaries can be "ascertained", and that if identification of Band membership is
difficult or impossible, then that uncertainty feeds through and could disrupt the "certainty of ob-
ject": Waters' Law of Trusts at p. 156-157.

48 The Public Trustee notes that the historical litigation and the controversy around member-
ship in the Sawridge Band suggests that the 'upstream’ criteria for membership in the Sawridge
Trust may be a subject of some dispute and disagreement. In any case, it occurs to me that it would
be peculiar if, in varying the definition of "Beneficiaries" in the trust documents, that the Court did
not make some sort inquiry as to the membership application process that the Trustees and the Chief
and Council acknowledge is underway.

49 I agree with the Public Trustee. I note that the Sawridge Band Chief and Council argue that
the Band membership issue is irrelevant and immaterial because Band membership will be clarified
at the appropriate time, and the proper persons will then become beneficiaries of the 1985 Sawridge
Trust. It contrasts the actions of the Sawridge Band and Trustees with the scenario reported in Barry
v. Garden River Band of Ojibways (1997), 33 O.R. (3d) 782, 147 D.L.R. (4th) 61 (Ont. C.A)),
where premature distribution of a trust had the effect of denying shares to potential beneficiaries
whose claims, via band membership, had not yet crystalized. While the Band and Trustees stress
their good intentions, this Court has an obligation to make inquiries as to the procedures and status
of Band memberships where a party (or its representative) who is potentially a claimant to the Trust
queries whether the beneficiary class can be "ascertained". In coming to that conclusion, I also note
that the Sawridge Trustecs acknowledge that the proposed revised definition of "Beneficiarics" may
cxclude a significant number of the persons who are currently within that group.

B. Exclusive jurisdiction of the Federal Court of Canada
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50 The Public Trustee emphasizes that its application is not to challenge the procedure, guide-
lines, or otherwise "interfere in the affairs of the First Nations membership application process".
Rather, the Public Trustee says that the information which it seeks is relevant to evaluate and iden-
tify the beneficiaries of the 1985 Sawridge Trust. As such, it seeks information in respect to Band
membership processes, but not to affect those processes. They say that this Court will not intrude
into the jurisdiction of the Federal Court because that is not 'relief against the Sawridge Band Chief
and Council. Disclosure of information by a federal board, commission, or tribunal is not a kind of
relief that falls into the exclusive jurisdiction of the Federal Courts, per Federal Court Act, s. 18.

51 As well, I note that the "exclusive jurisdiction" of statutory courts is not as strict as alleged
by the Trustees and the Band Chief and Council. In 783783 Alberta Ltd. v. Canada (Attorney Gen-
eral), 2010 ABCA 226, 322 D.L.R. (4th) 56, the Alberta Court of Appeal commented on the juris-
diction of the Tax Court of Canada, which per Tax Court of Canada Act, R.S.C. 1985, c. T-2, s. 12
has "exclusive original jurisdiction” to hear appeals of or references to interpret the Income Tax Act,
R.S.C. 1985, c. 1 (5th Supp). The Supreme Court of Canada in Canada v. Addison & Leyen Ltd.,
2007 SCC 33, 365 N.R. 62 indicated that interpretation of the Income Tax Act was the sole jurisdic-
tion of the Tax Court of Canada (para. 7), and that (para. 11):

... The integrity and efficacy of the system of tax assessments and appeals should
be preserved. Parliament has set up a complex structure to deal with a multitude
of tax-related claims and this structure relies on an independent and specialized
court, the Tax Court of Canada. Judicial review should not be used to develop a
new form of incidental litigation designed to circumvent the system of tax ap-
peals established by Parliament and the jurisdiction of the Tax Court. ...

52 The legal issue in 783783 Alberta Ltd. v. Canada (Attorney General) was an unusual tort
claim against the Government of Canada for what might be described as "negligent taxation" of a
group of advertisers, with the alleged effect that one of two competing newspapers was disadvan-
taged. Whether the advertisers had or had not paid the correct income tax was a necessary fact to be
proven at trial to establish that injury: paras. 24-25. The Alberta Court of Appeal concluded that the
Jurisdiction of a provincial superior court includes whatever statutory interpretation or application
of fact to law that is necessary for a given issue, in that case a tort: para. 28. In that sense, the trial
court was free to interpret and apply the /ncome Tax Act, provided in doing so it did not determine
the income tax liability of a taxpayer: paras. 26-27.

53 I conclude that it is entirely within the jurisdiction of this Court to examine the Band's
membership definition and application processes, provided that:

. investigation and commentary is appropriate to evaluate the proposed
amendments to the 1985 Sawridge Trust, and

2. theresult of that investigation does not duplicatc the exclusive jurisdiction
of the Federal Court to order "relief" against the Sawridge Band Chief and
Council.
54 Put another way, this Court has the authority to examine the band membership processes

and evaluate, for example, whether or not those processes are discriminatory, biased, unreasonable,
delayed without reason, and otherwise breach Charter principles and the requirements of natural
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justice. However, 1 do not have authority to order a judicial review remedy on that basis because
that jurisdiction is assigned to the Federal Court of Canada.

55 In the result, I direct that the Public Trustee may pursue, through questioning, information
relating to the Sawridge Band membership criteria and processes because such information may be
relevant and material to determining issues arising on the advice and directions application.

VII. Conclusion

56 The application of the Public Trustee is granted with all costs of this application to be cal-
culated on a solicitor and its own client basis.

D.R.G. THOMAS J.
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Heard: June 5, 2013.
Judgment: June 19, 2013.

(32 paras.)

Aboriginal law -- Communities and governance -- Status of community -- Types -- Indian bands and
First Nations -- Practice and procedure -- Costs -- Considerations -- Appeals and judicial review --
Appeal by Trustees of Sawridge Trust from aspects of order naming Public Trustee as litigation
representative for potentially interested children dismissed -- Trustees appealed from award of ad-
vance cosls to Public Trustee on solicitor and own client basis, to be paid for by Trust, and from
exemption of Public Trustee from liability for any other costs -- Chambers judge did not err in
awarding advance costs where he found children's interest required protection -- Chambers judge
did not err in granting exemption from costs of other participants or in awarding solicitor and cli-
ent costs.

Wills, estates and trusts law -- Trusts -- Express trusts -- Termination, revocation and variation --
Variation of trusts -- The beneficiary -- Appeal by Trustees of Sawridge Trust from aspects of order
naming Public Trustee as litigation representative for potentially interested children dismissed --
Trustees appealed from award of advance costs to Public Trustee on solicitor and own client basis,
to be paid for by Trust, and from exemption of Public Trustee from liability for any other costs --
Chambers judge did not err in awarding advance costs where he found children'’s interest required
protection -- Chambers judge did not err in granting exemption from costs of other participants or
in awarding solicitor and client costs.

Appeal by the Trustees of the Sawridge Trust (Trust) from aspects of an order naming the Public
Trustee as the litigation representative for potentially interested children. The Trust wished to
change the designation of "beneficiaries" under the Trust and sought advice and direction from the
court. A chambers judge noted children who might have been affected by the change were not rep-
resented by counsel, and he ordered the Public Trustee be notified. The Public Trustee then applied
to be named as litigation representative for the potentially interested children. The application judge
granted the application. He also awarded advance costs to the Public Trustee on a solicitor and his
own client basis, to be paid for by the Trust, and he exempted the Public Trustec from liability for
any other costs of the litigation. The Trustees appealed the order, but only insofar as it related to
costs and the exemption therefrom.

HELD: Appeal dismissed. It was plain and obvious the interests of the affected children, potentially
excluded or otherwisc affected by changes proposed to the Trust, required protection that could be
ensured only by means of independent representation. It could not be supposed the children's par-
cnts were necessarily motivated to obtain such representation. The chambers judge noted there were
31 children potentially affected by the proposed variation, as well as an unknown number of poten-
tially affected minors, the children of applicants secking to be admitted into the Band's membership.
He concluded a litigation representative was necessary and the Public Trustee was the appropriate
person to be appointed. The chambers judge did not err in awarding advance costs where he found
the children's interest required protection, and it was necessary to secure the costs in such fashion to
secure the requisite independent representation of the Public Trustee. The chambers judge did not
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err in granting an exemption from the costs of other participants, as an independent litigation repre-
sentative might be dissuaded from accepting an appointment if subject to liability for a costs award.
The chambers judge's award of solicitor and client costs flowed from his consideration of whether
the Public Trustee would be entitled to such an award if it were appointed as litigation representa-
tive. The parties understood their submissions during the application encompassed the costs for the
application itself.

Statutes, Regulations and Rules Cited:
Alberta Rules of Court, Rule 2.21

Indian Act, R.S.C. 1985, ¢ I-5,

Public Trustee Act, S.A. 2004, c P-44.1, s. 41

Appeal From:

Appeal from the Order by The Honourable Mr. Justice D.R.G. Thomas. Dated the 12th day of June,
2012. Filed on the 20th day of September, 2012 (Docket: 1103 14112).

Counsel:
F.S. Kozak, Q.C., M.S. Poretti, for the Appellants.

J.L. Hutchison, for the Respondent.

Memorandum of Judgment
The following judgment was delivered by

THE COURT:--

I. Introduction

1 The appellants are Trustces of the Sawridge Trust (Trust). They wish to change the designa-
tion of "beneficiaries" under the Trust and have sought advice and direction from the court. A
chambers judge, dealing with preliminary matters, noted that children who might be affected by the
change were not represented by counsel, and he ordered that the Public Trustee be notified. Subse-
quently, the Public Trustee applicd to be named as litigation representative for the potentially inter-
ested children, and that appointment was opposed by the Trustees.

2 The judge granted the application. He also awarded advance costs to the Public Trustce on a
solicitor and his own client basis, to be paid for by the Trust, and he exempted the Public Trustec
from liability for any other costs of the litigation. The Trustees appeal the order, but only insofar as
it relates to costs and the cxemption therefrom. Leave to appeal was granted on consent.

I1. Background
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3 The detailed facts are set out in the Reasons for Judgment of the chambers judge: 1985
Sawridge Trust v. Alberta (Public Trustee), 2012 ABQB 365. A short summary is provided for
purposes of this decision.

4 On April 15, 1985 the Sawridge First Nation, then known as the Sawridge Indian Band No.
19 (Sawridge) set up the 1985 Sawridge Trust (Trust) to hold certain properties in trust for
Sawridge members. The current value of those assets is approximately $70,000,000.

5 The Trust was created in anticipation of changes to the Indian Act, RSC 1985, ¢ I-5, which
would have opened up membership in Sawridge to native women who had previously lost their
membership through marriage. The beneficiaries of the Trust were defined as "all persons who
qualified as a member of the Sawridge First Nation pursuant to the provisions of the Indian Act as
they existed on April 15, 1982."

6 The Trustees are now looking to distribute the assets of the Trust and recognize that the ex-
isting definition of "beneficiaries" is potentially discriminatory. They would like to redefine "bene-
ficiaries" to mean the present members of Sawridge, and acknowledge that no children would be
part of the Trust. The Trustees suggest that the benefit is that the children would be funnelled
through parents who are beneficiaries, or children when then become members when they attain the
age of 18 years.

7 Sawridge is currently composed of 41 adult members and 31 minors. Of the 31 minors, 23
currently qualify as beneficiaries under the Trust, and 8 do not. It is conceded that if the definition
of beneficiaries is changed, as currently proposed, some children, formerly entitled to a share in the
benefits of the trust, will be excluded, while other children who were formerly excluded will be in-
cluded.

8 When Sawridge's application for advice and direction first came before the court, it was ob-
served that there was no one representing the minors who might possibly be affected by the change
in the definition of "beneficiaries.” The judge ordered that the Public Trustee be notified of the pro-
ceedings and be invited to comment on whether it should act on behalf of the potentially affected
minors.

9 The Public Trustee was duly notified and it brought an application asking that it be named as
the litigation representative of the affected minors. It also asked the court to identify the minors it
would represent, to award it advance costs to be paid for by the Trust, and to allow it to make in-
quiries through questioning about Sawridge's membership criteria and application processes. The
Public Trustee made it clear to the court that it would only act for the affected minors if it received
advanced costs from the Trust on a solicitor and his own client basis, and if it was exempted from
liability for costs to the other participants in the litigation.

111. The Chambers Judgment

10 The chambers judge first considered whether it was necessary to appoint the Public Trustee
to act for the potentially affected minors. The Trustees submitted that this was unnecessary because
their intention was to use the trust to provide for certain social and health benefits for the benefi-
ciaries of the trust and their children, with the result that the interests of the affected children would
ultimately be defended by their parents. The Trustees also submitted that they were not in a conflict
of interest, despite the fact that a number of them arc also beneficiaries under the Trust.
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11 The chambers judge concluded that it was appropriate to appoint the Public Trustee to act as
litigation representative for the affected minors. He was concerned about the large amount of money
at play, and the fact that the Trustees were not required to distribute the Trust assets in the manner
currently proposed. He noted, that while desirable, parents do not always act in the best interests of
their children. Furthermore, he found the Trustees and the adult members of the Band (including the
Chief and Council) are in a potential conflict between their personal interests and their duties as fi-
duciaries.

12 The chambers judge determined that the group of minors potentially affected included the
31 current minors who were currently band members, as well as an unknown number of children of
applicants for band membership. He also observed that there had been substantial litigation over
many years relative to disputed Band membership, which litigation appears to be ongoing (para 9).

13 The judge rejected the submission of the Trustees that advance costs were only available if
the strict criteria set out in Little Sisters Book and Art Emporium v. Canada (Commissioner of Cus-
toms and Revenue), 2007 SCC 2, [2007] 1 SCR 38, were met. He stated that the criteria set out in
Little Sisters applied where a litigant has an independent interest in the proceeding. He viewed the
role of the Public Trustee as being "neutral" and capable of providing independent advice regarding
the interests of the affected minors which may not otherwise be forthcoming because of the Trus-
tees' potential conflicts.

14 In result, the chambers judge appointed the Public Trustee as litigation representative of the
minors, on the conditions that it would receive advance costs and be exempted from any liability for
costs of other parties. He finished by ordering costs of the application to the Public Trustee on a so-
licitor and its own client basis.

IV. Grounds of Appeal
15 The appellants advance four grounds of appeal:

(a)  The Chambers Judge erred in awarding the Respondent advance costs on a solic-
itor and his own client basis by concluding that the strict criteria set by the Su-
preme Court of Canada for the awarding of advance costs does not apply in these
proceedings.

(b)  In the alternative, the Chambers Judge erred in awarding advance costs without
any restrictions or guidelines with respect to the amount of costs or the reasona-
bleness of the same.

(¢)  The Chambers Judge erred in exempting the Respondent of any responsibility to
pay costs of the other parties in the procceding.

(d)  The Chambers Judge erred in granting the Respondent costs of the application on
a solicitor and his own client basis.

V. Standard of Review

16 A chambers judge ordering advance costs will be entitled to considerable deference unless
he "has misdirected himself as to the applicable law or made a palpable error in his assessment of
the facts": British Columbia (Minister of Forests) v. Okanagan Indian Band, 2003 SCC 71,[2003] 3
SCR 371 at paras 42-43.

V1. Analysis
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A. Did the chambers judge err by failing to apply the Little Sisters
criteria?
17 The Trustees argue that advanced interim costs can only be awarded if "the three criteria of

impecuniosity, a meritorious case and special circumstances" are strictly established on the evidence
before the court: British Columbia (Minister of Forests) v. Okanagan Indian Band, 2003 SCC 71,
[2003] 3 SCR 371, at para 306; as subsequently applied in the "public interest cases" of Little Sisters
at para 37 and in R. v. Caron, 2011 SCC 5,[2011] 1 SCR 78 at paras 36-39. They go on to submit
that none of these requirements were met in the present case. We are not persuaded that the criteria
set out in Okanagan and Little Sisters were intended to govern rigidly all awards of advance fund-
ing and, in particular, do not regard them as applicable to exclude such funding in the circumstances
of this case. As will be discussed, a strict application is neither possible, nor serves the purpose of
protecting the interests of the children potentially affected by the proposed changes to the Trust.

18 We start by noting that the rules described in Okanagan and Little Sisters apply in adversar-
ial situations where an impecunious private party wants to sue another private party, or a public in-
stitution, and wants that party to pay its costs in advance. For one thing, the test obliges the appli-
cant to show its suit has merit. In this case, however, the Public Trustee has not been appointed to
sue anyone on behalf of the minors who may be affected by the proposed changes to the Trust. Its
mandate is to ensure that the interests of the minor children are taken into account when the court
hears the Trustees' application for advice and direction with respect to their proposal to vary the
Trust. The minor children are not, as the chambers judge noted, "independent" litigants. They are
simply potentially affected parties.

19 The Trustees submit the chambers judge erred by characterizing the role of the Public Trus-
tee as neutral rather than adversarial. While we hesitate to characterize the role of the Public Trustee
as "neutral", as it will be obliged, as litigation representative, to advocate for the best interests of the
children, the litigation in issue cannot be characterized as adversarial in the usual sense of that term.
This is an application for advice and direction regarding a proposed amendment to a Trust, and the
merits of the application are not susceptible to determination, at least at this stage. Indeed, the issues
remain to be defined, and their extent and complexity are not wholly ascertainable at this time; nor
is the identity of all the persons affected presently known. However, what can be said with certainty
at this time is that the interests of the children potentially affected by the changes require independ-
ent representation, and the Public Trustee is the appropriate person to provide that representation.
No other litigation representative has been put forward, and the Public Trustee's acceptance of the
appointment was conditional upon receiving advance costs and exemption.

20 There is a second feature of this litigation that distinguishes it from the situation in Okana-
gan and Little Sisters. Here the children being represented by the Public Trustee arc potentially af-
fected parties in the administration of a Trust. Unlike the applicants in Okanagan and Little Sisters,
therefore, the Public Trustee already has a valid claim for costs given the nature of the application
before the court. As this court observed in Deans v. Thachuk, 2005 ABCA 368 at para 43, 261 DLR

(4th) 300:
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In Buckton, Re, [1907] 2 Ch. 406, supra, Kekewich J. identified three categories
of cases involving costs in trust litigation. The first are actions by trustees for
guidance from the court as to the construction or the administration of a
trust. In such cases, the costs of all parties necessarily incurred for the bene-
fit of the estate will be paid from the fund. The second are actions by others
relating to some difficulty of construction or administration of a trust that would
have justified an application by the trustees, where costs of all parties necessarily
incurred for the benefit of the trust will also be paid from the fund. The third are
actions by some beneficiaries making claims which are adverse or hostile to the
interests of other beneficiaries. In those cases, the usual rule that the unsuccessful
party bears the costs will apply. [emphasis added]

21 Moreover, the chambers judge observed that the Trustees had not taken any "pre-emptive
steps” to provide independent representation of the minors to avoid potential conflict and conflict-
ing duties (para 23). Their failure to have done so ought not now to be a reason to shift the obliga-
tion to others to bear the costs of this representation. The Public Trustee is prepared to provide the
requisite independent representation, but is not obliged to do so. Having regard to the fact that the
Trust has ample funds to meet the costs, as well as the litigation surrounding the issue of member-
ship, it cannot be said that the conditions attached by the Public Trustee to its acceptance of the ap-
pointment are unreasonable or otherwise should be disregarded.

22 It should be noted, parenthetically, that the Trustees rely on Deans as authority for the prop-
osition that the Okanagan criteria will apply in pension trust fund litigation, which they submit is
analogous to the situation here. But it is clear that the decision to apply the Okanagan criteria in
Deans was based on the nature of the litigation in that case. It was an action against a trust by cer-
tain beneficiaries, was adversarial and fit into the third category described in the passage from
Buckton quote above.

23 In our view, there are several sources of jurisdiction for an order of advance costs in the case
before us. One is section 41 of the Public Trustee Act, SA 2004, ¢ P-44.1 which provides:

41 Unless otherwise provided by an enactment, where the Public Trustee is a
party to or participates in any matter before a court,

(a) the costs payable to the Public Trustee, and the client, party or other
person by whom the costs are to be paid, are in the discretion of the
court, and

(b) the court may order that costs payable to the Public Trustee are to be
paid out of and are a charge on an estate.

24 It is evident that the court is vested with a large discretion with respect to an award of costs
under section 41. While not dealing specifically with an award of advance costs, this discretionary
power encompasses such an award. Further, the court has broad powers to "impose terms and con-
ditions" upon the appointment of a litigation representative pursuant to Rule 2.21, which states:

2.2]1 The Court may do one or more of the following:
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(a) terminate the authority or appointment of a litigation representative;

(b)  appoint a person as or replace a litigation representative;

(c) impose terms and conditions on, or on the appointment of, a litiga-
tion representative or cancel or vary the terms or conditions.

25 The chambers judge also invoked parens patriae jurisdiction as enabling him to award ad-
vance costs, in the best interests of the children, to obtain the independent representation of the Pub-
lic Trustee on their behalf. To the extent that there is any gap in statutory authority for the exercise
of this power, the parens patriae jurisdiction is available. As this Court commented in Alberta
(Child, Youth and Family Enhancement Act, Director) v. DL, 2012 ABCA 275, 536 AR 207, in sit-
uations where there is a gap in the legislative scheme, the exercise of the inherent parens patriae
jurisdiction "is warranted whenever the best interests of the child are engaged" (para 4).

26 In short, a wide discretion is conferred with respect to the granting of costs under the Trus-
tee Act, the terms of the appointment of a litigation representative pursuant to the Rules of Court,
and in the exercise of parens patriae jurisdiction for the necessary protection of children. In our
view, the discretion is sufficiently broad to encompass an award of advanced costs in the situation at
hand.

27 In this case, it is plain and obvious that the interests of the affected children, potentially ex-
cluded or otherwise affected by changes proposed to the Trust, require protection which can only be
ensured by means of independent representation. It cannot be supposed that the parents of the chil-
dren are necessarily motivated to obtain such representation. Indeed, it appears that all the children
potentially affected by the proposed changes have not yet been identified, and it may be that chil-
dren as yet unborn may be so affected.

28 The chambers judge noted that there were 31 children potentially affected by the proposed
variation, as well as an "unknown number of potentially affected minors" - the children of appli-
cants seeking to be admitted into membership of the Band (para 31). He concluded that a liti gation
representative was necessary and that the Public Trustee was the appropriate person to be appointed.
No appeal is taken from this direction. In our view, the trial judge did not err in awarding advance
costs in these circumstances where he found that the children's interest required protection, and that
it was necessary to secure the costs in such fashion to secure the requisite independent representa-
tion of the Public Trustee.

B. Did the chambers judge err in failing to impose costs guidelines?

29 The Trustees submit the chambers judge erred by awarding advance costs without any re-
strictions or guidelines. In our view, this complaint is premature and an issuc not yet canvassed by
the court. We would add that an award of advanced costs should not be construed as a blank
cheque. The respondent fairly concedes that the solicitor and client costs incurred by it will be sub-
ject to oversight and further direction by the court from time to time regarding hourly rates, amounts
to be paid in advance and other mechanisms for ensuring that the quantum of costs payable by the
Trust is fair and reasonable. The subject order merely establishes that advance costs are payable; the
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mechanism for obtaining payment and guidelines for oversight has yet to be addressed by the judge
dealing with the application for advice and directions.

C. Did the chambers judge err in granting an exemption from the
costs of other participants?

30 Much of the reasoning found above applies with respect to the appeal from the exemption
from costs. An independent litigation representative may be dissuaded from accepting an appoint-
ment if subject to liability for a costs award. While the possibility of an award of costs against a
party can be a deterrent to misconduct in the course of litigation, we are satisfied that the court has
ample other means to control the conduct of the parties and the counsel before it. We also note that
an exemption for costs, while unusual, is not unknown, as it has been granted in other appropriate
circumstances involving litigation representatives: Thomlinson v. Alberta (Child Services), 2003
ABQB 308 at paras 117-119, 335 AR 85; and LC v. Alberta (Metis Settlements Child and Family
Services), 2011 ABQB 42 at paras 53-55, 509 AR 72.

D. Did the chambers judge err in awarding costs of the application
to the Public Trustee?

31 Finally, with respect to the appeal from the grant of solicitor and client costs on the applica-
tion heard by the chambers judge, it appears to us that one of the subjects of the application was
whether the Public Trustee would be entitled to such an award if it were appointed as litigation rep-
resentative. The judge's award flowed from such finding. The appellant complains, however, that
the judge proceeded to make the award without providing an opportunity to deal separately with the
costs of the application itself. It does not appear, however, that any request was made to the judge to
make any further representations on this point prior to the entry of his order. We infer that the par-
ties understood that their submissions during the application encompassed the costs for the applica-
tion itself, and that no further submission was thought to be necessary in that regard before the order
was entered.

V1L Conclusion
32 The appeal is dismissed.

P.T. COSTIGAN J.A.
C.D. O'BRIEN J.A.
J.D.B. McDONALD J.A.
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I Introduction

[1]  Thisis a decision on a production application made by the Public Trustee and also
contains other directions. Before moving to the substance of the decision and directions, I review
the steps that have led up to this point and the roles of the parties involved. Much of the relevant
information is collected in an earlier and related decision, 1985 Sawridge Trust v Alberta
(Public Trustee), 2012 ABQB 365 [“Sawridge #17], 543 AR 90 affirmed 2013 ABCA 226,

553 AR 324 [“Sawridge #2"). The terms defined in Sawridge #1 are used in this decision.

I Background

[2]  On April 15, 1985, the Sawridge Indian Band, No. 19, now known as the Sawridge First
Nation [sometimes referred to as the “Band”, “Sawridge Band™, or “SFN™], set up the 1985
Sawridge Trust [sometimes referred to as the “Trust” or the “Sawridge Trust”] to hold some
Band assets on behalf of its then members. The 1985 Sawridge Trust and other related trusts
were created in the expectation that persons who had previously been excluded from Band
membership by gender (or the gender of their parents) would be entitled to join the Band as a
consequence of amendments to the Indian Act, RSC 1985, c 1-5, which were being proposed to
make that legislation compliant with the Canadian Charter of Rights and Freedoms, Part 1,
Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, c 11 [the
“Charter”].

[31  The 1985 Sawridge Trust is administered by the Trustees [the “Sawridge Trustees” or the
“Trustees”]. The Trustees had sought advice and direction from this Court in respect to proposed
amendments to the definition of the term “Beneficiaries” in the 1985 Sawridge Trust (the “Trust
Amendments™) and confirmation of the transfer of assets into that Trust.

[4]  One consequence of the proposed amendments to the 1985 Sawridge Trust would be to
affect the entitlement of certain dependent children to share in Trust assets. There is some
question as to the exact nature of the effects, although it seems to be accepted by all of those
involved on this application that some children presently entitled to a share in the benefits of the
1985 Sawridge Trust would be excluded if the proposed changes are approved and implemented.
Another concem is that the proposed revisions would mean that certain dependent children of
proposed members of the Trust would become beneficiaries and be entitled to shares in the Trust,
while other dependent children would be excluded.

[5]  Representation of the minor dependent children potentially affected by the Trust
Amendments emerged as an issue in 2011. At the time of confirming the scope of notices to be
given in respect to the application for advice and directions, it was observed that children who
might be affected by the Trust Amendments were not represented by independent legal counsel.
This led to a number of events:

August 31, 2011 - [ directed that the Office of the Public Trustee of Alberta [the “Public
Trustee™] be notified of the proceedings and invited to comment on whether it should act
in respect of any existing or potential minor beneficiaries of the Sawridge Trust.
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February 14, 2012 - The Public Trustee applied:
1. to be appointed as the litigation representative of minors interested in this
proceeding;

2. for the payment of advance costs on a solicitor and own client basis and
exemption from liability for the costs of others; and

3. for an advance ruling that information and evidence relating to the
membership criteria and processes of the Sawridge Band is relevant

material.

April 5, 2012 - the Sawridge Trustees and the SFN resisted the Public Trustee’s
application.

June 12, 2012 - I concluded that a litigation representative was necessary to represent the
interests of the minor beneficiaries and potential beneficiaries of the 1985 Sawridge
Trust, and appointed the Public Trustee in that role: Sawridge #1, at paras 28-29, 33. 1
ordered that Public Trustee, as a neutral and independent party, should receive full and
advance indemnification for its activities in relation to the Sawridge Trust (Sawridge #1,
at para 42), and permitted steps to investigate “... the Sawridge Band membership criteria
and processes because such information may be relevant and material ...” (Sawridge #1,
at para 55).

June 19, 2013 - the Alberta Court of Appeal confirmed the award of solicitor and own
client costs to the Public Trustee, as well as the exemption from unfavourable cost

awards (Sawridge #2).

April 30, 2014 - the Trustees and the Public Trustee agreed to a consent order related to
questioning of Paul Bujold and Elizabeth Poitras.

June 24, 2015 - the Public Trustee’s application directed to the SFN was stayed and the
Public Trustee was ordered to provide the SFN with the particulars of and the basis for
the relief it claimed. A further hearing was scheduled for June 30, 2015.

June 30, 2015 - after hearing submissions, I ordered that:

o the Trustee’s application to settle the Trust was adjourned;

o the Public Trustee file an amended application for production from the SFN with
argument to be heard on September 2, 2015; and

o the Trustees identify issues concerning calculation and reimbursement of the
accounts of the Public Trustee for legal services.

September 2/3, 2015 - afier a chambers hearing, [ ordered that:

e within 60 days the Trustees prepare and serve an affidavit of records, per the
Alberta Rules of Court, Alta Reg 124/2010 [the “Rules™, or individually a

“Rule™],

o the Trustees may withdraw their proposed settlement agreement and litigation
plan, and
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e some document and disclosure related items sought by the Public Trustee were

adjourned sine die.
(“September 2/3 Order™)

October 5. 2015- I directed the Public Trustee to provide more detailed information in
relation to its accounts totalling $205,493.98. This further disclosure was intended to
address a concern by the Sawridge Trustees concerning steps taken by the Public Trustee
in this proceeding.
[6]  Earlier steps have perhaps not ultimately resolved but have advanced many of the issues
which emerged in mid-2015. The Trustees undertook to provide an Affidavit of Records. Ihave
directed additional disclosure of the activities of the legal counsel assisting the Public Trustee to
allow the Sawridge Trustees a better opportunity to evaluate those legal accounts. The most
important issue which remains in dispute is the application by the Public Trustee for the
production of documents/information held by the SFN.

(7] This decision responds to that production issue, but also more generally considers the
current state of this litigation in an attempt to refocus the direction of this proceeding and the
activities of the Public Trustee to ensure that it meets the dual objectives of assisting this Court
in directing a fair distribution scheme for the assets of the 1985 Sawridge Trust and the
representation of potential minor beneficiaries.

III.  The 1985 Sawridge Trust

[8]  Sawridge #1 at paras 7-13 reviews the history of the 1985 Sawridge Trust. I repeat that
information verbatim, as this context is relevant to the role and scope of the Public Trustee’s

involvement in this matter:

[8] In 1982 various assets purchased with funds of the Sawridge Band were
placed in a formal trust for the members of the Sawridge Band. In 1985 those
assets were transferred into the 1985 Sawridge Trust. [In 2012] the value of assets
held by the 1985 Sawridge Trust is approximately $70 million. As previously
noted, the beneficiaries of the Sawridge Trust are restricted to persons who were
members of the Band prior to the adoption by Parliament of the Charter
compliant definition of Indian status.

[9] In 1985 the Sawridge Band also took on the administration of its membership
list. It then attempted (unsuccessfully) to deny membership to Indian women who
married non-aboriginal persons: Sawridge Band v. Canada, 2009 FCA 123, 391
N.R. 375, leave denied [2009] S.C.C.A. No. 248. At least 11 women were ordered
to be added as members of the Band as a consequence of this litigation: Sawridge
Band v. Canada, 2003 FCT 347, 2003 FCT 347, [2003] 4 F.C. 748, affirmed
2004 FCA 16, [2004] 3 F.C.R. 274. Other litigation continues to the present in
relation to disputed Band memberships: Poitras v. Sawridge Band, 2012 FCA 47,
428 N.R. 282, leave sought [2012] S.C.C.A. No. 152.

[10] At the time of argument in April 2012, the Band had 41 adult members, and
31 minors. The Sawridge Trustees report that 23 of those minors currently qualify
as beneficiaries of the 1985 Sawridge Trust; the other eight minors do not.
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[11] At least four of the five Sawridge Trustees are beneficiaries of the Sawridge
Trust. There is overlap between the Sawridge Trustees and the Sawridge Band
Chief and Council. Trustee Bertha L’Hirondelle has acted as Chief; Walter Felix
Twinn is a former Band Councillor. Trustee Roland Twinn is currently the Chief

of the Sawridge Band.

[12] The Sawridge Trustees have now concluded that the definition of
“Beneficiaries” contained in the 1985 Sawridge Trust is “potentially
discriminatory”. They seek to redefine the class of beneficiaries as the present
members of the Sawridge Band, which is consistent with the definition of
“Beneficiaries” in another trust known as the 1986 Trust.

[13] This proposed revision to the definition of the defined term “Beneficiaries”
is a precursor to a proposed distribution of the assets of the 1985 Sawridge Trust.
The Sawridge Trustees indicate that they have retained a consultant to identify
social and health programs and services to be provided by the Sawridge Trust to .
the beneficiaries and their minor children. Effectively they say that whether a
minor is or is not a Band member will not matter: see the Trustee’s written brief at
para. 26. The Trustees report that they have taken steps to notify current and
potential beneficiaries of the 1985 Sawridge Trust and I accept that they have
been diligent in implementing that part of my August 31 Order.

IV. The Current Situation

[9]  This decision and the June 30 and September 2/3, 2015 hearings generally involve the
extent to which the Public Trustee should be able to obtain documentary materials which. the
Public Trustee asserts are potentially relevant to its representation of the identified minor
beneficiaries and the potential minor beneficiaries. Following those hearings, some of the
disagreements between the Public Trustee and the 1985 Sawridge Trustees were resolved by the
Sawridge Trustees agreeing to provide a Rules Part V affidavit of records within 60 days of the
September 2/3 Order.

[10] The primary remaining issue relates to the disclosure of information in documentary form
sought by the Public Trustee from the SFN and there are also a number of additional ancillary
issues. The Public Trustee seeks information concerning:

1. membership in the SFN,

2. candidates who have or are seeking membership with the SFN,

3. the processes involved to determine whether individuals may become part of the
SEN,

4. records of the application processes and certain associated litigation, and

5 how assets ended up in the 1985 Sawridge Trust.

[11] The SFN resists the application of the Public Trustee, arguing it is not a party to this
proceeding and that the Public Trustee’s application falls outside the Rules. Beyond that, the
SFN questions the relevance of the information sought.
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V. Submissions and Argument
A. The Public Trustee

[12] The Public Trustee takes the position that it has not been able to complete the
responsibilities assigned to it by me in Sawridge #1 because it has not received enough
information on potential, incomplete and filed applications to join the SFN. It also needs
information on the membership process, including historical membership litigation scenarios, as
well as data concerning movement of assets into the 1985 Sawridge Trust.

[13] Italso says that, without full information, the Public Trustee cannot discharge its role in
representing affected minors.

[14] The Public Trustee’s position is that the Sawridge Band is a party to this proceeding, or is
at least so closely linked to the 1985 Sawridge Trustees that the Band should be required to
produce documents/information. It says that the Court can add the Sawridge Band as a party. In
the alternative, the Public Trustee argues that Rules 5.13 and 9.19 provide a basis to order
production of all relevant and material records.

B. The SFN

[15] The SFN takes the position that it is not a party to the Trustee’s proceedings in this Court
and it has been careful not to be added as a party. The SFN and the Sawridge Trustees are
distinct and separate entities. It says that since the SFN has not been made a party to this
proceeding, the Rules Part V procedures to compel documents do not apply to it. This is a
stringent test: Trimay Wear Plate Ltd. v Way, 2008 ABQB 601, 456 AR 371; Wasylyshen v
Canadian Broadcasting Corp., [2006] AJ No 1169 (Alta QB).

[16] The only mechanism provided for in the Rules to compel a non-party such as the SFN to
provide documents is Rule 5.13, and its function is to permit access to specific identified items
held by the third party. That process is not intended to facilitate a ‘fishing expedition’

(Ed Miller Sales & Rentals Ltd v Caterpillar Tractor Co (1988), 94 AR 17, 63 Alta LR (2d) 189
(Alta QB)) or compel disclosure (Gainers Inc. v Pocklington Holdings Inc. (1995), 169 AR
288, 30 Alta LR (3d) 273 (Alta CA)). Items sought must be particularized, and this process is not
a form of discovery: Esso Resources Canada Ltd. v Stearns Catalytic Ltd. (1989), 98 AR 374,

16 ACWS (3d) 286 (Alta CA).

[17] The SFN notes the information sought is voluminous, confidential and involves third
parties. It says that the Public Trustee’s application is document discovery camouflaged under a
different name. In any case, a document is only producible if it is relevant and material to the
arguments pled: Rule 5.2; Weatherill (Estate) v Weatherill, 2003 ABQB 69, 337 AR 180.

[18] The SFN takes the position that Sawridge #1 ordered the Public Trustee to investigate
two points: 1) identifying the beneficiaries of the 1985 Sawridge Trust; and 2) scrutiny of
transfer of assets into the 1985 Sawridge Trust. They say that what the decision in Sawridge #1
did not do was authorize interference or duplication in the SFN’s membership process and its
results. Much of what the Public Trustee seeks is not rclevant to either issue, and so falls outside

the scope of what properly may be sought under Rule 5.13.
[19] Privacy interests and privacy legislation are also factors: Royal Bank of Canada v Trang,

2014 ONCA 883 at paras 97, 123 OR (3d) 401, Personal Information Protection and Electronic
Documents Act, SC 2000, ¢ 5. The Public Trustee should not have access to this information
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unless the SFN’s application candidates consent. Much of the information in membership
applications is personal and sensitive. Other items were received by the SFN during litigation
under an implied undertaking of confidentiality: Juman v Doucette; Doucette (Litigation
Guardian of) v Wee Watch Day Care Systems, 2008 SCC 8, [2008] 1 SCR 157. The cost to
produce the materials is substantial. .

[20] The SFN notes that even though it is a target of the relief sought by the Public Trustee
that it was not served with the July 16, 2015 application, and states the Public Trustee should
follow the procedure in Rule 6.3. The SFN expressed concern that the Public Trustee’s
application represents an unnecessary and prejudicial investigation which ultimately harms the
beneficiaries and potential beneficiaries of the 1985 Sawridge Trust. In Sawridge #2 at para 29,
the Court of Appeal had stressed that the order in Sawridge #1 that the Public Trustee’s costs be
paid on a solicitor and own client basis is not a “blank cheque”, but limited to activities that are
“fair and reasonable”. It asks that the Public Trustee’s application be dismissed and that the
Public Trustee pay the costs of the SFN in this application, without indemnification from the

1985 Sawridge Trust.
C. The Sawridge Trustees

[21] The Sawridge Trustees offered and I ordered in my September 2/3 Order that within 60
days the Trustees prepare and deliver a Rule 5.5-5.9 affidavit of records to assist in moving the
process forward. This resolved the immediate question of the Public Trustee’s access to

documents held by the Trustees.

[22] The Trustees generally support the position taken by the SFN in response to the Public
Trustee’s application for Band documents. More broadly, the Trustees questioned whether the
Public Trustee’s developing line of inquiry was necessary. They argued that it appears to target
the process by which the SFN evaluates membership applications. That is not the purpose of this
proceeding, which is instead directed at re-organizing and distributing the 1985 Sawridge Trust
in a manner that is fair and non-discriminatory to members of the SFN.

[23] They argue that the Public Trustee is attempting to attack a process that has already
undergone judicial scrutiny. They note that the SFN’s admission procedure was approved by the
Minister of Indian and Northern Affairs, and the Federal Court concluded it was fair: Stoney v
Sawridge First Nation, 2013 FC 509, 432 FTR 253. Further, the membership criteria used by the
SFN operate until they are found to be invalid: Huzar v Canada, [2000] FCJ No 873 at para 5,
258 NR 246. Attempts to circumvent these findings in applications to the Canadian Human
Rights Commission were rejected as a collateral attack, and the same should occur here.

[24) The 1985 Sawridge Trustees reviewed the evidence which the Public Trustee alleges
discloses an unfair membership admission process, and submit that the evidence relating to
Elizabeth Poitras and other applicants did not indicate a discriminatory process, and in any case
was irrelevant to the critical question for the Public Trustee as identified in Sawridge #1, namely
that the Public Trustee’s participation is to ensure minor children of Band members are treated
fairly in the proposed distribution of the assets of the 1985 Sawridge Trust.

[25] Additional submissions were made by two separate factions within the Trustees.

Ronald Twinn, Walter Felix Twin, Bertha L’Hoirondelle and Clara Midbo argued that an unfiled
affidavit made by Catherine Twinn was irrelevant to the Trustees’ disclosure. Counsel for
Catherine Twinn expressed concem in relation to the Trustee’s activities being transparent and
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that the ultimate recipients of the 1985 Sawridge Trust distribution be the appropriate
beneficiaries.

VI.  Analysis

[26] The Public Trustee’s application for production of records/information from the SFN is
denied. First, the Public Trustee has used a legally incorrect mechanism to seek materials from
the SFN. Second, it is necessary to refocus these proceedings and provide a well-defined process
to achieve a fair and just distribution of the assets of the 1985 Sawridge Trust. To that end, the
Public Trustee may seek materials/information from the Sawridge Band, but only in relation to
specific issues and subjects.

A. Rule 5.13

[27] 1agree with the SFN that it is a third party to this litigation and is not therefore subject to
the same disclosure procedures as the Sawridge Trustees who are a party. Alberta courts do not
use proximal relationships as a bridge for disclosure obligations: Trimay Wear Plate Ltd. v Way,
at para 17.
[28] IfI were to compel document production by the Sawridge Band, it would be via
Rule 5.13:
5.13(1)On application, and after notice of the application is served on the person
affected by it, the Court may order a person who is not a party to produce
arecord at a specified date, time and place if

(a) the record is under the control of that person,
(b) there is reason to believe that the record is relevant and material, and

(c) the person who has control of the record might be required to produce
it at trial.

(2) The person requesting the record must pay the person producing the
record an amount determined by the Court.

[29] The modem Rule 5.13 uses language that closely parallels that of its predecessor Alberta
Rules of Court, Alta Reg 390/1968, s 209. Jurisprudence applying Rule 5.13 has referenced and
used approaches developed in the application of that precursor provision: Toronto Dominion
Bank v Sawchuk, 2011 ABQB 757, 530 AR 172; H.Z. v Unger, 2013 ABQB 639, 573 AR 391.
I agree with this approach and conclude that the principles in the pre-Rule 5.13 jurisprudence
identified by the SFN apply here: Ed Miller Sales & Rentals Ltd v Caterpillar Tractor Co;,
Gainers Inc. v Pocklington Holdings Inc.; Esso Resources Canada Ltd. v Stearns Catalytic

Ltd.

[30] The requirement for potential disclosure is that “there is reason to believe” the
information sought is “relevant and material”. The SFN has argued relevance and materiality
may be divided into “primary, secondary, and tertiary” relevance, however the Alberta Court of
Appeal has rejected these categories as vague and not useful: Royal Bank of Canada v
Kaddoura, 2015 ABCA 154 at para 15, 15 Alta LR (6th) 37.

[31] I conclude that the only documents which are potentially disclosable in the Public
Trustee’s application are those that are “relevant and material” to the issue before the court.
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B. Refocussing the role of the Public Trustee

[32] Itis time to establish a structure for the next steps in this litigation before I move further
into specific aspects of the document production dispute between the SFN and the Public
Trustee. A prerequisite to any document disclosure is that the information in question must be
relevant. Relevance is tested at the present point.

[33] InSawridge #1 I at paras 46-48 I determined that the inquiry into membership processes
was relevant because it was a subject of some dispute. However, I also stressed the exclusive
jurisdiction of the Federal Court (paras 50-54) in supervision of that process. Since Sawridge #1
the Federal Court has ruled in Stoney v Sawridge First Nation on the operation of the SFN’s
membership process.

[34] Further, in Sawridge #1 I noted at paras 51-52 that in 783783 Alberta Ltd. v Canada
(Attorney General), 2010 ABCA 226, 322 DLR (4th) 56, the Alberta Court of Appeal had
concluded this Court’s inherent jurisdiction included an authority to make findings of fact and
law in what would nominally appear to be the exclusive jurisdiction of the Tax Court of Canada.
However, that step was based on necessity. More recently in Strickland v Canada (Attorney
General), 2015 SCC 37, the Supreme Court of Canada confirmed the Federal Courts decision to
refuse judicial review of the Federal Child Support Guidelines, SOR/97-175, not because those
courts did not have potential jurisdiction concerning the issue, but because the provincial
superior courts were better suited to that task because they ... deal day in and day out with
disputes in the context of marital breakdown ...”: para 61.

[35] The same is true for this Court attempting to regulate the operations of First Nations,
which are ‘Bands’ within the meaning of the Indian Act. The Federal Court is the better forum
and now that the Federal Court has commented on the SFN membership process in Stoney v
Sawridge First Nation, there is no need, nor is it appropriate, for this Court to address this
subject. If there are outstanding disputes on whether or not a particular person should be
admitted or excluded from Band membership then that should be reviewed in the Federal Court,
and not in this 1985 Sawridge Trust modification and distribution process.

[36] It follows that it will be useful to re-focus the purpose of the Public Trustee’s
participation in this matter. That will determine what is and what is not relevant. The Public
Trustee’s role is not to conduct an open-ended inquiry into the membership of the Sawridge
Band and historic disputes that rclate to that subject. Similarly, the Public Trustee’s function is
not to conduct a general inquiry into potential conflicts of interest between the SFN, its
administration and the 1985 Sawridge Trustees. The overlap between some of these parties is

established and obvious.
[37] Instead, the future role of the Public Trustee shall be limited to four tasks

1. Representing the interests of minor beneficiaries and potential minor beneficiaries
so that they receive fair treatment (either direct or indirect) in the distribution of
the assets of the 1985 Sawridge Trust;

2 Examining on behalf of the minor beneficiaries the manner in which the property
was placed/settled in the Trust; and
3. [dentifying potential but not yet identified minors who are children of SFN

members or membership candidates; these are potentially minor beneficiaries of
the 1985 Sawridge Trust; and
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4, Supervising the distribution process itself.

[38] The Public Trustee’s attention appears to have expanded beyond these four objectives.
Rather than unnecessarily delay distribution of the 1985 Sawridge Trust assets, I instruct the
Public Trustee and the 1985 Sawridge Trustees to immediately proceed to complete the first
three tasks which [ have outlined.

[39] [ will comment on the fourth and final task in due course.
Task 1 - Arriving at a fair distribution scheme

[40]  The first task for the 1985 Sawridge Trustees and the Public Trustee is to develop for my
approval a proposed scheme for distribution of the 1985 Sawridge Trust that is fair in the manner
in which it allocates trust assets between the potential beneficiaries, adults and children,
previously vested or not. I believe this is a largely theoretical question and the exact numbers
and personal characteristics of individuals in the various categories is generally irrelevant to the
Sawridge Trustee’s proposed scheme. What is critical is that the distribution plan can be
critically tested by the Public Trustee to permit this Court to arrive at a fair outcome.

[41] Ianticipate the critical question for the Public Trustee at this step will be to evaluate
whether any differential treatment between adult beneficiaries and the children of adult
beneficiaries is or is not fair to those children. I do not see that the particular identity of these
individuals is relevant. This instead is a question of fair treatment of the two (or more)

categories.

[42] On September 3, 2015, the 1985 Sawridge Trustees withdrew their proposed
distribution arrangement. I direct the Trustees to submit a replacement distribution arrangement
by January 29, 2016.

[43] The Public Trustee shall have until March 15, 2016 to prepare and serve a Rule 5.13(1)

application on the SFN which identifies specific documents that it believes are relevant and
material to test the fairness of the proposed distribution arrangement to minors who are children
of beneficiaries or potential beneficiaries.
[44] If necessary, a case management meeting will be held before April 30, 2016 to decide
any disputes concerning any Rule 5.13(1) application by the Public Trustee. In the event no Rule
5.13(1) application is made in relation to the distribution scheme the Public Trustee and 1985
Sawridge Band Trustees shall make their submissions on the distribution proposal at the pre-
April 30 case management session.
Task 2 - Examining potential irregularities related to the settlement of assets
to the Trust
[45] There have been questions raised as to what assets were settled in the 1985 Sawridge

Trust. At this point it is not necessary for me to examine those potential issues. Rather, the first
task is for the Public Trustee to complete its document request from the SFN which may relate to

that issue.

[46] The Public Trustee shall by January 29, 2016 prepare and serve a Rule 5.13(1)
application on the Sawridge Band that identifies specific types of documents which it believes
are relevant and material to the issue of the assets settled in the 1985 Sawridge Trust.
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[47] A case management hearing will be held before April 30, 2016 to decide any disputes
concerning any such Rule 5.13(1) application by the Public Trustee.

Task 3 - Identification of the pool of potential beneficiaries

[48]  The third task involving the Public Trustee is to assist in identifying potential minor
beneficiaries of the 1985 Sawridge Trust. The assignment of this task recognizes that the Public
Trustee operates within its Court-ordered role when it engages in inquiries to establish the pools
of individuals who are minor beneficiaries and potential minor beneficiaries. I understand that
the first category of minor beneficiaries is now identified. The second category of potential
minor beneficiaries is an area of legitimate investigation for the Public Trustee and involves two
scenarios:

1. an individual with an unresolved application to join the Sawridge Band and who
has a child; and

28 an individual with an unsuccessful application to join the Sawridge Band and who
has a child.

[49] I stress that the Public Trustee’s role is limited to the representation of potential child
beneficiaries of the 1985 Sawridge Trust only. That means litigation, procedures and history that
relate to past and resolved membership disputes are not relevant to the proposed distribution of
the 1985 Sawridge Trust. As an example, the Public Trustee has sought records relating to the
disputed membership of Elizabeth Poitras. As noted, that issue has been resolved through
litigation in the Federal Court, and that dispute has no relation to establishing the identity of
potential minor beneficiaries. The same is true of any other adult Sawridge Band members.

[50] As Aalto, J. observed in Poitras v Twinn, 2013 FC 910, 438 FTR 264, “[M]any gallons
of judicial ink have been spilt” in relation to the gender-based disputes concerning membership
in the SFN. I do not believe it is necessary o return to this issue. The SFN’s past practise of

relentless resistance to admission into membership of aboriginal women who had married non-

Indian men is well established.

[51] The Public Trustee has no relevant interest in the children of any parent who has an
unresolved application for membership in the Sawridge Band. If that outstanding application
results in the applicant being admitted to the SFN then that child will 