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Oral Reasons for Decision of
The Honourable Mr. Justice Jack Watson

[1]  Thisis Court of Appeal file number 1603-0033-AC, In the Matter of the Trustee Act, RSA
2000, c T-8 as amended; and In the Matter of The Sawridge Band Inrer Vivos Settlement Created
by Chief Walter Patrick Twinn, of the Sawridge Indian Band, No. 19, now known as the Sawridge
First Nation, on April 15, 1985 (the “1985 Sawridge Trust”).

[2]1  The application before me now is by a gentleman named Maurice Stoney. Mr. Stoney
claims, with some vigour, that he is a member of the First Nation in question and that he has been
for a long time, and that as a member of the First Nation, certain legal rights of his follow from this.

[3]  The matter that is under appeal by two parties now — and for which the subject matter
before me is a motion for an extension of time for a further appeal — is a decision by Mr. Justice
Thomas that was given at 2015 ABQB 799. His decision was in the course of a proceeding which
dealt with The Sawridge Band Inter Vivos Settlement created back on April 15, 1985, which is
referred to in the various proceedings as the Sawridge Band Trust. As mentioned, Mr. Stoney’s
position is that he is a member of the Sawridge First Nation and that as a consequence of that he
presumably has a right to some share in the distribution of the trust when that is eventually carried
out.

[4] The application that is specifically is before me at this time is by Mr. Stoney for an
extension of time to appeal the judgment of Mr. Justice Thomas. The part of the reasons of Mr.
Justice Thomas which are objected to in the proposed appeal by Mr. Stoney arise from his role as a
case manager in connection with the ongoing proceeding dealing with the trust. His position is that
both inappropriately and unfairly, Mr. Justice Thomas in his role as case manager has made final
determinations which seriously and adversely affect his situation vis-a-vis his rights to participate
in the trust. It is interesting to note that in the course of so arguing, his supporting affidavit which
was sworn on October 27, 2015 in para 13 contains the broader assertion that:

For thirty years, I have been seeking to have my membership in Sawridge be
recognized.

In that respect, therefore, Mr. Stoney has the concern that his membership is also an issue in the
judgment of Mr. Justice Thomas, either directly or indirectly, by virtue of these case management
determinations which Mr. Justice Thomas made.

[5]  During the course of argument with counsel, I referred counsel to para 56 of the judgment
of Mr. Justice Thomas in which he purported to designate what he described as: “the potential
recipients of a distribution of the 1985 Sawridge Trust...”. I say purported because the existing two
appeals from his decision dispute what he has said and done. He identified six categories.
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[6]  The other appeals by the other parties in relation to that turn very much on that paragraph.
I will, therefore, not offer any extensive discussion about what the implications are of that
paragraph nor whether it is the product of fair process, nor whether it is accurate or anything of that
sort. I merely observe that that paragraph would appear to be a key triggering paragraph in
particular for Mr. Stoney’s request that he also be part of the process before the Court of Appeal, in
relation to the challenges to the judgment of Mr. Justice Thomas.

[7]  Indeed, Mr, Stoney’s arguments to a large extent replicate points put forward by the
appellants that have existing appeals against the judgment of Mr. Justice Thomas on the question
of fair process. Certainly, Ms. Kennedy in her eloquent submissions on behalf of Mr. Stoney made
considerable remarks in connection with the manner in which the issue of para 56 and, indeed,
paras 32 and following in Mr. Justice Thomas’ judgment arose. She takes the position that, in
effect, Mr. Justice Thomas has seriously side-swiped the interest of Mr. Stoney and, although they
are not appellants, the interest of the other two ladies whose names have been mentioned in the
course of these proceedings.

[8]  The position that has been taken in answer to the application for an extension of time is to
invoke firstly, the Reasons for Judgment of Mr. Justice Slatter in Attila Dogan Construction and
Installation Co Inc v AMEC Americas Ltd, 2015 ABCA 206, 602 AR 135. The position taken on
behalf of the First Nation, although the First Nation has not been, strictly speaking, a party to the
proceedings before Mr, Justice Thomas, is that the objections and complaints made by Mr. Stoney
(and, although they are not here, made by the two ladies presumably) are long since settled by the
Federal Court and by other proceedings and other courts. The First Nation contends that the claims
of Mr. Stoney, therefore, are not live questions here, whether or not they were implicitly raised in
Mr. Justice Thomas’ decision. They are certainly not the subject matter of the current appeals from
Mr. Justice Thomas’ decision, at least in the opinion of the First Nation.

[91  The response in answer to the extension of time application given by the Trustees of the
trust — albeit not for this purpose including a dissenting Trustee — are that Mr. Stoney’s position
does not meet any of the criteria contained in para 4 of the judgment of Attila Dogan to which I
have just made reference. The position taken on that aspect should be addressed, therefore, first.

[10] The position taken by the Trustees is that having regard to the way in which the record
unfolded in this matter, there is not really adequate evidence before this Court to make a
determination as to whether the principles in Cairns v Cairns, [1931] 4 DLR 819 (Alta SC (AD)),
which are quoted by Mr. Justice Slatter in A#tila Dogan, are met. The situation is that they are
suggesting that the affidavit evidence does not provide a reasonable explanation for the failure to
file on time and it further does not provide an indication of a bona fide intention to appeal while the
right of appeal existed.

[11] Iam prepared to infer that, in fact, there would have been intention to appeal while the right
of appeal existed had Ms. Kennedy been aware of the judgment of Mr. Justice Thomas. Further,
while there are certainly some strengths to the argument against Ms. Kennedy’s position relative to
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the explanation for failure to file the appeal on time, I am satisfied that that would not be of itself a
basis upon which to apply the Attila Dogan and Cairns test against the application being made on
behalf of Mr. Stoney.

[12] It seems to me that the real issue that comes to the forefront of this matter is whether under
para 4(e) of Attila Dogan there is a reasonable chance of success on the appeal, which Justice
Slatter goes on to describe as a reasonably arguable appeal. This brings back into focus the
objection made by the First Nation relative to whether or not the position of Mr. Stoney, at this
stage, is merely that of an intermeddler seeking to intrude the issue of membership into an appeal
to the Court of Appeal from Mr. Justice Thomas when Mr. Justice Thomas did not deal with
membership.

[13] Indeed, it is quite clear from the reasoning of Mr. Justice Thomas that he attempted to
avoid the question of membership. That was because he was taking on, in his view, the strict issue
of the administration of the trust. From the reasons that he provided, the Federal Court was the
proper location in which to determine whether a person is or is not a member of that particular First
Nation. Whether or not that is correct and whether or not that issue would be resolved later by this
Court on the existing two appeals is an interesting point which I do not need to come to grips with
here. But the point of the matter is that Mr. Justice Thomas, at least, did not consider himself to be
dealing with the question of membership.

[14] Mr. Justice Thomas® decision, in this respect, was attempting to regulate the processes for
dealing with the trust. Insofar as doing so is concerned, it is clear that the administration of the trust
would have a considerable effect on people who are entitled to be beneficiaries. The argument
placed before me for Mr. Stoney is that a person who has a legitimate status as a member, and who
has been foreclosed in the opportunity to put that position forward so far, may still very well be a
person who should at some point by a competent authority be determined to be a beneficiary under
the trust.

[15] The difficulty with the argument in that respect, however, from the point of view of the
viability of an appeal under the A#tila Dogan case, is that once the appeal gets to the Court of
Appeal from Mr. Justice Thomas’ decision, the impact of the decision upon Mr. Stoney’s situation
is yet to be understood.

[16] It seems to me that if the arguments that are put forward by the existing appellants from Mr.
Justice Thomas’ reasons hold sway in some way or another — and I would have to speculate what
might happen there — that could very well address entirely the position of Ms. Kennedy’s client. At
least it would arguably do so insofar as her concern that Mr. Justice Thomas’ judgment somehow
stands in the path of Mr. Stoney in terms of getting some rights as a beneficiary.

[17] It has already been pointed out in the argument before me that there has not been, up to
now, an application made by Ms. Kennedy’s client, Mr. Stoney, to be a participant in the
proceedings before Mr. Justice Thomas, in any formal way at least. He is certainly not named as a
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party there, but with admirable fairness, Ms. Bonora, counsel for the Trustees, appreciates that
there is no specific time running on this point before Mr. Justice Thomas. That is because the issue
of who is a beneficiary for the purposes of division of this trust has not actually been made yet.

[18] Infact, one of the reasons why Mr. Justice Thomas got to making his decision under appeal
in the first place was because he was attempting to make determinations for the process to
determine who gets to decide who is beneficiary and so forth.

[19] That being the case, Ms. Bonora quite fairly points out that Mr. Stoney’s position as to
whether or not he should be considered to be entitled to be a beneficiary in the trust has not arisen
yet before Justice Thomas. That is going to have to be decided at some future date whether or not
the appeal goes ahead from Mr. Justice Thomas and whether or not Mr. Justice Thomas’ judgment,
in this particular regard, is upheld or changed or in some way dealt with by the Court of Appeal.

[20] It therefore follows that in terms of determining reasonable chance of success in the appeal,
the embargo against the participation of Mr. Stoney that is or has been created by the various
proceedings that have occurred in various courts including the Federal Court as raised by the First
Nation, has an enhanced status for the purposes of determining the extension of time here. That is
because, on the face of things, Mr. Stoney does not have a participatory right in relation to the
proceedings on the trust, does not have standing to appeal within the meaning of the case of Dreco
Energy Services Ltd et al v Wenzel Downhole Tools Ltd, 2008 ABCA 36, 429 AR 51 at paras 5 to
8, and is, in fact, a stranger to the proceedings insofar as an appeal from the decision of Mr. Justice
Thomas to the Court of Appeal is concerned.

[21] Since Mr. Stoney is interested in matters which were not entirely addressed by Mr. Justice
Thomas, and which may or may not be addressed by the Court in the medium of other arguments
by other parties before the Court of Appeal, I am left with the situation where it seems to be quite
clear that there is no reasonable chance of success on an appeal by Mr. Stoney. That is because no
one is going to say anything about him, particularly when the appeal is heard. If incidentally the
result of the appeal is that somehow his status or ability to apply as a beneficiary is improved, so be
it. The mere existence of that judgment and of a potential decision of the Court of Appeal in
relation to the judgment of Mr. Justice Thomas does not, it seems to me, create a condition that
would give rise to a right of appeal on behalf of Mr. Stoney in this respect.

[22] Having said all that, then, I am not satisfied that an extension of time should be granted to
Mr. Stoney to appeal the decision of Mr. Justice Thomas, even if I could discern precisely what it
is about the decision of Mr. Justice Thomas that is directly under attack, or would be under attack,
on an appeal by Mr. Stoney. I can make inferences about what Mr. Stoney might hope might
unfold on appeal, but there is not, at this point in time, an arguable point by Mr. Stoney as against
Justice Thomas® judgment, bearing in mind what the judgment is and what it says.

[23] The application is dismissed.
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[Discussion with counsel re costs]

Watson J.A.:

[24] Costs will follow for the parties that participated on the motion itself. And any parties who
did not, do not get anything.

Application heard on February 17, 2016

Reasons filed at Edmonton, Alberta
this 26th day of February, 2016 y

Watson J.A.
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