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L. INTRODUCTION

14 These submissions concern the Sawridge First Nation's (“Sawridge”) application
to be granted status to intervene in the application by Maurice Felix Stoney and his brothers and
sisters (the “Applicants™), filed on August 12, 2016 (the “Stoney Application™). to be added as
a party or intervener 1o this Action. Additionally. these submissions contain Sawridge’s response

to the merits of the Stoney Application.

2. These submissions have been submitted along with Sawridge’s application for
intervenor status, and the Affidavit of Chief Roland Twinn, sworn on September 21, 2016, in
accordance with the directions given by Justice D.R.G. Thomas during the case management

conference that occurred on August 24, 2016.

2 It is Sawridge’s position that the Stoney Application represents the latest in a
series of attempts by Maurice Stoney and his family to assert that they have an cntitlement to
membership in Sawridge. Sawridge has been involved in litigation and administrative hearings
with Maurice Stoney for decades. The membership issue that is at the forefront of the Stoney
Application has been adjudicated as part of that previous litigation, and has resulted in findings
being made on a number of grounds that Maurice Stoney and his family did not have any right to
membership in Sawridge. Maurice Stoney and his brothers and sisters are not members of
Sawridge and have never been members of Sawridge at any time so as to qualify them as

beneficiaries to the 1982 and 1985 Trusts, as alleged in the Stoney Application.

4 In light of the fact that the Stoney Application again raises the issuc of Maurice
Stoney and his family’s entitlement to membership in Sawridge, Sawridge submits that it is
appropriate o grant it status to intervenc in the Stoney Application. Any findings made in
relation to membership would have a direct impact on Sawridge. Furthermore, given Sawridge’s
prior dealings with Mr. Stoney and his family concerning these membership-related issues, it is

able to provide a perspective that is unique to any of the other parties to this Action.

5. With regards 1o the merits of the Stoney Application, Sawridge submits that the
application should be struck, as the basis for Mr. Stoncy and his family to request status as a

party is directly connected to their assertion that they are or have been members of Sawridge. As
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that issue is res judicata, the Stoney Application constitutes an abuse of process. In the
alternative, the fact that the membership-related matters at the heart of the Stoney Application

have already been adjudicated is a basis for dismissing said application.

6. Given Maurice Stoney’s zealous approach to litigating his alleged entitlement 1o
membership in Sawridge (notwithstanding the fact that the issuc is res judicata), it is submitted
that it is appropriate to award solicitor and his own client costs against the Applicants. The fact
that Maurice Stoney has refused 10 pay costs awards against him arising from prior proceedings

involving Sawridge further supports this position.

II. FACTS
A Background regarding the Stoney family
7 Maurice Stoney (“Maurice™) was born in 1941, Maurice’s father was William

Stoney. and his grandfather was Johnny Stoney.

Affidavit of Maurice Stoney, sworn May 17, 2016 {“Stoney Affidavir], at paras 6 and 8.
Affidavit of Chief Roland Twinn, sworn September 21, 2016 [“Twinn Affidavir™}, at para 4.

8. In 1944, William Stoney volumarily gave up his Indian status and was
enfranchised. As a result, William’s family (including his wile and their two sons, Maurice and
Alvin) were enfranchised and were consequently no longer members of Sawridge. At the time of
his and his family’s enfranchisement, it is Sawridge’s understanding that, based on the
enfranchisement documents that were completed, William Stoney only had two sons, being

Maurice and Alvin.
Tveinn Affidavit, at paras §, 31 and 32.

9. Maurice has alleged that a number of his brothers and sisters were born following
his family’s enfranchisement. The materials filed in support of the Stoney Application do not

contain any records that would serve to verify any of the assertions made regarding his family.

Stoney Affidavie, at para 8.

11:7282385 DOCX. 1}
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B. Membership disputes with Maurice Stoney
10. Bill C-31 was enacted by the Federal Government on April 17. 1985. It gave

Maurice the right to have his Indian siatus restored. but did not give him any rights in relation to
membership in Sawridge. At most. he was able to apply for membership in Sawridge. Any such
application was 1o be adjudicated in accordance with Sawridge’s own membership rules, as
Sawridge had assumed control of its membership process on July 8, 1985, in accordance with

section 10 of the Indian Act.

Tywinn Affidavir, at paras 6 and 7.

11. Sawridge took the position following the enactment of Bill C-31 that said bill did

not grant Maurice or any of his family members an automatic right to membership in Sawridge.

12. Maurice, two of his cousins (Aline Huzar and June Kolosky). and a number of
others liled a claim in Federal Court against Sawridge in 1995, wherein they sought damages
related to Sawridge’s decision to not grant them membership following the enactment of Bill C-
31 (the “1995 Action™). The plaintiffs in that action sought an order that their names be added to

Sawridge’s membership list.
Twinn Affidavir, a1 paras 8-10.

13 The plaintiffs in the 1995 Action brought an application to amend their Statement
of Claim to include a request for a declaration that Sawridge’s membership rules were
discriminatory and exclusionary, and werce accordingly invalid. The application was initially

granted. That decision was appealed by Sawridge to the Federal Court of Appeal.
Tywinn Affidavit, at paras 11 and 12.

14, On June 13, 2000. the Federal Court of Appeal delivered its decision regarding
Sawridge's appeal. It agreed with Sawridge. and allowed the appeal of the decision amending the
Statement ol Claim, with costs payable to Sawridge for both the initial application and the

appeal.

Huzar v Canadu, 2000 Canl.ll 15589 (FCA), at para 6. [Tab 1]
Tywvinn Affidavit, at para 29.

{E7282385 DOCN. 1}
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13, One of the arguments that was raised during the 1995 Action was that the
plaintiffs were entitled to membership in Sawridge as a result of Bill C-31. Specifically, it was
argued that Bill C-31 invalidated Sawridge’s membership rules, and that accordingly, Maurice
and the other plaintiffs were entitled to membership. In response to that argument, the Federal

Court of Appeal noted as follows:

It was conceded by counsel for the respondents that. without the proposed
amending paragraphs, the unamended statement of claim discloses no reasonable
causc of action in so far as it asserts or assumes that the respondents are entitled to
Band membership without the consent of the Band.

It is clear that, until the Band"s membership rules arc found to be invalid, they
govern membership of the Band and that the respondents have, at best. a right to
apply to the Band for membership. Accordingly, the statement of claim against
the appellants, Walter Patrick Twinn, as Chief of the Sawridge Indian Band, and
the Sawridge Indian Band, will be struck as disclosing no reasonable causc of
action.

Huzar v Canada, 2000 CarswellNat 1132 (FCA), at paras 4 and 5. [Tab 1]

16. Mauricc’s next step in relation to his claim for membership in Sawridge was 10
complete a membership application pursuant to Sawridge’s membership rules. His completed
application for membership was submitied on August 30, 2011. Contrary to the assertions made
in Maurice’s Affidavit filed in support of the Stoney Application, that application was never

ignored.

Twinn Affidavir, at paras 15.and 16

17. Maurice’s application for membership was denied on or around December 7,
2011. According to the letter that was sent to Maurice enclosing Sawridge’s decision, his
application was rejecied (i) because he did not have any specific right to membership. and (ii)
because Sawridge’s Council did not consider that his admission would be in the best interests
and welfarc of Sawridge and as a result did not see any reason to exercise its discretion under its

membership rules to admit him as a member.

Twinn Affidavit, at para 16.
Stoney Affidavit, at Exhibit “L".

PET282385 DOCN, 1}
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18. In accordance with Sawridge’s membership rules and its Constitution, Maurice
appealed the decision regarding his membership to Sawridge’s Appeal Committee. The hearing
of that appeal occurred on April 21, 2012. The committec upheld the initial decision to deny the

application for membership.
Twinn Affidavit, at para 17.

19. Maurice brought an application for judicial review of the decision to deny him

membership. That application was filed on May 11, 2012 (the *2012 Action™).
Twinn Affidavit, at para 18.

20. As part of the 2012 Action, Maurice advanced a number of grounds which he
alleged were cause to overtumn the decision 1o deny him membership. Those grounds are listed in
Maurice’s Notice of Application that was filed with the Federal Court. They concern his alleged
right to membership as a result of the enactment ot Bill C-31. Additionally, the submissions filed
by Maurice refer to arguments regarding allegations of bias, and arguments pursuant to section

15 of the Charter, as well as section 35 of the Constitution Act, 1982,
Notice of Application, Federal Court Action No. T-923-12. [Tab 2]

21. Maurice swore an Affidavit as part of the 2012 Action. In that Affidavit, he
alleged (much like in the Affidavit sworn in suppoit of the Stoney Application) that he was

entitled to automatic membership in Sawridge as a result of the enactment of Bill C-31.

Affidavit of Maurice Felix Stoney, sworn May 22, 2012, Federal Court Action

No. T-923-12, at para 8. | Tab 3]

22, Chief Roland Twinn swore an Affidavit on June 26, 2012. in response to the
Affidavit sworn by Maurice in the 2012 Action. In his Affidavit, Chief Twinn affirmed, inter

alia, the following:

(a) Sawridge did not receive a completed membership application from Maurice until

August 30, 2011;

117282383 DOCX;, 1}
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(b) Sawridge’s decision to deny Maurice’s application for membership was based on
a consideration of a number of records, including his completed membership

application, historical documents, and media arlicles;

(c) Maurice was given the ability to make both written and oral submissions to

Sawridge’s Appeal Committee. both of which were done by his counsel: and

(d)  Maurice’s father (and as a result his whole family) voluntarily enfranchised in

1944,
Twinn Affidavit,at para 19 and at Exhibit “2" at paras 2, 3, 8. 11, 12,
and 18.
23, Maurice’s application for judicial review in the 2012 Action proceeded on March

5, 2013, before Justice Barnes of the FFederal Court (Trial Division). Justice Barnes dismissed

Maurice’s application. and awarded costs to Sawridge.
Stoney v Sawridge First Nation, 2013 FC 309, [Tab 4)

24, In his written reasons. Justice Barnes engaged in a thorough analysis of Mr.
Stoney’s argument regarding his entitlement to membership under Bill C-31. He found that Bill
C-31 did not provide Maurice with an auwtomatic right to membership in Sawridge. Rather,
Justice Barnes noted that Maurice lost his right to membership when his father obtained

enfranchisement for the entire Stoney [amily:

1 also cannot identify anything in Bill C-31 that would extend an automatic right
of membership in the Sawridge First Nation to William Stoney. He lost his right
to membership when his father sought and obtained enfranchisement for the
family. The legislative amendments in Bill C-31 do not apply to that situation.

Stoney v Sawridge First Nation, 2013 FC 509, at paras 11-15. [Tab 4]

25. Additionally, Justice Barnes wrote that the judicial review application that was the
subject matter of the 2012 Action was an attempt by Maurice 1o re-litigate the matters that were
in issue in the 1995 Action, being his entitlement to membership as a result of Bill C-31. The
Justice accordingly concluded that the arguments related to Bill C-31 were barred under the

doctrine of issue estoppel.

1E7282385. DOCX, 1}
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Stoney v Sawridge First Nation, 2013 FC 509, at para 17. [Tab 4]

26. With regards to a number of the other arguments advanced by Maurice, the
Justice wrote that there was a lack of evidence and submissions put forward by Maurice related

to same. Accordingly, those arguments were dismissed.
Stoney v Sawridge First Nation, 2013 FC 509, at paras 19-22. [Tab 4]

27. Following the issuing of Justice Barnes’ reasons in the 2012 Action, Sawridge
proceeded to take steps to assess the costs that were payable by Maurice. A Federal Court
Assessment Officer determined that Sawridge was entitled 10 $2,995.65 in costs. These costs

have never been paid.
Twinn Affidavit, at paras 22 and 29.

28. On January 31. 2014, Maurice filed a complaint with the Canadian Human Rights
Commission (“CHRC") regarding Sawridge’s decision to deny him membership (the “CHRC
Complaint™). Much like in both the 1995 Action and the 2012 Action, Mr. Stoney’s complaint

was based on an allegation that Sawridge’s decision to deny his membership was discriminatory.
Tywinn Affidavit, at para 24.

29. The Deputy Chief Commissioner of the CHRC issued a decision regarding the
complaint by Maurice on April 15, 2015. The commissioner refused to address the complaint, as
the subject matter of the complaint had already been dealt with as part of the 1995 Action and the

2012 Action:

The complainant has been a party to two ditferent proceedings before the Federal
Court with respect to the matters raised in this complaint: an action against the
respondent [Sawridge] which was struck by the Federal Court of Appeal in 2000
and an application for judicial review which was dismissed in May 2013. The
essence of the complaint, i.c., the respondent’s denial of the complainant’s
membership in the band, was central to both proceedings. The complainant
clearly raised discrimination in his application [or judicial review when he alleged
that the decision violated the Charter; however. he did not provide adequate
evidence for the Federal Court to overturn the decision of the respondent. The
Supreime Court in Figliola held that human rights commissions must respect the
finality of decisions made by other administrative decision-makers with
concurrent jurisdiction to apply human rights legislation when the issues raised in
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both processes are the same. In this instance. the other decision-makers are judges
of the Federal Court and the Federal Court of Appeal and could have clearly
considered the human rights allegations raised. Therefore. it would not be unfair
for the Commission to decide not to deal with this complaint.

Record of Decision re: File 20140008, dated April 15, 2015; Twinn Ajffidavit, at Exhibit #5”,

30. Most recently, Maurice attempted to become involved in this Action in late 2015.
Specifically, he attempted to file an appeal of a case management decision made by Justice
D.R.G. Thomas. being 1985 Sawridge Trust v Alberta (Public Trusiee). 2015 ABQB 799
(“Sawridge #37). Maurice was not a party to this Action at that time. In light of the fact that
Maurice’s counsel had failed to file a Civil Notice of Appeal within the requisite time under the
Rudes of Court, Mr. Stoney brought an application to extend the time for him to file an appeal of
Sawridge #3. That application was heard by Justice J. Watson of the Court of Appeal on
February 17, 2016.

Stoney v 1985 Sawridge Trust, 2016 ABCA 51, [Tab 3]}

Y

31. On February 26, 2016. Justice Watson issucd his reasons for decision regarding
Maurice’s application. The Justice dismissed the application. and awarded costs to the partics

that participated in that application, which included Sawridge.

Stoney v 1985 Sawridge Trusi, 2016 ABCA 31, at paras 23 and 24. [Tab 3]

-

32. In his written reasons, Justice Watson provided an overview of the basis of

Maurice’s argument that he should participate in this Action:

The application before me now is by a gentleman named Maurice Stoney. Mr.
Stoney claims, with some vigour, that he is a member of the First Nation in
question and that he has been for a long time, and that as a member of the First
Nation. certain legal rights of his follow from this.

[...] As mentioned, Mr. Stoney’s position is that he is a member of the Sawridge
IFirst Nation and that as a consequence of that he presumably has a right to some
share in the distribution of the trust when that is eventually carried out.

Stroney v 1983 Sawridge Trust, 2016 ABCA 31, at paras 2 and 3. [Tab 5]

(3]

3. With regards to Maurice’s allegations regarding his membership in Sawridge.

while Justice Watson did not make any findings regarding same, he did note the following:

117282383 DOCX, 1
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It therefore follows that in terms of determining reasonable chance of success in
the appeal, the embargo against the participation of Mr. Stoney that is or has been
created by the various proceedings that have occurred in various courts including
the Federal Court as raised by the First Nation, has an enhanced status for the
purposes of determining the extension of time here. That is because. on the face of
things. Mr. Stoney does not have a participatorv right_in relation to the
proceedings on the trust. does not have standing to appeal within the meaning of
the case of Dreco Energy Services Lid et al v Wenzel Downhole Tools Ltd. 2008
ABCA 36 (CanLID). 429 AR 51 at paras 5 to 8. and is. in fact. a stranger to the
proceedings insofar as an appeal from the decision of Mr. Justice Thomas to the
Court of Appeal is concerned. [Emphasis Added)

Stoney v 1985 Suwridge Trust, 2016 ABCA 51, at para 20. [Tab 5]

34, Pursuant to Justice Watson’s decision, Sawridge prepared a Bill of Costs
regarding the application. That Bill of Costs was agreed to by Maurice’s counsel, and was filed
on June 14, 2016. Pursuant to that Bill of Costs, he is required 1o pay Sawridge $898.70. To date.

he has not paid Sawridge these costs.
Twinn Affidavit, at paras 28 and 29.

C. Membership disputes with other applicants

33, Sawridge received inquiries regarding membership from William C. Stoney,
Bernie Stoney, and Gail Stoney. With regards to William C. Stoney, he submitted two
applications for membership, onc on January 14, 2009 and the other on January 25, 2011. In both
cases, his application was denied. It is not clear if William C. Stoney is the individual referred to

as “Billy™ in the Affidavit sworn by Maurice in support of the Stoney Application.
Nwinn Affidavit, at paras 33-33.

36. With regards to Bernie and Gail Stoncy, Sawridge provided both of them with
membership application forms, but Sawridge has never reccived a completed application form

from either of them.

Twinn Affidavit, at paras 34 and 35,

117282385 DOCX. 1
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37, None of the other siblings listed in Maurice’s Alfidavit sworn in support of the
Stoney Application have requested a membership application forms from Sawridge or submitied

a completed application to Sawridge.
Twinn Affidavit, at para 36.

38. In any event, Maurice has deposed that a number of his brothers and sisters were
born following his family’s enfranchisement in 1944, namely: Angeline, Linda, Bernie, Betty
Jean, Gail, Alma, Alva, and Bryan. It is clcar from the decisions issued in the 1995 Action and
the 2012 Action that any siblings born afier his family’s enfranchisement were not members of
Sawridge and could not become members of Sawridge without applying for and being granted

membership by Sawridge. As such, these siblings arc not, and have never been, members of

Sawridge.
Stoney Affidavie. at para 8.
Twinn Affidava, at para 30.
I ISSUES
39. Sawridge submifs that the issues before this Honourable Court are as follows:

(a) Should Sawridge be granted the status to intervene in the Stoney Application.

pursuant to Rule 2.10 of the Rules of Court?

(b) Should the Stoney Application be struck, in whole or in part. pursuant to Rule

3.68 of the Rules of Court?
(c) In the alternative, should the Stoney Application be dismissed?

(d) If the Stoney Application is struck and/or dismissed by this Honourable Court, is
Sawridge entitled to costs on a solicitor and his own client basis. or, in the

alternative, costs on an enhanced basis?

1E7282385 DOCX. 1)
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V. ANALYSIS
A. Sawridge should be granted intervenor status
40. This Honourable Court’s authority to grant intervenor status comes from Rule

2.10 of the Rules of Couri. That rule simply states that a Court may grant a person status 1o

intervene subject to any terms and conditions deemed appropriate:

2.10 On application, a Court may grant status to a person to intervene in an
action subject to any terms and conditions and with the rights and privileges
specified by the Court.

Rules of Court, Alta Reg 124/2010, at 2.10. [Tab 6]

41, In light of the fact that Rule 2.10 does not expressly state how a Court should
adjudicate a request for intervenor status, reliance must be placed on the common law that has
developed surrounding applications for intervenor status. In Papaschase Indian  Band
(Descendants of) v Canada (Attorney General), Chief Justice Fraser summarized the process for

reviewing applications to intervenc as follows:

A two-step approach is commonly used to determine an intervener application.
The Court typically first considers the subject matter of the proceeding and
second, determines the proposed intervener’s interest in that subject matter.

Papaschase Indian Band (Descendants ofj v Canadu (Attorney General), 2005 ABCA 320, ai para 5. [Tab 7]

42. With regards to the second step of the aforementioned two-step approach, Courts
have generally held that a party should be given intervenor status if (i) it is specially affected by
the decision in a matter, or (i) it has some special expertise or perspective concerning the issues

in a maiter.
Edmonton (City) v Edmonton (Subdivision and Development Appeal Board), 2014 ABCA 340, at para 8. [Tab 8]

43. Alberta Courts have interpreted Rule 2.10 as allowing them to order that a person
may intervene in an application. In Swicor Energy Inc. v Unifor, Local 707 A, for example, Chief
Justice Wittmann granted intervenor status 1o 1wo not-for-profit organization in a judicial review
application. Specifically, the Chief Justice stated that the intervenors had the ability to make

written and oral submissions in relaiion 1o the application.

{F7282385 DOCX: 1}
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Suncor Energy Inc. v Unifor, Local 707 4, 2014 ABQB 555, at paras 4. 7-8 and 21-22. [Tab 9]

44, In the present matter. Sawridge is secking an order allowing it to respond to the
Stoney Application. including (i) the right to question the Applicants on any Affidavits filed as
part of this application, (ii) the right to put forward a cross-application to sirike the Stoney
Application, and (iii) the right to make submissions. With regards to the issue of questioning the
Applicants on any Affidavits, Sawridge was advised that it was the position of Maurice that
Sawridge was not a party to the Stoney Application and as a result. was not allowed to attend or

participate in the questioning of Maurice that occurred on September 23, 2016.

45. Sawridge has a clear direct interest in the Stoney Application, because of the link
between the issue of Maurice and his family’s entitlement to be named as parties to this Action,
and the issue of their membership in Sawridge. As noted above, the basis of the Applicants’
argument in the Stoney Application is that they have at all material times been members in
Sawridge. and are accordingly beneficiaries under the 1985 Sawridge Trust. A finding that any
of the Applicants have standing as beneficiaries of the 1985 Sawridge Trust would accordingly

result in some finding being made regarding membership in Sawridge.

46. As a self-governing First Nation who, pursuant to the /ndian Act, has control of its
own membership list, Sawridge has a strong interest in ensuring that it maintains control over
who is decmed a member. That interest is particularly pronounced in circumstances such as the
present, where some of the Applicants have made applications for membership that have been
denied pursuant to Sawridge’s membership rules. Any Court decision related to the issue of

membership accordingly has a significant effect on Sawridge.

47. Furthermore, Sawridge would be directly affected by a decision in the Stoney
Application. as it could negatively impact Sawridge’s ability to ensure that the issue of
membership is adjudicated in the proper forum. As membership is governed by Sawridge’s own
membership rules, and given that the operations of First Nations are generally regulated at a
Federal level, it is appropriate for determinations regarding membership to be heard in the
Federal Court. The importance of preserving the Federal Court’s jurisdiction in matters involving

membership was addressed by Justice Thomas in Sewridge #3:
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The same is true for this Court attempting to regulate the operations of First
Nations, which are ‘Bands’ within the meaning of the Indian 4c¢i. The Federal
Court is the better forum and now that the Federal Court has commented on the
SFN membership process in Stoney v Sawridge First Nation, there is no need,
nor is it appropriate, for this Court to address this subject. If there are outstanding
disputes on whether or not a particular person should be admitted or excluded
from Band membership then that should be reviewed in the Federal Court. and not
in this 1985 Sawridge Trust modification and distribution process.

1985 Sawridge Trust v Alberta (Public Trusiee), 2015 ABQB 799, at para 35. [Tab 10]

48. In relation to the issue of Sawridge’s expertise. it brings a significant amount of
expertisc forward regarding Maurice and his family’s claims regarding their membership in
Sawridge. Unlike the other parties to this Action, Sawridge has been directly involved in matters
relating to Maurice and his family’s allegations of membership. That involvement has spanned
over two decades and has necessitated the adjudication of a number of the same claims that are
advanced as part of the Stoncy Application. Having already responded to many of the
Applicants™ claims, Sawridge is in a position to offer a significant amount of insight to this

Honourable Court regarding the Stoney Application.

49, As cluded to above, Sawridge’s perspective is unique from those of the other
parties to this Action, given that it has significant experience dealing with both the more gencral

issue of membership in Sawridge and the more specific issuc of the Applicants” entitlement to

membership.
B. The Stoney Application should be struck
50. Rule 3.68 of the Rules of Courr provides that a Court may take one of a number of

actions if’ a commencement document constitutes an abuse of process. Those actions include

striking all or any part of a claim.
Rules of Court, Alla Reg 124/2010, a1 3.68. [Tab 6]

51, The expression “abuse of process” does not have a fixed definition: as Justice
Slatter explained in Reece v Edmonton (City), there are a number of ways to define an abuse of
process. Establishing whether conduct constitutes an abuse of process will depend on the

particular coniext of a matier and whether said conduct has a deleterious effect on the
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administration of justice. A number of types of conduct have been considered abuses of process.

including the re-litigation of settled issues.
Reece v Edmonton (Ciry), 2011 ABCA 238, al paras 16-20, [Tab 11]

52, With regards to the relationship between the doctrine of abuse of process and the
doctrines of issue estoppel and res judicata, Justice Slatter noted that all of these doctrines were
connected, and that the doctrinc of abuse of process could be used to prevent re-litigation of

matters that did not fall directly into either of the other tesis:

Both parties discussed Toronto (City) v. Canadian Union of Public Employees
Local 79, 2003 SCC 63 (Canl.1l), [2003] 3 S.C.R. 77 in some detail. Toronto v.
CUPE is primarily concerned with limits on the ability to re-litigate settled issues.
1t sets out the tests for the application of the docirines of issue estoppel and res
Jjudicata. The most important aspect of Toronto v. CUPE, however. is its
confirmation that there is a residual discretion in the courts, using the doctrine of
abuse of process, to prevent re-litigation of issues even when the preconditions for
issue estoppel and res judicara are not present.

Reece v Edmonton (Ciry), 2011 ABCA 238, atpara 17. | Tab 11]

33, In Stoney Nakoda Nations v Canada (Antorney General), Justice Melntryre was
faced with an application that is similar in nature to Sawridge’s application o strike the Stoney
Application. The plaintiffs in that case were members and representatives of the Stoney Nakoda
Nation who had brought a claim against the Federal and Provincial governments in relation to
their surrender of reserve lands to TransAlta Utilitics in 1907, 1914 and 1929. The defendants
brought an application to strike the plaintiffs’ claim, on the basis that it constituted an abuse of
process. The plaintiffs had commenced a number of actions concerning the surrender of the lands
and their subsequent sale to TransAla Ultilities. Based on its assessment of the other actions that
had been commenced by the plaintiffs, the Justice held that the action before him constituted an

abuse of process.
Stoney Nukoda Nations v Canada (Atrorney General), 2015 ABQB 565, at paras 1, 16-25, 77-79. [Tab 12]

54. In coming to his decision in Stoney Nukoda, Justice McIntyre affirmed that a

litigant’s court history was relevant to establishing if an abuse of process existed. Furthermore,
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he noted the following regarding the burden of establish that an action constituted an abuse of

process:

The Plaintiffs argue that to strike the claim in its entirety. the Defendants must
show that the Dixon action is the same as or is a duplication of the previous
actions or the Wesley action. The case law above shows that the test is not so
strict. Rather. the overall integrity of the administration of justice, including the
principles of fairness. judicial economy. consistency. and finality are at the heart
of the doctrine of abuse of process. [Emphasis Added)

Stoney Nakoda Nations v Canada (Auorney General), 2015 ABQB 565, at para 25. [Tab 12]

S5. Much like the plaintiffs in Sroney Nakoda, Maurice has commenced a number of
proceedings related to his entitlement to membership in Sawridge. A review of the decisions and
the materials in each of those proceedings indicates that he argued that he and his family should
be granted automatic membership in Sawridge as a result of the enactment of Bill C-31.
Addnionally, he advanced constitutional arguments that appear to be similar to what is being put

forward in the Stoney Application.

56. A review of the materials filed in support of the Stoney Application confirms that
the Applicants are trying to insert themselves into this Action based on past arguments relating to
their purported rights to membership. Maurice’s Affidavit, for example, in paragraph 9, asserts
that he and his family have “acquired rights™ to membership pursuant to Bill C-31. That
Affidavit also refers on a number of occasions to some of the aforementioned proccedings
involving Maurice (i.e., the 1995 Action and the 2012 Action). Similarly. the Application filed
by the Applicants addresses the issue of Maurice and his family’s membership in Sawridge.
These points, as noted above. have already been adjudicated, and have resulted in findings that

Maurice and his family did not have any entitlement to membership.

57. In summary, the Stoney Application is an attempt by Maurice and his family to
re-litigate matters that have previously been decided regarding membership. Taking into account
these previous proccedings. it is clear that the Stoney Application constitutes an abusce of
process. Accordingly, it is submitted that this Honourable Court should strike the Stoney

Application in its cntirety.
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C. The Stoney Application should be dismissed
58. If this Honourable Courl is not prepared to grant Sawridge’s request for an order

striking the Stoney Application, then it is submitted that the Application should be dismissed, on
the basis that the membership-related matters addressed therein are (i) barred under the doctrine

of issue cstoppel. (ii) barred under the doctrine of cause of action estoppel, and (iii) are an abuse

of process.
a. Issue estoppel
59. Much like the doctrine of abuse of process. issuc estoppel is a doctrine that aims

to stop a party from re-litigating a matter that was previously decided. In order to find that a
party is estopped from advancing an action based on this doctrine, a Court must find that the

following three preconditions have been met:

@ Has the same question been decided?

J Was the judicial decision which is said to create the estoppel final?

. Were the parties 1o the decision or their privies were the same in both
proccedings?

Penner v Niagara (Regional Police Services Board), 2013 SCC 19, at paras 28-29, and 36. [Tab 13]

Danyluk v Ainsworth Technologies Inc., 2001 SCC 44, at para 25. [Tab 14]

60. With regards to the first of the three above-listed preconditions, case law is clear

that issue estoppel applies where a right, question or fact has been put into issue and detcrmined.
Danvluk v Ainsworth Technologies Inc., 2001 SCC 44, at paras 23 and 24. {Tab 14]

61. In relation to the third precondition, case law is clear that issue estoppel can apply
where the parties to a subsequent action are not the exact same as the parties involved in the
previous matter upon which the estoppel claim is based. As noted above, the test for finding

issuc estoppel requires that partics or their privies are involved in both proceedings. The

Supreme Court of Canada has affirmed that this precondition is, “somewhat elastic.™ In Bangue
Nationale de Paris (Canada) v Canadian Imperial Bank of Commerce, the Ontario Court of

Appeal, quoting the often-cited House of Lords case of Carl-Zeiss-Stifiung v Rayner & Keeler
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Lid. (No. 2). affirmed that the requisite privity would exist where there is, “privity of either
blood, of title or of interest.” The third of these types of privity refers to the fact that there is a

strong link between the interests of a party involved in prior proceedings and another party

involved in later proceedings.

Danyiuk v Ainsworth Technologies Inc., 2001 SCC 44, at paras 59 and 60. [Tab 14]
Bangue Nationale de Paris (Canada) v Canadian Imperial Bank of Commerce, 2001 CarswellOnt

25 (CA), at paras 26-29. [Tab 15]

62. Once the above three preconditions have been met, then a Court is required to
determine if it should exercise its discretion to apply the doctrine. Case law has affirmed that the
discretion to not apply issue estoppel once all of the preconditions are met is very limited. That

discretion should only be relied upon where applying the doctrine would lead to an injustice.
Danyluk v Ainsworth Technologies Inc., 2001 SCC 44, at paras 33, 62-64. [ Tab 14]

63. Sawridge submits that the three preconditions under the test for issue estoppel are
met in this case. In relation to the {irst precondition, the arguments raised by Maurice and his
family regarding their entitlement to membership have already been decided in the context of the
aforementioned proceedings. Those proceedings involved identical allegations regarding the
effect of the Constitution and Bill C-31 on the Stoney family’s right to membership.
Furthermore, the record before the Court in those cases was very similar to the record that has

been put forward by Maurice in this application.

64. Insofar as the second precondition, it is clear that the decisions taken in the 1995
Action, the 2012 Action, the CHRC Complaint, and the Alberta Court of Appeal are all final.
Maurice and the other parties are not able to advance any [urther appeals of these decisions, as

the relevant appeal periods have lapsed.

65. The third precondition regarding the privity of the parties is also met in this case.
As noted above. only certain of the Stoney Applicants have been directly involved in
membership-related proceedings. Furthermore, Maurice is the only one of the Applicants who
has been involved in the various court proceedings regarding membership. As is clear from the

Ontario Court of Appeal’s decision in Banque Nationale de Paris. the fact that the Applicants are
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all purportedly blood relatives is sufficient to establish the requisite privity / mutuality.
Furthermore. the Applicants® interests in obtaining membership in Sawridge are identical to the
interest that was advanced by Maurice as part of the earlier proceedings, because in both cases,
the claims for membership are being advanced based on identical arguments. Accordingly, there

are two grounds upon which to find that the third precondition is met in the circumstances.

066. Finally, it is submitted that there is nothing that militates in favour of not applying
the doctrine of issue estoppel. Maurice and various members of his family have spent years
advancing similar or identical arguments regarding their entitlement to membership in Sawridge.
Dismissing the Stoney Application based on the doctrine of issue estoppel would fall in line
directly with the objective of that doctrine, as it would stop any further judicial resources being

wasted on addressing something that has long been resolved.

b. Cause of uction estoppel

67. Much like issuc estoppel. cause of action cstoppel is a doctrine that looks to
prevent the re-litigation of matters that have already been before a Court. Unlike issue cstoppel
however, cause of action estoppel targets a party’s cause of action as a whole, and not just
particular issues. The test for establishing cause of action estoppel is a four-part test that was
initially articulated by Justice Ritchie in Grandview v Doering. [1976] 2 SCR 621, and was re-

articulated as follows:

. There must be a final decision of a court of competent jurisdiction in the
prior action;

. The parties to the subsequent litigation must have been parties to or in
privy with the parties 1o the prior action (mutuality);

. The cause of action in the prior action must not be separate and distinct;
and
° The basis of the cause of action and the subsequent action was argued or

could have been argued in the prior action if the parties had exercised
reasonable diligence.

Biarnarson v Manitoba, 1987 CarswellMan 193 (QB), at paras 6-7. [Tab 16]
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68. Determining whether a cause of action in a new action is separate and distinct
from a previous action requires an analysis of the substance of the two actions. In Scherer v
Price Waterhouse Lid.. the Court provided the following description of the test for establishing

whether a cause of action was separate and distinct:

That certainly does not mean that parties should have to join in one action all
causes of action that they may have against one another, or risk being met with
the defence of res judicata. There are many situations, probably the majority of
situations. where traditional criteria based upon the distinciness causes of action
are quite appropriate as the basis for deciding whether a matter is res Judicata.
Examples abound. including claims with respect to different motor accidents, or
based on quite different contracts. or based on claims arising out of quite differeni
transactions not part of a longer whole or related scries of transactions. But where
the prior litigation and the subsequent litigation arise out of the same transaction a
claimant should not. particularly in a bankruptcy situation where there is an
imperative about settling all claims because. for practical purposes. one of the
parlics may be going to disappear. be able after failing with a contract claim to
bring. with no new evidence. a claim in fort to recover substantiallv the same
amount in respect of the same transaction. or, having failed with a legal claim to
bring in the same circumstances a claim based on equity. in each case attempting
to rely on the fact that different causes of action are involved. In such
circumstances the different cause of action should be treated as if it were no more
than a different argument advanced to achieve essentially the same recovery, and
the above-quoted dictum from Hoystead v. Commissioner of Taxation should be
applied. That would be to treat the real confrontation and issues between the
parties as the res or the substance or matter of the prior litigation and make it
unnecessary to aftempt to apply to issue estoppel the expanded scope of res
judicata established in Henderson v. Henderson. [Emphasis Added)

Scherer v Price Waterhouse Lid, 1985 CarswellOnt 3839 (HCJ), at para 73. [Tab 17]

69. In the present action, Maurice and the other Applicants are all attempting to
advance a cause of action that is, as the Court described in Scherer, a different argument to
achieve the result that was sought in the previous procecdings involving Maurice (i.e..
membership in Sawridge). The Applicants are using the beneficiary designation issue in this
Action as a vehicle for advancing the same cause of action that was dealt with in the 1995
Action. the 2012 Action, and the CHRC Complaint. While there may be some nuances to the
Stoney Application that differ from these procecedings, it is clear that at their core. all of these

proceedings (including the Stoney Application) ultimately concern the same cause of action.
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s A review of the materials filed to date by the Applicants confirms that their
attempt to become involved in this Action is a means of re-arguing the issue of their entitlement
to membership. The Applicants arc again relying on Bill C-31, the effect of their family’s
enfranchisement. and the Constitution as a basis for advancing arguments in relation to them
having an automatic right to membership. The fact that these arguments are being made in the
context of trust-related litigation does not detract from the fact that all of the arguments are

connected to a cause of action that has been dealt with on three previous occasions.

71. Furthermore, even if the Applicants are advancing some new basis for arguing
that they are members of Sawridgc, there is no indication that said argument could not or should

not have been argued as part of the earlier proceedings.

72. Finally, with regards to the other two paris of the test for finding cause of action
estoppel. Sawridge submits that (much like its submissions regarding issue cstoppel) there have
been final decisions that involved partics with the requisite level of mutuality. As such, it is
Sawridge’s position that the doctrine of cause of action estoppel would be a bar to the
Applicants® claim that they are beneficiaries under the 1985 Sawridge Trust, and would be

grounds to dismiss their application.

c. Abuse of process

e 8 The law regarding the doctrine of abuse of process was summarized in the
previous section of these written submissions. Sawridge submits that, for the reasons cited in that
section, the doctrine could also be relied upon as a basis for defeating the Stoney Application il

this Honourable Court is not prepared to strike the application pursuant to Rule 3.68.

D. Sawridge should be awarded enhanced costs

74. According to the Rules of Court, a Courl has significant discretion concerning
awards of costs. Rule 10.33 outlines a list of considerations that can be taken into account when

assessing costs. That list includes the following considerations:

° The conduct of a parly that was unnecessary or that unnecessarily
lengthened or delayed the action or any stage or step of the action;
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. Whether any application, proceeding or step in an action was unnecessary.
improper or a mistake: and
. Whether a party has engaged in misconduct.

Rules of Court, Alla Reg 124/2010, at 10.29, 10.31 and 10.33. [Tab 6]

75. Courts have recognized that solicitor-clients costs should be awarded against a

losing party where that party's conduct was, “reprehensible, scandalous or outrageous.™

Young v Young, [1993] 4 SCR 3, at paras 260 and 26}. [Tab 18]

76. In Jackson v Trimac Indusiries Ltd.. the Court provided an overview of the
various circumstances in which it is appropriate to award solicitor-client costs. Among other

circumstances. it noted that solicitor-client costs were appropriate in the following instance:

...where there is evidence that the plaintiff did something to hinder. delay or
confuse the litigation. where there was no serious issue of fact or law which
required these lengthy, expensive proceedings, where the positively
misconducting party was "contemptuous” of the apgrieved party in forcing that
aggrieved party to exhaust legal proceedings to obtain that which was
obviously his;...

Jackson v Trimac Industries Lid,, (1993) 8 Aha LR (3d) 403 (QB), at paras 28 and 31. (Afl"d in
1994 ABCA 199, at para 29). [Tab 19]

77. The Applicants have unnecessarily delayed this Action by bringing the Stoney
Application. This action has been ongoing since 201 1. Rather than bringing an application at the
carly stages of this matter io be added as parties, the Applicants waited until essentially the final
pre-trial moment in this Action to make their application. Their decision to wait until the last
minute to make this application has resulted in the partics cxpending time and resources

addressing which could have been utilized 10 advance this Action to trial.

78. The Applicants have also engaged in conduct which could clearly be considered
unnecessary and improper. This Application represents the most recent step in a longstanding
pattern of Maurice and his family using any and all judicial means to try and assert some
entitlement 10 membership. Maurice has not brought anything new forward to the Stoney
Application: rather, he is using the issue of the beneficiary definition under the 1985 Sawridge

Trust to engage in a collateral attack of the issue of membership.

f172823835 DOCN. 1)



1]

|

=]

[

[ ———Y

M mnmcsd

|

e

22

79. Taking into account all of Maurice’s prior conduct, as well as the fact that he has
consistently refused to pay any costs arising from proceedings, Maurice’s attempt to involve
himself in this Action falls into the type of conduct that the above-cited cascs indicated was
worthy of an award of solicitor and his own client costs. or. at the very least. of an award for

enhanced costs.
V. RELIEF REQUESTED

80. For the above reasons, Sawridge prays that this Honourable Court order that
Sawridge be granted the status to intervene in the Stoney Application, pursuant to Rule 2.10 of

the Rules of Court, on terms which include the following:

(a) Sawridge shall have the right to question the Applicants on any Affidavits filed as

part of the Stoney Application:

(b) Sawridge shall have the right 1o apply to strike the Stoney Application and/or 10

have the Stoncy Application dismissed:

(c) Sawridge shall have the right to make submissions in response to the Stoney

Application: and

(d) Sawridge shall have the right to seek costs as against Maurice with respect to the

Stoney Application.
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81. If Sawridge is granted the status to intervene in the Stoney Application. then

Sawridge prays that this Honourable Court orders as follows:
(a) That the Stoney Application be struck pursuant to Rule 3.68 of the Rules of Couri:
(b) In the alternative, that the Stoney Application be dismissed: and

() That costs be paid to Sawridge by the Applicants on a solicitor and his own client

basis. or on an enhanced basis.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 30th day of September, 2016.

PARLEE McLAWS L1p

EDWARD 1 ADC.
Solicitors for the Sawridge Iirst Nation
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Huzar v. Canada, 2000 CarsweliNat 1132
2000 CarswellNat 1132, 2000 CarswellNat 5603, [2000] F.C.J. No. 873, 258 N.R. 246

2000 CarswellNat 1132
Federal Court of Appeal

Huzar v. Canada

2000 CarswellNat 1132, 2000 CarswellNat 5603, [2000] F.C.J. No. 873, 258 N.R. 246

Her Majesty the Queen, in Right of Canada, Department of Indian and Northern
Affairs Canada and Walter Patrick Twinn, as Chief of the Sawridge Indian
Band and the Sawridge Indian Band, Defendants (Appellants) and Aline
Elizabeth Huzar, June Martha Kolosky, William Bartholomew McGillivray,
Margaret Hazel Anne Blair, Clara Hebert, John Edward Joseph McGillivray,
Maurice Stoney, Allen Austin McDonald, Lorna Jean Elizabeth McRee, Frances
Mary Tees, Barbara Violet Miller (nece McDonald), Plaintiffs (Respondents)

Décary J.A., Evans J.A., Sexton J.A.

Judgment: June 13, 2000
Docket: A-326-98

Counsel: Mr. Philip P. Healey, for Defendants/Appellants,
Mr. Peter V. Abramesz, for Plaintiffs/Respondents.

Subject: Public; Civil Practice and Procedure

Headnote
Native law --- Bands and band government — Miscellancous issues

Practice — Pleadings — Amendment — Application to amend — Practice and procedure

Administrative law — Action for declaration

Table of Authorities

Statutes considered:

Federal Court Act, R.S.C. 1985, ¢c. F-7
s. 2(1) "federal board, commission or other tnibunal” [rep. & sub. 1990, ¢. §, 5. [(3)] — considered

s. 18(3) [en. 1990, c. §, 5. 4] — considered

s. 18.1 [en. 1990, ¢. 8, s. 5] — considered
APPEAL [rom order granting plaintilfs' motion to amend statement ol claim and dismissing defendants' motion to strike
the claim.

Evany J.A.:

I Thisis an appeal against an order of the Trial Division, dated May ()'h, 1998, in which the learned Motions Judge
granted the respondents' motion to amend their statement of claim by adding paragraphs 38 and 39. and dismissed the

Neal cruat
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2000 CarswellNat 1132, 2000 CarswellNat 5603, [2000] F.C.J. No. 873, 258 N.R. 246

motion of the appellants, Walter Patrick Twinn, as Chietl of the Sawridge Indian Band, and the Sawridge Indian Band.
to strike the statement of claim as disclosing no reasonable cause of action,

2 Inourrespectiul opinion, the Motions Judge erred in law in permitting the respondents to amend and in not striking
out the unamended statement of claim, The paragraphs amending the statement of claim allege that the Sawridge Indian
Band rejected the respondents’ membership applications by misapplying the Band membership rules (paragraph 38), and
claim a declaration that the Band rules are discriminatory and exclusionary. and hence imvalid (paragraph 39).

3 These paragraphs amount to it claim for declaratory or prerogauve reliel against the Band, which ts a lederal board,
commission or other tribunal within the definition provided by section 2 of the Federal Court Aci. By virtue ol subsection
18(3) of that Act, declaratory or prerogitive reliel may only be sought against a lederal board. commission or other
tribunal on an application for judicial review under section 18,1, The claims contained in paragraphs 38 and 39 cannot
therefore be meluded in a statement of claim

4 It was conceded by counsel for the respondents that. without the proposed amending paragraphs, the unamended
statement of claim discloses no reasonable cause of action in so far as 11 asserts or assumes that the respondents are
entitled 1o Band membership without the consent of the Band.

5 It is clear that. until the Band's membership rules are found to be invalid. they govern membership of the Band
and that the respondents have, at best, a right to apply o the Band for membership. Accordingly, the statement of claim
against the appellants, Walter Patrick Twinn. as Chief of the Sawridge Indian Band, and the Sawridge Indian Band, will
be struck as disclosing no reasonable cause ol uction.

O Forthese reasons, the appeal will be allowed with costs i this Court and in the Trial Division.

tppeal alluved
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FEDERAL COURT
BETWEEN:
Maurice Felix Stoney
Applicant
-and -
Sawridge First Nation
Respondent

NOTICE OF APPLICATION

TO THE RESPONDENT: Sawridge First Nation

A PROCEEDING HAS BEEN COMMENCED by the Applicant, Maurice Felix Stoney, The relicl

claims by the Applicant appears an the following page.

I'HIS APPLICATION will be heard by the Court at a time and place to be fixed by the Judicial
Administrator.  Unless the Count orders otherwise, the place of hearing will be as requested by the

Applicant. The Applicant requests that this Application be heard at Edmonton, Alberta.

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in the Application or 10
be served with any documents in the application, you or a solicitor acting for you, must prepare a notice
of appearance in Form 3035 prescribed by the Fedvral Cowrts Rules, and serve it on the Applicant’s
Solicitor, or where the Applicant is self-represented, on the Applicant, WITHIN 10 DAYS after being

served with this Notice of Application.
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Copics ol the Federal Courts Rudes, information concerning the local offices of the Court and uther

necessary information may be obtained on request 1o the Administrator of this Court at Onawa

{telephone 613-992-4238) or at any local otfice.

IF YOU FAIL TO OPPOSE THIS APPLICATION, JUDGMENT MAY BE GIVEN IN YOUR
ABSENCE AND WITHOUT FURTHER NOTICE TO YOU.

May 11,2012,

ISSUED BY:

Address of Local Oftice:

TO:

SIGNED BY
RIGINAL SIGNE
O 6. CHAMPAGNE
A SIGNE L’ORIGINAL

Registry Officer

Ldmanton

Scotia Place Tower |

Suite 530, 10060 Jasper Avenue
Edmonten, AB, T3J3R8

Sawridge First Nation

|HEREBY CEZRAal tne shonts 2tument i 2 ke cogy of
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MAY 117077
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G. CHAMPAGNE
REGISTRY OFFICER
AGENT DU SRETFE
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In or about 1912, Johnny Stoney and his family were recognized on the lirst paylist for
the Sawridge Band. lle was a member of Sawridge, on the paylist until his death in
1956. In 1920, Johnny Stoney was advised that his lands would be part of the Sawridge
Reserve.

William Stoney, lather of Maurice, was the son of Johnny Stoney, and a member of the
Sawridge Band. William Stoney lived in Slave Lake. The Sawridge Indian Reserve is
located on the northeast boundary of Slave Lake. In 1944, William Stoney and his
lamily, along with other members of Sawridge Band, were enfranchised because he was
working.

Maurice Stoney applied to Sawridge in 1985 for recognition of his membership which
was automatic as a result of Bill C-31 on Apnl 17, 1985 to correct the discritnination
under the /ndian ct membership provisions. The Sawridge Membership Rules did not
become eltective until September 26, 1985 and these Rules required recognition of all
“ucquired rights” members including Maurice;

Sawridge refused to review the membership application of Maurice submitted in 1985
until December 7, 2011 when Maurice was advised that the Council of Sawridge First
Matioen had denied his application for membership. On December 19, 2011, Maurice
appealed this decision. The Appeal Commitice heard this appeal for Maurice’s
membership on April 21, 2012 and provided their decision on May 7, 2012 upholding the
decision of Chief and Council denying his membership.

Such further and other matters as this Honourable Court shall permit;

Ihis application will be supported by the following materials:

i The Resolution Adopting Membership Rules dated July 4, 1985;

i, Notice trom the Minister of Indian Affairs and Northem Development 10
Sawridge Indian Band dated September 26, 1985;

iii. The Decision of the Sawridge First Nation for Maurice Felix Stoney;

iv. The Membership Application Decision of the Sawridge First Nation for Maurice
Stoney dated December 7, 201 1;

¥ Appeal of Maurice Stoney dated December 19, 2011;

Vi, Such further and other materials as mas be liled.
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Notice pursuant to Rule 317

The Applicant requests that the Appeal Committee provide all material relevant to his

application on April 21, 2012 including:

{a) All documents related to the membership application of Maurice Stoney and
to the decision of Chief and Council and the Appeal Committee.

May 11, 2012.
DAVIS, LLP.

kd
Pir:

Priscilla Kennedy

DAVIS, LLP,

Barnisters and Solicitors

1201 Scotia Tower 2

10060 Jasper Avenue

Fdmonton, AB, T3J4ES

Tel: (780) 429-6830

Fax: (780) 702-4383
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Federal Court No. 1-923-12

FEDERAL COURT

HETWEEN.

Maurice Felix Stoney
Aoplicant
- and -
Sawridge First Nation
Ressondem

AFFIDAVYIT OF MAURICE STONEY

I, MAURICE STONEY, of Slave Laxe, Alberta, MAKE OATH AND SAY:

1.

ts

wd

o

I was bom a member of the Sawridge First Nation and as such | have knowledge: of the
matiers deposed (o in this Atfidavit unless stated to be made on informaiion and beliel, in
which case, | do verily believe them to be true.

My grandfather, Johnny Stoney (also known as john Stephens), was a member of the
Alexarder Band under Trecty No. 6, who married Henrietta Sinclair, and be:ame a
memter of what was known as the Lesser Slave Lake Band with Chief Kinosayco in or
about 1395,

Chief Kinosayoo signed Treary No. 8 in 1899 on behalf of the Lasser Sleve Luke Eand,

Johnny Stoney possessed Lands on the banks of the Lesser Slave River where he
operated a stopping place from 1895 on. These lands were initially considered to oe held
by him in severalty under 7reary No. 8 Auached as Exhibit “A™ is the list of
Kinnosayo's Band, Sawridge showing Johnny Stony as number 18 and showiig that
Johnny Stony transferred from Alexander’s Band on September 14, 1910. Anached as
Exhibit "B" is a |etter daied April 15, 1903 to the Deputy Superintendent Cencral;
attached as Exhibit “C” is a lenier dated April 16, 1903 from Indian Affairs; atteihed as
lixhibit *D" s a letter dated April 17, 1903 trom Indian Affairs: attached as Lxhibit
“E" is a letter dated Deczmber 9, 1911 from the Assistan: Indian Agent; atiached as
Exhibit “F™ is a copy of a letter dated Apn} 18, 1913; anached as Exhibit “G" is a copy
of a lenter dated September 23, 1912(7); and as Exhibit “H” is a copy of a letier dated
August 19, 1920.

In or sbout 1912, Johnny Stoney and his tamily were recognized on the first paylist for
the Sewridge Band. He was 8 member of Sawridge, on the paylist until his d=ath in
1956. In 1920, Johnny Stoney was edvized by Indian Affairs ihat his lands would be part
of the Sawridge Reserve,

=4
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6. My father was William Stoney, the son of Johnoy Stoney, and @ member of the Suwridge
Band. Williamn Stoney lived in Slave Lake. The Sawridge Indian Reserve is located on
the nontheast beundary of Slave Leke.

7. In 1944, my father William Stoney and all of his family including me, along with other
members of Sawridge Band, were eniranchised because he was working. This meant thet
I did ot have to attend Residential School but [ have been involved with the Stwridge
First Nation all of my hfe.

8. [ applied to Sawridge First Nation in 1985 for recognition of my membership which was
automatic as a result of Bill C-31 on April 17, 1985 to comrect the discrimination under
the Indian Act membership provisions. The Sawridge Membership Rules did not l:ecome
effective until September 26, 1985 and these Rules required recognition of all “a:quired
rights” members. Atteched as Exhibit “I” is a copy of a letter dated September 255, 1985
from the Minister of [ndian Affairs and Northern Development to Chief Walter Twinn.

1 Sawridge refused to review my membership application submitted in 1985 until
December 7, 2011 when 1 was advised that the Council of Sawridge First Nation had
denied my apglication for membership. On December 19, 2011, [ appealed this decision.
The Arpeal Committee heard this apgeal for my membership on April 21, 2012 and
proviced their decision on May 7, 2012 ugholding the decision of Chief and Council
denying my membership. ! filed a judicial review of this appeal decision in the ederal
Courton Mey 11, 2012.

8. I make this Affidavit in support of my application for judicial review
SWORN BEFORE ME et the City )
of Slave Lake, in the Province of Alterta,
this 2> day of May, 2012, )
] 1. s H } .
- ) - o — -
_/é/[&z,"é/(/é/(ﬂ\ ) P RN ';ZT";; of
A COMMISSIONER FOR OATHS IN AND Maurice Stoney’ - )
FOR THE PROVINCE OF ALBERTA L
Davis LLP
A CCMMISTIOMER FCH OAT 10060 Jasper Ave
T =8 THE PIXOVRCE OF ALDERT, . ;
v COMMIBSIGH TXFIRES JUNE 25, 20 1 Edmonton, Alberta TSJ 4ES

Aftention: Priscilla Kennedy
Phone: 780-~129-6830

Fax: 780-702-4383

File No.: 84021-00001

Cewir | 14015321
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2013 FC 5009, 2013 CF 509
Federal Court

Stoney v. Sawridge First Nation

2013 CarswellNat 1434, 2013 CarswellNat 2006, 2013 FC 5009,
2013 CF 509, 228 A.C.W.S. (3d) 605, 432 F.T.R. 253 (Eng.)

Maurice Felix Stoney, Applicant and Sawridge First Nation, Respondent

Aline Elizabeth (McGillivray) Huzar and June Martha (McGillivray)
Kolosky, Applicants and Sawridge First Nation, Respondent

R.L. Barnes J.

Heard: March o5, 2013
Judgment: May 15, 2013
Docket: T-923-12, T-922-12

Counsel: Priscilla Kennedy. lor Applicants
Edward H. Molstad, lor Respondent

Subject: Public

Headnote
Abariginal law --- Government of Aboriginal people — Membership

pres—

[

Applicants were descendants of individuals who were at one time members of First Nation group, but who, either
voluntarily or by operation of law, lost their biund memberships — Applicants were excluded from membership
in First Nation by chief and council — Appeal committee upheld chief and council's decision — Applicants
brought application for judicial review — Application dismissed — Applicants did not qualify for automatic
band membership — Applicants' only option was to apply for membership in accordance with membership rules
promulgated by First Nation — Further, applicants were named as plaintifTs in previous action seeking mandatory
relief requiring that their names be added to First Nation's membership list, and that action was struck out —
Attempt by applicants to reargue question of their automatie right of membership in First Nation was barred by
principle of issue estoppel — There was no evidence to make finding of institutional bias — There was no cvidence
to support finding of breach of's. 15 of Canadian Charter of Rights and Freedoms.

Table of Authoritics
Cases considered by R.L. Barnes J.:
Danyluk v. Ainsworth Technologies Ine. (2001), 34 O.R. (3d) 214 (headnote only), 201 D.L.R. (4th) 193, 10
C.C.E.L. (3d) 1. 2001 C.L.L.C. 210-033, 272 N.R. 1. 149 O.A.C. 1. 7 C.P.CC. (5th) 199, 34 Admin. L.R. (3d)
163, 2001 CarswellOnt 2434, 2001 CarswellOnt 2435, 2001 SCC 44, [2001] 2 S.C.R. 360 (S.C.C.) — referred to

Huzar v, Canada 12000), 2000 CarswelNa 5603, 238 NLR. 246, 2000 CarswellNat 1132 (Fed. C.A.)— referred
Lo

Laveallee v. Louison (1999), 1999 CarswellNat 1771, 1999 CarswellNut 5353 (Fed. T.D.) — referred to
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Sawridge Band v. R. (2003). 2003 IFCT 347, 2003 CarswellNat 1212, 2003 CIFP1 347, 2003 CarswellNat 2837,
[2003] 3 C.N.L.R. 344, (sub nom. Sawridge hudian Bund v. Cunadey 232 F.T.R, 34, {sub nom. Sunridge Band
v. Canada} [2003] 4 F.C. 748 (Fed. T.D.) — considered

Sawridge Band v. R. (2004), 2004 FCA 16. 2004 CarswellNat 130, sub nom. Swwralye Indian Band v. Canadi

316 NLR. 332, 2004 CAF 16, 2004 CurssellNat Y66, (sub nom. Suwyidee Iidiun Bund v. Canada 247 1T R

160 (note), |2004]) 2 C.NLLLR. 316, (sub nom. Simveidee hdivn Band v Canadi) [2004] 3 F.C.R. 274 (F.C.A))
— considered

Sweeigrass First Nation v. Favel (2007). 63 Admin. L.R. (4th) 207. 2007 CarswelNat 5180, 2007 CF 271, 2007
FFC 271, 2007 CarswellNat 567 (F.C.) — referred to

Statutes considered:

Canadian Charter of Rights and Freedoms, Part 1 ol the Constitution Act, 1982, being Schedule B to the Canada
Act 1982 (U.K.), 1982, ¢. 11
s. 15— referred to

Federal Courts Act. R.S.C. 1985, c. F-7
s, 1801 [en, 1990, ¢, 8, 5. 5] — pursuant to

Gender Eguity in Indian Registration A¢i. S.C. 2010, ¢, 18
Generally -— referred to

Indian Act, R.S.C. 1927, c. 98
Generally — referred to
s. 6 — considered
s. 10(7) — considered
s. 114 — referred 10

Indian Act, Act to amend the, S.C. 1985, c. 27
Generally — referred to

APPLICATION for judicial review of appeal committee's decision uphelding chief and council's decision to exclude
applicants [rom membership in First Nation.

R.L. Barnes J.:

| Thisis an application or judicial review puisuant 1o scction 18.1 of the Federal Courts Act, RSC, 1985, ¢ F-7. The
Applicants are all descendants of individuals who were at one time members of the Sawridge First Nation, but who.
cither voluntarily or by operation of the law at the lime, lost their band memberships. As a result the Applicants were
excluded from membership in ihe Sawridge First Nation. They now ask this Court to review the Sawridge First Nation
Appcal Committee's decision to uphold the Sawridge Chiel and Council's decision which denied their apphications for
membership

W2l camana ¢
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membership to those who lost status and membership as a result of those discriminatory provisions; and third,
it must ensure that the Indian First Natons who wish to do so can control their own membership. Those are
the three principles which allow us 1o find balance and fairness and 1o proceed confidently in the face of any
disappointment which may be expressed by persons or groups who were not able to accamplish 100 per cent
of their vwn particular goals...

[Emphasis added]
This decision was upheld on appeal in Savwridge Bund v R 2004 FON Je [2004) F O ) No T7(F.CA)).

12 The legislative balance referred to by Justice Hugessen is also reflected i the 2010 Legislative Summary of Bill C-3
titled the Gender Equity in Indian Registvation Aci. SC 2010, ¢ 18. There the intent of Bill C-31 is described as lollows:

Bill C-31 severed status and band membership Tor the first time and authorized bands to control their own
membership and enact their own membership codes (section 10). For those not exercising that option, the
Department of Indian AlTairs would maimain "Band Lists” (section 11). Under the lcgislation’s complex scheme
some registrants were granted sutomatic band membership. while others obtained only conditionul membership.
The former group inclhuded women who had fost status by marrving out and were reinstated under paragraph 6(1)
(<). The latter group included their children, who acquired status under subsection 6(2).

[Emphasis added]

13 Wihile Miny Stoney would have an acquired right to Sawnidge membership had she been alive when Bill C-31 was
enacted. the same right did not accrue 1o her children. Simply put netther Ms, Huzar or Ms. Kolosky qualified under
section H ol Bill C-31 for automatic band membership Their only option wis 1o apply for membership in accordance
with the membership rules promulgated by Sawnidpe.

14 This second generation cut-off rule has continued 10 atiract eriticism as is reflected in the Legislative Summary
at p 13, para 34:

34. The divisiveness has been exacerbuted by the Act's provisions related to band membership, under which not
all new or reinstated registrants have been entitled 1o automatic membership. As previously mentioned, under
provisions in Bill C-31, women who had "married out” and were reinstated did automatically become band members.
bult their children registered under subsection 6(2) have been eligible for conditional membership only. In light ol
the high volume ol new or returning "Bill C-31 Indians” and the scarcity of reserve land, automatic membership did
not necessarily translate into a right to reside on-reserve, creating another source of internal conflict.

Notwithstanding the above-noted criticism, the legislation is clear i its intent and does not support a cinm by Ms.
Huzar and Ms, Kolosky 1o auwtomatic band membership.

15 Ialso cannot idenuly anything in Bill C-31 that would cxtend an automatic nght of membership in the Sawridge
First Nation to William Stoney. He lost his right to membership when his father sought and obtained enfranchisement
for the fumily. The legislative amendments in Bill C-31 du not apply to that situation.

o Even if I am wrong in my interprelation of these legistutive provisions, this application cannot be sustained at
Jeast in terms of the Applicants’ claims to automatic band membership. All of the Applicants in this proceeding, among
others, were named as Plaintills in an action liled in this Court on May 6, 1998 seeking mandatory relief requiring that
their names be added 10 the Sawridge membership list. That action was struck out by the Federal Court ol Appeal tna
decision issued on June 13, 2000 for the following reasons:

[4] Tt was conceded by counsel for the respondents that, without the proposed amending paragraphs, the unamended
statement of claim discloses no rcasonable cause ol action w so fur as 1t asserts or assumes that the respondents are
entitled to Band membership without the consent of the Band
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[53] It is clear that, unul the Band's membership rules are found 1o be ivalid, they govern membership of the Band
and that the respondents have, at best, a right 1o apply to the Band for membership. Accordingly, the statement of
claim against the appellants. Walter Patrick Twinn. as Chief of the Suwridge Indian Band. and the Sawridge Indian
Band. wall be struck as disclosing no reasonable ciuse of action,

See Huzar v, Cunada. [2000] F.C.1 No. 873, 258 N R 246 (Fed. C.AL).

17 Ttisnotopen 1o a party to relitigate the same issuc that was conclusively determined in an carlier proceeding. The
attempt by these Applicants 1o reargue the question of their auwtomatic right ol membership in Sawridge s baired by the
principle of issue estoppel: see Danviuk v Ainswortl Feclinologies e 2001 SCC AL 2001728 C R A60(S.0.C ).

18 The Applicants are. nevertheless. fully entitled to challenge the lawlulness of the appeal decision rejecting their
membership applications.

19 The Applicants did not challenge the reasonableness of the appeal decision but only the fairness of the process
that was followed. Their argument is one of institutional bias and 1t is set out with considerable brevity at para 35 of the
THuzar and Kolosky Memorandum of Fact and Law:

35, It is submitted that the total membership of Sawndge First Nation is small being in the range of 50 members.
Only three applicants have been admitted 1o membership since 1985 and these three are (were) the sisters of deceased
Chiel, Walter Twinn. The Appeal Comniitice consisted ol 21 of the members of Suwridge and three ol these 21
were the Chiel, Roland Twinn and Councillors, Justin Twinn and Winoni Twin, who made the original decision
appealed from,

20 In the absence of any other relevant evidence, no inference can be drawn lrom the limited number of new
memberships that have been granted by Sawridge since 1983, While the apparent involvement of the Chiel and two
members of the Band Council in the work of the Appeal Committee might give rise to an appearance of bias, there s no
evidenee in the record that would permit the Court to mutke a finding one way or the other or o ascertam whether this
issue was waived by the Applhicants’ finlure 1o raise o concern at the tme

21 Indeed. itis surpnsing that this issue was not fully briefed by the Applicants in thewr allidavits or in their written and
oral arguments. [11s ol equal concern that no cross-examinations were carried out 1o provide an evidentiary loundation
{or this allegution of insututional bias. The issue ol institutional bias in the context of small First Nations with numerous
family connections is nuanced and the issue cannot be resolved on the record before me: see Sweergrass First Nation v
Favel 2007 1°C 271(F.C)at para 19, [2007] 1 .C 1 No. 3M7(F.C.), and Luvallee v. Lowison, [1Y99] 1- C.J. Noo 1350 (Fed.
T.D.ya paras 34-35, ¢1999), 91 A CWLS (3d) 337 (Fed. T.D.).

22 The same concern arises in connection with the allegation of a section |5 Charter breach. There 1s nothing in the

evidence to support such a finding and 1t was not advanced in any serious way in the written or oral submissions, The
record is completely inadequate to support such a claim to relief. There s also nothing in the record to establish that
the Crown was provided with any notice of what constitutes a constitutional challenge o the Indian Act. Accordingly,
this claim to relief cannot be sustained,

23 For the foregoing reasons these applications are dismissed with costs payable to the Respondent.
Judgment

TS COURTS JUDGAENT iy that these apphications are dismissed with costs payable to the Respondent.
Application disntissed.

Mieeel canARA
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2016 ABCA 51
Alberta Court of Appeal

Stoney v, Twinn
2016 CarswellAlta 238, 2016 ABCA 51, [2016] A.W.L.D. 859, 264 A.C.W.S. (3d) 17
In the Matter of the Trustee Act, RSA 2000, ¢ T-8 as amended

In the Matter of The Sawridge Band Inter Vivos Settlement Created by Chief
Walter Patrick Twinn, of the Sawridge Indian Band, No. 19, now known as
the Sawridge First Nation, on April 15, 1985 (the "1985 Sawridge Trust")

Maurice Stoney, Applicant (Putative) and Roland Twinn, Catherine Twinn,
Walter Felix Twinn, Bertha L'Hirondelle, and Clara Midbo, As Trustees for the
1985 Sawridge Trust, Respondents and Public Trustee of Alberta, Respondent

Jack Watson J.A.

Heard: February 17, 2016
Judgment: February 26,2016
Docket: Edmonton Appeal 1603-0033-AC

JuEE—

Counsel: P.LE. Kennedy, for Applicant / Putative

M.S. Poreciti, D.C.E. Bonara, for Respondents, Roland Twinn, Walter Felix Twinn, Bertha L'Hirondelle, and Clara
Midbo (Sawridge Trustees)

E.H. Molstad. Q.C., for Respoundent, Sawridge First Nation

C. Osualdini, for Respondent, Catherine Twinn

E. Meehan. Q.C.. J L. Hutchinson, for Respondent, Public Trustee of Alberta

Subject: Civil Practice and Procedure; Estates and Trusis; Public

b———

.g,-—-s-d ] Lx-ssr — [SS———] et d

Fleadnote
Aboriginal law --- Practice and procedure — Appeals — Miscellancous

Sawridge Band Trust was created in 1985 1o hold property in trust for members of Sawridge First Nation
Applicant claimed he was member of First Nation and that as conscquence of that he had right to some share in
distribution of trust when that was eventually carried out — Court issucd decision in 2015 concerning involvement
of Public Guardian and Trustee and production of documents — Case management judge sought to provide well-
defined process 1o achieve fair and just distribution of trust assets— That decision was under appeal by two parties
— Applicant sought extension of time 1o appeal — First Nation claimed that applicant was merely intermeddler
seeking 1o intrude issue of membership into appeul — Application dismissed — In decision under appeal, case
management judge avoided issue of membership ~— Decision was attempting 1o regulate processes for dealing with
trust — Issue of whether or not applicant should be considered to be entitled 1o be beneficiary in trust had not yet
arisen and would be decided at some future date whether or not appeal went ahead — On face of things, applicant
did not have participatory right in relation to proceedings on trust, did not have standing to appeal within meaning
of case decided by Court of Appeal and was, in fact, stranger to proceedings insofar as appeal [rom decision 1o
Court of Appeal was concerned — Mere existence of decision under appeal and of potential decision of Court off
Appeal in relation to it did not create condition that would give rise to right of appeal on behalfl of applicant in this
respect — There was not. at this point in time, arguable point by applicant as against judgment under appeal —
There was no reasonable chance of success on appeal by applicant.

Mext canana
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I"able of Authorities

Cascs considered by Jack Warson J.A.:

Adutita Dogan Construction and Installarion Co. v AMEC Amervicas Lid. (2015), 2015 ABCA 206, 2018
Carswell AT 1090, 602 AR 135,647 WA O 135 (Al CA L) — disunguished

Cairny v Cairns 019310 [1931] 3 W W R3S, 26 Al LR Oov, {1931] 4 DR SE9 1931 Carswell AT 32
(Al C.A.) — considered

Dreca Energy Services Led. v Weazel (2008), 2008 ABCA 36, 2008 Carswell Al 131 429 A R SE 42T WA CL
S (Aha. C.A) — followed

1983 Sawridge Trust { Trustees of ) v. Alherta ¢ Public Trustee ) £2015), 2015 ABOQB 799, 2015 CarswellAla 2373
(Alta. Q.B.) — referred to

Stututes considered:

Trustee A, RS A2000, ¢.°1-8

Generally - referred to

Words and phrases considered:
Sawridge Band Jurer Vivos Settlement

The Sawridge Band fnzer Vivos Settlement ereated back on April 15, 1985 .. is referred to in the varous proceedings
as the Sawrnidge Band Trust

APPLICATION 1o extend time to file appeal.
Jack Watson J,.4.:

1 Thisis Court of Appeal file number 1603-0033-AC, In the Matter ol the Trustee Act, RSA 2000, ¢ T-8 as amended:
and In the Matter of The Sawridge Band Zuzer Fivos Setilement Created by Chief Walier Patrick Twinn, of the Sawridge
Indian Band. No. 19, now known as the Sawridge First Nation, on April 15, 1985 (the "19835 Sawridge Trust").

2 The apphcation before me now is by a gentleman named Maurice Stoney. Mr. Stoney claims, with some vigour,
that he is a member of the First Nation in question and that he has been for a long time, and that as a member of the
First Nation. certain legal rights of his follow from this

3 The matter that 1s under appeal by two partics now — and for which the subject matter belore me is « motion for
an extension of time {ur a further appeal - 1s a decision by Mr. Justice Thomas that was given at (7955 Sautrndec Tinst

Trustees of v Uberig  Public Truseee '] 2005 ABQB 799 (Alta. Q.B.). His decision was in the course of a proceeding
which dealt with The Sawridge Band Jurer Tives Settlement created back on Apnil 130 1985, which is refurved Lo in the
various proceedings as the Sawridge Band Trust, As mentioned, Mr. Stoney's position is that he 15 a member of the
Sawridge First Nation and that as a consequence of that he presumably has a right o some share in the distribution of
the trust when that is eventually carried out.
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4 The application that is specifically is before me at this time is by Mr. Stoney for an extension of time to appeal the
judgment of Mr. Justice Thomas. The part of the reasons of Mr. Justice Thomas which arc objected to in the proposed
appeal by Mr. Stoney arise from his role as a case manager in connection with the ongoing proceeding dealing with the
trust. His position is that both inappropriately and unfairly, Mr. Justice Thomas in his role as case manager has made
final determinations which seriously and adversely afTect his situation vis-a-vis his rights to participate in the trust. It
is interesting to note that in the course of so arguing, his supporting alfidavit which was sworn on October 27. 2015 in
pura 13 contains the brouder assertion that:

For thirty years, 1 have been seeking to have my membership in Sawridge be recognized.

In that respect, therefore, Mr. Stoncy has the concern that his membership is also an issue in the judgment of Mr. Justice

Thomas, cither directly or indirectly, by virtue of these case management determinations which Mr. Justice Thomas
made.

5  During the course of argument with counsel, 1 referred counsel to para 56 of the judgment of Mr. Justice Thomas
in which he purported to designate what he deseribed as: "the potential recipients of a distribution of the 1985 Sawridae
Trust...". 1 say purported because the existing two appeals from his decision dispute what he has said and done. He
identified six categories,

6  The other appeals by the other parties in relation to that turn very much on that paragraph. 1 will, therefore, not
offer any extensive discussion about what the implications are of that paragraph nor whether 11 is the product of faii
process, nor whether it is accurate or anything of that sort. I merely observe that that paragraph would appear to be a
key triggering paragraph in particular for Mr. Stoney's request that he also be part of the process before the Court of
Appeal, in relation to the challenges to the judgment of Mr. Justice Thomas.

7 Indeed, Mr. Stoncy's arguments to a large extent replicate points pul forward by the appellants that have existing
appeals against the judgment of Mr. Justice Thomas on the question of fair process. Certainly, Ms. Kennedy in her
elogquent submissions on behalf of Mr. Stoney made considerable remarks in connection with the manner in which the
issue of para 56 und, indeed, paras 32 and lollowing in Mr. Justice Thomas' judgment arosc. She takes the position that,
in effect, Mr. Justice Thomas has seriously side-swiped the interest of Mr. Stoney und, although they are not uppeliants,
the interest of the other two ladies whose names have been mentioned in the course of these proceedings,

8 The position that has been taken in answer to the application lor an extension of time is to invoke firstly, the Reasons
for Judgment of Mr. Justice Slatter in Artila Dogan Construction and Installution Co. v. AMEC Americas Lid., 2015
ABCA 206, 602 AR, 135 (Alta. C.A.). The position taken on behalf of the First Nation, although the First Nation has
not been, strictly speaking, a party to the proceedings before Mr. Justice Thomas, 15 that the objections and complaints
made by Mr. Stoney (and, although they are not here. made by the two ladies presumably) are long since settled by the
Federal Court and by other proceedings and other courts. The First Nation contends that the claims of Mr. Stoney,
therefore, are not live questions here, whether or not they were implicitly raised in Mr. Justice Thomas' decision. They
are certainly not the subject matter of the current appeals from Mr. Justice Thomas' decision, at least in the opinion
of the First Nation.

9 The response in answer to the extension of time application given by the Trustees ol the trust — albeit not for this
purpose including a dissenting Trustee — arc that Mr. Stoney's position does not mect any ol the criteria contained in
para 4 ol the judgment of Asiife Dogan 1o which T have just made reference. The position taken on that aspect should
be addressed, therefore, first.

10 The position taken by the Trustees is that having regard 10 the way in which the record unfolded in this matter.
there is not really adequate evidence before this Court to make a determination as to whether the principles in Cairns v
Cairns. 193114 DL R.E1Y (Aha. C.AL), which are quoted by Mr, Justice Slatier in Anzida Dogan, are met. The situation

JWNEXL CAHADA Conw



e o

b Linad | S————

=

}%ss-(_—-l.

[ ]

== ==

PR

Stoney v. Twinn, 2016 ABCA 51, 2016 CarswellAlta 238
2016 ABCA 51, 2016 CarswellAlta 238, [2016] A.W.L.D. 859, 264 A.C.W.S. (3d) 17

is that they are suggesting that the affidavit evidence does not provide a reasonable explanation for the failure 1o file on
time and it further does not provide an indication of a bona fide intention 10 appeal while the right of appeal existed.

11 Jam preparcd to infer that, in fact, there would have been intention to appeal while the right of appeal existed had
Ms. Kennedy been aware of the judgment of Mr. Justice Thomas. Further, while there are certainly some strengths to the
argument against Ms. Kennedy's position relative to the explanation for failure to file the appeal on time, 1 am satisfied
that that would not be of itself a basis upon which 10 apply the Atila Dogan and Cairns test against the application
being made on behalif of Mr. Stoney.

12 Ttseems tome that the real issue that comes to the forelront ol this matter is whether under para 4(e) of Arrifu Dogan
there is a reasonable chance of success on the appeal. which Justice Slatter goes on to describe as a reasonably arguable
appeal. This brings back into focus the objection made by the First Nation relative to whether or not the position of Mr.
Stoney. at this stage, is merely that of an intermeddler seeking to intrude the issue ol membership into an appeal to the
Court of Appeal from Mr. Justice Thomas when Mr. Justice Thomas did not deal with membership.

13 Indeed, it is quite clear from the reasoning of Mr. Justice Thomas that he attempted to avoid the question of
membership. That was because he was taking on, in his view, the strict issue of the administration of the trust. From
the reasons that he provided, the Federal Court was the proper location in which to determine whether a person is or
is not & member of that particular First Nation. Whether or not that is correct and whether or not that issue would be
resolved later by this Court on the existing two appeals is an interesting point which I do not need to come to grips with
here. But the point of the matter 1s that Mr. Justice Thomas, at least, did not consider himself to be dealing with the
question of membership.

14 Mr. Justice Thomas' decision, in this respeet, was attempting to regulate the processes for dealing with the trust.
Insolar as doing so is concerned, it is clear that the adnunistration of the trust would have a considerable effect on people
who are entitled to be benefictanies. The argument pliaced before me for Mr. Stoney is that a person who has a legittmate
status as a member, and who has been foreclosed in the opportunity 1o put that position forward so far, may still very
well be o person who should at some point by i competent authority be determined to be a beneficiary under the trust.

15 Thedifficulty with the argument in that respect, however, from the point of view of the viabihty ol an appeal under
the Auda Dogan case, is that once the appeal gets to the Court of Appeal [rom Mr. Justice Thomas' decision, the impact
of the decision upon Mr. Stoney's situation is yet 1o be understood.

16 It seems to me that il the arguments that are put lforward by the existing appellants from Mr. Justice Thomas'
reasons hold sway in some way or another — and 1 would have to speculate what might happen there — that could very
well address entirely the position of Ms. Kennedy's client. At least it would arguably do so insofar as her concern that
Mr. Justice Thomas' judgment somehow stands in the path of Mr. Stoney in terms of getting some rights as a beneficiary.

17 It has already been pointed out in the argument before me that there has not been, up to now, an application
made by Ms. Kennedy's client, Mr. Stoney, 10 be a participant in the proceedings before Mr. Justice Thomas, in any
formal way at least, He is certainly not named as a party there, but with admirable fairness, Ms. Bonora, counsel for the
Trustees, appreciates that there is no specific time running on this point before Mr. Justice Thomas. That is because the
issue of who is a beneficiary for the purposes of division of this trusi hus not actually been made yet.

I8  Infuact, one of the reasons why Mr, Justice Thomas got to making his decision under appeal in the [irst place was
because he was attempting to make determinations for the process to determine who gets to decide who is beneficiary
and so forth.

19 That being the case, Ms. Bonora quite fairly points out that Mr. Stoney's position as to whether or not he should
be considered to be entitled to be a beneficiary in the trust has not arisen yet before Justice Thomas. That is going 1o
have to be decided at some future date whether or not the appeal goes ahead from Mr. Justice Thomas and whether
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or not Mr. Justice Thomas' judgment, in this particular regard. is upheld or changed or in some way dealt with by the
Court of Appeal.

20 Tttherefore follows that in terms of determining reasonable chance of success in the appeal. the embargo against the
participation of Mr. Stoney that is ar has been created by the various proceedings that have vecurred in vitrious courts
including the Federal Court as raised by the First Nation, has an enhanced status for the purposes of determining the
extension ol time here. That 1s becuuse, on the face of things. Mr. Stoney does not have a participatory rght in relation
to the proceedings on the trust, does not have standing to appeal within the meaning of the case of Dreco Energy Services
Lid. v Wenzel 2008 ABCA 360,429 A R OSE (AN, C.A) at paras S to 8. and is. in fact, a stranger to the proceedings
insofar as an appeal [rom the decision of Mr. Justice Thomas 1o the Court of Appeal is concerned.

21 Since Mr. Stoney is interested in matters which were not entirely addiessed by Mr. Justice Thomas, and which may
or may not be addressed by the Court in the medium of other arguments by other partics before the Court of Appeal.
I am left with the sitvation where it secems to be quite clear that there is no reasonable chance of success on an appeal
by Mr. Stoney. That is because no one is going to say anything about him, particularly when the appeal is heard. 10
incidentally the result of the appeal is that somehow his status or ability 10 apply as a beneficiary is improved, so be it.
The mere existence of that judgment and of a potential decision of the Court of Appeal in relation 1o the judgment of
Mr. Justice Thomas does not, it seems to me. create a condition that would give rise 1o @ right of appeal on behall of
Mr. Stoney in this respect.

22 Having said all that, then, Tam not satistied that an extension of time should be granted 1o Mr. Stoney to appeal

the decision of Mr. Justice Thomas. even 1] could discern precisely what it is about the decision of Mr. Justice Thomas
that is directly under attack, or would be under attack, on an appeal by Mr. Stoney. 1 can make inferences about what
Myr. Stoney might hope might unfold on appeal. but there 1s not, at this point in time, an arguable point by Mr. Stoney
as against Justice Thomas' judgment, bearing i mind what the judgment is and what it says.

23 The application is dismissed.
[Discussion with counsel re costs]
Juck Watson J.A.:

24 Costs will follow for the parties that participated on the motion itsell. And any parties who did not, do not get
anything.

Application disnssed
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Rule210 ALBERTA RULES OF COURT AR 124/2010

Intervenor status
2.10 On application, a Court may grant status 1o a person 10
intervene in an action subject to any terms and conditions and with
the rights and privileges specified by the Court.

Division 2
Litigation Representatives

Litigation representative required
2.11  Unless otherwise ordered by the Court. the following
individuals or estates must have a litigation representative to bring
or defend an action or lo continue or to participate in an action, or
(ar an action 1o be brought or 10 be continued against them:

(a) an individual under 18 years of age;

{b) anindividual declared to be a missing person under
section 7 of the Public Trustee Act;

(¢} anadult who, in respect of matters relating to a claim in
an action, lacks capacity, as defined in the Aduli
Guardianship and Trusteeship Acet, 10 make decisions:

(d) anindividual who is a represented adult under the Adult
Guardianship and Trusteeship Acet in vespect of whom no
person is appointed to make a decision about a claim;

() an estate for which no personal representative has
obtained u grant under the Surrogate Rules (AR 130/95)
and that has an interest in a claim or intended claim.

AR 124/2010 52 11,122/2012

Types of litigation representatives and service of documents
2.12(1) There are 3 types of litigation representatives under these
rules:

(a) an automatic litigation representative described in rule
2.15;

(b) aself~appointed litigation representative under rule 2.14;

(¢) a Court-appointed litigation representative under rule
2.15,2. 16 or2.21.

(2) Despite any other provision of these rules. if an individual has
a litigation representative in an action,
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(@) areply is filed and served by a plaintitf. plaintiff-by-
counterclaim or third party plaintiff, as the case may be,
or

(b) the time for filing and serving a reply expires,

whichever is carlicr.
(3) The close of pleadings against one party represents the close of
pleadings against all parties to that pleading
Division §
Significant Deficiencies in Claims

Court options to deal with significant deficiencies

3.68(1) It'the circumstances warrant and a condition under subrule
(2) applies, the Court may order one or more of the following:

(n) that all or any purt of a claim or defence be struck out;

(b) that a commencement document or pleading be amended
or set aside,

(¢} that judgment or an order be entered.

(«f) that an action, an application or a proceeding be stayed.
(2) The conditions lor the order are one or more of the following:

(a) the Court has no jurisdiction;

(b) acommencement document or pleading discloses no
reasonable claim or defence (o a claim:

(¢) acommencement document oy pleading is frivolous,
irrelevant or improper;

(d) acommencement document or pleading constitutes an
abuse of process:

(¢) an irregularity in a commencement document or pleading
is so prejudicial to the claim that it is sulficient o deleat
the claim.

{3) No evidence may be submitted on an application made on the
basis of the condition set aut in subrule (2)(b)

(4) The Court may

(a) strike out alt or part of an affidavit that contains frivolous,
irrelevant or improper information,

74
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(b) strike out all or any pleadings if a party without sufficient
cause does not

(i) serve an affidavit of records in accordance with rule
5.3,

(i) comply with rule 5.10, or
(iii) comply with an order under rule 5.11.

Division 6
Refining Claims and Changing Parties

Subdivision 1
Joining and Separating Claims and Parties

Joining claims
3.69(1) A party may join 2 or more claims in an action unless the
Court otherwise orders.

(2) A party may sue or be sued in different capacities in the same
action.

(3) If there is more than one defendant or respondent, it is not
necessary for each 1o have an interest

(a) inall the remedies claimed or sought, or
(b) ineach claim included in the action.
Parties joining to bring action
3.70(1) Two or more parties may join to bring an action, and a
plaintiff or originating applicant may make a claim against 2 or

more persons as defendants or respondents in an action, if’

{a) the claim ariscs out of the same transaction or occurrence
or series of transactions or occurrences,

(b) a question ol law or fact common to the parties is likely to
arise, or

(c) the Court permits,
(2) This rule applies irrespective of the remedy claimed by the

plaintiff or originating applicant and whether or not 2 or more
plaintiffs or originating applicants seek the same remedy.
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AR 124/2010

(¢) any further written argument.

(5) The respondent to the appeal must, within 10 days afier service
of the notice of appeal, file and serve on the appellant any written
argument the respondent wishes to make.

Decision of judge
10.27(1) After hearing an appeal from a review officer’s decision.
the judge may, by order. do one or more of the following:

(a) confirm, vary or revoke the decision;
(b) revoke the decision and substitute a decision;

(c) revoke all or part of the decision and refer the matter back
to the review officer or to another review ofTicer;

(d) make any other order the judge considers appropriate.

(2) the amount of lawyer's charges pavable pursuant to the
decision of the review officer has been paid and, after payment, is
reduced on appeal. the lawyer may be ordered 1o return the excess
and, if the lawyer fails to do so, the fawyer, in addition to being
liable for that amount, may be found guilty of a civil contempt.

AR 1242010 510.27.163/2010

Division 2
Recoverable Costs of Litigation

Subdivision 1
General Rule, Considerations and Court Authority

Definition of "party"
10.28 In this Division. “*party” includes a person liling or
participating in an application or proceeding who is or may be
entitied to or subject to a costs award

General rule for payment of litigation costs
10.29(1) A successiul party to an application, a proceeding or an
action is entitled 1o a costs award against the unsuccessful party.
and the unsuccessiul party must pay the costs forthwith,
notwithstanding the final determination of the application,
proceeding or action, subject 10

a) the Court’s general discretion under rule 10.31,
g

(b) the assessment officer’s discretion under rule 1041,
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(c) particular rules governing who is to pay costs in particular
circumstances.

(d) an enactment governing who is to pay costs in panticular
circumstances, and

(e} subrule (2).

(2) Ifan application or proceeding is heard without notice to o
party. the Court may

(a) make a costs award with respect to the application or
Py
proceeding, or

{b)  defer making a decision on who is liable to pay the costs
ol the application or procecding until every party is served
with notice of the date, time and place at which the Court
will consider who is lable 1o pay the costs.

When costs award may be made

10.30(1) Unless the Court otherwise orders or these rules
otherwise provide, a costs award may be made

(a) inrespect of an application or proceeding of which a party
had notice, after the application has been decided,

(b) mrespect of a settlement of an action, application or
proceeding, or any part of any of them, in which it is
agreed that one party will pay costs without determining
the amoumt. and

(c) inrespect of trials and all other matters in an action, after
judgment or a final order has been entered.

(2) If the Cowrt does not make a costs award or an order for an
assessment officer 1o assess the costs payable when an application
or proceeding is decided or when judgment is pronounced or a final
order is made, cither party may request from an assessment officer
an appointment date for an assessment of costs under rule 10.37.

Court-ordered costs award
10.31(1) Alier considering the matters described inrule 10.33. the
Court may order one party o pay to another party. as a costs award,
one or a combination of the following:

() the reasonable and proper costs that a party incuried W
file an application. to take proceedings or to carry on an
action, or that a purty incurred 10 participate in an
application, proceeding or action, or
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(b) any amount that the Count considers ta be appropriate in

the circumstances. including. without limitation,

(i) an indemnity to a party for that party’s lawyer’s
charges. or

(i) a lump sum instead of or in addition 10 assessed
cosls.

(2) Reasonable and proper costs under subrule (1)(a)

(a)

(b)

(c)

(d)

include the reasonable and proper costs that a party
incurred to bring an action;

unless the Court otherwise orders, include costs incurred
by a party

() in an assessment of costs before the Court, or

(i1) in an assessment of costs before an assessment
officer;

do not include costs related 1o a dispute resolution process
described in rule 4.16 or a judicial dispute resolution
process under an arrangement described in rule 4,18
unless a party engages in serious misconduct in the course
of the dispute resolution process or judicial dispute
resolution process;

do not include, unless the Court otherwise orders, the fees
and other charges of an expert for an investigation or
inquiry or the fees and other charges of an expert for
assisting in the conduct of a summary trial or a trial.

(3) Inmaking a costs award under subrule (1)(a), the Court may
order any one or more of the following:

()

(b)

()

onc party 1o pay to another all or part of the reasonable
and proper costs with or withoui reference to Schedule C;

one party to pay to another an amount equal to a multiple,
proportion or fraction of an amount set out in any column
of the tarifT in Division 2 of Schedule C or an amount
based on one column of the tariff, and to pay to another
party or parties an amount based on amounts set out in the
same or another column;

one party to pay to another party all or pari of the

reasonable and proper costs wiih respeet to a particular
isstic, application or proceeding or part of an action;
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(d) one party 1o pay to another a percentage of assessed costs,
or assessed costs up to or from a particular point in an
action.

=

(4) The Court may adjust the amount payable by way of deduction

W{i or set-off il the party that is Hiable 10 pay a costs award is also
} entitled to receive an amount under a costs award.
(5) Inappropriate circumstances, the Court may order, in a costs
1 awiard, payment to a sellf-represented litigant of an amount or part
i : . : R .
) of an amount equivalent to the fees specitied in Schedule C.
(0) The Court’s discretion under this rule is subject to any specific
] requirement of these rules about who is to pay costs and what costs
) are to be paid.
}a Costs in class proceeding
l 10.32 Ina proceeding under the Clusy Proceedings et or ina
representative action, the Court. in determining whether a costs
. award should be made against the unsuccesstul representative
’ party, may take into account une or more ol the following factors,
i in addition 1o any other factors the Court considers appropriate
" (a) the public inerest;
i (b) whether the action involved a novel point of law;
) (c) whether the proceeding or action was a test case;
¥
Js (d) access to justice considerations.

Court considerations in making costs award

10.33(1) In making a costs award, the Court may consider all or
. ~ - = d
any of the following:

e

% () the result of the action and the degree of success of each

1 =

party;

(b) the amount claimed and the amount recovered;

e

(c) the importance of the issues:

(d) the complexity of the action;

S Se—

(e) the appartionment of liability;

(1) the conduet of a party that tended to shorten the action;

e

(g) any other matter related to the question of reasonable and
proper costs that the Court considers appropriate.

203
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(2) Indeciding whether to impose, deny or vary an amount in a
costs award. the Court may consider all or any of the following:

{a) the conduct of a party that was unnecessary or that
unnecessarily lengthened or delayed the action or any
stage or step of the action;

(b) aparny’s deniat of or refusal to admit any thing that should
have been admitied;

(¢) whether a party started separate actions for claims that
should have been filed in one action or whether a party
unnecessarily separated that party's defence from that of
another party:

(d) whether any application, proceeding or step in an action
was unnecessary. improper or a mistake:

(e) anirrcgularity in a commencement document, pleading.
atfidavit, notice, preseribed form or document;

(1 a contravention of or non-compliance with these rules or
an order:

(¢} whether a party has engaged in misconduct,

Court-ordered assessment of costs
10.34(1) The Court may order an assessment of costs by an

assessment ofticer and may give directions to the assessment
officer about the assessment.
(2) The Court must keep a record on the court file ol a direction
(a) given to an assessment ofticer,
(b) requested by a party and refused by the Cowrt, or
(¢) requested by a party that the Court declines to make but
leaves to an assessment officer’s discretion,
Subdivision 2

Assessment of Costs by Assessment Officer

Preparation of bill of costs

10.35(1) A party entitled to payment of costs must prepare a bill
of costs in Form 44

(a) il that party wishes or is required 1o have the costs
assessed by an assessment officer. or
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2005 ABCA 320
Alberta Court of Appeal

Papaschase Indian Band No. 136 v. Canada (Atlorney General)

2005 CarswellAlta 1407, 2005 ABCA 320, [2005] A.J. No.
1273, 143 A.C.W.S. (3d) 211, 363 W.A.C. 301, 380 A.R. 301

Rose Lameman, Francis Saulteaux, Nora Alook, Samuel Waskewitch, and
Elsie Gladue on their own behalf and on behalf of all descendants of the
Papaschase Indian Band No. 136 (Respondents / Appellants / Plaintiffs)

and Attorney General of Canada (Respondent / Respondent / Defendant)

and Her Majesty the Queen in Right of Alberta (Respondent / Respondent /

Third Party) and Federation of Saskatchewan Indian Nations (Applicant)

Fraser C.J.A,, Picard J.A., and Russell J.A.

Heard: September 22, 2005
Judgment: September 22, 2005
Docket: Edmonton Appeal 0403-0299-AC

Counsel: J. Tannahill-Marcano for Respondents, Rose Lameman ct al.

M.E. Annich for Respondent, Attorney General of Canada

S. Latimer for Respondent, Canada

D.N. Kruk for Respondent, Alberta

M.]. Oucllette for Applicant Proposed Intervener, Federation of Saskatchewan Indian Nations

Subject: Public; Civil Practice and Procedure; Constitutional

Headnote
Aboriginal law — Practice and procedure — Parties — Intervenors

Lawsuit brought by Indian band against Crown sought declaration that P Band No. 136 was recognized band
under Treaty 6 and Indian Act — Matter was appealed — Federation of Saskatchewan Indian Nations ("FSIN")
represented 74 First Nations in Saskatchewan — FSIN applied for intervenor status at appeal hearing —
Application granted — Issues in case involved whether provincial limitation periods can oust protection afforded
under s. 35(1) of Constitution Act, 1982, and whether appellants had standing to pursue their claim — FSIN should
be permitted to intervene with respeet to those issues — FSIN possessed some special expertise and insight that will
assist court in determining outcome of appeal on certain issucs.

Civil practice and procedure -—— Parties — Intervenors — General principles

Lawsuit brought by Indian band against Crown sought declaration that P Band No. 136 was recognized band
under Treaty 6 and Indian Act — Matter was appealed — Federgtion ol Saskatchewan Indian Naiions ("FSIN")
represented 74 First Nations in Saskatchewan — FSIN applied for intervenor status at appeal hearing —
Application granted — Issues in case involved whether provincial imitation periods can oust protection afforded
under 5. 35(1) of Constitution Act, 1982, and whether appellants had standing to pursue their claim — FSIN should
be permitted to intervene with respect to those issues — FSIN possessed some special expertise and insight that will
assist court in determining outcome of appeal on certain issues.
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Papaschase Indian Band No. 136 v. Canada (Attorney General), 2005 ABCA 320, 2005...
2005 ABCA 320, 2005 CarswellAlta 1407, {2005] A.J. No. 1273, 143 A.C.W.S, (3d) 211...

‘Table of Authoritics

Cases considered by Fraser C.J. A.:

Alberta Sports & Recrearion Assn. for the Blind v. Edmonton ( Ciry) (1993). 20 C.P.C. (3d) 101, 14 Aha. L R
(3d) 301, 146 AR, 117.]1994) 2 W W .R. 639, 1993 CarswellAlta 192 (Alta. Q.B.) — considered

Canada ( Minister of Indian & Northern Affuirs) v. Corbiere (1996). (sub nom. Corbicre v, Canadet ( Minister of
Indieinr & Novthern Affairs)) 199 N.R L, 1996 CarswellNat 667 (Fed, C.A.) — considered

Federation of Saskatchewan Indians v. Canada (Atrorney General) (2002), 2002 TCT 1001, 2002 CarswellNat
2600. 2002 CFPI 1001, 2002 CarswellNat 4303, (sub nom. Bellegarde v. Canuda ¢ Antorney General}) 223
. T.R. 60 (Fed. T.D.) — considered

R v. Morgentaler (1993), [1993]) 1 S.C.R. 462, 1993 CarswellNS 429, 1993 CuarswellNS 42917 (S.C.C) —
considered

R. v. Trang (2002). 2002 ABQR 185, 2002 CarswellAlla 247, [2002] 8 WAV.R. 755, 4 Alta. LR (dih) 161 (Alta.
Q.B.) — considered

Reference re Workers' Compensation Aet, 1983 (Newfoundland ) (19891, sub nom. Reforenee re ss. 32 & 34 of
the Workers' Compensation Aerr 96 NURC 231, [1989] 2 S.C.R. 335, isub nom. Reference re Sections 32.& 34 of
the Workers' Compensativn Aer, 198376 Nlld. & P.ELR, IS5 (sub nom Roference ve Sections 32 & 34 of the
IWorkers' Compensation Aer. 19835 235 A P.RISS, 1989 CarswellNat 740, 1989 CarswellNat 740F (5.C.C.)
— considered

Skapinker v. Law Society of Upper Cunada (1984), [1984] 1 S.C.R. 357, 9 D.L.R. (4th) 161, 33 N.R. 169, 3
0O.A.C. 321,20 Admin, L.R. 1. 11 C.C.C. (3d) 481, 8 C.R.R. 193, 1984 CarswellOnt 796, 1984 CarswellOnt
800 (S.C.C.) — considered

Statutes considered:

Constitution Act. 1982, being Schedule B to the Canada Act 1982 (UK. ), c. 11, reprinted R.S.C. 1985, App. 11, No. 44
s. 35(1) — considered

Treaties considered:

Treaty No. 6, 1876 ( Between Her Majesty the Queen and the Plain and Wood Cree Indians and other Tribes of dians
at Fort Carlion, Fort Pitt and Batile River), 1876
Generally — referred to

APPLICATION by lederation of Saskatchewan First Nations for leave 1o intervene in appeal of action involving
constitutional rights of aboriginal band.

Fraser C.J.A.:

| This is an application for intervener status by the Federation of Saskatchewan Indian Nations (FFSIN). The
respondents in this application, Rose Lameman ci al. (who are the appellants in the main action and are referred to
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2005 ABCA 320, 2005 CarswellAlta 1407, [2005] A.J. No. 1273, 143 A.C.W.S. (3d) 211...

herein as the "appellants”), support FSIN's application, but the application 1s opposed by the respondent, Canada. The
respondent. Her Majesty the Queen in Right of Alberta, takes no position on this issue

2 Jtmay be fairly stated that. as a general principle, an intervention may be allowed where the proposed mtervener
is specially affected by the decision facing the Court or the proposed intervener has some special expertise or insight o
bring to bear on the issues facing the court. As explatned by the Supreme Court of Canada in R v, Morgentaler, | 1943
I S.CR 462 (S.C.C) at para. 1: "[t}he purpose of an itervention is to present the court with submissions which are
useful and different from the perspective of a non-party who has a special interest or paticulur expertise in the subject
matter ol the appeal.”

3 That said, it is clear as noted by the Federal Court of Appeal in Canade ( Minister of Indian & Northern Affaivs) v,
Corbiere (1996), 199 N.R. T (Fed. C.AL) that .. . an intervenor in an appellate cowrt must take the case as she finds it
and cannot, to the prejudice of the parties, argue new issues which require the introduction of fresh evidence.”

4 FSIN applies for intervener status on the basis that it represents 74 First Nations in Saskatchewan whose interests
will be specially affected by the outcome of this appeal. 1t also chums expertise in the subject matters of the appeal. The
FSIN's mandate is 1o enhance, protect and promote treaty and mherent rights of its member First Nations, and under its
land and resource portfolio. the IF'SIN runs the Indian rights and treaties research program responsible for rescarching,
preparing and submitting specific claims on behalf of Saskatchewan First Nutions. FSIN points to this research work as
an mdication ol the experuise that it has developed in a number of the issues [ucing this Court. As i result, FSIN proposes
1o make submissions as an intervener in support ol the appellants on certain of those 1ssues.

5 Awo-siep approach is commonly used to determine an intervener application. The Court typically lirst considers
the subject matter of the proceeding and second. determines the proposed intervener's interest in that subject matter. It
is clear from reviewing the appellants' factum that there are three main issues on the appeal:

1. The tests for striking pleadings and summary judgment and, in particular, whether summary judgment 1s
appropriate for resolution ol complex evidentiary and novel legal issues based on aboriginal and treaty righs.

2. Whether the appellants lack standing 1o assert claims based on aboriginal and treaty rights because they are not
@ band. This, in turn, involves @ number ol potential issues including treaty rights under Treity 6 and constitutional
protection of treaty and aboriginal rights under s, 35(1) of the Constitution Act, 1982,

3. To what extent. i any, provincial limitation periods can be invoked to extinguish aboriginal or treaty rights

6 Incases involving constitutional issues or which have a constitutional dimension to them, courls are generally moie
lenient in granting intervener status: R v. Trang. [200278 W WR 755, 2002 ABQB 183 (Alta, Q.B.). and Adberia Sports
& Recreation Assn. for the Blind v. Edmonton { City; (1993), {19947 2 W W R 639 (Alta. Q.B.). Similurly. appellate courts
are more willing to consider intervener applications than courts of first instance. As noted by Hugessen 1 in Federation
of Suskarchewan Indians v. Canada ( Avtorney General ), 2002 1°CT 1001 (Fed. T.D.)

... [T]he test for allowing intervener standing for argument at the appellate level is necessarily different from that
which is used at trial; trials must remain manageable and the parties must be able to define the issues and the evidence
on which they will be decided. An appellate court on the other hand deals with a pre-established record that is not
normally subject to change. And an appellate court, while benefiting from the dilferent viewpoints expressed by
interveners, is far better equipped to linut and control the length and nature of their interventions.

7 Inthis case, in assessing the subject matter ol the issues in dispute, we see two key iasues on which it can be argued
that the FSIN should be permitted 10 intervene. The first relates to whether provineial limitation periods can oust the
protection afforded unders. 35(1) of the Constitution Act, 1982 including whether other constututional issues are therefore
engaged. The second mvolves the issue of standing, that 1s whether the appellants have the standing to pursue thewr clanm.
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8 The next step is to consider the FSIN's interest in the subject matter, which should be more than simply
jurisprudential.
9 In constitutional cascs, if’ an applicant can show its interests will be affected by the outcome of the litigation,

intervener status should be granted: Skapinker v. Law Society of Upper Canada (1984). 9 D.L.R. (4th) 161 (S.C.C.). Or, as
already noted, if the intervener applicant possesses some expertise which might be of assistance to the court in resolving
the issues before it, that too will do. As explained by Brian Crane in Practice and Advacdcey in the Supreme Court, (British
Columbia Continuing Legal Education Seminar, 1983), at p. 1.1.03, and approved by the Supreme Court of Canada in
Reference re Workers' Compensation Act, 1983 ( Newfoundland ). [1989] 2 S.C.R, 335 (S.C.C.). at 340:

an intervention is welcomed if the intervener will provide the Court with fresh information or a fresh perspeclive
on an important constitutional or public issue.

10 In our view, for purposes of the subject appeal, the FSIN possesses some special expertise and insight that will
assist this Court in determining the outcome of the appeal on certain issucs. Having concluded that this is so, it is not
necessary to consider whether some or all of FSIN's membership may be affected by the appeal. The test for intervention
has been met.

11 We are equally satisfied however that the grounds on which the FSIN should be permitted to intervene should
properly be limited to the two key issues we have identified. Thercfore, we grant intervener status to the FSIN.

12 Dealing first with the limitations issue, the FSIN is permitted to file & factum and make oral submissions on
provincial statutes of limitation and their relationship or application to treaty and aboriginal rights in light of treaty
interpretation and s. 35(1) of the Constinution Act. 1982. With respect 1o the standing issue, the FSIN is permitted to file
a factum and make oral submissions on whether the appellants have standing to pursue the subject claims. This includes
addressing the status of First Nations not recognized as such whether because of alleged surrender of treaty rights or
claimed amalgamations with other First Nations or otherwise.

(Discussion as to when factums are to be filed)

13 The FSIN lactums will be filed and served by the end of the day on Ociober 31, 2003, The reply fuctums [rom cach
of Canada and Alberta are to be filed and served by the end of the day on November 23, 2005.

(Discussion as to cosls)

14 We order that cach party and the intervener bear its own costs,
Application granied.

Tad ot Phoscuisicnt
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R. 39(2) — considered

APPLICATION by development institute to intervence in appeal. brought by city from decision of city appenl board.
Thomas W, Wakeling J.A.:

1. Introduction

! The Urban Development Institute — Edmonton Region ! secks intervenor status” in an appeal brought by the

City of Edmonton 4 against a decision of the Subdivision and Development Appeal Board for the City of Edmonton. *
At issue in the appeal is the validity of a Board decision to delete a condition attached to a subdivision permit granted
1o HV Nine Ltd. by the subdivision authority. The outcome of the appeal will affeet the funding model for future light
rail transit expansion through undeveloped land in Edmonton. The City, residents of Edmonton and developers will be
directly affected by the disposition of this appeal.

. Questions Presented

2 Has the Institute demonstraled that it will be directly and significantly afTecied by the outcome of the appeal or that
it has some special expertise or perspective which will be ol assistance 1o the Court hearing the appeal?

111, Brief Answers

3 The developer members of the Institute will be directly and significantly affected by the outcome of this appeal,
Its members arc responsible for the development of most of the raw land in Edmonton, This 1s a direct and significant
interest which justifies granting the applicant intervenor status. As well, the Institute has a special expertise or perspective
which will assist the Court with its dcliberations.

4 Permission to intervenc is granted.”
IV. Statement of Facts

5 The question before the Court of Appeal is whether the Board acied lawfully in deleting a condition imposed by
the City's subdivision authority in a subdivision permit granied to HV Nine Ltd. requiring HV Nine Lid., at its cost, to
provide the City with an LRT corridor through the proposed subdivision.

6 In granting the City leave to appeal, I noted that "[t}he answer to this question is of importance to the Ciy,
the residents of Edmonton and developers. The diversity of the interests affected and the effect a0 cost-distribution
methodology will have on all these intérests leads to the conclusion that the legal question is of sulficient importance
to merit appeliate review". [Edmonton (Ciry) v. Edmonton ( Cite) ( Subdivision aid Development Appeal Boaid)] 2014
ABCA 337 (Alta. C.AL). 17.

7 The chair of the Institute, in a July 18, 2014 affidavit, explained why it wished to participate in the appeal if this
Court granted the City leave 1o appeal.

4. In accordance with its objectives, UDI has acted as the coordinating and liaison body between its members and .
the City of Edmonton ... regarding various issues relating to subdivision. development and servicing of land within

the City.

5. UDI has 186 members of whoni 41 are developers, 1tis my beliel’ ... that on average. over the past 5 years, between
8510 95% of raw land servicing in the City is carried out by UDI developer members.

Nest canapa l
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6. The decision from which the City is secking leave dealt with whether the City could impose a requirement to
dedicate land for an LRT station and LRT lines withow compensation as a condition of a specilic subdivision
approval. While the decision appears to be fact based, the grounds on which leave 1s sought are [ramed more broadly.
Therefore, if the Court is inclined 1o consider the broader issues rised by the grounds of appeal (as opposed 10
strictly dealing with the case on its fucts), then the grounds raised in the Notice of Motion will have implications for
development in the City in general, which in turn will directly impact on UDI developer members,

7. Further, UDI has a different perspective regarding the grounds on which leave is sought than the specific
development in this case. My expectation is that the developer's focus will be directed at the specific facts of this
case. On the other hand, UDI has a broader perspective as it is concerncd with potential implications of this case
on development in the City in general and not solely with the specifie acts of this case.

V. Analysis
A, The Court May Graut Intervenaor Status to an Applicant Whose Pavticipation Will Assist the Court in Its Deliherations

§ My review of the case law on intervention leads me o conclude that the following proposition is sound:
A single appeal judge may" grant permission to intervenc in an appeal il satisfied that the applicant
(a) will be directly and significantly alTecied by the outcome of the appeal or

i v el > ; Yy ; B

(b) has special expertise or perspective” reluting to the subject maltter of the appeal * that will assist the Court
in its deliberations. '

9 The Supreme Court of Canada has declured that the "purpose of an intervention is 1o present the court with
submissions which are uselul and dilferent from the perspective of a non-party who has a special interest or particular
expertise i the subject matter of the appeal”. ' As Justice Major stated. "The implicd promise ol the mtervener is that
intervention will be useful and different trom the submission of the appellant and respondent”. "Interveners and the
Supreme Court of Canada”, May 1999 National 27. An apphcant who can enhance the Court's understanding of the

competing mterests 1s an excellent candidate for intervenor status

10 A court must be reluctunt to decline assistance from an organization whose members are major participants in
a business or other sector that will be directly affected by the Court's decision and would be in & position 1o address

. . . gy . . ki -
the implications of different potential solutions. ' At the sume time, a court must not be oblivious to the fact that

an intervenor most likely will increase the private and public costs of the litigation. 1A balanced assessment of these
conflicting values is required.

B. The Applicant's Intevests Will Be Directly and Specially Affected by the Outcome of this Appeal

11 In granting the City of Edmonton leave to appeal the Court expressly acknowledged the impact the LRT funding
model would have on developers who carry on business i Edmonton, 2004 ABC A 337 (Al CAL)L 17,

12 I'he developer members ol the Institute will be directly and significantly alfected by the outcome of this appeal.
Their commeicial interests are at stuke. What poruion ol the mfrastructure costs associated with the LRT corvidor are o
be borne by developers alfects the profitability of their businesses. The unchallenged alfidavit evidence of the applicant's
chair is that the developer members of the Institude bave been responsible over the fast five yeuars for "between 85 to
90, raw fand servicing in the City". In addition. the Institute's chair deposed that "UDI ... is concerned with potential
implications of 1his case on development in the City in general”. That the Institute's connection to this issuc is through its

t caNcDA
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developer members does not diminish the effect the outcome of the appeal will have on it. Mo represents its members’
interesls.

13 The applicant's interests will be directly and significantly affected by the outcome of this appeal. A person whose
commercial intercsts arc cngaged is molivated 10 marshal and present the best arguments on the questions before the
Court.

C. The Applicant Offers Special Insight and Perspective Which Will Assisi the Court in Its Deliberations

14 The Institute will be in a position to offer special insight and perspective which will assist the Court in its
deliberations. lts members are major players in the development business in Edmonton. They are ideally situated to
assist the Court appreciate the consequences of any potential outcome, The Court benefits from the participation of an
organization whosc members have special expertise in the subject mat(er of un appeal. This is particularly so if the issue

is an unsettled question of law '™ the answer to which may have unanticipated conscquences.
15 Thisis 4 second reason to grant the Institule permission 1o intervene.

16  The extra costs associated with granting the Institute intervenor status do not exceed the benefits hearing from the
Institule in this important case represents o the adjudication process,

V1. Conclusion

17 The Institute has permission to intervene in this appeal. It must bear its own costs ol this application. I

18 Pursuant to rule 14.26(2)(b) of the Alberta Rules of Court. Alta. Reg., 124/2010 as amended. the intervenor may
file a factum up to thirty pages in length. s factum must not contain arguments that are substantially the same as those
made by HV Nine Lid. To ensure that the Institute's factum does not contain arguments substantially the same as those
made by HV Nine Ltd. - a duplication which would not assist the Court, ! the Institute may file its fuctum up to two
business days after the fuctum of HV Nine Lid. is due.

19 The inlervenor is entitled 10 make an oral submission up to thirty minutes in length after the respondents have
made their oval presentations unless the panel hearing the appeal direets otherwise.

20  [leave the question of costs on appeal to the panel that hears the appeal. L
Application granted.

Footnoles

¥ A corrigendum issued by the court on October 28. 2014, has been incorporated herein.

| Refered 10 0 this decision as the "Institute”

2 Rule 14.58(1) of the Alberta Rules of Conrt, Alta. Reg, 1242010, as amended by the Adberia Rules of Comt dmendpreni
Regudation, 2014, Alta. Reg. 412014 provides that "a single appeal judge may grant status 1o @ person o intervene in an
appeal, subject 1o any terms and conditions and with the rights and privileges speafied by the judge”. Rules 14.26(3) und
14.58(2) and (3) refer 1o the person granted leave to intervene as the "intervenor”, Before September 1, 2014, the date the
Alberta Rules of Court Amendment Regulation, 2014 came mto force, Alberta courts generally relerred to this person as an
"miervener”. E.g.. Teluy Commumications Ine. v. T, U A2006), 401 AR 37 (Alta. C.A.), 539. So does 1. 39(2) of the Rules uf
the Supreme Conrt of Canada, SOR/2002-156.

3 Referred o in this decision generally as the "City".

el cana



R et ot

. T = 4

[

Edmonton (City) v. Urban Development Institute, 2014 ABCA 340, 2014 CarswellAlta 1875
2014 ABCA 340, 2014 CarswellAlta 1875, [2014] AW.L.D. 4645, 246 A.C.W.S. (3d) 10...

(4]

10

Referred 1o 1n this decision as the "Board".

The City. HY Nine Lid. and the Institute asked the Court 1o make its decision based on the Court's review of filed writien
material,

This is a discretionary decision. See Reference re Workers' Compensation Aet, 1983 ( Newfoundlund). [1989] 2 S.C R. 338
(S.C.C.). 339 ("Rule 18 [of the Rules ol the Supreme Court of Canada] gives this Court a wide discretion in deciding whether to
allow a person to intervene as well as the discretion to determine the terms and conditions of the intervention™); Nurean Lid. v.
Lebrock 19691 8.C R. 6063 (8.C.C.), 666 ("any interest is sufficient to support an application under .. [rule 60] subject always
to the exercise of discretion™) & Rov. A (L C.) (1996). 154 A R. 359 (Aha. C.A)), 363 ("mtervenor status is discretionary,
and ought 1o be exercised sparingly").

Oniario ( Antorney General) v, Winner, [1931)S.C.R_B§7 (S8.C.C ) {the Couri accorded imervenor status to Canadian National
Railway Co. and Canadian Pacific Railway in a case determining whether a provincial regulation applied 1o interprovincial or
international undertakings); Lockerbie & Hole Industrial Inc. v. Alberta ( Director, Human Righis & Citizenship Commisvion ).
2010 ABCA 184 (Alla. C.A.), 118-9 (the Court granied intervenor status to the Construction Owners Association of Alberia
and Construction Labour Relations-an Alberta Association because their members would be significantly affected if Syncrude
wits adjudged 10 be an employer of u contractor's employees): Chinvson v. Ketlogg Brown & Rovi ( Canada) Co,, 2007 ABCA
175 (Alta. C.A), 94 (the Court granted intervenor status 1o Syncrude Canada Lid., Suncor Energy Inc., Imperial Oil Lid.
and Nexon Inc. and others in a case determining whether pre-employment drug testing contravened the Human Rights and
Citizenship and Multiculturalism Act); R, v. Bie M Drug Mart Lid, (1983), 5 DR, (4th) 121 (Alta. C.AL). 125 (the Count
granted intervenor status in the Sunday-closing case 1o the Seventh Day Adventist Church in Canada, whose members
celebrate the Sabbath on Saturday, and London Drugs Lid., a business charged with contravening the Lovd's Day At )]
U.T U, Locals 1778 & 1923 v. B.C Rail Lt (19901, 45 C P.C. (2d) 33 (B.C. C.A.), 37 {the Court granted an organizalion
representing businesses which were adversely affected by a ratlway workers' strike intervenor status): fron v. Saxkatchewan
{ Muister of the Enviropment & Public Safetyj (1992){1993] 3 W W R 308 (Sask. Q B.) (the Court granted inlervenor stutus
10 a4 company whose pulp supply would be adversely affected if the Court granted a judicial review npplicant the requested
relief) & Temagami Wilderness Sucicty v. Omario { Minister of the Environment) (1989), 33 O.A.C. 356 (Ont. Div, Ct ), 357
(the Court granted imervenor status to two lumber companics and a local industry association because the applicants "have
established .. that the economic viability of their lumber operations in the area 1o be served by the road in gquestion may be
adversely affected by the ruling of this court”).

MacMillan Bloedel Lud. v Mullin (1983), S0 C P.C 298 (B.C. C.A. {In Chambers]), 301 (the Court granted intervenor status
to Indian Tribunal Councils and the Union of B.C. Indian Chicfs so that they could, from their special perspective, address
"[1}he issue whether aboriginal rights existed and whether, if they did, they were extinguished".

Regardless of the directness and signilicance of the impact the court's determination may have on the applicant or the special
expertise or perspective the applicant may have, il the court concludes that the applicant cannot provide enough or any
assistance, it will dismiss an intervenor application. Roval Canadian Legion Norwood ( Alberia) Branch 178 v. Edmonton ( City)
(1993, 141 A.R. 290 (Alta. C.A.), 290 (the Court denied intervenor status to the Alberta Urban Municipalities Association
because the Court was satisfied that the City would present all sound arguments on a narrow statutory construction point) &
Mol v. Scofficld (1991), 80 Al LR, (24)97 (Alta. C.A ), 97 (the Court denicd intervenor status to the Canadian Paraplegic
Association Alberta because the appeal may be disposed of for reasons which would make it unnecessary to address the
constitutional issue the applicant wished to address)

Telus Commumications fne. v, 707U 120063, 401 A R, 37 (Al C.AL), 39 ("As o general principle, an intervention may be
allowed when the proposed intervener is specially affected by the decision lucing the court, or the proposed mlervener has
some special expertise or mnsight o bring (o bear on the 1ssues facing the cowt”).

R v. Morgemaler, [V993] 1 5.0 R 462 (S.C.C),463. See R v Finra, [1993] 18 C.R. 1138(S.C.C.), 1143 ("these applicants cach
have distinctive contibutions to make in the arca of international law theory, comparative law, the Nuremberg principles,
and the criminal justice obligations and position of Canada vis-a-vis the victims of war crimes"); Canadian Council of Churches
v RL[1993) 1 8.C.R. 236 (S.C.C.), 256 ("The views and submissions of interveners on issues of public impertance frequently
provide greal assistance 1o the courts"): Reference re Workers' Compensation Act, 1983 ( Newfoundlund), [1989] 28 C R, 333
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(S.C.C.), 340 ("an intervention is welcomed if the intervener will provide the Court with fresh information or a fresh perspective
on an important ... public issue™) & R v. N. (L.C.) (1996). 184 A.R. 339 (Aha. C.A.), 366 ("The essential question is whether,
bearing in mind the appellant's interest and expertise, the applicant will be a hindrance or a help 1o the Court in deciding
the issuc”).

Chiasson v, Kellogg Brown & Root { Canada) Co.. 2007 ABUA 175 (Aha. CA.). 145 &6 (the Court awarded intervenor status
10 substantia) mining companies and a business association so that they could contribute to the Court’s understanding of the
impact pre-employment drug testing has on thieir workplaces) & Adler v. Onrario (1992). 8 O R. (3d) 200(Ont. Gen. Div.) (the
Court granted intervenor status to the Toronte Schoo! Board and the Ontario Public School Boards Association in an action
considering the nght of Jewish schools to state support).

Counsel must prepare and review additional material. The parties ta the appeal and the intervenor must absorb these extra
costs. The judges must read this work product, Oral presemtations may take more court time. Adler v. Omario (1992). 8 O R
{3d) 200 (Ont. Gen. Div.), 205 & MacMillan Bloedel Lid v, Anullin (1933), 50 C.P.C. 298 (B.C. C A, {In Chambers]), 301.

Lockerbie & Hole Industrial Inc. v. Alberta ( Director, Human Righty & Cirizenship Commission ). 2010 ABCA 184 (Al C.AL),
498 & 9 (the Court expressly relied on an affidavit filed by the applicants which stated that "a finding that Syncrude is an
employer under ... the Alberta Human Rights Act [of workers who are not its employees under any other enactnent] raises the
question whether CLR members who serve as prime contractors and prime subcontractors on industrial construciion projects
may be employers under the Alberta Human Rights Act of unionized construction workers who ave not their employecs
under the Labour Relations Code”); Chinsson v. Kellogg Brown & Root ( Canacda) Co.. 2007 ABCA 175 (Ala. C.AL). 415 &
6 & U.T U, Locals 1778 & 1923 v. B.C. Rail Ltd. (1990). 43 C P O, (2d) 33 (B.C. C.A ). 37 ("the members of the [Business]
Council [of British Columbia who have 250,000 employees] dependent upon a public carrier surely have a direct interest in
quick resolution of industrial relunon disputes involving that public carrier™),

Telus Conmmunications Inc, v, T U (2006). 401 A R 57 (Aha. C.AL), 59 (one of the Court's reasons for denying intervenor
stittus to Synerude Canada Lid. and Canadian National Railway imay have been the Court's opinion that the "law s reasonibly
well settled")

Reference ve Workers' Compensation Act. 1983 { Newfoundland ). [1989] 2 S C R 335 (S.C.C.). 341 Yellowkmife Public
Denominational District Education Authority v. Northwest Tervitories | Local Authorities Election Act, Rewrning Officer ).
[2008] 4 W.W.R. 234 (NJW.T, C.AL). 240; Chiasson v. Kellogg Brown & Reor (Canada) Co. 2007 ABCA 173 (Alta. C.AL),
47; Knox v. Conservative Party of Canada (2007). 404 AR, 383 (Alta. C.AL), 389: Papaschase Indian Band No. 136 v. Canada
{ Antorney General) (2005), 380 AR 301 (Alta. C.AL), 305 & Jran v, Suskatchewan ( Alinister of the Enviromnent & Public
Safery) (1992). [1993] 3 WWLR. 308 (Sask. Q.B.), 313 (the sutcessful applicants for intervenor status were ordered to bear
their own costs).

C.L.C v. Bhindi (1953) 61 B.C L.R.83(B.C.C.A.). 87 ("It is undesirable that an applicant be permitted to mtervene if he will
do no more than ccho thé evidence and submissions of others who are already parties”)

Norcan Lid. v. Lebrock. [1969]S.C R, 663 (S.C.C.), 667 & Lockerhiv & Hole Industrial Ine. v iberta { Direcior, Hhannan Riglity
& Citizenship Commission), 2010 ABCA 184 (Alta. C.AL). €11 (the Court resolving the merits of the appeal is in the best
position to address costs)
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2014 CarswellAlta 1655, 2014 ABQB 555, [2014] A.W.L.D. 4600, 245 A.C.W.S. (3d) 198, 596 A.R. 390
Suncor Energy Inc., Applicant and Unifor, Local 707 A, Respondent
Neil Wittmann C.J.Q.B.

Heard: September 4, 2014
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Docket: Calgary 1401-03831

Counscl: Peter A, Gall, Q.C., for Applicants
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Barbara Johnston, Q.C.. April Kosten. for Respondent, Suncor

Subject: Civil Practice and Procedure; Public; Labour

Headnote

Labour and employment law — Labour law — Labour arbitrations — Judicial review — Procedure upon review

Union and employer were parties to policy gricvance arbitration with respect to random alcohol and drug testing
policy of employer— Three-member panct decided hy majority that policy was unreasonable exercise of employer's
management rights and allowed grievance — Employer sought judicial review — Applicants brought application
sceking leave to attain intervener status, jointly, in judicial review application — Application granted — Proper
exercise of discretion in matter was to allow applicants joint intervener status at judicial review application —
Applicants had special and direct interest — Applicants would bring special or fresh perspective to issue before
court — Applicants' interests might not be fully protected by employer — From constitutional and public interest
dimensions, underlying issue was important.
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Cases considered by Neif Wittmann C.J.0.B.:

Alberta (Minister of Justice ) v. Metis Settlements Appeal Tribunal (2005), § CP.C{6th) 195, 2005 ABCA 143,
20038 Carswell Al 431, 367 AR, 34, 346 WA.C 34 (Ala. CA)— referred 1o

Camp Hill Hospitul v. N.S.N.U. (198Y). {sub nom. NS N U v Camp Hill Hospiral ) 94 N.S.R. (2d) 430, (sub
nom. N.S.N U v Cymp Hill Hospital ) 247 A PR 450, (subnom. NS NG v, Camp Hill Hospital) 66 D.L.R,
(4th) 711, 1989 CarswelINS 424 (N.S. C.A.) — relerred to

Carbon Development Partership v. Alberta (Energy & Ulilities Board} (2007). 2007 ABCA 231 2007
CarswellAla 896 (Alta. C A [Tn Chambers]) — referred to
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205.71993] 4 W.W.R. 434, 1993 Carswell Al 296 (Aha. C.A.) — referred to

Irving Pulp & Puper Lad. v. CEP, Local 30 (2013), 52 Admin. L R (3th) 1. rsub nom. lrving Pulp & Paper Lid
Communications, Energy and Paperworkers nion of Cuiteda, Locol 300 1048 AP R, 1L ssub nom. frving Pulp
& Puper Lrd v Comnuications, Encegy and Paperwarkers Unionof Cunada, Local 300304 NCB.R (2d) L. ¢sub
nom. C.E LU, Loeal 30 v Irving Pulp& Paper. Led } 77 CHLR.R CID/304, 2013 SCC 34, 2013 CarswellNB 275,
2013 CarswelINB 276. 359 D.L.R. {41h) 394, {sub nom. lrving Pulp & Paper Lid. v, Comnnmications, Energ)
and Paperworkers Uniem of Canuda, Local 307445 NORU 231 LALC, (4th) 2090 (sub nom. Commnamiceions
Energy and Puperworkers Unign of Canada, Local 300 v, Irving Pulp & Paper Lid ) 285 CR.RC(2d) 150
D.T.E. 2013T-418, (sub nom. CELPU. Local 30 v, Irving Pulp & Paper) 2013 C1L.L.C. 220-037, sub nom
Commumications, Energv and Paperworkers Gnion of Canada, Local 30 v, Irving Pulp & Paper, Lid. ) [2013] 2
S.C R. 43§ (S.C.C.) — considered

Knox v. Conservative Party af Canadea (2007), 404 AR, 217, 394 WA C. 217,42 C.P.C. (6th) 62, 2007 ABCA
141, 2007 CarswellAlia 524 (Alta. C.A.) — reféried to

Papaschase Indian Band No. 136 v. Cunada [ Attorney General) (2003), 2005 ABCA 320, 2005 CarswellAlla
1407, (sub nom. Lameman v. Cunwda ( Artorney General) ) 380 AR, 301, (sub nom. Lanwman v. Canada
fAtorney General) ) 363 W.ALC. 301 (Alta. C.AL) — considered

Pedersen v. Van Theurnous (2008), 2008 CarswellAlta 648, 2008 ABCA 192, {sub nom. Pedersea v, Thorrnout !
432 AR, 219, rsub nom. Pedersen v Therrnan ) 424 WA C 219 (Alta. CAL) — referred to

R.v. Dyment (1988), 10 NLV.R. (2d) 1, 1988 CarswellPELD 7, 1988 CarswellPEI 73. 66 C.R. (3d) 348, 89 N.R.
249 [1988) 2 S.C R, 417,45 C.C.C (3d) 244, 73 NfId. & P ELLR. 13,229 A P.R 13,553 D.L.R. (dih) 503, 38
C.R.R. 301 (8.C.C.) — considered

Row Finta (1993). 150 NLR. 370,61 O AC. 321, [1993] 1 S.C.R. 1138 (8.C.C.) — referred to

R v. Shoker (20006), 2006 SCC 44,212 C C.C. (3d) 417, 271 DLLR. (4th) 385, 333 N.R. {60, 2006 CarswellBC
2458, 2006 CarswellBC 2439, [2006] 2 5.C R.399.41 C.R, t6th) 1, 230 B.CAC. 1L AR WA.C 1L 140 CR R,
{2) 3538 (S.C.C.) — considered

Reference re Workers' Compensation Aet, 1983 ( Newfoundland) (1989), 1939 CarsweliNur 740, 1989

CarswellNat 740k, (sub nom. Reference re ss. 32 & 34 of the Workers' Compensation Act) 96 NJR. 231, [1989]
2 S.C.R. 335, (sub nom. Reference ve Sections 32 & 34 of the Workers' Compensation Aer, 1983176 Nild. &
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P.ELR. 185, (sub nom. Reference re Sections 32 & 34 of the Workers' Compensatim Ace, 1983) 235 A PR,
1853 (S5.C.C.) — referred 10

Stewart Estate v, 1088294 Alberta Lid. (20141, 2014 CarswellAlta 1065, 2014 ABCA 222 (Alta. C.A ) —referred
to

United Taxi Drivers' Fellowship of Southern Alberta v. Calgary ( City) (2002), 33 M.P.L.R. (3d) 1. 2002 ABCA
243, 2002 CarswellAlta 1243, 312 A.R. 351. 281 W.A.C. 351 (Alta. C.A.) — referred 1o

University of British Columbia Faculty Assn. v. University of British Columbia (2008). 2008 CarswellBC 2031,
2008 BCCA 376. 263 B C.AC. 3, 443 WA C. 3 (B.C. C.A. [In Chambers]) — considered

Statutes considered:

Canadian Charier of Rights and Freedoms. Part 1 of the Constitution Act, 1982, being Schedule B to the Canada
Act 1982 (U.K.), 1982, c. 11

Generally — referred to
Rules considered:

dAlberia Rules of Courr, Aha. Reg. 124/2010
R. 2,10 — considered

APPLICATION by applicants seeking leave 1o attain intervener siatus, jointly, in judicial review application
Neil Wittmann C.J.Q.B.:
Introduction

1 Linifor, Local 707 A ("the Union") and Suncor Enerey Inc. ("the Emplover™), are parties te o policy Grievance
Arbitration, [2014] A.G.A.A. No. 6, with respect to the Random Alcohol and Drug Testing Policy ("the Policy") of the
Employer. A threc member panel decided by a majority that the Policy was an unreasonable exercise of the Employer's
management righis and allowed the grievance. The Employer has sought judicial review in this Court and a hearing
hus been scheduled for October 23" and 24, 2014. The Applicants, the Mining Association of Canada ("MAC")
and Enform Canada ("Enform”) have sought leave to attain intervener status. jointly, in the judicial review application.
The Union opposes this Court granting intervener status lo the Applicants. The Employer supports this Court granting
interveier status to the Applicants.

Background

2 The Random Alcohol and Drug Testing Policy Grievance Arbitration to be reviewed consists of 592 paragraphs
without appendices. The dissent is 242 paragraphs.

3 From that decision, it appears that alcohol and drug testing in the workplace takes on many forms including
testing post-incident, testing upon reasonable grounds, testing as follow-up post rehabilitation and return 10 work testing.
Collectively, it iscommon ground that this is "for cause” testing. Random testing is the issue in the Grievance Arbitration.
At bottom, the partics seem Lo agree, supported by case authority, most recently, Irving Pulp & Paper Lid. v. CEP, Local
30, 2013 SCC 34 (S5.C.C.), that the arbitration jurisprudence involves balancing salety in the workplace against privacy
concerns. In the Grievance Arbitration, the majority relied heavily on frving Pulp & Puper
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4 MAC is a non-profit national organization purporting to be the voice of the Canadian mining and mineral
processing industry. One of its top prioritics is workplace safety. Enform is similarly a not lor profit organization which
promotes workplace safety in the upstream oil and gas industry. 1t is compriscd of six trade associations representing
different aspects of the upstream oil and gas industry. Those six associations are the Canadian Association of Petroleum
Producers, the Petroleum Services Association of Canada, the Canadian Association of Oil Well Drilling Contractors.
the Canadian Energy Pipeline Association, the Canadian Association of Geophysical Contractors, and the Explorers
and Producers Association of Canada.

5 The Applicants’ written briel'is replete with the safety objectives of their respective organizations.

6 There appears to be no dispute that parts of the Union workplace in the ol sands may be classified as dangerous.
A description of the acuvities performed. including the cquipment used, its size. the number of incidents or accidents
occurring, including deaths, scems to demonstrate danger. As will be briefly secen however, the issue is how dangerous.
weighed against the privacy concerns or rights of the individuals who work there, who are members of the Union.

The Test for Intervener Status

7 Although the Afberta Rudes of Conrr ("ARC") in ARC 210 provide that a Court miay grant status 1o a person 1o
intervene subject 1o any terms ind conditions and with the vights and privileges specified by the Court. no testis set Jorth
to guide the Court manterventon applications. The common luw governs

¥ None ol the purties disputes the test 1o guide judici] discretion. As set forth in the Applicants' briel, the considerations
are as follows:

L. Will the proposed interveners he specially or directly atfected by the decision of the Court: Papaschase hulian
Band No. 136 v Canadea 0 ditorney General 22005 ABCA 3200 [2005) AT Noo 1273 (Alta CA ) at paragraph 2
Knov v Conservative Paeny of Canacke. 2007 ABCA 141 (Aha, CA O at paragraph 5; Adberea - Minister of dustice
v Meds Serdements Appeal Tribupal. 2005 ABCA 143 (Al CA ) at paragraph 4 Koy Finre, [1993) 1 S.C.R 1138
(S.C.C). at VI43: Carbon Develepment Pavinership v, Uberta ( Energy & Utilines Board 1, 2000 ABCA 231, [2007]
A Noo 727 (Al C AL [In Chambers)) at paragraph 10,

2. Will the proposed interveners bring special expertise or insight to bear on the issues lucing the Court: Papaschase
at parigraph 22 Gewdrean v, Falher Consolidated School Disteict No 69, 1993 ABCA 72 (Alta. C. A al paragraph 17.
This question is akin to whether an intervener would provide "fresh imformation or [resh perspective”. Reference re
IWorkers' Compensation Act, 1983 ( Newfowndland ), [1989] 2 S.C R, 335 (S.C.C.). at 340; Stewart Estare v, 1085294
Alberta Led 2014 ABCA 222 (Alta. C.AL) at paragraph 7.

3. Are the proposed interveners' interests at nsk of not being fully protected or tully argued by vne of the parties:
United Tuve Drivers” Fellowship of Souwthiern Alberia v Calgary - Cov ) 2002 ABCA 243 (Al CA) at paragraph
20 Gift Lake Mens Settlenent v Meris Seifements Appeal Tribmnal ( Land Access Panel . 2008 ABCA 391 (Alta,
C.AL) it paragraph 6; Meus Setifements Appeat Fribunal at paragraph 4

4. Will the interveners presence "provide the Cowrt with fresh mformauon or a fresh perspeetive on a constitutional
or public issue” Reference re Workers' Compensation et 1983 « Newfoundland ) at 340; Pupaschase at paragraph 9.

Another factor is whether granting a right to mtervene would unduly prejudice a party.

9 Not surprisingly. although the parties and the proposed mterveners agree on the factors articulated above. they
disagree on the proper application ol them.

Applying the Test
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1. Speciatly or Directly Affected

10 The Applicants say they are specially affected by the issue before the Court and have a direct material interest in
making certain that the safety concerns presented by alcohol and drug usc of employces, in high risk or safcty sensitive
industries, are addressed when determining the legality of random drug and alcohol testing. They reference not only
a social and corporate responsibility, but also numerous regulatory statutes. The Applicants make the point that this
Court's decision in the Judicial Review application will have a4 significant precedential elfect on subsequent arbitrations
and court cases dealing with random testing and therefore a significant impact on the Applicants' industries and interests.

11 The Union suys the Applicants do not have any spccial or direct interest and point out that it is insufficieni for
the proposed intervener (o be simply "concerned about the effect of a decision" or "its precedential value": Universiry of
British Colwmbia Faculty Assn. v. University of British Columbia. 2008 BCCA 376, [2008] B.C.). No. 1823 (B.C. C.A. [In
Chambers]) at paragraphs 9-10. They state that it must be more than "simply jurisprudential”: Papaschase at paragraph
8. The Union points out that one arbitration board is not bound by the decision of another, even on a similar issue:
Camp 111! Hospital v. N.S.N.U. (1989). 66 D L.R. {(#th) 711 (N.S. C.A.). at 714 -715.

12 On this issue, I accept that the Applicants have a special and direct interest. Their concerns and mandates include
workplace salety in a dangerous workplace, The industries they represent and the associations involved include the
Employer that will be before the Court, an oil sands employer. While it may not be enough for an intervener to concern
itsell’ with the jurisprudential or precedential effect ol u decision which directly alfects them, if the implementation of
the decision has direct ramifications for the Applicants' members, surely they have a direct and special interest, not
necessarily in the specific outcome of the case. but in the proper balancing test that will be applied to determine whether
a random alcohol and drug testing 18 allowed in any Applicants’ workplace.

2, Special Expevtise | Insight into the Issue

13 The Applicants refer to MAC being permitted to intervenc in a wide range of cases including those involving drug
and alcohol testing. Enform, they say. has special expertise or insight with respect to the reasonableness of random drug
and alcohol testing as part of broad risk mitigation. The Union says the Applicants hive no special expertise, nor any
fresh perspective. The Union argues because you say you have it doesnt make it so: Pedersen v. Van Thournout, 2008
ABCA 192, [2008] A.J. No. 543 (Alta. C A.) at paragraph 11. There, the Court stated that the special expertise or unigue
insight must be articulaled so as 1o demonstrate the special expertise or fresh perspective which was not done in that case.

14 During oral argument, the Applicants’ counsel tendered the Employer's briel for the Judicial Review which was
ordered filed by this Court approximately two months in advance of the hearings. The bricf was provided to the Court
without objection by the Union. It contains 133 pages plus appendices. Counsel for the Applicants referred to the index
and indicated the Applicants have no intention of repeating arguments made in the Judicial Review by the Employer
but rather wish 1o argue the broader perspective, from an industry standpoint, as to what frving Fulp & Puper actually
decided in terms of how or what factors ought 1o be properly considered or weighed in balancing privacy interests against
safety interests, The Union says that the only issue before the Judicial Review Court in this case will be whether ihe
decision of the arbitration panel was reasonable. The Applicants, on the other hand. say that is only purt of the issue. the
other issue is whether the arbitration panel properly interpreted frving Pulp & Puper and then applied it reasonubly. The
Applicants say that it is not necessary to demonstrate a culture of substance abuse of drugs or alcohol in the workplace,
or that workplace accidents have been caused by drug and alcohol abuse, according to living Pulp & Puper The deterrent
cffect of random drug and alcohol testing ought to be considered, say the Applicunts, and there was evidence that was
before the arbitration panel that was not taken into account.

15 I am of the view that the Applicants will bring a special or fresh perspective to the issue before the Court and
that this criterion has been satisficd.

3. Will the Proposed Interveners' Intevests Be Fully Protected by the Employer and the Union
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16  The Applicants acknowledge that Suncor is fully invested in the Judicial Review to urge the Court that the grievance
arbitration panel decision is unreasonable in light of the evidence presented before it. This criterion significantly overlaps
with the concern expressed by the Applicants about the precedential value of the reasoning that this Court may arrive at
including its interpretation of /rving Pulp & Paper To the extent that the same concerns are present, the criteria has been
satisfied. The Applicants' interests may not be fully protected by Suncor. The proper application of frving Pulp & Paper
in the context of the Grievance Arbitration may engage a broader issue than reasonableness. This criterion is satisfied.

4. Constitutional and Public Interest Importance

17 During oral argument, counsel for Suncor referenced the "quasi-constitutional” aspect of privacy interests. Counsel
for the Applicants indicated, that in his view, there were no constitutional issues present. In the Grievance Arbitration,
the majority at para 203, referred 10 frving Pulp & Paper at para 23 in the context of individual privacy rights in Canada.
The specific quotce from living Pulp & Puper references the Canadian Charter of Rights and Freedoms, R. v. Dyment. [1988]
28.C.R 417 (S5.C.C) a1 pp 431-432 and R. v. Shoker. 2006 SCC 44 (S.C.C.). Both cases reference the highly intrusive
nature of testing urine, blood or breath, the effect on human dignity and a need for standards and safeguards to meet
constitutional requirements. For the purposes of this application, 1 accept the statement of Suncor's counsel, that the
issue before the Judicial Review Court will involve "quasi-constitutional” issues in terms of the nature and importance
of the privacy rights of an individual,

18  With respect 1o the public interest. counsel for the Applicants stressed that the public has an inlerest in workplace
salety as evidenced in regulatory and other statutes concerning the healih and safety of not only workers who may have
causcd or contributed to workplace incidents or aceidents, but also to others who may be alfecied, This includes other
people in the workplace site, as well as health care workers and a vast array of health care and rehabilitation providers,
Also involved. especially in an oil sands setting. is the protection of, and public interest in, the environment. Thus, from
the constitutional and public interest dimensions, the underlying issue is important.

19 Two other factors deserve mention in this case. In CEP, Local 707 v. Suncor Energy Ine., 2012 ABQB 627 (Alta,
Q.B.), Mackiin J, of this Court, granted an Interim Injunction prohibiting the Employer from implementing random drug
and alcohol testing on the Union's members working in salety sensitive or specific positions. The new Policy was Lo be
implemented October 135, 2012 and notification was given to the Union June 20, 2012. This decision was appealed. On the
appeal, MAC was granted intervener status. All counsel were closely questioned as to whether there were Reasons from
our Court of Appeal given lor the granting of intervener status to MAC in this matter and counsel assured me that none
were provided. The Union argued, somewhat aggressively, that the Court of Appeal's decision, found at 2012 ABCA
373 (Alta. C.A.) was rendered before the decision of the Supreme Court of Canada in Irving Pulp & Puper Therefore,
the Union argues that such intervener status would not have been granted had that case been decided before the Court
of Appeal heard the appeal on the Interim Injunction. The Union says because [rving Prdp & Paper "settled” the Jaw on
the test for random drug and alcohol testing MAC would not have received intervener status.

20 Finally, the Union argues that it will be severely prejudiced should intervener status be granted 1o the Applicants
When pressed in oral argument why this was so, the Union said that it would "have to Tace” the Applicants, as well as the
Employer. Ultimately, Counsel l'or the Union indicated that the prejudice would be in the form of having to deal with an
additionul brief, additional oral argument, if that was (o be granted, and the time and effort necessary to respond to each.

Decision

21 1am persuaded that the proper exercise of discretion in this matter is to allow the Applicants joint intervener status
at the Judicial Review application. The Applicants meet the four criteria set forth above. This Court places particular
weight on the constitutional and public interest aspects of the Judicial Review issues. In granting intervener status 1o
the Applicants, their counsel agreed that the written submissions of the Applicant would be no more than 20 pages and
that the Applicants would abide by any timelines set by this Court for the submission of their brief, which could be
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done within one week of this decision if intervener status was allowed. Further, the Applicants accepied that the Judicial
Review judge hearing the application could decide whether the Applicants would be permitted to make oral argument.
although in their written materials they asked that they be permitied to make oral argument which they expeect would
not exceed onc-half hour. The Union argued that if intervencr status was granted, that they be permitted an extension

of time from that already sct for the response 1o the Employer's brief, namely approximately September Al , 2014, the

Employer's briel being filed August 224, 2014

22 Remembering that the application itsell is scheduled for two full days, the Court finds it reasonable to allow
oral argument on the part of the interveners not to exceed one-half hour, unless otherwise directed by the Judicial
Review judge, Accordingly, there will be an Order granting intervener status to the Applicants. MAC and Enform on
the condition thal the Applicants file a briel not exceeding 20 pages on or before the close of business, September 22 nd
2014. The Union will have an opportunity to respond to this bricf on or before the close of business, October 3 rd 2014,
The Applicants may make oral submissions at the Judicial Review hearing, not to exceed one-half hour unless extended
by the Judicial Review judge. Finally, in accordance with the submissions, not objected 1o by either the Employer or the
Union. no costs will be awarded to the Applicauts on this application or on the Judicial Review application, nor will any
costs be awarded against them on the Judicial Review application.

Application granted.
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In the Matter of the Trustees Act, RSA 2000, ¢ T-8, as amended

In the Matter of The Sawridge Band Inter Vivos Settlement Created by Chief
Walter Patrick Twinn, of the Sawridge Indian Band, No. 19, now known as
the Sawridge Indian Band, on April 15, 1985 (the 1985 Sawridge Trust")

Ronald Twinn, Catherine Twinn, Walter Felix Twin, Bertha L'Hoirondelle and Clara Midbo, As
Trustees for the 1985 Sawridge Trust, Respondents and Public Trustee of Alberta, Applicant

D.R.G. Thomas J.

Heard: September 2, 2015; September 3, 2015
Judgment: December 17, 2015
Docket: Edmionton 1103-14112

Counsel: Janet Hutchison, Eugene Mechan, Q.C., for Applicant, Public Trustee of Alberta

Edward H. Molstad, Q.C., for Respondent, Sawridge First Nation

Doris Bonora, Marco S. Poretti, for Respondents, 1985 Sawridge Trustces

J.J. Kueber, Q.C., for Ronald Twinn, Walter Felix Twin, Bertha L'Hoirondelle and Clara Midbo
Karen Platten, Q.C., for Catherine Twiin

Subject: Civil Practice and Procedure; Constitutional; Estates and Trusts; Public; Hwman Rights

Headnote
Aboriginal law — Practice and procedure — Discovery — Miscellancous

Band set up trust to hold Band property on behalf of its members — Trustees sought court advice and direction
with respect to proposed definition to term "beneficiaries” of trust — Public Trustee brought successful application
to be appointed litigation representative of interested minors, on condition that costs would be paid by trust and
that it would be shiclded trom any costs liability — Public Trustee brought application for production of records
and information from band — Information sought concered band membership, members who had or were sceking
band membership, processes involved to determine wheither individuals may become part of band, records of
application processes and associated litigation, and how assets ended up in trust — Band resisted application —
Application dismissed — Public Trustee used legally incorrect mechanism to seek materials [rom Band — Band wus
third party to litigation and therefore was not subject to sume disclosure proceedings as trustees, who were parties
— Proximal relationships were not 1o be used as bridge for disclosure obligations — Only documents which were
potentially disclosable in Public Trustec's application were those that were relevant and material 10 issue before
courl — It was further necessary 1o refocus proceedings and provide well-defined process to achieve fair and just
distribution of trust assets — Fulure role of Public Trustce was 1o be limited to representing interests of existing
and potential minor bencficiarics, examining manner in which property was placed in trust on behalf of minor
beneficiarics, identifying potential but not yet identified minors who were children of band members or membership
candidates, and supervising distribution process — Public trustee was to have until March 15, 2016, to prepare
and serve application on band which identified documents it belicved 1o be relevant and matetial to test fairness of
proposed distribution arrangement to minors who are children of bencficiaries or potential beneficiaries — Public
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Trustee was to have until January 29, 2016 to prepare and serve application on band identifying specific documents
relevant and material 10 issuc of assets settled in trust — Public Trustee may seek materials and information from
Band, bui only in relation to specific issues and subjects — Public Trustec had no right to engage, and was not
1o engage, in collateral attacks on membership processes of band and trustees had no right 1o engage ini collateral
altacks on band's membership processes.
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R. 5.5-5.9 — referred to

R. 5.13 — considered
R. 5.13(1) — considered
R. 6.3 — considered

R. 9.19 — considered

Regulations considered:

Divorce Act, R.S.C. 1985, ¢. 3 (2nd Supp.)
Federal Child Suppori Guideliney, SOR/97-175

Gencerally — referred to

APPLICATION by Public Trustee for production of records and information {rom band.
D.R.G. Thomas J.:
I Introduction

I This isa decision on a production application made by the Public Trustec and also contains other directions. Before
moving to the substance of the decision and directions, 1 review the steps that have led up to this point and the roles
of the parties involved. Much of the relevant information is collected in an cirlier and related decision, 1983 Swwridge
Trust { Trustees of ) v. Alberta ( Public Trusiee), 2012 ABQB 365 (Alta. Q.B.) ["Sawridge #17], {2012). 543 A R. 90 (Alta.
Q.B.) affirmed 2013 ABCA 226. 353 AR, 324 (Alta. C.AL) ["Savricdge #2"]. The terms defined in Sewridge #/ are used
in this decision.

11. Background

2 On April 15, 1985, the Sawridge Indian Band, No. 19, now known as the Sawridge First Nation [sometimes referred
1o as the "Band", "Sawridge Band". or "SFN"], set up the 19835 Sawridge Trust [sometimes referred to as the "Trust”
ar the "Sawridge Trust"] to hold some Band asscts on behall of its then members. The 19835 Sawridge Trust and other
related trusts were created in the expectation that persons who had previously been excluded from Band membership by
gender {or the gender of their parents) would be eatitled to join the Band as a consequence of amendments to the Zndien
Act. RSC 19835, ¢ 1-5, which were being proposed 1o make that legislation compliant with the Canadian Charter of Rights
and Freedoms. Part 1. Constinuion Aet, 1982, being Schedule B to the Canedu Act 1982 (UK). 1982, ¢ 11 [the "Charrer”]

3 The 1985 Sawridge Trust is administered by the Trustees [the "Sawridge Trustees” or the "Trustees"]. The Trustees
had sought advice and direction from this Court in respect 1o proposed amendments to the definition of the term
“Beneficiaries” in the 1985 Suwridge Trust (the "Trust Amendments") und confirmation of the transfer of assets into
that Trust.

4 One conscquence of the proposed amendments to the 1985 Sawridge Trust would be to alfect the entitlement of
certain dependent children {o share in Trust assets. There is some question as to the exact nature of the effects, although
it seems 1o be accepted by all of those involved on this application that some children presently entitled to a share in the
benefits of the 1985 Sawridge Trust would be excluded if the proposed changes arc approved and implemented. Another
concern is that the proposed revisions would mean that certain dependent children of proposed members of the Trust
would become beneliciaries and be entitled to shares in the Trust, while other dependent children would be excluded.

Tieal canap
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5 Representation of the minor dependent children potentially affected by the Trust Amendments emerged as an issue
in 2011, At the time of confirming the scopc of notices to be given in respeet to the application for advice and directions,
it was observed that children who might be affected by the Trust Amendments were not represented by independent
legal counsel. This led 10 a number of evenis:

August 31, 2011 - 1 directed that the Office of the Public Trustee of Alberta [ihe "Public Trustee"] be notified of
the proceedings and invited to comment on whether it should act in respect of any existing or potential minor
beneficiaries of the Sawridge Trust,

February 14, 2012 - The Public Trustee applied:

1. to be appointed as the litigation representative of minors interested in this proceeding;

2. for the payment of advance costs on a solicitor and own client basis and exemption from liability for the
costs of others; and ‘

3. for an advance ruling that information and evidence relating to the membership criteria und processes of
the Sawridge Band is relevant material,

April 5, 2012 - the Sawridge Trustees und the SFN resisted the Public Trustee's application.

June 12. 2012 - T concluded that a litigation representative was necessary to represent the interests ol the minor
beneficiaries and potential beneliciaries of the 1985 Sawridge Trust, and appointed the Public Trustee in that role:
Sawridge #1, at paras 28-29, 33. T ordered that Public Trustee. as a neutral and independent party, should receive
full and advance indemnification for its activitics in relation to the Sawridge Trust (Sawridge #1, at para 42), and
permitted steps to investigate "... the Sawridge Band membership criteria and processes because such information
may be relevant and material _." (Sawridge #1, at para 55).

June 19. 2013 - the Alberta Court of Appeal confirmed the award of soliciter and own client costs to the Public
Trustee, as well as the exemption from unfavourable cost awards (Sawridge #2).

April 30. 2014 - the Trustees and the Public Trustee agreed to a consent order refated to questioning of Paul Bujold
and Elizabeth Poitras.

June 24, 2015 - the Public Trustee's application directed to the SFN was stayed and the Public Trustec was ordered
to provide the SFN with the particulars of and the basis for the relief it claimed. A further hearing was scheduled
for June 30, 2015.

June 30, 2015 - after hearing submissions. I ordered that:
» the Trustee's application to settle the Trust was adjourned;

» the Public Trustee file an amended application for production from the SFN with argument to be heard on
September 2, 2013; and

« the Trustecs identify issues concerning calculation and reimbursement of the accounts of the Public Trustee
for legal services.

September 2/3, 20135 - after a chambers hearing. 1 ordered that:

« within 60 days the Trustees prepare and serve an affidavit of records, per the Alherta Rules of Court, Alta Reg
12412010 {the " Rules”, or individually a " Rude™).

iNeal. canana
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* the Trustees may withdraw their proposed settlement agreement and litigation plan, and

* somc document and disclosure related items sought by the Public Trustee were adjourned sine die. {"September
2/3 Order")

October 5, 2013 - I directed the Public Trustee 10 provide more detailed information in relation to its accounts
totalling $205,493.98, This further disclosure was intended o address a concern by the Sawridge Trusiees concerning
steps taken by the Public Trustee in this proceeding.

6 Earlier steps have perhaps not ullimately reselved but have advanced many ol the issues which emerged in mid-2015.
The Trustees undertook to provide an Affidavit of Records. 1 have dirceted additional disclosure of the activities of the
legal counsel assisting the Public Trustee to allow the Sawridge Trustees a better opportunity to evaluate those legal
accounts. The most important issue which remains in dispute is the application by the Public Trustee for the production
of documents/information held by the SFN,

7 This decision responds to that production issue, but also more generally considers the current state of this litigation
in an attempt to refocus the direction of this proceeding and the activities of the Public Trustee to ensure that it meets
the dual objectives of assisting this Court in directing a fair distribution scheme for the assets of the 1985 Sawridge Trust
and the representation of potential minor beneficiaries.

I11. The 1985 Sawridge Trust

8  Suwridge #/ al paras 7-13 reviews the history of the 1985 Sawridge Trust. 1 repeat that information verbatim. as
this context is relevant to the role and scope of the Public Trustee's involvement in this matier:

[8] In 1982 various assets purchased with funds of the Sawridge Band were placed in a formal trust far the members
of the Sawridge Band. In 1985 those assets were transferred into the 1985 Sawridge Trust. [In 2012] the value of
ussets held by the 1985 Sawridge Trust is approximately S70 million. As previously noted, the beneficiarics of the
Sawridge Trust are restricted to persons who were members of the Band prior to the adoption by Parliament of the
Charter compliant definition of Indian status.

[9] In 1985 the Sawridge Band also took on the administration of its membership list. 1t then attempted
(unsuccessfully) to deny membership to Indian women who married non-aboriginal persons: Sawridge Band v.
Canada. 2009 FCA 123, 391 NL.R. 375, leave denied [2009] S.C.C A. No. 248. At least 11 women were ordered (o be
added as members of the Band as a consequence of this litigation: Sawridge Band v. Canuda. 2003 FCT 347, 2003
FOT 347, [2003] 4 F.C. 748, alfirmed 2004 TCA 16 [2004] 3 F.C.R. 274, Other litigation continues to the present
in relation to disputed Band memberships: Poitras v Suwridge Bund, 2012 FCA 47, 428 N.R. 282, leave sought
[2012] S.C.C.A No. 152,

[10] At the time of argument in April 2012, the Band had 41 adult members, and 31 minors. The Sawridge Trustees
report that 23 of those minors currently qualify as beneficiaries ol the 1985 Sawridge Trust; the other eight minors
do not.

[11] At Jeast four of the five Sawridge Trustees are beneliciaries of the Sawridge Trust. There is overlap between
the Sawridge Trustees and the Suwridge Band Chiel and Council. Trustee Bertha L'Hirondelle has acted as Chiel:
Walter Felix Twinn is a former Band Councillor. Trustee Roland Twinn is currently the Chiel of the Sawridge Band.

[12] The Sawridge Trustees have now concluded that the definition of "Bencficiaries” contained in the 1985 Sawridge
Trust is "potentially discriminatory”. They seek to redefine the class of beneficiaries as the present members of the
Sawridge Band, which is consistent with the definition of "Beneficiarics” in another trust known as the 1986 Trust

Mexl canepa o
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[13] This proposed revision to the definition of the defined term "Beneficiaries” is a precursor 10 @ proposed
distribution of the assets of the 1985 Sawridge Trust. The Sawridge Trusices indicate that they have retained
a consultant to identify social and health programs and services to be provided by the Sawridge Trust 1o the
beneficiarics and their minor children, Effcetively they suy that whether a minor is or is not a Band member will not
matter: sce the Trustee's written brief at para. 26. The Trustees report that they have taken steps to notify current
and potential beneficiaries of the 1985 Sawridge Trust and I accept that they have been diligent in implementing
that part of my August 31 Order.

1V. The Current Situation

9 This decision and the June 30 and September 2/3, 2015 hearings generally involve the extent to which the Public
Trustee should be able to oblain documentary materials which the Public Trustee asserts are potentially relevant {o its
representation of the identified minor bencficiaries and the potential minor beneficiaries. Following those hearings, some
of the disagreements between the Public Trustee and the 1985 Sawridge Trustees were resolved by the Sawridge Trustees
agreeing to provide a Rules Part V affidavit of records within 60 days of the September 2/3 Order.

10 The primary remaining issue relates to the disclosure of information in documentary forin sought by the Public
Trustee from the SFN and there are also a number of additional ancillary issues. The Public Trustee seeks information
concerning:

I membership in the SFN,

D

2. candidates who have or are sceking membership with the SFN,

3. the processes involved to determine whether individuals may become part of the SFN,
4. records of the application processes and certain associated litigation. and

5 how assets ended up in the 1985 Sawridge Trust.

11 FThe SEN resists the application of the Public Trustee, arguing it is not a party to this proceeding and that the Public
Trustee's application falls outside the Rules. Beyond that, the SFN questions the relevance of the information sought.

V. Submissions and Argument
A. The Public Trustee

12 The Public Trustce takes the position that it has not been able to complete the responsibilities assigned to it by me
in Siwridge #1 because it has not received enough information on potential, incomplete and filed applications 1o join
the SFN. It also needs information on the membership process. including historical membership litigation scenirios, as
well as data concerning movement of assets into the 1985 Sawridge Trust.

13 It also suys that, withont full information, the Public Trustee cannot discharge s role in representing affected
minors.

14 The Public Trustee's position is that the Sawndge Band 1s a party 1o this proceeding, or s at least so closely hinked to
the 1985 Sawridge Trustees that the Band should be required 1o produce documents/information. It says that the Court
can add the Sawridge Band as a party. In the alternative. the Public Trustee argues that Redes 5.13 and 9.19 provide a
basis to order production of all relevant and material records.

B. The SFN

Next canans
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15 The SFN 1akes the position that it is not a party 1o the Trustee's proceedings i this Court and it has been careful
not to be added as a party. The SFN and the Sawridge Trustces are distinet dnd separate entities. It says that since the
SFN has not been made a party to this proceeding, the Rules Part V procedures to compel documents do not apply 1o
it. This is a stringent test; Trimay Wear Plaie Lid. v. WWay, 2008 ABQB 601, 456 AR, 371 (Alta. Q.B.); Wasylyshen v.
Canadian Broadcasting Corp., |2006) A1, No. 1169 (Ala. Q.B.).

16 The only mechanism provided for in the Rides to compel & non-party such as the SFN to provide documents
is Rule 5.13, and its function is 10 permit access to specific identified i{ems held by the third party. That process is not
intended to [acilitate a 'fishing expedition' (£d Miller Sales & Rentals Lid. v. Caterpillar Tvactor Co. (1988), 94 AR 17,
63 Alta, L.R. (2d) 189 (Alia. Q.B.)) or compel disclosure {Gainers Inc. v. Pocklington Holdings Inc. (1995). 169 A_R. 288,
30 Ahae LR (3d) 273 (Alta. C.A)). ltems sought must be particularized, and this process is not a form ol discovery:
Esso Resources Canuda Lidd v, Stearns Catalyvtic Lid (1989), 98 A RO374 16 ALCAW.S, (3d) 280 (Alta. Q.B.).

17 The SFN notes the information sought is voluminous, confidential and involves third parties. [t says that the
Public Trustee's application is document discovery camouflaged under a differeint name. In any case, a document is only
producible if 1t is relevant and material to the arguments pled: Rule 5.2: Weatherill Esiate v. Weatherill. 2003 ABQB 69,
337 AR IS0 (Alla. Q.B.).

18 The SFN takes the position that Senridee #1 ordered the Public Trusiee to investigate two points: 1) identifying
the beneliciaries of the 1985 Sawridge Trust: and 2) scrutiny of transfer of assets into the 1985 Sawridge Trust, They say
that what the decision in Suwridge #/ did not do was authorize interference or duplication in the SFN's membership
process and its results. Much of what the Public Trustee seeks is not relevant to either issuc, and so falls outside the scope
of what properly may be sought under Rule 5.13.

19 Privacy interests and privacy legislation are also factors: Royal Bank of Canache v. Trang. 2014 ONCA §83 (Ont.
C.A.) at paras 97, (2014), 123 O.R. (3d) 401 (Ont. C.A.) ; Personal Iuformation Prorection and Electrome Docnents
Aet, SC 2000, ¢ 5. The Public Trustee should not have access to this information unless the SEN's application candidates
consent, Much of the information in membership applications is personal and sensitive. Other items were received by the
SEN during Iitigation under an implicd undertaking of confidentialivy: Doucerie ( Litigation Guardiun of ) v Wee Waich
Day Care Systems Inc.. 2008 SCC 8, [2008] 1 8.C R. 157 (S.C.C.). The cost 1o produce the muteriuls is substantial.

20 The SFN notes that even though it is a target of the reliel sought by the Public Trustee that it was not served with
the July 16, 2015 application, and states the Public Trustee should follow the procedure in Rule 6.3. The SFN expressed
concern that the Public Truslee's application represents an unnccessary and prejudicial investigation which ultimately
harms the beneficiaries and potential beneficiaries of the 1985 Sawridge Trust. In Sawridge #2 at para 29, the Court of
Appeal had stressed that the order in Sewritlge #17 that the Public Trustee's costs be paid on a solicitor and own client
basis is not a "blank cheque", but limited to activities that are "fair and reasonable”. Tt asks that the Public Trustee's
application be dismissed and that the Public Trustee pay the costs of the SFN in this application. without indemnification
from the 19835 Sawridge Trust.

C. The Sawridge Trustees

21 The Sawridge Trustees offered and 1 ordered in my September 2/3 Order that within 60 days the Trustees prepare
and deliver a Rule 5.5-3.9 alfidavit of 1ecords 10 assist in moving the process forward. This resolved the immediate
question of the Public Trustec's aceess to documents held by the Trustees.

22 The Trustees generally support the position taken by the SN in response 1o the Pubhlic Trustee's application for
Band documents. More broadly, the Trustees questioned whether the Public Trustee's developing line of inquiry was
necessary. They argued that it appears to target the process by which the SFN evaluates membership applications. That
is not the purpose of this procceding, which is instead directed at re-organizing and distributing the 19835 Sawridge Trust
in a manner that is fair and non-discriminatory to members of the SFN.

I crusan
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23 They argue that the Public Trustec is attempting to attack a process that has already undergone judicial scrutiny.
They note that the SFN's admission proceduré was approved by the Minister of Indian and Northern Affairs, and the
Federal Court concluded it was fair: Stoney v. Savwridge First Narion, 2013 FC 509,432 . T.R. 253 (Eng ) (F.C.). Further,
the membership criteria used by the SFN operite until they are found 10 be invalid: Huzar v. Canada, |2000] 1F.CJ. No.
§73 (Fed. C.A.) at para 3, (2000). 258 N.R 246 (Fed. C.A.). Attempts to circuimvent these findings in applications to the
Canadian Human Rights Commission were rejected as a collateral attack, and the same should occur here.

24 The 1985 Sawridge Trustees reviewed the evidence which the Public Trustee alleges discloses an unfair membership
admission process. and submit that the evidence relating to Elizabeth Poitras and othér applicants did not indicate a
discriminatory process, and in any case was irrelevant 1o the critical question for the Public Trustee as identified in
Sewraelee #1, namely that the Public Trustee's participation is to ensure minor children of Band members are treated
fairly in the proposed distribution of the assets of the 1985 Sawridge Trust.

25 Additional submissions were made by two separate (actions within the Trusiees. Ronald Twinn, Walter Felix
Twin, Bertha L'Hoirondelle and Clara Midbo argued that an unfiled affidavit made by Catherine Twinn was irrelevant
1o the Trustees' disclosure. Counsel for Catherine Twinn expressed concern in relation to the Trustee's activities being
transparent and that the uhiimate recipients of the 1985 Sawridge Trust distribution be the appropriate beneficiaries.

V1. Analysis

26 The Public Trustee's application {or production ol records/informaltion (rom the SFN is denied. First, the Public
Trustee has used & legally incorrect mechanism to seek materials [rom the SFN. Sccond, it is necessiry to refocus these
proceedings and provide a well-defined process to achieve a fair and just distribution of the assets ol the 19835 Sawridge
Trust. To that end, the Public Trustee may seck materials/information from the Sawridge Band. but only in relation to
specific issues and subjects.

A. Rule 5.13

27 lagree with the SEN that it is 4 third party to this litigation and is not therefore subject to the same disclosure
procedures as the Sawridge Trustees who are a party. Alberta courts do not use proximat relationships as a bridge lor
disclosure obligations: Trimuay Wear Plate Lid. v IWay, at para 17.

28 I [ were to compel document production by the Sawridge Band, it would be via Rale 5.13:

5.13(1) On application, and after notice of the application is served on the person affected by it, the Court may
order a person who is not a party to produce a record at a specified date. time and place if

{(a) the record is under the control of that person,
(b) there s reason to believe that the record is relevant and material, and
(¢) the person who has control of the record might be required to produce it at trial.

{2) The person requesting the record must pay the person producing the record an amount determined by the
Court.

29 The modern Rule 5,13 uses language that closely parallels that of its predecessor Alberra Rules of Court, Alta Reg
39071968, s 209. Jurisprudence applying Rule 5.13 has referenced and used approaches developed in the application of
that precursor provision: Turunto Dominion Bank v. Sawchuk. 2011 ABQB 757, 530 A R. 172 (Alta. Master): Z. (H.)
v Unger, 2013 ABQB 639, 373 A R. 391 (Alta. Q.B.). T agree with this approach and conclude ihat the principles in the
pre-Rufe 5.13 jurisprudence identified by the SFN apply here: i Miller Sales & Rentaly Lidd. v, Carcrpillar Tractor Co.;
Guainers Ine v Pocklingron Holdmgs Iney fsso Resenrces Canaca Lad v Stearns Caalviic Lid
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30 The requirement for potential disclosure is that "there is reason to believe” the information sought is "refevant
and material”. The SFN has argued relevance and materiality may be divided into "primary, secondary, and tertiary”
relevance, however the Alberta Court of Appeal has rejected these categories as vague and not uselul: Kaddoura v
Hanson. 2015 ABCUA 154 (Alta, CA) atpara 15,(2015) 13 Ao L R (6th) 37 (Ala. C.A)).

31 1conclude that the only documents which are potentially disclosable in the Public Trustee's application are those
that are "relevant and material” to the issue before the court

B. Refacussing the role of the Public Trustee

32 Itis time to establish a structure for the next steps in this litigation belore T move further into specific aspects of
the document production dispute between the SEN and the Public Trustee. A prerequisite to any document disclosure
is that the mformation in question must be refeveant. Relevance is tested ar ithe present point.

33 In Sawriduse #1'1 at paras 46-48 T determined that the inquiry into membership processes was relevant because
it was a subject of some dispute. However, 1 also stressed the exclusive jurisdiction of the Federal Court (paras 50-54)
in supervision of that process. Since Savordge #1 the Federal Court has ruled in Stoney v Suvwvidee Fivse Nation on the
operition of the SEN's membership process.

34 Further. in Sawpafec #1 1 noted at paras 31-52 that in 783783 Alberia Lid v Canwda ( Attorney General)
2010 ABUN 2200 322 D LR (4l 3o (Al C.AL). the Alberta Count of Appeal had concluded this Court's mherem
jurisdiction meluded an authority 1o make findings of fact and law in what would nonunally appear to be the exclusive
jurisdiction of the Tax Court of Canada. However. that step was based on necessiry. More recently in Strickland v
Canada ( Atorney Geneval ). 2015 SCC 37(S.C.C)). the Supreme Court of Canadia confirmed the Federal Counts decision
to reluse judicial veview of the Federal Child Support Guidelines, SOR/97-173, not because those courts did not have
potential jurisdiction concerning the issue, but because the provincial superior courts were betier suited 1o that task

because they .. deal day in and day out with disputes in the context ol marital breakdown ..": para 61.

35 The same is true for this Court attempting to regulite the operations of First Nations, which are 'Bands' within
the meaning of the /ndian Act. The FFederal Court is the better forum and now that the Federal Court has commented
on the SEN membership process in Stoney v Sevaidee First Nation, there is no need, nor is it appropriate, for this Court
to address this subject. Il there are outstanding disputes on whether or not a particular person should be admitted or
excluded from Band membership then that should be reviewed in the Federal Court, and not in this 1985 Sawridge Trust
modification and distribution process.

36 I follows that it will be useful to re-focus the purpose of the Public Trustee's participation in this matter. That
will determine what is and what is not refevant. The Public Trustee's role is not to conduct an open-ended inquiry nto
the membership of the Sawridge Band and historic disputes that relate 1o that subject. Similarly, the Public Trustee's
Tunction is not to conduct a general inquiry into potential conflicts of interest between the SN, its administration and
the 1985 Sawridge Trustees. The overlap between some of these parties is established and obvious,

37  Instead, the Muture role of the Public Trustee shall be himited o four tasks:

1. Representing the interests of minor beneliciaries and potential minor beneficiaries so that they receive lair
treatment (either direct or mdirect) in the distribution of the assets ol the 1983 Sawridge Trust;

2. Examining on behalf of the minor beneficiaries the manner in which the property was placed/settied in the Trust:
and

3. Identitying potential but not yet identified minors who are children of SIFN members or membership candidates:
these are potentially minor beneficiaries of the 1985 Sawridae Trust: und
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4. Supervising the distribution process itself.

38  The Public Trustee's attention appears to have expanded beyond these four objectives. Rather than unnccessarily
delay distribution of the 1985 Sawridge Trust asscts, | instruct the Public Trustee and the 1985 Sawridge Trustees 10
immediately proceed to complete the first three tasks which I have outlined.

39 1 will comment on the fourth and final task in due course.
Task 1 - Arriving at a fair distribution scheme

40 The first task for the 1985 Sawridge Trustees and the Public Trustee is to develop for my approval a proposed
scheme for distribution of the 1985 Sawridge Trust that is [air in the manner in which it allocates trust assels between
the potential beneficiaries, adults and children, previously vested or not. 1 believe this is a largely theorctical question
and the exact numbers and personal characteristics of individuals in the various categorics is generally irrclevant to the
Sawridge Trustee's proposed scheme. What is critical is that the distribution plan can be critically tested by the Public
Trustee to permit this Court 1o arrive at a fair outcome.

41 I anticipate the critical question for the Public Trustee at this step will be 10 evaluate whether any differential
treatment between adult beneficiaries and the children of adult beneficiaries is or is not Jair to those children. I do not
see that the particular identity of these individuals is relevant. This instead is a question of fair treatment of the two
{or more) categorics.

42 On September 3, 2013, the 1985 Sawridge Trustees withdrew their proposed distribution arrangement. 1 direct the
Trustiees to submit a replacement distribution arrangement by January 29, 2016.

43 The Public Trustee shall have until March 15,2016 to preparc and serve a Rule 5.13(1) application on the SFN which
identifics specific documents that it believes are relevant and material to test the fairness of the proposed distribution
arrangement to minors who are children of beneficiarics or potential beneficiaries.

44 If necessary, a case management meeting will be held before April 30, 2016 to decide any disputes concerning
any Rufe 5.13(1) application by the Public Trustee. In the event no Rude 5.13(1) application is made in relation to the
distribution scheme the Public Trustee and 19835 Sawridge Bund Trustees shall make their submissions on the distribution
proposal at the pre-April 30 case management session.

Tusk 2 - Examining porential irregularities refated to the seitlement of assets 1o the Trust

45 There have been questions raiscd as to what assets were settled in the 1985 Sawridge Trust. At this point it is
not necessary for me 1o examine those potential issues. Rather, the first task is for the Public Trustee to complelc its
document request from the SFN which may relate to that issue.

46  The Public Trustee shall by January 29, 2016 prepare and serve a Rule 5.13(1) application on the Sawridge Band
that identifies specific types of documents which it believes are relevant and material (o the issue of the assets settled
in the 1983 Sawridge Trust.

47 A case management hearing will be held before April 30, 2016 to decide any disputes concerning any such Rude
5.13(1) application by the Public Trustee.

Tusk 3 - Idemtification of the pool of potential beneficiaries

48 The third task involving the Public Trustee is to assist in identifying poiential minor beneficiarics of the 1985
Sawridge Trust. The assignment of this task recognizes that the Public Trustee operates within its Court-ordered role
when it engages in inquirics to establish the pools of individuals who are minor beneliciaries and potential minor
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beneficiaries, 1 understand that the first category of minor beneficiarics is now identified. The second category of potential
minor beneficiaries is an arca of legitimate investigation for the Public Trustee and involves two scenarios:

1. an individual with an unresolved application 10 join the Sawridge Band and who has a child; and
2. an individual with an unsuccessful application to join the Sawridge Band and who has a child.

49 [ stress that the Public Trustee's role is limited 1o the representation of potential child beneliciaries of the 1985
Sawridge Trust only. That means litigation, procedures and history that relate 1o past and resolved membership disputes
arc not relevant to the proposed distribution of the 1985 Sawridge Trusi. As an example, the Public Trustee has sought
records relating to the disputed membership ol Elizabeth Poitras. As noted, that issue has been resolved through litigation
in the Federal Court, and that dispute has no relation 1o establishing the identity of potential minor beneficiaries. The
samc is truc of any other adult Sawridge Band members.

50 As Aalio, J. observed in Poirras v. Sawridge Band. 2013 FC 910, 438 F.T.R. 264 (Eng.) (F.C.), "[M]any gallons of
judicial ink have been spilt” in relation 1o the gender-based disputes concerning membership in the SFN. I do not believe
it is necessary to return to this issue. The SFN's past practise of relentless resistance 1o admission into membership of
aboriginal women who had married non-Indian men is well established.

51 The Public Trustee has no relevant interest in the children of any parent who has an unresolved application for
membership in the Sawridge Band. I that outstanding application resulls in the applicant being admitted to the SFN
then that child will become another minor represented by the Public Trustee.

52 While the Public Trustee has sought information relating 10 incomplete applications or other potential SFN
candidates, I conclude that an open-ended 'fishing trip' for unidentified hypothetical future SEN members. who may also
have children, is outside the scope of the Public Trustee's role in this procceding. There needs 10 be minimum threshold
proximity between the Public Trustee and any unknown and hypotheiical minor beneficiary. As I will stress later, the
Public Trustee's activities need 1o be reasonable and fair, and balance its objectives: cost-effective participation in this
process (1.¢.. not unrcasonably draining the Trust) and protecting the interests of minor children of SFN members.
Every dollar spent in legal and research costs turning over stones and looking under bushes in an attempt to find an
additional, hypothetical minor beneficiary reduces the funds held in trust for the known and existing minor children
who are polential beneficiaries of the 1985 Sawridge Trust distribution and the clients of the Public Trusiee. Therelore,
1 will only allow investigation and representation by the Public Trustee of children of persons who have, at a minimum,
completed a Sawridge Band membership application.

53 The Public Trustee also has a potential interest in a child of a Sawridge Band candidate who has been rejected or
is rejected after an unsuccessful application to join the SFN. Tn these instances the Public Trustee is entitled to inquire
whether the rejected candidate intends to appeal the membership rejection or challenge the rejection through judicial
review in the Federal Court, If so, then that child is also a potential candidate for representation by the Public Trustee.

54 This Court's lunction is not 1o duplicate or review the manner in which the Sawridge Band receives and evaluates
applications for Band membership. I mean by this that if the Public Trustee's inguiries determine that there are one or
more outslanding applications for Band membership by a parent of & minor child then that is not a basis for the Public
Trustee to intervene in or conduct a collateral attuck on the manner in which that application is evaluated, or the result
of that process.

35 I direct that this shall be the [full extent of the Public Trustee's participation in any disputed or outstanding
applications for membership in the Sawridge Band, This Court and the Public Trustee have no right, as a third party,
to challenge a crystalized result made by another tribunal or body, or to interfere in ongoing litigation processes. The
Public Trustee has no right to bring up issues that are not yet necessary and relevant.

hlext canaoa
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56

In summary, what is pertinent at this point is to identify the potential recipients of a distribution of the 1985

Sawridge Trust, which include the following categories:

57

wn
o

59

1

(4]

(98]

5

. Adult members of the SFN;

. Minors who are children of members of the SIFN:

. Adults who have unresolved applications to join the SFN;

. Children of adults who have unresolved applications 1o join the SFN:

. Adults who have applicd for membership in the SFN but have had that application rejected and are challenging

that rejection by appeal or judicial review; and

6. Children of persons in category S above.

The Public Trustee represents members of category 2 and potentially members of categories 4 and 6. 1 belicve the
members of categories 1 are 2 are known, or capable of being identified in the near future, The information required to
identify persons within categories 3 and §is relevant and necessary 1o the Public Trustee's participation in this proceeding.
I this information has not already been disclosed, then I direct that the SFN shall provide to the Public Trustee by
January 29, 2016 the information that is necessary to identify those groups:

1. The names of indhividuals who have:

12

a) made applications to join the SFN which are pending (category 3); and

b) had applications to join the SFN rejected and are subject to challenge (entegory 3); and

. The contact information for those individuals where available.

As noted, the Public Trustec's function is limited 1o representing minors. That means the Public Trustee:

1. shall inquire of the category 3 und 5 individuals to identify if they have any children; und

2. if an applicant has been rejected whether the applicant has challenged, or intends to challenge a rejection by
appeal or by judicial proceedings in the Federal Court.

This information should:

I. permit the Public Trustee to know the number and identity of the minors whom it represents (category 2) and
additional minors who may in the futurc enter into category 2 and become potential minor recipients of the 1985
Sawridge Trust distribution;

2. allow timely identification of:

a) the maximum potential number of recipients of the 1985 Sawridge Tiust distribution (ihe total number of
persons in calegories 1-0);

b) the number of adults and minors whose potential participation in the distribution has
“crystahized" (categories 1 and 2); and

¢) the number of adults and minors who are potential members of categorics 1 and 2 at some time in the future
(total of categories 3-0).

INETl CANADA (g
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60  These arc declared to be the limits ol the Public Trustee's participation in this proceeding and reflects the issucs in
respect to which the Public Trustee has an inierest. Information that refates to these issues is potentially relevant.

61 My undersianding from the affidavit cvidence and submissions of the SFN and the 1985 Sawridge Trustees is that
the Public Trustee has already received much information about persons on the SFN's inembership roll and prospective
and rejected candidates. I believe that this will provide all the data that the Public Trustee requires to complete Task
3. Nevertheless. the Public Trustee is instructed that if it requires any additional documents from the SFN to assist it
in identifying the current and possible members of calegory 2, then it is to file a Rule 5.13 application by January 29,
2016. The Sawridge Band and Trustecs will then have until March 13, 2016 to make written submissions in response
to that application. I will hear any disputed Rule 5.13 disclosure application at 4 case management hearing to be set
beflore April 30, 2016.

Task 4 - General and residual distributions

62 The Sawridge Trustees have concluded that the appropriate manner to manage the 1985 Sawridge Trust is that
its property be distributed in @ fair and equitable manner. Approval of that scheme is Task 1, above. I see no reason,
once Tasks 1-3 are complete, that there is any reason 1o further delay distribution of the 1985 Sawnidge Trust's property
to its beneficiaries.

63 Once Tasks 1-3 are complete the assets of the Trust may be divided into two pools:

Pool 1: trust property available for immediate distribution to the identified trust beneficiaries, who may be adults
and/or children, depending on the ontcome of Task 1: and

Pool 2: trust funds that are reserved at the present but that may at some point be distnbuted to:
a) a potential future successful SFN membership applicant and/or child of a successful applicant, or

b) an unsuccessful applicant and/or child of an unsuccessiul applicant who successfully appeals/challenges the
rejection of their membership application.

64 As the status of the various outstanding potentiul members of the Sawridge Band is determined. including
exhaustion of appeals, the second pool of "holdback' funds will either:

1. be distributed to a successiul applicant and/or child of the upplicant as that result erystalizes; or
2. 0n a pro rata basis:
a) be distributed 1o the members of Pool 1, and
b be reserved in Pool 2 for future potential Pool 2 recipients.
65 A minor child of an outstanding applicant is a potential recipient of Trust property, depending on the outcome
of Task 1. However, there is no broad requirement for the Public Trustee's direct or indirect participation in the Task 4
process, beyond a simple supervisory role to ensure that minor beneficiaries, il any, do receive their proper share.
C. Disagreement among the Sawridge Trustees

66 At this point I will not comment on the divergence that has arisen amongst the 1985 Sawridge Trustees and which is
the subject of a separate originating notice (Dockei 1403 04885) initiated by Catherine Twinn. I note, however, that much
the same as the Public Trustee, the 1985 Sawridge Trustees should also refocus on the four tasks which I have identified.

Mext canan
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67  First and foremost, the Trustees are to complete their part of Task |: propose a distribution scheme that is fair to
all potential members of the distribution pools. This is not a question of specific cases, or individuals, but a scheme that
is fair 1o the adults in the SFN and their children, current and potential.

68  Task 2 requires that the 1985 Sawridge Trustees share information with the Public Trustee to satisfy questions on
potential irregularities in the settlement of property into the 1985 Sawridge Trust.

69  Asnoted, | believe that the information necessary {or Task 3 has been accumulated. I have already stated that the
Public Trustee has no right to engage and shall not engage in collateral attacks on membership processes of the SFN. The
1985 Sawridge Trustees, or any of them, likewise have no right to engage in collateral attacks on the SFN's membership
processes. Their fiduciary duty (and 1 mean all of them), is 1o the beneficiaries of the Trust. and not third parties.

D. Costs for the Public Trustee

70 Tbelieve that the instructions given here will refocus the process on Tasks 1 - 3 and will restrict the Public Trustce's
activitics to those which warrant full indemnity costs paid from the 1985 Sawridge Trust. While in Sawridge #7 1 had
directed that the Public Trustee may inguire into SFN Membership processes at para 54 of that judgment, the need for
that investigation is now declared to be over because of the decision i Stoncy v. Suvridge First Nation. 1 repeat that
inquiries into the history and processes of the SFN membership are no longer necessary or relevint,

71 Asthe Court of Appeal observed in Sevridge #2 at para 29, the Public Trustee's activities are subject 1o serutiny by
this Court. In light of the four Task scheme set out above I will not respond to the SFN's cost argument at this pomt, but
instead reserve on that request until T evaluale the Rule 5.13 applications which may arise [rom completion of Tasks 1-3.

Apphcation dismissed.
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Tove Reece, Zoocheck Canada Incorporated and People for the

P ——)

Ethical Treatment of Animals, Inc., Appellants (Applicants)
and The City of Edmonton, Respondent (Respondent)

Catherine Fraser C.J.A., Peter Costigan, Frans Slatter JJ.A,

Heard: March 29, 2011
Judgment: August 4, 2011
Docket: Edmonton Appeal 1003-0264-AC

Proceedings: affirming Recee v. Edmonton (Ciry) (2010). 2010 ABOR 538, 2010 CarswellAla 1631, 324 DLR. (dih)
172,96 C.P.C. (61h) 275, 33 Altn, LR (5th) 204, 201 1] 3 W. W R, 529 (Alta. Q.B.)

Counsel: C.C. Ruby, for Appellants
S.F.E. Phipps, §.C. McAnsh, for Respondent

Subject: Civil Practice and Procedure; Criminal; Property; Natural Resources
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IHeadnote
Civil practice and procedure -— Disposition without trial — Stay or dismissal of action — Grounds — Action frivolous,
vexatious or abuse of process — Nliscellancous

Respondent city operated zoo which housed lone African elephant — Appellant activists claimed that city's
treatment of elephant was harmful and in violation of animal protection law — Activists commenced action for
declaration that city was in violation of law — Action was dismissed as abuse of process — Activists appealed
finding of motions court — Appeal dismissed — Issue of declaration was not suitable for courts, as procedure of
Humane Society complaint was more appropriate and had been launched by activists — As legality of government
action wus not at issue but rather policy. court could not interfere in choices made by city in operation of zoo —
Allowing application such as that of activists could potentially lead to numerous similur applications which would
overrun court's resources — Dissenting opinion focused on animal protection and evolution of animal rights —
Government body was obligated 1o [ollow animal wellare laws — Allegations if proven would indicate that city
had kept elephant in improper conditions, without proper companionship or care — Public interest was present
in ensuring that animals were properly cared for and protecied under applicable law, if patiern of conduet existed
contrary 1o these laws — City records were admissible in form of affidavit evidence, and showed that treatment of
clephant may have violated law — Actual determination of city's conduct was appropriate matter for trial judge.
as declaratory relief should not be determined summarily.
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Criminal law — Offences — Cruelty to animials — Mistreatment of animals

Respondent city operated zoo which housed lone African elephant — Appellant activists claimed that city's
treatment of elephant was harmful and in violation ol animal protection law — Activists commenced action for
declaration that city was in violation of law — Action was dismissed as abuse of process — Activists appealed
finding of motions court — Appeal dismissed — Issue of declaration was not suitable for courts, as procedure of
Humane Society complaint was more appropriate and had been launched by activists — As legality of government
action was not at issue but rather policy, court could not interfere in choices made by city in operation of zoo —
Allowing application such as that of activists could potentially lead to numerous similar applications which would
overrun court's resources — Dissenting opinion focused on animal protection and evolution of animal rights —
Government body was obligated 1o follow animal welfare laws — Allegations if proven would indicate that city
had kept elephant in improper conditions, without proper companionship or care — Public interest was present
in cnsuring that animals were properly cared for and protected under applicable law, if pattern of canduct existed
contrary to these laws — City records were admissible in form of affidavit evidence. and showed that treatment of
elephant may have violated law — Actual determination of City's conduct was appropriate matter for triaf judge.
as declaratory relief should not be determined summartly,

The applicants were animal rights activists who opposed the treatment of an African elephant in the respondent
city's zoo. The applicants applied for a declaration that the city was in violation of animal protection law. The
motions court dismissed the application, and the applicants appealed.

Held: The appeal was dismissed.

Per Frans Slatter JLA. (Peter Costigan J.A. concurring): The appheants had no standing to bring their applicaiion.
as the procedure they were seeking to use was not the most appropriate one. A Humane Society complaint could
achieve the same result as the applicants were seeking. As 1t was government policy rather than the legality of
government action that the applicants were taking issuc with, the application could not be granted.

Per Catherine Fraser C.JA. (dissenting): The applicants were following proper procedure in challenging the
government's possible violation of animal protection laws. I the applicants' allegations were true, then they were
entitled to declaratory reliel against the respondents. There was a strong public interest in animal protection under
the applicable law. The actual determination of the city's conduct was a proper matier for the trial judge, and was
not to be determined summarily.
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Rove Menard (1978), 43 C.C.C.(2d) 458n, [1978] 2 S.C.R it (note) (8.C.C.) — referred to

R v. Monkhouse (1987), 83 AR, 62, 536 Alia. [.R. (2d)y 97. 61 C.R. (3d) 343, [1988] 1 W.W.R. 725, 1987
CarswellAha 248 (Alla, C.A.) — referred to

R v. Salinre (1991). 9 C.R. (41h) 324, R C.R.R. (20) 173.50 O.A.C. 125, [1991]3 S.C.R. 634, 131 N.R_161. 68
C.C.C. (3ad) 289, 1991 CarswellOnt 1031, 1991 CarswellOnt 124 (S.C.C.) — referred 1o

R v. Shepherd (2009). 194 C.R R, (2d) 86. 2009 SCC 33, 2009 CarswellSask 430, 2009 CarswellSask 431, 81
MOV.R.(5thy 111.[2009] 8 W.W. R 193, 66 C R (6th) 149, 245 C.C.C. {3d) 137,460 W.A.C, 306, 331 Sask. R
306, [2000] 2S.C.R. 527, 309 D LR (4ih) 139, 391 NL.R, 132 (S.C.C.) — referred o

R. v. Wholesale Travel Group Ine. (19913, 1991 CarswellOnt 117, 4 O.R.(3d) 799 {notc), 1991 CarswellOnt 1029,
67 C.C.C.(3d) 193, 130 N.R. 1, 38 C.P.R.(3d) 451, 8 C.R. (4th) 145,49 O.A.C. 161, 7 C.R.R. (2d) 36, [1991]
AS.CR.I54, 84 DL.R, (4th) 161 (S.C.C.) — referred to

R. (on the application of Daly) v. Seeretary af Swte for the Home Department (2001), {20017 3 All E.R. 433,
[2001) UKHL 26 (Eng. H.L.) — referred to

Reference re Secession of Quebec (1998). 228 N.R. 203, 1998 CarswellNat 1300, 161 D.L.R. (41h) 385, 1998
CarswellNat 1299, 35 C.R R.(2d) 1. [1998]) 2 S.C.R. 217 (S.C.C.) — referred to

Rizzo & Rizzo Shoes Lud., Re (1998). 1998 CarswellOm |, 1998 CarswellOnt 2, 30 C.B.R. (3d) 163, [1998]
S.CR.27.IIC.CEL (2 173, 154 D LR dthy 193, 36 O.R. 13d) 418 theadnote only). fsub nom. Rizze &
Rizzo Shoes Lid ( Bankrupi ), Re) 221 NRC 241 sub nom. Rizzo & Reizzo Shoes Lid  Bankiapi, Red 106
O.A.C. 1. (sub nom. Adricn v. Omario Minisiry of Labowr) 98 C.L.L.C. 210-006 (S.C.C.) — referred to

Ryan v. Vietoria {Ciy) (1999), 234 NJR. 201 168 D.L.R. (h) 513, 117 B.CAC 103,191 WAC 103, 30
MV.R. (G LA C.OLT. (2d) 139 B.CLLR. (AR SOMP LR (2d) 1. [1999) 6 W.W.R. 61, [1999] 1 S.C.R.
201, 1999 CarswellBC 79. 1999 Caiswell BC 81 (S.C.C.) — referred to

Stack v. Dowden (2007), [2007) 2 All E.R. 929, [2007) UKHL 17 (Eng, H.L.) — referred to

Thorsen v. Canada { Atvrney Geneiddl) ( No. 2) (1974), 1974 CarswelHOmt 228, 1974 CarswellOni 2281, {1975]
I S.CR 1381 N\R.225, 43 D.L.R. (3d) 1 (8.C.C.) — referred to

Toronto (City) v. C.U.P.E., Local 79 (2003).232 D.L.R. (41h) 385, 9 Admin. L.R. {41h) 161, [2003] 3 S.C.R.77.
17 C.R.16th) 276, 2003 SCC 63, 2003 CarswellOnt 4328, 2003 CarswellOnt 4329, 311 NLR. 201, 2003 C.L.L.C.
220-071. 179 O.A C. 291,120 LA.C. (41h) 225, 31 C.C.E.L. (3d) 216 (8.C.C.) — referred to

Toromo (Ciry) v. Polai (1969), [1970] 1 O.R 48308 D LR (3d1 689, 1969 CarswellOm 907 (Ont. C.A) —
referred to

Toronto (City) v. Polui (1972), [1973) S.C.R. 38,28 D.L.R. (3d) 638, 1972 CarswellOnt 215, 1972 CarswelOnt
215F (S8.C.C.) —referred to
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Tottrup v, Alberta ( Minister of Environment) (20000, 21 Admin. LR, (3d) 58, 34 C. 1T R (N.S) 250, 81 Al
LR (3d) 27, (200019 WAV.R. 21, {sub nom. Torreup v Lund) 235 AR 204, (sub nom. Tortrup v. Lund) 220
W.ALC. 204, 2000 CarswellAlta 363, 2000 ABCA 121, rsub nom. Tortrup v Lumd ) 186 D.L.R. (41h) 226 (Ala.
C.A.) —referred to

Valley Forge Christian College v. Americans United jor Separation of Church & Srate Inc. (1982). 454 U1K, 404
(U.S. Pa.) — referred o

Statutes considered by Frans Slatier J. A.:

Animal Protection Act, R.S. AL 2000, ¢. A-41
Generally — pursuant 1o

s. 1(2) — considered
s. 2— considered
s. 12(1) — considered

s. 12(2) — considered

Canadian Charter of Righis and Freedoms, Part 1 of the Constitution Act, 1982, being Schedule B 1o the Canada
Act 1982 (U.K.), 1982,¢. 11
s. 7— referred to

s. 11T —referred 1o

Mouor Carrier Act, R.S.N.S. 1967, ¢. 190
Generally — referred 10

Wildlife Act, R.S.A. 2000, c. W-10
Generally — referred to

Statutes considered by Carhevine Frayer C.J.A. (dissenting):

Alherta Evidence Act, R.S.A. 2000, c. A-18
s. 39 — referved to

Animal Care Act, S.N1. 1996, ¢. 69
5. 2—referred o

8. 3 — referred 10

5. 4 — referred to

Animal Protection Aet, R.S.AL 2000, c. A-4l
Generally — referred to

5. 1(2) — referred to
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s. 2 —referred 10

s. 2(1) — referred to

s. 2(2) — referred to

s. 2.1 [en. 2005, ¢. 22, 5. 4] — referred 10

s. 2.1(d) fen. 2003, c. 22, 5. 4] — referred to
s. 3 — relerred 10

5.4 — referred (o

s. 9 — referred to

s. 12(1) —referred to

s. 12(2) — referred to

. 13(1) — referred to

Wi

Animal Protection Act, SN.S. 2008, ¢ 33
$. 21 — relerred to

5. 22— referred o

Animal Protection e, R.SY. 2002, ¢. 6
s, 2(2) — referred to

5. 3 —referred to

Canada Assistance Plan, R.S.C. 1970, ¢. C-1
Generally — referred to

Canadiun Charter of Rights and Freedoms, Part T of the Constitution Act, 1982, being Schedule B 1o the Canada
Act 1982 (U.K.), 1982, ¢c. 11
Generally — referred to

s. 7— referred 10

s. 11(d) — referred to

Companion Animal Protection Aet,, S.P.E.L 2001, c. 4
5. 3 —referred 1o

s. 4(3) — relerred to

$. 9(5) — referred to

Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. I, reprinted R.S.C. 1985, App.
11, No. 44
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5. 52 — referred to

Criminal Code, 1892,S.C. 1892, ¢. 29
5. 512 — referred 1o

Criminal Code, R.S.C. 1983, ¢. C-46
Generally — referred 10

Pt. XIV — referred to

s.445.1 [en. 2008, ¢. 12, 5. 1] — referred to
s.445.1(1) [en. 2008, c. 12, 5. 1]— referred 10
s. 504 — referred to

. 507.1 [en. 2002, c. 13, 5. 22] — referred 10
$. 579 — referred to

. 579.01 {en. 2002, c. 13. 5. 47) — referred to

5. 795 — referred 10

Cruclty (o Animals, Act respeering, R.S.C. 1886, ¢ 172
$. 2 —referred 1o

Interpretation Act, R.S.A. 2000, c. 1-8
s. 10— referred to

Judicature Act, R.S.A. 2000, ¢. J-2
s. 11 —referved to

More Effectuad Prevention of Cruelty to Animals. Act for the, 1849 (12 & 13 Viet), ¢. 92
5. 2— referred 10

-

5. 3 — referred 10

Oniarvio Socicty for the Prevention of Cruclty 10 Animals Act, R.S.0. 1990, ¢. 0.36
s. 111 fen. 2008, ¢. 16, 5. 8] — referred 10

s. 11.2 [en. 2008, c. 16, 5. 8] — referred to

Provincial Offences Procedure Act, R.S.A. 2000, c. P-34
Generally — referred o

s. 3—referred to
s. 4(1) — referred to

5. 4(2) — referred to
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Society for the Prevention of Cruelty to Animals Act, R S.N.B. 1973, ¢, §-12
s. 18 — referred 10

s. 20 — referred 1o

5. 22 — referred to

United States Constitution
Article 111 — referred o

Wildlife Act, R.S.A. 2000, ¢. W-10
Generally — referred to

Rules considered by Catherine Fraser C.J.A. (dissenting):

Alberta Rides of Cowrt, Alta. Reg. 390/68
Generally — referred 10

R. 6 — relerred to
R.129(1)(a) — referred 10
R. 129(1)(d) — releyred 10
R. 129(2) — relerred to
R.410 — referred to

R. 560 — referred to

Alberta Rudes of Court, Alta. Reg. 124/2010
Generally — referred to

R. 3.2{6) — referred 10

R. 3.68(1) — referred to
R. 3.68(1)}a) — referred 1o
R. 3.68(2)(b) — referred to
R. 3.68(2)(d) — referred to

R.15.2(1) — relerred to
Treaties considered by Catlierine Fraser C.J. A, (dissenting):

Convention on Biological Diversity, 1992, 31 LL.M. 8§18
Generally — referred to

Convention on the Conservation of Migratory Species of Wild Animals. 1651 UN.T.S. 333, 19 LL. M.15

Generally — referred 1o
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Convention vn International Trade in Endangered Species of Wild Fauna and Flora, C.T.S. 1975/32; 993 U.N.T.S. 243
Generally — referred 10

Protacol (No. 33) on Protection and Welfare of Animals, 1997
Preamble — referred 10

Treaty on the Funcrioning of the European Union, 2010
Article 13 — referred to

Regulations considered by Catherine Fraser C.J.A. (dissenting):
Animal Protection A¢t, R.S.A. 2000, c. A-41
Animal Protection Regulation, Alta. Reg. 203/2005
Generally — referred to
s. 2(3) — referred o
s. 10(1) — referred to
Wildlife Aci, R.S.A. 2000, ¢. W-10
Wildlife Regidation, Alta. Reg, 143/97

Generally — referred 10

APPEAL from judgment reported st Reece v Edmonton ( City) (20100, 2010 ABQB 338, 2010 CarswellAla 1631, 324
D.LR. (@th) 172,96 C.R.C. (6th) 273, 35 Adta. LR, (5th) 204, 12001 3 W.W.R. 529,85 M P.L.R. (dth) 15 (Alta. Q.B.),
dismissing applicant animal activists' application for declaratory relief against respondent city.

Frans Slatter J.A.:

1 The issue on this appeal is whether the appellants arc entitled to seek a declaration that the respondent City is in
breach of the Animal Protectivn Act, R.S.A. 2000, ¢, A-41. It raises an important issue about the proper role of the courts
in supervising day-to-day governmental operations.

Facts

2 Theappellant organizations have had a long standing concern about the welfarc ol animals. The individual appellant
is a resident of Sherwood Park who has a similar concern.

3 The respondent City holds a licence under the Wildlife Act. R.S.A. 2000. ¢. W-10 10 operate a zoo, which houses u
lone Asian elephant named Lucy. Lucy's presence at the zoo has been a controversial topic for some time. The appeilants
and others believe that Luey's fucilities and situation ut the zoo are detrimental to her health, and that Lucy should be
moved to an elephant sanctuary in a warmer climate where she can enjoy the companionship of other elephants. The
respondent City concedes that Lucy has some health problems, but denies that her situation and facilitics are inadequate
or illegal, and argues that in any event she is not healthy enough to survive a long-distance move. The merits of this
argument are not at issue in this appeal, all the evidence needed to resolve it is not found on this record, and this appeal
docs not deal with animal rights or the propriety of Lucy's care.

Next canana ¢ I8 |
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4 The appcellants have mounted a campaign to have Lucy moved. The Edmonton Humane Society is charged
with enforcing the Animal Protection Aet in Edmonton, and on September 26, 2007 Zoocheck wrote a letter to it
objecting to the conditions under which Lucy was kept. The Animal Protection Service of the Edmonton Humane Society
investigated, and replied on November 19, 2007 that it bad "concluded by the information provided that it would not
be in Lucy's best interest 1o be transported".

5 Nothaving received the answer they wanted. on February 1, 2010 the appeliants commenced this action by originuting
notice for an order:

Declaring that the City ol Edmonton is in violation ol section 2 of the Animal Prorection Aet, R.S.A. 2000, ¢. A-41.

No other relief is asked Tor. The application is supported by a number of affidavits. including affidavits by a number
of veterinarians.

G The dnimal Protection Act is a statute of general application that deals with the welfarc of animals. It provides in part:
1{2) For the purposes of this Act, an animal is in distress if it is

(1) deprived of adequate shelter, ventilation, space, food, water or veterinary care or reasonable protection
from injurious heat or cold,

{b) injured, sick, in pain or suffering, o1
(c) abused or subjected to undue hardship, privation or neglect.

2(1) No person shall cause or permit an animal of which the persen is the owner or the person in charge to
be or to continue to be in distress.

(1.1) No person shall cause an animal 1o be in distress,

(2) This section does not apply if the distress results from an activity carricd on in accordance with the
regulations or in gccordance with reasonable and generally accepted practices of animal care, management,
husbandry, hunting, fishing, trapping, pest control or slaughter.

12(1) A person who contravencs this Act or the regulations is guilty of an offence and liable to a finc of not
maore than $20,000.

(2) 1f the owner of an animal is found guilty of an offence under section 2, the Court may make an order
restraining the owner from continuing 1o have custody of an animal for a period of time specified by the Court.

The Act restricts and controls the activities of persons: it does not create "rights” in animals or people that impose
corresponding duties on others: R. v, Barrox. 2010 ABCA 116, 477 AR, 127, 25 Al L.R. (5th) 326 (Aha. CA) at
para. 39.

7 In addition 10 the olfence created by s. 2, the Act grants peace officers certain powers of investigation, inspection
and enforcement, and authorizes them to seize distressed animals and turn them over to a humane society. The Aer also
authorizes the approval of humane socicties. who are independent agencies (not agents of the Government of Alberta)
charged with administering the Acr.

8  The respondent City brought an application to have the originating notice struck out on the basis that the applicants
have no standing, that the proceedings are an abuse of process, or alternatively that the appellants have chosen the wrong
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procedure. Because of the nature of an application to strike, the City did not filc any affidavits 10 rebut those of the
appeliants, although the City disputes the factual basis of the application.

Decision of the Chambers Judge

9  The chambers judge granted the application and struck out the originating notice: Reece v. Edmonton { City ). 2010
ABQB 538,35 Alta. L.R. (5th) 204 (A, Q.B.). He concluded that the proceedings were an abuse of process because o
private litigant cannot seck a declaration that the respondent is in breach of a penal provision in a statute. Allernatively,
he concluded that the application should have been brought by way of statement of cluim, not originating notice. Finally,
while it was not necessary to rule on the matter, he concluded that the appellants had no private interest standing, and
that there were barriers to them being awarded public interesi standing.

10 The decision of the chambers judge raises issues of law, which are reviewed by this Court for correctness: Housen
v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235 (S.C.C.) at para. 8. A chambers judgc's ruling on abuse of process is a
discretionary finding based on specific facts, therefore, a review calls for deference, absent palpable and overriding error:
Enron Canadea Corp. v. Husky Qil Operations Lid,, 2007 ABCA 27,401 A.R. 291 (Alta. C.A.) at para. 13.

Issues on Appeal
11 The parties identified and addressed the following issucs:
(a) Did the chambers judge errin denying the appellants standing to seck a declaration?
{b) Did the chambers judge err in concluding that the proceedings were an abuse of process?

A collateral issue which was identificd by the partics was whether the proceedings were properly commenced by
originating notice, or whether they should have been commenced by statement of claim.

12 A number of other issues were not raised or argued, for example the historical and legal context of animal protection
laws, 1he effectiveness of those laws, possible reform of those laws, whether animals should be extended legal rights,
whether a statutory or other legal duty of care is owed to or with respeci to animals, the availability of unrequested legal
remedies, and other corollary issues. Since those issues were not raised by the parties, they have not had an opportunity to
address them, nor to address any teferences or authorities which were not before the Court at the time of oral argument.
As the Court noted in Rodaro v. Royal Bank (2002). 59 O.R. (3d) 74. 137 O.A.C. 203 (Ont. C.A.) at para. 62,

In addition to fairness concerns which standing alone would warrant appellate intervention, the introduction of
a new theory of liability in the reasons for judgment also raises concerns about the reliability of that theory. We
rely on the adversarial process to get at the truth. That process assumes that the truth best emerges after a full and
vigorous competition amongst the various opposing parties. A theory of liability that emerges for the first time in
the reasons for judgment is never tested in the crucible of the adversarial process.

In addition. it is generally not appropriate for a court o express open ended opinions on issues not needed 10 decide
the appeal in hand.

13 In particular, it is unnecessary to deal at length with the evidence filed by the appellants about Lucy's health or
Lucy's care and ils adequacy. Those are nol issues presently before the Court. Therefore, the evidence on them is not
properly before the Court, Moreover, this proceeding could not be commenced by originating notice; any assessment
of Lhe evidence could only occur in a trial. The respondent City brought an application to strike out the pleadings on
legal grounds. This is a well recognized procedure, and it is generally argued based on the pleadings alone, occasionally
supplemented by evidence. But an application to strike pleadings (in a casc like this) is not a decision on the merits of the
dispute. The party sceking to sirike pleadings as an abuse of process is not generally expecied to file all of its evidence
rebutting whatever evidence the applicant has filed in support of the action. The record is. by nature of an application
to strike, one-sided ut this stage. Further, the evidence has not yet been tested by cross-examination, it has not been
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rebutted by the respondent. and it would be both untiir and unsate to draw conclusions about Lucy's care at this time,
Further, the issuc of abuse of process is a question of law, and these collateral arguments do not assist in resolving it,
cven to the extent that they are said to provide "context”.

14 This was not an application to strike vut the pleadings for failure 1o disclose a cause of acuon. 1t is in that context
that it is said it must be "plain and obvious" that no cause of action is disclosed, ulthough that is not a prohibition on
striking out cluims just because the issues are complex. As was stated in the leading case of Drwmmond-Jackson v. British
Medical Assn. {1970] 1 W LR, 688 (Eng. C.A.) at p. 700 "... the question is whether. when the point has been argued,
it has become plain and obvious that there can be but one result”. It is questionable whether an application to strike
a pleading because it is an abuse of process has to meet that test or standard. The leading cases on abuse of process
cited below make no mention of such a test. The issuc essentially comes down 1o whether the record before the court is
sufficient to fairly decide whether an abuse of process is involved. [f. as in this appeal, the record is sufficiently clear to
determine that there is an abuse of process. then there is no need 1o defer the issue to trial. It would be inappropriate to
allow a suit that has been shown i the context of the law and the litigation process to be an abuse of process to proceed
Just because its abusive nature, while clearly shown by the record, is complex or subtle: Knight v. Imperial Tobucco Canada
Lidd . 2011 SCC42(S.C.C) at paras. 19-20, 25,

15 Anapplication to strike an action for abuse of process raises a pure question of faw about the legal legitimacy of
the pleadings. Applications to strike are routinely decided summarily, not alter a trial. If the challenged proceedings are
an abuse of process, it would be unjust 1o subject the respondent to that abuse, and only give reliel at the end of a trial
once the abuse has manifested itselt, Further, trials are held primarily to make lindings ol fact. There are no disputed
Facts in this case that bear on the issue ol abuse of process. What the pleadings contain is known. and the lactors thal
are said o reveal an abuse of process are also known. There is no reason why the issuc raised by the respondent Ciy
cannot be decided at this stage.

Abuse of Process

16 Abuse of process is a4 compendious principle that the courts use to control misuses of the judicial system. Abuscs
of process can arise in many different contexts, and there is no universal test or statement of law that encompasses all
ol the examples.

17 Both parties discussed Toronto ( City) v. C.U.P.E., Local 79, 2003 SCC 63, [2003] 3 S.C.R. 77 (8.C.C)) in some
detail. Toronto (City) v. C.U.P.E is primarily concerned with limits on the ability to re-litigate seltled issues. It sets out
the tests for the application of the doctrines ol issuc estoppel and res judicata. The most important aspect of Toranto
(City) v. C U.P E. however, is its confirmation that there is a residual discretion in the courts, using the doctrine of
abuse of process, to prevent re-litigation of issues even when the preconditions for issue estoppel and res judicata are not
present. The Court (at para. 37) quoted with approval Canam Enterprises Inc. v, Coley (20003 31 O R (3dy B (Ont.
C.A.) ut para, 535

The doctrine of abuse of process engages the inherent power of the court to prevent the misuse of its procedure, in
a way that would be manifestly unfair to a party 1o the litigation before it or would in some other way bring the
administration of justice mto disrepute.

Toronto v. CUPE discusses abuse ol process i the context of the re-lingation of issues. It is not intended to be an
exhaustive exploration of all the circumstances in which an abuse of process can arise. As the Court pointed out al pari.
36: "The doctrine of abuse ol process is used i a variety ol legal contexts.”

18  The test for abuse of process has been stated in difTerent ways, as the context requires. For example, in R v. Scott,
[19910] 3 S C R 979 (S.C.C.) the Court stated at p. 1007

. abuse of process may be established where: (13 the proceedings are oppressive or vexatious; and. (2) violate
the fundamental principles of justice underlying the community's sense of fair play and decency. The concepts of
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oppressiveness and vexatiousness underline the interest of the accused in a fair trial. But the doetrine cvokes as well
the public interest in a tair and just trial process and the proper administration of justice....

The issuc in Scoer was whether it was an abuse of process for the Crown to reactivate a criminal prosccution. after a stay
had been entered. The test for abuse of process was stated in terms that were relevan to that issue.

19 1t is therefore not appropriate to take any judicial stitement of the ambit of the doctrine of abuse of process,
and apply it mechanically to dilferent factuul settings and issues. Just becuuse a particular proceeding does not [it into
a particular authoritative recitation of the test for abuse of process does not mean that no abuse is present. Procedures
that can "bring the administration ol justice into disrepute” can take many forms.

20 The cases on abuse of process have tended to fall into a number of categorics. such as the re-litigation ol scttled
issues, fairness of trial procedures, delay in proceedings, and so forth. One such category is where procecdings arc used
to enforce or engage pumitive penal statutes, other than by charging the party allegedly responsible with the applicable
oftence. Such proceedings are generally found to be an abuse of process. Sometimes the court reaches that result by
finding that the applicant has no standing to apply for the requested relicf.

21 The law has long recognized a limited ability to grant equitable or declaratory relief 1o a private litigant respecting
a public wrong, provided that the applicant has also suflered some private wrong, That principle was recognized in
Gourict v. Union of Post Office Workers (19771 [1978] A.C. 435 (UK. TLL.), where an injunction was sought to prevent
postal workers from relusing to deliver mail to South Africa. ‘The applicant in Gonerer asserted no private right, and
merely sought to enjoin an anticipated breach of o criminal statute. The application was dismissed partly on the basis of
standing. and partly on the basis that civil reliel was not available to redress public wrongs:

* "And just as the Attomey-General has in peneral no power to interfere with the assertion of private vights, so in
general no private person has the right of representing the public 1n the assertion of pubhic nghts. 1f he tries to do
so his action can be struck out.” (Lord Wilbertoree at p. 477; see also Viscount Dithorne at p. 494, Lord Diplock
at pp. 499-500, Lord Edmund-Davies at pp. 308-9)

* "This is a vight, of compuratively modern use, of the Attorney-General to invoke the assistance of ¢ivil conrty in aid
ol the criminal law. Tt is an exceptional power confined, in practice. 10 cases where an offence is [requently repeated
in disregard ol a. usually, inadequite penalty ... in no case hitherto has it ever been suggested that an individual can
act, through relator actions [or public nuisance which may also involve a criminal offence, ... for 200 years." (Lord
Wilberforce at p. 481)

The House of Lords concluded (at pp. 483,493, 501, 522-3) that these problems could not be overcome by simply applying
for a declaration instead of an injunction. In this analysis it makes little difference whether one says that the applicant
has no standing to apply for the remedy, or that the type of relief requested is not available.

22 The same result is sometimes achieved by refusing to exercise the court's discretion to grant declarations where they
are inappropriate: Gowries at p. 301 In Rowrtessis v Minisier of National Revene. [1993] 28 C.R 33{8.C.C.). Sopinka
Jostated at p. 116:

... As a general rule, this discretion should be exercised to refuse to entertain the action when decluratory reliel is
being sought as a substitute for obtaining a ruling in a criminal case. This will be the apt characterization ol any
declaration which is sought with respect 1o reliel that could be obtained from a trial court which has been ascertained.
The same considerations apply before a trial court has been ascertained if the relief sought will determine some
issue in pending criminal proceedings and does not have as a substantial purpose vindication of an independent
civil right

In that case a civil declaration of unconstitutionality was granted. because there was no other way to effectively adjudicate
the issue.

Tl canans



et d [

et

| S— —

—

| S Ctinss/ |

Reece v. Edmonton (City), 2011 ABCA 238, 2011 CarswellAlta 1349
2011 ABCA 238, 2011 CarswellAlta 1349, [2011] 11 W.W.R. 1, {2011] A.W.L,D. 3422...

23 Thecentral principle of Gonrive, that the applicant must have some private interest in addition to any public interest,
has been followed in Canada. Tt was applied in MacAdillan Bloedel Lid. v. Simpson. [1996] 2 S.C.R. 1048 (5.C.C.), where
the applicant was granted an injunction to restrain the blocking of a highway (which was also criminal conduct) because
the applicant had a sufficient private interest in keeping the road open.

24 It is true that in a long series of cases, starting with MacNeil v, Nova Scotia ( Board of Censors) (1973). [1976} 2
§.C.R. 265 (8.C.C.) through to Finlay v. Canuda ( Minister of Finance). [1986] 2 8.C.R. 607 (5.C.C.). the test for standing
in public law matters has been relaxed. But just because a private litigant might be granted standing in a public matter
does not mean that there arc no limits on the types ol reliel that can be obtained. None ol the leading cases on standing
involves an attempl to obtain a declaration that a particular respondent was in violation of a penal statute. The law of
standing has been detached from an examination of the type of reliel available to a private litipant in a public matter,
but there are still limits on the 1ype of relief that can be obtained.

25 In Finlay the applicant was a recipient of social assistance who sought o declaration that the cost-sharing
arrangements between the federal and provincial governmenis were not in compliance with the governing statute. The
Court concluded that the applicant did not have a sufficient private interest in the matter to warrant standing on that
basis. The Court recognized, however, a jurisdiction to grant discretionary public interest standing to litigants who could
not establish private interest standing. Finlay departs. therelore, rom the strict view ol standing stated in Gowricd. Finluy
does not, however, stand for the proposition that the scope of declaratory relief is unlimited. As Le Dain I. stated at p.
635: "1t is essential to distinguish, I think. between standing, or the right ta seek particular relief, and the entitlement
to such relief."

26 Even where the applicant has standing, the courts have generally denied applications for a declaration that the
respondent is in breach of a penal statute. In R. v, Shore Disposal Lid, (1976). 16 N.S.R, (2d) 338 (N.S. C.A.) the applicant
sought a declaration that one of its competitors was operiting a business of collection and disposal of refuse contrary 10
the provisions of the Martor Carrier Act, because the respondent did not have the necessary licence. The Court held:

24 This matter might be approached, as we have seen, on the basis that the respondents have no standing 1o take the
action or on the closely reluted basis that they have no rights which would be protected. defined or declared by the
declaration sought. It is better, however, 1o base our judgment on the principle that the Court, in proceedings where
the plaintiffs are virtually privaie prosecutors, should not grant a declaration that the defendant has committed an
offence. Such a declaration is gratuitous and almost impertinent advice 1o the summary conviction court and to
the Public Utilities Board, and may also be in effect an injunction disregard of which may visit upon the defendant
penalties harsher far then the législature ordained.

27 In Cassells v. University of Victoria, 2010 BCSC 1213, 323 D L.R. (41h) 180 (B.C. S.C.) the applicant sought
an injunction to restrain the respondent University from deating with an infestation of rabbits on its campus. The
application was dismissed, in pari because it essentially sought a declaration that the respondent was in breach ol the
statutes governing animal welfare (at paras. 3, 82-3).

28 Similar declarations or other remedies have been refused in a4 number of other cascs: Manitoba Naturalisis Societ)
Inc. v. Ducks Unlimited Canada (1991), 79 Mun. R. (2d) 13,86 D.L.R. (41h) 709 (Man. Q.B.); Rabbirt v. Craigmont Mines
Ledd. (1963). 42 WAV R. 157 (B.C. S.C.); Mid West Television Lid. v. $.1.D. Systems Ine. (1981), 9 Sask. R. 199, [1981]
I W.W.R. 560 (Sask. Q.B.).

29 There are a number of reasons why the courts are reluctant to grant a declaration that someone is in breach ol
a penal statute, or other similar civil remedies. For one thing, the burden of proof in civil proceedings is on a balance
of probabilitics, whercas the burden of proof in penal regulatory proceedings is proof beyond a reasonable doubt: C.
(R.) v. MeDaougall, 2008 SCC 53, 12008) 3 S.C.R. 41 (5.C.C.) at paras. 40, 49; R v. Lebbins (No. 2), [1940] 3 W.W.R.
301. 74 C.C.C. 274 {Alta. S.C. (App. Div.)). The presumption of innocence in penal proceedings is lost or undermined
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35 Theappellants argue that there is no other effective alternative way to bring this issue before the courts. Stating the
issue in that way presupposes that this is a suitable issue for the courts. Whether the City is discharging its operational
dutics in the care of Lucy is a hotly contested issue. Tt is not appropriate to expect the courts to take over the animal
husbandry of the animals at the City zoo through the ability to issuc declarations on points of law. As meniioned, there
are other public officials who have that responsibility, and other appropriate legal procedures to possibly engage if they
fail to discharge their duties. Further, it is not the role of the superior courts o review every operational decision made
by government, and the courts do not have the resources needed to deal with the volume of applications that could be
generated if the procedure chosen by the appellants was endorsed. The role of the superior courts is limited to reviewing
the legality of exccutive action, and does not extend to examining the policy choices made by the executive branch.
There are established procedures for judicial review, which have many built in controls that reflect the constitutional
relationship between the executive branch and the judicial branch. As the Court stated in Consolidated Muaybrun Mines
at para, 25, "... the rule of law does not imply that the procedures for achieving [executive review] can be disregarded, nor
does it necessarily empower an individual to apply to whatever forum he or she wishes in order to enforce compliance
with it."

36 Insummary. the chambers judge came to the correct conclusion that these proceedings are an abuse of process.
Other Issues

37 Inlight of the conclusion about abuse of process. it is nol necessary to consider whether the appellants are entitled
to standing, nor whether the form of procedure used by the applicants could be appropriately amended.

Conclusion

38 The appeal is dismissed.

Peter Castigan J.A.;

I concur:

Cuatherine Fraser C.J.A. (dissenting):
1. Introduction

39 Anclephant is u social animal. Thus, according to experts and zoo standards, clephants, especially female elephants,
should not be kept alone. ' This appeal involves Lucy, a 36 veuar old Asian elephant. She arrived at the Edmonton Valley
Zoo, owned by the City of Edmonton, when she was only about two years of age, 1l is alleged that since then, Lucy
has been housed at the Valley Zoo by herself at various times, most recently for almost four years. 2 s also alleged
that the size and structure of the shelter in which the City has confined Lucy for years fail to comply with the City's
obligations at law. And that these deprivations have caused or aggravated a number of Lucy's long-standing health
problems. Some may consider this appeal and the claims on behall of Lucy inconsequential, perhaps cven [rivolous.

They would be wrong. Lucy's case raises serious issuces not only about how socicty treats sentient animals® — those
capable of feeling pain and thereby suffering at human hands — but also about the right of the people in a democracy
to ensure that the government itselfl is not above the law.

40 It must be stressed that this case does not involve the actions of a private citizen, but rather of government.

Municipal governments are an integral part of government in our democratic society. * Asthe creation of the Legislature,
the City exercises delegated authority in the carrying out of its administrative actions. That is so regardless of whether
the activity in which it is engaged could, if performed by a non-governmental actor, be described as private. Therefore,

all of the City's activitics in carrying out the operations of the Valley Zoo are government actions. >
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Headnote
Civil practice and procedure ~— Pleadings — General requirements — Where constituting abuse of process

First Nations purportedly surrendered reserve land to federal Crown, of which three parcels were sold to power
company — From about 1983 on, plaintill member and representatives of First Nation had been litigating about
these historical translers of lands, with actions against federal Crown and power company dismissed or settled —
In 2003, plaintiffs brought action against federal and provincial Crown, asserting aboriginal and wreaty rights and
aboriginal title over large portion of province that included parcels — In 2006, plainulfs brought this action against
defendants, federal and provincial Crown, alleging breach of trust and of fiduciary duty by improper taking of
parcels of reserve land to enable power company to build hydroelectric dams and reservoirs — Defendants apphed
to strike out plaintiffs’ pleadings as abuse of process under Rule 3.68 of Alberta Rules of Court — Application
granted — Action was abuse of process, as it raised essentially same claims as other actions that were either settled
or dismissed — Fact that province was not named as defendant in those actions did not preclude determination
that action was abuse of process — Abuse of process was more {lexible device to prevent misuse of court process
that was not limited to strict requirements of res judicata or issue estoppel — Action was duplicative of concurrent
2003 aciion, as both actions made overlapping assertions of aboriginal and trealy rights over same land and natural
resources and claims lor improper use, occupation and exploitation ol hydroelectic and other resources — Pleadings
were not identical, but 2003 action was comprehensive action that capiured this more specific action — Plaintilfs
were not entitled to bring second action while first was still pending — Fairness to defendants and court, judicial
cconomy and administration of justice required that plaintiffs bring one comprehensive cliaim, and 2003 action
should proceed.
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APPLICATTON to strike out plainufls' action respecting purported surrender of reserve land as abuse of process
P.J. Melutyre J.:
Introduction

I The Plaintiffs are members and representatives of several First Natons known as the Stoney Nukoda Nation or the
Stoney Indiun Band. Their action against the Defendants, the Attorney General of Canada ("Canada™) und Her Majesty
the Queen in right o Alberta ("Alberta™) relates to the purported surrender of reserve lands to Canada and the sale of
those lands in 1907, 1914, and 1929 to Calgary Power Ltd. (now TransAha Utilities Corporation or TransAlta).

2 In this application, the Delendants seek (o strike the Plaintiffs' pleadings as an abuse ol process under Rule 3.68;

alternately, they seek summary dismissal under Rule 7.3. They allege the amended statement of claim is an abuse of
process, fails to disclose a cause of action. and is barred by the Limitations Act. RSA 2000, ¢ L.-12, or its predecessor, or
by the equitable doctrines of laches, acquiescence and waiver

Factual background

3 The Plaintiffs commenced this action (the "Dixon action™) in December 2006 and amended their statement of
claim in December 2007, The Defendants demanded particulurs and the Plaintiffs filed replies, The Delendants filed
their defences in 2011,

4 The Amended Statement of Claim alleges that Canada improperly took three pareels of land [rom the Stoney reserves
in 1907, 1914, and 1929, the Horseshoe Lands, the Kananaskis Lands and the Ghost Lands, respectively, (collectively,
"the Lands") to enable TransAlt to build hydroeleetric dams and reservoirs, The Plaintiffs claim they undersiood the
agreements to be leases of the surface, with reversionary rights 1o them when the Lands were no longer needed for
hydroelectric purposes. The PlaintifTs allege the agreements were not undersiood to be survenders and that TransAlta's
use and occupation of the Lands constitutes a trespass and a nuisance
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5 The Plaintiffs also assert aboriginal and treaty rights to the Lands and to the Stoney Reserves. including rights
to the lakes, rivers, and waterways, mines and mincrals, both surface and subsurface. The pleadings also allege that
Canada and Alberta breached the trust and/or fiduciary duties they owed to the Plaintiffs. The Plaintiffs seck a varicty
of declarations and significant sums of general damages.

6  The Plaintiffs have been litigating about these Lands in the Alberta Court of Queen's Bench and the Federal Court of
Canada since 1985, The actions are briefly identified below us the TransAlla action, the Goodstoney action, the Bearspaw
action, and the Wesley action. The pleadings in these actions will be discussed in more detail in the Analysis section.

7 On April 29, 1985 the Plaintiffs initiated their first claim regarding these lands against TransAlla in the Alberta
Court of Queen’s Bench, action no. 8501-10304. Neither Canada nor Alberta was named as a defendant in that action
(the "TransAlta action™). The TransAla action was settled in November 1994; a consent judgment was filed in 2002.

8 On August 22, 1988, the Plaintiffs commenced an action in the Federal Court against Canada, action no. T-1627-88
(the "Goodstoney action™). A portion of this claim was routed into Canada's specific claims process. In 1991, Canada
scttled the specific claim in relation to the mines and minerals in the Ghost Lands. Subsequently, there was a partial
discontinuance of the Goodstoney action with respect to the mines and minerals in the Ghost Lands.

9  OnlJuly 29, 2003, the Federal Court Trial Division dismissed the Goodstoney action for delay. The Prothonotary
found that no steps had been taken to advance the litigation since 1991, On the Plaintiffs' appeal, a judge of the Federal
Court Trial Division overturned the discontinuance. The Federal Court of Appeal allowed Canada's appeal and upheld
the Prothonotary's dismissal of the Goodstoney Action. See Stoney Band v. R.. 2003 FCA 15 (F.C.A.). The Supreme
Court of Canada denied leave to appeal on September 15, 2005. Alberta was not named as a defendant in the Goodstoney
action.

10 On December 1, 1988, the Bearspaw Band. which is part of the Stoncy Indian Band, commenced a claim in the
Federal Court against Canada and TransAla in relation to the Lands, action no. T-2377-88 (the "Bearspaw Action").
On July 14, 1999, the Federal Court dismissed the Bearspaw action at a status review. Alberta was not a defendant in
the Bearspaw Action. See recitation of facts at para 13 of Sroney Band v. R.. 2004 1-C 122 (F.C.), reversed 2005 IFCA
5 (F.C.A), supra.

I In December 2003, the PlaintilTs liled Alberta Court of Queen's Bench action no. 0301-19586 against Canada
and Alberta (the "Wesley action"). The Plaintif(s amended the Wesley claim in November 2004, They filed an Amended
Amended Statement ol Claim in July 2014 and an Amended Amended Reply to Demands for Particulars in October 2014,
In the Wesley action, the Plaintiffs assert aboriginal and treaty rights and aboriginal title over the lands and resources
of a large portion of southern Alberia, an area that includes the Horseshoe, Kananaskis, and Ghost Lands. The Wesley
action alleges ownership of the surface and subsurface lands, waters and natural resources, including mines and minerals.
The Wesley action secks various declarations, including that Canada and Alberta have trust and fiduciary obligations
with respect to the Jands and the natural resources.

12 Alberta has been named as a defendant only in the Wesley and Dixon actions.

13 The Defendants argue the Dixon action should be siruck as an abuse of process for several reasons. First. they
submit the Plainti(Ts have engaged in multiple and repetitive litigation ol the same issues in the Federal Court and in this
Court. Sccond, they assert the Wesley action encompasses the same lands, waters, and mines and minerals that are at
issue in the Dixon action. They argue the Wesley action also secks some of the same relief. Furthermore, they submit
that to the extent aboriginal and treaty rights are raiscd in the Dixon action, (which the Defendants do not admit, but
deny), then the overlap and duplication with the Wesley action is even more apparent.

14 The Defendants also argue the pleadings do not reveal a reasonable causc of action and that the limitations period
has expired. The Plaintiffs say there is a reasonable cause of action, deny a breach of limitations legislation, and raise
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a Constitutional Question about the applicability of limitanons legislanon to these issues: "Can provinciad himitatons
legislation, in particular the Alberta Lanitations of Actions and the Alberta Limitations Act, be applied so as to result in
the extinguishment or infringement of treaty rights, or aboriginal rnights protected under section 35 of the Constitution

Aet, 1982, and in particular the treaty rights asserted in the Amended Statement of Claim?" See Stoney Nakoda Nations

v. Canada ( Attorney General ). 2012 ABCA 316 (Al C.A) at paras 4 and 13.

Issues

15 Dothe Plamuffs' clinms constitute an abuse of process? Alternately, should this Court grant summary disnussal!
Analysis

Law of abuse of process

16 Rule 3.68(2)(d) of the Alberta Rules of Court, Alta Reg 12472010, empowers the court to strike all or any pant
of i chiim il the pleading constitutes an abuse of process. Rule 3.68 also provides that pleadings can be amended or
proceedings stayed.

17 Anubuse of process is a compendious principle that the courts use to control misuses of the judicial system: Reece
v. Edmomon (City). 20010 ABCA 238 (Alta, CAL) at para 15, An application 1o strike an action for abuse of process
taises a pure question of law ubout the legal legitimacy of the pleadings: Rococ al para 135,

18 The doctrine of abuse of process is charactenized by its flevibibity: unhke the concepts of rey juddicare and issue
estoppel. abuse of process 18 unencumbered by specific requirements: Maowdron Contracting Lid v, Britsh Colwnbia. 2013
SCC 26 (S.C.C) at para 400 Abuses of process can arise in many different contests, and there is no universal test o
statement of law that encompasses all of the examples: Recoe at para 13

19 The Supreme Court of Canada in Toronto ( Ciyy v, CU P L Locad 79, 2003 SCC 03 (5.C.C.) at para 37, quoted
with approval the following explanation of ibuse of procuss:

The doctrine of abuse of process engages the inherent power of the court 1o prevent the nususe of its procedure, n
a wity that would be manifestly unfuir to a party to the tigation before it or would in some other way bring the
administration of justice into disrepute. ...

20 In Reece, the Alberta Court of Appeal noted that the doctrine ol abuse of process is ofien used to prevent re-
litigation ol issues even when the preconditions for issuc estoppel and res judicata are not present. In Calgary (City) v
Alberta ( Human Rights & Citizenship Conunission). 2011 ABCA 65 (Alta, C AL, the court stated at para 15 that "the nsk
ol inconsistent results, or the wasting of resources through duplicitous proceedings, are managed through the doctrines
of res judicata. ssue estoppel, and abuse of process.” The court explamed at para 20 that there is no definitive test lor
finding an abusc of process in this context. In Toronto  Cipy v € (1 E Tocal "vthe Supreme Court noted at para 37

. Canadian courts have applied the doctrine of abuse of process 1o preclude relitigation in circumstances where the
strict requirements of issue estoppel (typically the privity/mutuality requirements) are not met, but where allowing
the litigation to proceed would nonetheless violate such principles as judicial economy, consistency, finality and the
integrity of the administration of justice,

| Emphasis adided]

21 In Calaery o Crvd v Mbesta  Human Richin & Cirzensdnp Commission . the court explained at para 20 that in
appiving the abuse of process doctrine, “the focus should be less on the interests or motives of the individual parties, and
more on the integrity of the admimstration of justice.”
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22 In Recce. the vourt noted at paras 19-20 that "the cases on abuse of process have tended 1o fall nto a number
of categories, such as the re-litigation of settled issues, fairness of trial procedures. delay in proceedings. and so forth,”
but that "it1s therefore not appropriate to tike any judicial statement of the ambit of the doctrine of abuse of process,
and apply it mechanically to different factual settings and issues. Just because a particular proceeding does not it into
a particular authoritative recitation of the test [or abuse of process does not mean that no abuse is present. Procedures
that can 'bring the administration of justice into disrepute’ can take many forms."

23 Alitigant's entire court history is relevant to the abuse of process of analysis and this may include litgation in other
jurischetions: Clurskoff Extate v Bonora. 2004 ABOB 589 (Alta. Q.B.) an para 89, The court must consider the whole
history of the matter and consider all relevant pleadings: Oshorne v Pinna (19971205 A R 363 (Al Q. B.)at para 12-13,

24 Duplicative proceedings waste court resources and may result i inconsistent findings on the same issue or double
recovery for the same alleged wrong. A party is not entitled to bring a second action while the first is still pending since the
same relief can be obtamed in the first action. As stated by former Chief Justice Moore: "It s trite law that commencing
a second action while one is currently pending is an abuse of process." Edmionton Northlands v Edmonton Oilers Hockey
Corp. (1993). 147 AR 113 (Aha. Q.B.) at para 26

25 The Plainufls argue that 1o strike the clstm in its entirety, the Delendants must show that the Dixon action is the
same as or is a duplication of the previous actions or the Wesley action. The case law above shows that the test is not so
strict. Rather. the overall integrity ol the adminisiration of justice. including the principles ol fuirness, judicial economy,
consistency, and finality are at the heart of the docirine of abuse of process,

26 I begin the abuse of process analysis with o summary of the pleadings i the current action, the prior related
proceedings, and the concurrent Wesley action

The cuvvent action: Dixon action

37 The Plaintiffs commenced the Dixon action in December 2006 and amended their pleadings in December 2007.
The Delendants demanded parnculars and the Phanufts filed replies

28 The Amended Statement of Claim alleges thatin 1907, 1914, und 1929, as a result of extensive deahngs with Canada
and TransAlia, the Plaintifis executed docunments that purported to surrender the Horseshoe Lands, the Kananaskis
Lands, and the Ghost Lands, vespectively, and the Plaintills' interest m the water power al those locatuons. for the
construction ol hydroeleetric dams and reservoirs.

29 The Plainuffs allege that they did not understand English at the refevant time and that they understeod. as Canada
represented to them, that the agreements were leases of surface nghts required for water storage and dam construction,
with reversionary rights if the Lands were not required or utilized lor these purposes. The pleadmgs allege the Plainufts
did not understand the agreements 1o be surrenders. They claim the surtenders are invahd, the subscquent conveyances
10 TransAlta are void, and TransAla's use and occupation of the land is illegal and consutuies o trespass and a nuisance.

30 The Dixon action also alleges that the Plaintifls had no intention of ceding, releasing. or relinquishing uny
aboriginal or treaty rights 10 the Stoney Reserves or the Lands. including the waters. mines and minerals, both surlace
and subsurfuce. They allege they have been wrongly deprived of these rights without compensation. With respect to
Alberta, the PlaintifTs claim that Alberta’s collection of royalties on mineral production and tax on mineral rights and
production are mvalid. In the alternative. the Planulls allege that even il the surrenders are valid, the Plaintiffs have a
proprietary interest in the mines and minerals

31 The Dison action further alleges improper and illegal use of cusements and rights-of=way. particularly on the Ghost
Luands. The pleadings acknowledge the 1991 Setdement Agreement between the Plamtiffs and Canada, but note that it

LI TR



e ey el

ommee

—

e

—

peo

il

[ SN

=3

[ <

Stoney Nakoda Nations v. Canada (Attorney General), 2015 ABQB 565, 2015...
2015 ABQB 565, 2015 CarswellAlta 1686, [2015] A.W.L.D. 4040, 258 A.C.W.S. (3d) 730

is limited to the mines and minerals on the Ghost Lands only; it did not resolve their claims related to water rights in
and on the Ghost Lands and issues regarding the power line rights-of-way.

32 Thepleadings also acknowledge the agreement-in-principle reached with TransAlta in 1994 scttling aliclaims against
TransAlta. The Plaintiffs allege, however, that this agreenient-in-principle did not release Canada from any claims.
Furthermore. the Plaintiffs claim that Canada delayed in reaching an agreement with TransAlta until 2002 resulting in
further loss and damage to the Plaintiffs arising {rom the delay.

33 The Dixon action further alleges that works erccted on the Lands by TransAlta are unauthorized and constitute
trespass ind nuisance and have caused unreasonable interference with the Plaintiffs’ enjoyment of the Lands. The
Plainults further allege the Defendants have infringed on the Plainuffs' water rights generally, by interfering with the
flow of the rivers and the waters connected 1o or associated with the rivers.

KE] The pleadings allege that Canada and Alberta owed trust or fiduciary duties to the Plaintifs with respect to
the Stoney Reserves. The Plaintiffs claim that Canada's conduct in obtaining the surrenders and conveying lands to
TransAlta was a breach of the trust and fiduciary duties it owed 10 the Plaintiffs, particularly since Canada knew, or
ought to have known, that the terms of the executed documents were not the same as the terms relied upon by the
Plaintiffs and that the surrenders were not in the Plaintiffs' best interests.

35 The pleadings ussert aboriginal title over lurge portions of what is now the Province of Alberta. In the Reply to
Demand for Particulars, the Plaintifts describe the territory over which they claim aboriginal title to be "an area bounded

on the west by the Rocky Mountain divide, on the south by the 49 " parallel, on the cast by the Alberta-Saskatchewan
border and to the north by approximately 54 degrees latitude North." (Edmonton is just south of the 54 I parallel and

Alberta's northern border is the 60 parallel.) The Plaintiffs assert in their Reply that they hold aboriginal title to the
Bow River, Kananaskis River und Ghost River watersheds.

36 The pleadings alsa refer 1o Treaty 7 and state the PlaintifTs' rights 1o the Stoney Reserves include rights to lands
and waters, both surface and subsurface, including all lakes, rivers and waterways on the Stoney Reserves. The Stoney
Reserves are defined in the pleadings as "the lands and arcas sct apart for the Stoney Band identified as the Stoney Indian
Reserves #142, #143, and #144, including the bed and waters of the Bow River Mowing there through, and #1428,
#144A and #216."

37 Inthe Reply to Demand lor Particulars, the Plaintiffs state they have constitutionally recognized aboriginal and
treaty rights, title and interests to the Reserve lands and 1o their traditional lands that encompuss the broader area
described above.

38  The pleadings against Alberta state that Alberta breached the trust and fiduciary duties and obligations it owed
to the Plaintilfs by accepting title to the Lands [rom Canada. Specilically. Alberta accepted the transfer of the Lands
"knowing, or not caring that the 1907, 1914 and 1929 purported surrenders and taking were invalid and illegal." Further,
or in the aliernative, the Plaintifls allege that Alberta consented to or acquiesced in the transactions leading up to the
transfer to TransAlta.

39 Insum, the Dixon action alleges the Plaintiffs have been "unlawfully deprived of access to, the use of, the full profits
from, uand the occupation and other benefits” arising {rom the Horseshoe and Kananaskis Lands, including all surface
and subsurface waters, mines and minerals, such as irrigation rights and revenues, royalties, and rents. They have also
been "unlawfully deprived of the access 10, the use of. the full profits from, and the occupation and other benefits arising
from, and all rights related 10,” the waters in and on the Ghost Lands and the power line nghts-of-way appurtenant to
the Ghost Lands. The PlaintifTs claim they have suffered significant and irreparable damage as a result.

40  The Dixon claim secks a declaration that the Defendants were trustees or {iduciaries of the Lands for the Plaintiffs
and that they were in breach of their trust and fiduciary obligations; the Plaintiffs seck a declaration that they are entitled
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to $100 million in compensation for these breaches. The Plaintiffs seck a declaration that they own the rights to the mines
and minerals. both surface and subsurface, on the Horseshoe Lands and Kananaskis Lands. underlying certain portions
of the Bow River and in that portion of the Ghost Lands regarding the power line easement. and that the Defendants
have interfered with these rights. They also seck a declaration that they own the rights to and the waters in and on all
the Lands and that they are the beneficial owner of any structures and works in or affecting the Horseshoe Lands and
Kananaskis Lands. They seek a declaration that they own the rights to waters, that they hold riparian rights and (hat
they are the beneficial owners of the structures on the Lands. They seek a decluration that certain portions of the beds
of the Bow and Kananaskis Rivers are lands reserved for Indians. They seck a declaration that the authorizations by
Canada ol works by TransAlta constitute 1respass and nuisance.

41 The Plaintiffs also seck general damages for loss ol water and irrigation rights in the amount of $230 million;
general damages for the loss of mines and mincrals of $250 million; general damages for the loss of mines and minerals
underlying the Bow River of $30 million; general damages for trespass and nuisance of 30 million; gencral damages for
the failure fo enforce the Plaimtiffs' reveisionary rights of 850 million; and, general damages for the wrongful conversion
of the Lands by the Defendants to their benefit of S50 million. The Plaintilfs also seck various special damages and an
accounting for the usc and benefit of lands. mines, mincrals and improper easements.

42 The Plaintiffs also raise a Constitutional Question aboul the applicability of limitations legislation to these issues.
Sec Sroney Nakoda Nations v. Canadu | Attorney General). 2012 ABCA 316 (Alta. C.AL) al para 13,

Previouy related actions
TransAlta wetion

43 Asstated above, the fivst claim regarding the Lands was initiated against TransAlta in the Alberta Court of Queen's
Beneh in April 1985, Neither Canada nor Alberta was named as a defendant in the TransAlia action. The pleadings
clammed thatin 1907, 1914, and 1929, as a result of extensive dealings with Canada and TransAlta, the plamuffs exccuted
documents that purported to surrender the Horseshoe Linds, the Kananaskis Lands, and the Ghost Lands, respectively,
for construction of hydroelectric dams and reservoirs,

44 The pleadings alleged the plaintiffs had fittle understunding of Lnglish at the relevant time and they andeistood
the agreentents were leases of surface rights required for vwater storage and dam construction, with reversionary rights if
the Lands were not required or utihzed for these purposes. The pleadings cliimed the plaintlls were induced 1o execute
these agreements and they did not understand them 10 be surrenders, They asserted that the surrenders were invalid and
that TransAlla's use and occupation ol the Lands were illegal.

45 The pleadings also claimed that although the surrender documents were stlent as to nunes and minerals, the
plaintifs and TransAlta had agreed that only the suiface rights required for dam construction would be transferred. As
such, they claimed TransAlta had wrongfully misappropriated the mines and minerals underlying these Lands and the
plaintiffs had been deprived of the use, profits, vecupation and other benefits of those mines and minerals

46 Ihe TransAlta action also raised allegations refated to the improper use of agreed upon easements and rights-ol-
way, as well as illegal or invalid casements and rights-of-way.

47 The pleadings sought a declaration that the conveyance of the Lands was void and illegal and a declaration that
the plaintiffs were entitled to the surrendered Lands and were the rightful owners of the Lands, or in the alternative.
a declaration that the plaintifls were entitled to and the nghtful owners of the mines and minerals and the lands nol
required lor water storage and dam construction. The pleudings also sought an accounting for the use and benefits of the
Lands and the profits, benefits, royalties, and carnings derived from those lands. The plaintilfs also sought an accounting
for the use and bencefit of the improper easements and rights-of-way. In the further alicrnaiive, the pleadings sought
general and special damages.
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48  The TransAlta action was scttled in November 1994; a consent judgment was filed in 2002.

- Goudstoney action

49 The Goodstoney action against Canada was filed in Federal Court in August 1988. Alberta was not named as
a defendant, In the Goodstoney action, the pleadings claimed that in 1907, 1914, and 1929, as a result of extensive
dealings with Canada and TransAlta, the plaintiffs executed documents that purported to surrender the Horseshoe,
Kananaskis and Ghost Lands, respectively, for the construction of hydroelectric dams and reservoirs. The pleadings
claimed the plaintifTs had a poor understanding of English at the time and they understood the agreement was for the
lease of surface rights required for water storage and dam construction, with reversionary rights to them if the Lands
were not required for these purposes. The pleadings claimed the surrenders were invalid and the use and occupation of
the Lands by TransAlta were illegal.

50 The pleadings alleged in the alternative that if the documenis were not viewed as illegal and void, then in spite
of their silence as to mines and minerals, Canada, TransAlta and the plaintiffs had agreed that only the surface rights
required for dam construction and water storage were transferred. As such, the plaintiffs claimed TransAlta had wrongly
misappropriated mines and minerals and the plaimiffs had been deprived of the use, profits, occupation and other
benefits of the mines and minerals.

51 The pleadings also raised allegations related to the improper usc of some casements and rights-ol-way. They claimed
that Canada failed to protect the plamntifs' interests by allowing TransAlia to change the terms of some easements
without the plamuffs' agrcement.

52 The pleadings also claimed that Canada breached its fiduciary duties by failing to advise the plaintiffs that the
surrenders were not in their best interests. The pleadings alleged Canada also breached its fiduciary duties by failing to
fully ascertain or comply with the plaintiffs’ express directions and by misleading, coercing or persuading the plaintiffs
to voie in favour of the surrenders. As a result of these breaches of duty by Canada, the pleadings claim the plaintiffs
suffered alienation of the Lands from their reserve and the loss of use and benefit of occupation of the Lands and loss of
opportunity and beneflit from other use and development. They also suffered loss of value of the Lands because of the
condition in which the Lands have been left as a result of TransAlla's use.

53 The pleadings sought a declaration that the conveyance ol the Lands was void and illegal, or in the aliernative,
a declaration that the plaintiffs were entitled to the mines and minerals and lands not required for water storage and
dam construction. The pleadings also sought an accounting for the use and benefit of the Lands, and the profits received
therefrom for the conversion of the Lands and the profits, benefits, royalties and earnings derived therefrom. They also
sought an accounting for the use and benefit of the improper casements and rights-of-way. In the Rurther alternative,
the pleadings sought gencral and special damages.

54 As mentioned above, in 1991, the Plaintiffs and Canada settled the specific claim in relation to the mines and
minerals in the Ghost Lands. Eventually, the remainder of the Goodstoney action was dismissed at a status review.

Bearspaw action

55  In December 1988, the Bearspaw Band, a part of the Stoney Indiun Band, commenced a further claim in Federal
Court against Canada and TransAlta related 1o the Horseshoe, Ghost and Kananaskis Lands. Alberta was not named
as a defendant in the Bearspaw action.

56 The pleadings alleged that the Bearspaw Band has had, since time immemorial, aboriginal title 1o the lands of
the Stouney Nation, territory now forming a large part of the province of Alberta. The pleadings also referenced Treaty
7 and stated that a1 no time were the plaintifls' aboriginal rights conveyed, ceded, transferred or estinguished by virtue
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of 1he treaty. The pleadings alleged that by the terms of the treaty. a reserve was sct aside, and that the plaintiffs have
aboriginal title and rights to the land under the various rivers and lakes on the reserve.

57  The pleadings then alleged that Canada held thesc reserve lands, together with the aboriginal lands of the Stoney
nation, including all waters, lakebeds and riverbeds, as a trustice for the plaintiffs under an express trust. The pleadings
alleged the reserve lands included "the riverbeds of the Bow, Ghost and Kananaskis Rivers, and the lakebeds connected
therewith, with the riparian rights and incorporeal hereditaments thereunto appertaining..."

58  The remainder of the pleadings in the Bearspaw action were similar to those in the TransAlta and Goodstoney
actions. They alleged that in 1907, 1914, and 1929, after extensive negotiations with TransAlla, the plaintifls executed
documents purporting to surrender the Horseshoe, Kananaskis and Ghost Lands. respectively, for the purpose of
building hydroclectric dams. The pleadings alleged the plaintiffs bad a limited understanding of English at the relevant
time and that they understood the agreements were for the lease of surface rights only, with reversionary rights to them
if the lands were no longer needed for hydroelectric purposes. The pleadings alleged the surrenders are invalid and
TransAha's use and occupation of the Lands were illegal.

59 The pleadings made the same claims about mines and minerals as in the TransAlta and Goodstoney actions. The
pleadings repeated the allegations regarding improper use of easements and rights-of-way.

60 The pleadings further alleged that TransAlta unlawfully constructed a number of dams, power houses and
related hydroelectric facilitics on the plainuiffs' reserve and aboriginal lands. The pleadings claimed the plaintiffs have
not recewved any consideration or advantage arising from the construction of the dams and other structures. Further,
the pleadings alleged the plaintifTs have been deprived of the productivity and the use and benelits of the lands, water
and profits realized [rom them, including irrigation rights and revenues.

61 The pleadings also allcged that Canada breached its fiduciary obligations by {ailing to protect the plainiiffs' interests.

62 The pleadings sought a decluration that Canada was a trustee of the reserve and aboriginal lands for the benefit
of the plaintffs and that it was in breach of trust, as well as in breach of its fiduciary duties; the plaintiffs sought
$100 million compensation for these breaches. The pleadings songht a declaration that all sales, transfers, and other
surrenders of reserve and aboriginal lands were null and void and a declaration that the plaintiffs' aboriginal rights in the
surrendered lands were valid and subsisting and had never been extinguished. The plaintiffs also sought a declaration that
the structures on the riverbeds of the Bow, Kananaskis, and Ghost Rivers and lakes connected thereto were the plaintifls'
property, along with a declaration that the plaintiffs had riparian rights to the surrendered lands and were entitled to the
mines and mincrals. The pleadings sought general damages of $1 million for TransAlta's continuing trespass and special
damages of $250 million for the loss of water and irvigation rights. They also sought an accounting for all proceeds from
the surrender of the Lands.

63 OnJuly 14, 1999, the Federal Court Trial Division dismissed the Bearspaw action at a status review,
The concurvent uction: Wesley action

64 The plaintiffs filed the Wesley action in this Court in December 2003, amended their pleadings in November
2004 and again in July 2014. The Wesley action is a more comprehensive action than the above-described actions. The
pleadings assert unextinguished aboriginal title, and aboriginal and treaty rights over the Stoney Traditional Lands
and Natural Resources, and aboriginal and treaty rights to the Traditional Use Lands and Natural Resources. The
Traditional Lands comprise the arcas described as follows:

An arca bounded on the west by the Rocky Mountain divide, on the north by approximately 54 degrees latitude
North, on the south by the 49th Parallel of latitude, and on the east by approximately Highway 22 (but excluding
patented lands) and including all of the natural resources thercof:
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65  The Traditional Lands also comprise seven additional arcas in the regions of Sundre, Tay River, Nordegg-Edson,
Buck Lake, Rimbey, Pigecon Lake, and Sharphead, which are more particularly described in the pleadings.

66 The Traditional Use Lands are considerably larger. They include all the Traditional Lands and the areas described
as follows:

a. An area bounded on the west by the Rocky Mountain divide, on the south by the 49 ! pyrallel, on the east by
the Alberta-Saskatchewan border and to the north by approximately 54 degrees latitude North and including all
of the natural resources thereof?

67  The pleadings explain that the Traditional Use Lands include national and provincial parks, and forest reserves
and any other unpatented lands, but do not include Indian Reserves and the natural resources thereof set aside for other
Indian nations and Aboriginal Peoples. The pleadings specifically assert aboriginal and treaty rights to the Jands and
natural resources in and to all Stoney Indian Reserves, particularly Indian Reserves No. 142, 143, 144, 142B, 144A,
and 216.

68 Natural Resources is defined to include "living and inanimalte things, and for greater certainty includes the
forests and timber, surface and sub-surface waters, and the mines, mincrals and oil and gas, in and throughout the

Traditional Lands." In the Reply to Demand for Particulars, the plaintiffs further explain that Natural Resources include
the following:

a) animal resources of all kinds including all indigenous species of mammals, repiiles. amplibians, birds, fish,
invertebrates and inscets,

b) plant resources of all kinds including berries. root plants and medicinal plants,
¢} forestry resources ol every species,

d) water resources of cvery nafure including rivers, tributaries, lakes, streams and all bodies of water whether
navigable or non-navigable, as well as all sub-surface aquifers;

) mineral resources of all categories including oil, gas, coal, metallic and industrial minerals, precious and semi-
precious stones and gemstones, sand and gravel.

69 The plainmiffs assert a trust or [iduciary relationship between themselves and Canada that gave rise 1o obligations to
preserve and proteci the plaintiffs' aboriginal title, aboriginal rights and treaty rights in their lands and natural resources
They assert these duties also included the obligation to sccure the lands and natural resources from interference by third
purties and the duty 1o obtain the Plaintiffs’ consent prior to authorizing or permitting any works on or exploitation of
the natural resources in the lands. The plaintiffs allege that Canada has breached these trust and [iduciary obligations
in a number of ways, including by granting various authorizations, permits, leases, licences and contracts pursuant to
which works have been carried out on the lands and the natural resources extracted from them.

70 Asaconsequence, the plaintiffs allege they have been deprived of substantial revenues from their lands and natural
resources and have suffered severe losses and damages exceeding S10 billion.

71 The plaintifls allege they have received no benefit, no revenues, no compensation, nor monies of any kind from
the development, exploitation, extraction, marketing or sale of the natural resources taken from their lands outside their
Reserves.

72 The plamtiffs seek a declaration that they have unextinguished aboriginal title and existing aboriginal rights

and wreaty rights to their lands and natural resources, They also seek a declaration that they have had and contnue
1o have the right to exclusive use, enjoyment and ownership of the natural resources. They seek a declaration that the
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Delendants have breached their trust, fiduciary or other equitable obligations and that the Defendants have unlaw(ully
issued authonzations respecting the lands and natural resources The Reply to Demand for Particulars clarifies that the
authorizations refer to any and all authorizations, permits, licences. contracts and leases pertaimng in whole or in part
1o land within the fands and natural resources. which have been given or granted without specific prior consent of the
plaintiffs. The Plaintffs seek an order quashing all such anthorizations incompatible with abonginal title or inconsistent
with the exercise of aboriginal or treaty rights.

73 The plaintifls also seck a declaration that they have suffered losses und dumages in the total amount of S20 billion,
comprising $10 billion as a result of breaches by Canada and S10 billion for breaches by Alberta, The seek general
damages in these amounts and an accounting for the value of all natural resources extriucied from the lands including
royalties, payvments and liscal revenues,

74 The plainoffs seek mterlocutory and permanent relief as required to prevent further or new interference with thewr
asserted Aborigmal Title and rights over the lands and natural resources

75 Further. they seck from Alberta general and special damages for losses arising as a result of the purported
authorizations, permits, leases and contracts issued by Alberta and the natural resources extracted pursuant 1o them; an
accounting for Alberta's administration as constructive trustee of the lunds and the natural resources: and restitulionary
or other equitable remedies for Alberta's unjust entichment; as well as equitable compensation for ull other losses.

76 The plaintffs seek from Canada equitable compensation for losses arising as a result of the breaches of trusi.
Nductary and equitable duties; an accounting lor the admimistravion as trustee or Nduciary of the Lands and ity natural
resources: and restitutiomary and other equitable remedies for Canada's unjust enrichment.

Decision

77 Thold the Dixon action 1o be an abuse of process. A review of the history of the actions. including all the relevant
prior pleadings. makes 1t apparent that the Dixon action raises essentially the same claims regarding the Lands as those
in the TrimsAlta. Goodstoney and Bearspaw actions. The Plainufls settled the TransAlta action. The Goodstoney action
was partially settied. The Federal Court dismissed the remainder of the claim., The Federal Court dismissed the Bearspaw
action

78 Alberta was not named as a defendant in any of those previous actions, but that does not preclude a determination
that the Dixon action s an abuse of process. A finding of abuse of process is not limited to the strict requirements of res

Judicata oy issue estoppel. It is a more flexible mechanism for the cowrt to prevent the misuse of its procedures. In fact,

in some cases. the inclusion of new defendants it be seen as an indicator of abuse ol process: Cliershaff, at para 92

79 The Wesley action makes the abuse of process most obvious. T accept the Defendants' arguments that the Dixen
action is duplicative of the Wesley action. Ultimately. the Dixon action and the Wesley action refute to the same lands
and the same natural resources. and the sume alleged underlying aboriginal and treaty rights. For example. both actions
claim water and mineral rights over the same lands, In the Dixon acuion, the Phuntiffs assert that they have claims to the
beds, mines and minerals and water on the Horseshoe, Ghost and Kananaskis Lands along with the Bow River and any
other watter courses connected 1o or flowmg (rom the impugned lands

80 By comparison, the Replies and Amended Replies to Particulars in the Wesley action state that the Plamufly’
natural resource claims encompass "water resources of every nature including rvivers, tributaries, liukes, streams and all
bodics ol water whether navigable or non-navigable, as well as all subswi Face aquiters: mineral resources ol all eatcgories
including oil. gas, coal, metallic and industial minerals, precious and semi-precious stones and gemstones, sand and
aravel” in their alleged traditional territonies. The alleged traditional werritories are defined so broadly as 10 include the
Horseshoe, Kananaskis and Ghost Lands
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81 Furthermore, in the Dixon action. the Plaintiffs assert aboriginal title over large parts of what is now the Province
of Alberta. The Plaintiffs also assert aboriginal and treaty rights 1o the specific Lands and to the bed and waters of the
Bow River [Towing through the Stoney Reserves. They also allege that Canada and Alberta breached trust and fiduciary
obligations and seck compensation for those breaches, as well as compensation for the unlawful deprivation of the
various rights associated with the Lands and its resources.

82 Inthe Wesley action, the Plaintiffs asserl aboriginal title, and aboriginal and treaty rights over the Traditional Lands
and Natural Resources and aboriginal and ireaty rights over the Traditional Use Lands. The Traditional Use Lands
include much of southern Alberta and include the Stoney Reserves. The Natural Resources include, among other things,
all water and mincerals resousces. The Plaintiffs allege Canada and Alberta breached trust and fiduciary obligations and
seck compensation for those breaches. They also seck a quashing of all authorizations related to their lands that are
inconsistent with aboriginal title or inconsistent with the excrcise of aboriginal or trecaty rights.

83  The Plaintiffs attempt to distinguish the Dixon action and the Wesley action by stafing that the factual foundation
of the Dixon action is the loss of specific reserve lands, while the Wesley action docs not include the loss of reserve lands as
part ofits claim. I accept the Defendants' argument that the PlaintifTs seek declaratory relief over their Traditional Lands
and Traditional Use Lands, which include their reserve lands. 1 hold that the two actions make overlapping aboriginal
and treatly rights claims against the same lands and natural resources.

84 In essence, in both the Dixon and Wesley actions, the Plaintifls assert claims for improper use, occupation and
exploitation of hydroelectric and other resources. The Wesley claim purports 1o assert such claims over the PlaintitTs'
traditional territaries, which includes much of southern Alberta, while the Dison claim s focussed more specifically
on the Horseshoe, Kananaskis, and Ghost Lands, but as referenced above, it 100 makes assertions about the entire
traditional territorics.

85 A parly is not entitled to bring a sccond action while the first is still pending, There is no need for the pleadings to
be identical to find an abuse of process. Duplicative actions are a waste of court resources. 1 conclude from my review
of the pleadings and replies to demands for particulars that the Wesley action is a comprehensive claim that capiures
the more specific Dixon claim. 1 1ake guidance from the founditional rule 1.2(1) that states "the purpose of these rules
is to provide a means by which claims can be [uirly and justly resolved in or by a court process in o timely and cost
effective way." Fairness to the Defendants and 1o this Court require that the Plaintiffs bring one complete claim; the
Wesley action is that claim,

86 The Plaintifls argue that this court should keep in mind, when addressing the procedural issue, the underlying
importance of the substantive issues. They note that, to date, there have been no determinative rulings on the substantive
issues in the previous actions. T hold that the substantive issues raised in the Dixon action can be addressed in the
concurrent Wesley action, The lands and natural resources af issue in the Dixon action arc also al issuc in the Wesley
action and should be pursued in that forum. Judicial economy requires that the Plaintiffs' claims be presented in one
action. Furthermore, the administration of justice requires one decision on these issues, not multiple decisions. Finally.
the Plaimiiffs have been litigating these issues for 30 years. The interests of finality require them to pursue one action
with diligence to 115 conclusion.

87  The Plaimilfs ask for some of the alternutive remedies under rule 3.68. namely, that they be given the option to
amend their pleadings or that the action be stayed rather than suuck. They also suggest this court could give them the
opporlunity 1o better particularize their claims 1o show the differences between them.

88 [apree with the Defendants' submission that the Plainuffs' request to amend their pleadings instead of having them
struck is "indicative of the Plaintiffs working to keep their claim alive by: a) commencing a new action; and b) seeking
the indulgence of the Court to once again allow them more time 1o amend their pleadings. At this stage of these multiple
proceedings, the pleadings say what the pleadings say.”
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89 T agree that the Plaintiffs should not be given another opportunity to amend the Dixon action. 1 hold that the
Plaintiffs have had sufficient opportunity to particularize their pleadings - 1 find some of the particulars highlight that
the Wesley and Dixon actjons are duplicative.

90  This action is an abuse of process. More particulars, or a stay, are not apt given this holding. The Wesley action,
being comprehensive, is the action that should proceed.

91  Aflter the conclusion of argument, Alberta sent a copy of the recent Federal Court decision in Samson Indian Nation
and Band v. Canada. 2015 FC 8§36 (F.C.). Russell J held that limitation periods apply to Aboriginal claims for breach
of Nduciary duty. However, having found an abuse of process, I will not address the Defendants’ argumenis supporting
a summary dismissal application on limitations grounds, A decision in this type of litigation should be narrow. With
respect to the Plaintiffs' limitations argument and the Constitutional Question in the Dixon action, the Court of Appeal
stated at para 20 of its decision in this case, supra, that Vit may be unnecessary for the court to rule on the constitutional
question, if the matter can be disposed of without so doing.” The Supreme Court of Canada has also stated that an
unnecessary constitutional pronouncement is inappropriate: sce Moysa v. Alberta ( Labowr Relations Board ). [1989] |
S.C.R. 1572 (S.C.C)) at para 15-16.

Conelusion
92 The Defendants' application under Rule 3.68 to strike the Dixon action as an abuse of process is granted. The

partics may speak to costs, il necessary,
Application granted: action dismissed.
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Civil practice and procedure —- Judgments and orders — Res judicata and issue estoppel — Issue estoppel — General
principles

Professional disciplinary procecdings and private civil actions arising out of same facts — Plainuff was arrested by
defendant police officers, and alleged unlawful arrest and usc of excessive force — Plaintiff brought civil action and
also complained to defendant police services board — Board directed hearing into plaintifT's allegations, hearing
officer dismissed complaint, and after multiple admimistrative and judicial steps, finding that officers had not
misconducted themselves was upheld by Divisional Court — Officers then brought motion for order dismissing
action as issue estopped by findings of hearings officer — Motion was granted, action was dismissed, plaintiffs
appeal was dismissed and plaintiff appealed to Supreme Court of Canada — Appeal allowed — No rule barred
police disciplinary proceedings from application of issue estoppel — However, relief from prima facie valid issue
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estoppel may lie where fundamental difference exists between purpose of proceedings as between same partics
— In present case, given different standards of proof and fact that plaintiff could obtain no personal relict in
prior proceedings, it was appropriate to relieve plaintiff from impact of issue estoppel, and appeal was accordingly
properly allowed.

Law enforcement agencies -— Police — Duties, rights and liabilities of officers — Statutory protection of police from
civil liability — Limitation of actions

Issue estoppel — As between internal police disciplinary proceedings and private civil actions arising out of same set
of fucts — PlaintilT was arrested by defendant police officers, und alleged unlawful arrest and usc ol excessive force
— PlaintifT brought civil action and also complained to defendant police services board — Board directed hearing
into plaintilTs allegations, hearing olTicer dismissed complaint, ind after multiple administrative and judicial steps,
finding that officers had not misconducted themsclves was upheld by Divisional Court — Officers then brought
motion for order dismissing action as issuc cstopped by findings of hearings officer — Motion was granted, action
was dismissed, plaintiff's appeal was dismissed and plaintiff appealed 10 Supreme Court of Canada — Appeal
allowed — Wo rule barred police disciplinary proceedings {from application of issuc cstoppel — However, relicl
from prima facie valid issue estoppel may lie where fundamental difference exists between purpose of proceedings
as beiween same parties — In present case, given dilferent standards of prool and fact that plaintiff could obtain no
personal relief in prior proceedings, it wis appropriate to relieve plaintiff from impact of issue estoppel, und appeal
was accordingly properly allowed.

Administrative law — Practice and procedure — In action for damages for unlawful administrative action

Issuc estoppel — Professional disciplinary proceedings and private civil aclions arising out of same facts — Plaintiff
was arrested by defendant police officers. and alleged unlawful arrest and usc of excessive force — Plamuff brought
civil action and also complained to defendant police services board Board directed hearing into plaintiff's
allegations, hearing officer dismissed complaint, and after multiple admmistrative and judicial steps, finding that
officers had not misconducted themselves was upheld by Divisional Court — Officers then brought motion for order
dismissing action as issue estopped by findings of hearings officer — Motion was granted, action was dismissed,
plaintiff's appeal was dismissed and plaintifT appealed to Supreme Gowrt of Canada — Appeal allowed — No
rule barred police disciplinary proceedings from application of issue cstoppel — However, reliel from prima facie
valid issue estoppe] may lie where fundamental difference exists between purpose of proceedings as between same
parties — In present case. given different standards of proof and fact that plaintifT could obtain no personal relief in
prior proceedings, it was appropriate 1o relicve plaintill [rom impact of issue estoppel. and appeal was accordingly
properly allowed.

Procédure civile -— Jugements ct ordonnances — Chose jugée ¢t préclusion découlant d'une question déji iranchée —
Préclusion découlant d'une guestion déja tranchée — Principes généraux

Mémes laits ont donné licu & des procédures judiciaires ¢t & des actions civiles — Demandcur avait é¢ arréié par
les agents de police défendeurs et on a fait valoir que P'arrestation avait ¢1¢ abusive ot que la force utilisée avait été
excessive — Demandeur a déposé une action au civil et a également déposé une plainie devant la commission des
services de police défenderesse — Commiission a ordonné la tenue d'une audience afin de vérifier les allégations du
demandeur, le premier juge a rejeté la plainte et, au terme de nombreuses étapes administratives et judiciaires. la
conclusion selon laguelle les agents de police ne s'étaient pas méconduits a ét€ confirmée par la Cour divisionnaire —
Agents de police ont alors déposé une requéte demandant le rejet de Paction en raison de la préclusion découlunt des
conclusions du premier juge — Requéle a ¢1¢ accueillie, I'action a é1¢ rejetée, Fappel du demandeur a ¢1é rejete et ce
dernier a formé un pourvoi devant la Cour supréme du Canada — Pourvoi accueilli — Aucune regle n'empéchait que
la régle de la préclusion s'applique aux procédures disciplinaires de la police — Toutelois. une mesure de réparation
peut ére ordonnée malgré le principe de la préclusion lorsque les fins auxquelles servent les différentes instances
impliguant les mémcs parties sont fondamentalement distinctes — En l'espéce, compte tenu des différentes normes
de preuve et le fait que le demandeur ne pouvait obtenir avcune réparation dans le cadre des premiéres proccdures,
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il était raisonnable de ne pas appliquer le principe de la préclusion a I'encontre du demandeur, et le pourvoi a €1é
accueilli en conséquence.

Organismes chargés de I'application de la loi --- Police — Obligations, droits et responsabilités des policiers —
Exonération accordée par la loi aux policiers en matiére de responsabilité civile — Prescription

Préclusion — Meémes laits ont donné licu & des procédures judiciaires et a des actions civiles — Demundeur avait ¢1é
arrété par les agents de police défendeurs et on a fait valoir que l'arrestation avait été abusive et que la force utilisée
avait é1é excessive — Demandeur a déposé une aclion au civil et a également déposé une plainte devant la commission
des services de police défenderesse — Commission a ordonné la tenue d'une audience afin de vérilier les allégations
du demandeur, le premier juge a rejeté la plainte et, au terme de nombreuses étapes administratives et judiciaires, la
conclusion selon laquelle les agents de police ne s'étaient pas méconduits a é1¢ confirmée par la Cour divisionnaire —
Agents de police ont alors déposé une requéte demandant le rejet de I'action en raison de la préclusion découlant des
conclusions du premier juge — Requéte a ét¢ accucillie, I'action a ¢1é rejetée, 'appel du demandeur a ¢té rejeté ct ce
dernier a formé un pourvoi devant la Cour supréme du Canada — Pourvoi accueilli— Aucune régle n'empéchail que
Ia régle de la préclusion s'applique aux procédures disciplinaires de la police — Toutefois, une mesure de réparation
peut étre ordonnée malgré le principe de la préclusion lorsque Ies fins auxquelles servent les différentes instances
impliquant les mémes parties sont fondamentalement distinctes — En l'espéce, compte tenu des différentes normes
de preuve et le fait que le demandeur ne pouvait obtenir aucune réparation dans le cadre des premitres procédures,
il était raisonnable de nc pas appliquer le principe de la préclusion i l'encontre du demandeur. et le pourvoi a é1é
accueilli en conséquence.

Droit administratif --- Procédure — Dans le cadre d'une action en dommages-intéréts déconlant d'une décision
administrative illegale

Préclusion — MéEmes Mits ont donné licu A des procédures judiciaires et 4 des actions civiles — Demandeur avait 1€
arrété par les agents de police défendeurs et on a fait valoir que 'arrestation avait été abusive et que la foree utilisée
avait é1é excessive — Demandeur a déposé une action au civil et a également déposé une plainte devant la commission
des services de police défenderesse — Commission a ordonné Ja tenue d'une audience afin de vérifier les allégations
du demandeur, le premier juge a rejeté la plainte et, au terme de nombreuses étapes administratives et judiciaires, la
conclusion sclon laquelle les agents de police ne s'étaient pas méconduits a €1¢ confirmée par la Cour divisionnaire -
Agents de police ont alors déposé une requéte demandant le rejet de 'action en raison de lu préclusion découlant des
conclusions du premier juge — Requéte a ét€ accueillie, l'action a 616 rejetée, Vappel du demandeur a ¢1¢ rejeté et ce
dernier a formé un pourvoi devant la Cour supréme du Canada — Pourvoi aceueilli — Aucune régle n'empéchait que
la régle de la préclusion s'applique aux procédures disciplinaires de la police — Toulefois, une mesure de réparation
peut &re ordonnée malgré le principe de la préclusion lorsque les fins auxquelles servent les différentes instances
impliquant les mémes partics sont fondamentalement distinctes — En l'espéce, compte tenu des différentes normes
de preuve et le fait que fe demandeur ne pouvait obtenir aucune réparation dans le cadre des premiéres procédures,
il ¢1ait raisonnable de ne pas appliquer le principe de la préclusion & I'encontre du demandeur, et fe pourvoi a été
accueilli en conséquence.

The plaintiff was arrested by the defendant police officers after u disturbance at « court house. The plaintiff alleged
that the arrest was unlawful and that the defendant officers employed excessive force in the course of the airest.
The plaintiff brought a private civil action for damages and also complained (o the defendant police services board.
The board directed a hearing into the plaintifP's allegations pursuant to the disciplinary provisions of the Police
Services Act. The hearings officer found that there was no substance to the plaintilf’s allegations and dismissed
the complaint. The plaintiff's appeal to the Ontario Civilian Commussion on Police Services was allowed and the
officers brought an application for judicial review, The Divisional Court granted the application and restored the
decision of the hearings officer.
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The officers then brought a motion in the plaintiff's civil action for a declaration that the action was barred as
issue estopped by the decision of the hearings officer as ultimately upheld by the Divisional Court. The motion
was granted, the action was dismissed, the plaintiff's appeal to the Court of Appeal was dismissed and the plaintiff
appealed, with leave, to the Supreme Court of Canada.

Held: The appeal was allowed.

]
|

Per Cromwell, Karakatsanis JJ. (McLachlin C.J.C., Fish J. concurring); Issue estoppel may lic by reason of lindings
J made in the course of police disciplinary proceedings. There is no general rule of policy which should bar this.

However, a discretion exists in superior courts to grant reliel from the cifect of issue estoppel. Obviously such
discretion should be exercised where the first proceedings were actually unfair. but reliel may be granted from issuc

l estoppel in fair proceedings where a clear legislative distinction exists between the purposes of the first and second
i proccedings. What is relevant is the partics' reasonable expectations of the stakes of each proceeding.

1 In the present case, the purpose of the internal disciplinary proceedings and the present private civil action were very
] . . . . . . . - " - . .

i different. The disciplinary proceeding was conducted fairly from the perspective of the plaintiff, and the plaintiff's

position was given a [air hearing. However, nowhere in the Police Services Act was it suggested that any finding
made there could prejudice the plainuifls eivil action. Additionally, given the possible consequences to the officers,
the disciplinary hearing had a more strenuous standard of proof than the civil standard of prool to a bulance

e

of probabilitics. and significantly u disciplinary finding against the officers would not entitle the plaintiff to any
private remedy. Accordingly, it was appropriate in the present case to relieve the plaintiff from issue estoppel. This
was particularly so given that the hearings officer was appointed by the chiel of the defendant police service, and
accordingly 1o have the decision of that hearings officer effectively immunize the service from civil liability would
breach the principle of nawural justice audi alteram partem.

[ |

Per LeBel, Abella JJ. (dissenting) (Rothstein J. concurring): Issuc estoppel exists to protect the finality ol adversarial
litigation and to bar a defendant from effectively being exposed to civil double jeopardy. The judgment of the
Supreme Court of Canada in British Columbia ( Workers' Compensation Board) v. British Columbia { Human Rights
J Tribunal) contains the appropriale test for the employment of issue estoppel where the [iist decision is made by an
administrative tribunal, 1t states that where the correct decision-maker, being a body given the express statutory
authority to make particular findings and resolve a dispute, makes those findings and resolves that dispute. courts
should grant deference in order to advance the principle of finality and 1o bar relitigation of identical issues as

| S——

berween identical parties. In the present case, the Court should properly grant deference to the hearings officer, the
“correct” decision-maker with authority delegated pursuant to the Police Services Act. The reasons of the majority
return the state of issue estoppel from administrative tribunals in Canada to what it was prior 1o British Culunbia

St

{ Workerst Compensation Board) v. British Columbia ( Human Rights Tribunal), and this is inappropriate.

| S

Relief from the application of issue estoppe! is properly granted where the first proceedings were unfair, but in the
present case the administrative disciplinary proceedings were fair to the plaintiff. The appointment of the hearings
officer by the chiel of the defendunt police service was not unfair, as similar sorts of appointments have been
validated by courts in the past and security of tenure is not the only hallmark of quasi-judicial independence. The
appeal should be dismissed.

[~

3-,' Le demandeur a ¢t¢ arrété par les agents de police défendewrs aprés un comportement perturbateur dans une salle
d'audience. Le demandeur a fait valoir que Farrestation était abusive et que les agents de police défendeurs avaient
cu recours a une force excessive lors de 'arrestation. Le demandeur a déposé une action civile en dommages-intéréts
3, ainsi qu'une plainte 4 la commission des services policiers. La commission a ordonné la tenue d'unc audience visant
d & vérifier les allégations du demandeur, conformément aux dispositions de a 1.oi sur les services policiers cn maticre

| SRS (WS
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disciplinaire. Le juge chargé de I'audience a conclu que les allégations du demandeur n'élaient pas fondées et a rejeté
la plainte. L'appel du demandeur interjeté auprés de Ia Commission civile des services policiers de I'Ontario a été
accueilli et les agents de police ont déposé une requéte en contrdle judicinire. La Cour divisionnaire a accueilli la
requéte ct rétabli la décision du premicr juge.

Les agents de police ont ensuite déposé uné requéte dans le cadre de l'action du demandeur visant & obtenir une
déclaration que l'action devait étre rejetée par 'upplication du principe de la préclusion découlant d'une question
déja tranchée par le premier juge et confirmée par la Cour divisionnaire. La requéte a eté accueilhe, 'action rejetée,
I'appel interjeté par le demandeur auprés de la Cour d'appel a é1¢ rejeté ¢t ce dernier a formé un pourvoi, avec
autorisation, devant la Cour supréme du Canada.

Arrét: Le pourvoi a éi¢ accueilli.

Cromwell, Karakatsanis, JJ. (McLachlin, J.C.C., Fish, J., souscrivant & leur opinion) : Les conclusions tirées
dans le cadre des procédures disciplinaires de la police peuvent constituer matiére a préclusion. Il n'y a aucunc
régle de politique générale qui puisse faire obstacle & cela. Towtefois, les cours supérieures possédent le pouvoir
discrétionnaire d'ordonner une mesure de réparation visant a contrer les conséquences de la préclusion. De toute
¢vidence, un tel pouvoir discrétionnaire devrait étre exercé dans le cus ot les premiéres procédures sont véritablement
injustes, mais il est également possible d'ordonner une mesure de réparation en raison de la préclusion lorsque les
premiéres procédures ont ¢1é équitables 'il y a une distinction statutaire cluire entre les fins poursuivies par les
premiéres procédures et celles poursuivies par les procédures subséquentes. Ce qui importait, ¢'élaient les attentes
raisonnables des parties 4 'égard des enjeux de chacune des procédures.

En l'espéee, les procédures disciplinaires internes et Ia présente action civile et privée servaient des fins trés difi¢rentes.
Les procédures disciplinaires ont ¢1& menées de maniére équitable du point de vue du demandeur et ce dernier a pu
fairc valoir sa position dans Ie cadre d'une audience équitable. Toutcefois, il n'y a rien dans la Loi sur les services
policiers qui laissait croire gue toute conclusion lirée aux termes de telles procédures pourrait mettre en péril action
du demandeur. De plus, compte tenu des conséquences possibles auxquelles les agents de police ¢taient exposés,
Ia norme de preuve dans le cadre des procédures disciplinaires était plus sévére que la norme de la prépondérance
des probabilités applicable en matiére civile el plus important encore, une conclusion défavorable aux agents de
police en matiére disciplinaire ne donnerait pas au demandeur le droit d'obtenir une réparation privée. Auss. il était
raisonnable en Fespéce de ne pas appliquer le principe de la préclusion. 1l devait tout particuliérement en étre ainsi
compte tenu du fait que le premier juge avait ¢1¢ nommé par le dirceteur du service de police défendeur ct. ainsi. s'l
fallait que la décision de € juge mette effectivement le service i 1'abri d'unc responsabilité civile, cela contreviendrait
4 la régle de justice naturelle audi alterain partem.

LeBel, Abella, 1J. (dissidents) (Rothstein, J., souscrivani a leur opinion) : La préclusion a pour but de protéger la
finalité d'une procédure contentieuse et d'éviter que le défendeur soit, dans les faits, tenu civilement responsable
deux lois pour le méme geste. La Cour supréme du Canada, dans l'arvét British Coliumbia ( Workers' Compensation
Board) v. British Columbia ( Hwman Rights Tribunal), a établi le critére applicable en matiére de préclusion lorsque
la premiére décision est rendue par un tribunal administratif. Selon la Cour, lorsque le véritable décideur, celui 4 qui
I'on a confié le pouvoir statutaire de tirer des conclusions particuliéres et de trancher un litige, tire ves conclusions
et tranche ce litige, les tribunaux devraient faire preuve de déférence alin de respecter le principe de la finalité et
d'éviter que des questions identiques opposant les mémes parties ne fassent 'objet d'instances supplémentaires, En
I'espéce, la Cour devrait faire preuve de déférence a I'égard du premier juge, le « véritable » décideur a qui la Lot
sur les services policiers a confié le pouvoir de rendre la décision. Les juges majoritaires abordaient la question de la
préclusion dans leurs motifs en apphiquant aux tribunaux administratifs linterprétation qui prévalait avant l'arrét
British Colwnbia { Workers' Compensation Board) v. British Colwmbia ( Human Rights Tribunal), et cela n'était pas
raisonnable.
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Lorsque les premiéres procédures sont inéquitables, il est approprié d'accorder réparation cn application de la
doctrine de la préclusion, mais, cn l'espéce, le demandeur avait &1é traité de maniére équitable dans le cadre
des procédures disciplinaires. La nomination du premicr juge par le directeur du service de police défendeur ne
produisait pas d'effets inéquitables. Des nominations similaires ont é1é confirmées par les tribunaux par le passé
et l'inamovibilité des juges n'éait pas Ia seule caractéristique de 'mdépendance du processus quasi-judiciaire. Le
pourvoi devrait étre rejeté.
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L.R.(3d) L, {sub nom. Dwsmidr v New Brunswick ) [2008] 1 S.C.R. 190, 844 A P.R. 1. (sub nom. Dunsiun
v ANew Braoswick ) 2008 C.1.1.C. 220-020. DTUE, 2008T-223, 329 NULR, (2d) 1. (sub nom. Dunsmuir v New
Brimswick ) V70 LA.C.(dthy 1. fsub nont. Dunsmdr v New Branswick § 291 DR (4ih) 377, 2008 CarswellNB
124, 2008 CarswellNB 1232008 SCCY. 64 C.C.E L. (3d) 1. (sub nom. Dunsnwit v New Brunswick) 95 L CR
65 (S.C.C.) — considered

Parker v. Niagara Regional Police Service (2008). 2008 CarswellOnt 119232 0.A.C. 317 (Ont. Div. CL) —
referred to

Porter v. York Regional Police (2001), 2001 CarawellOni 2030 (Ont. 8,C.J.) — considered

Selweneke v Omtario (2000). 2000 CarswellOnt 339, 47 QR (3d) Y7, 48 C.C 1. (2d) 306, (sub nom
Sehweneke v. Oniavio ( Muorisger of Education) ) 130 0N C. 93, 41 C.P.C. (4th) 237 (Oni. C.A.) — considered

Nexl canaps ¢



e M i M e [N [ [S— el [V

[ )

==<=d r———— |

e

Penner v. Niagara Regional Police Services Board, 2013 SCC 19, 2013 CarsweliOnt 3743
2013 SCC 19, 2013 CarsweliOnt 3743, 2013 CarswellOnt 3744, [2013] 2 S.C.R. 125...

Sharma v. Waterlov Regional Police Service (2006). 2006 CarswellOnt 3344, 213 O.A.C. 371 (Oni. Div. Ct)
— considered

Toronto (City) v. CU.P.E., Local 79(2003). 232 D LR, (4th) 3859 Admin. LR (3th) 161, [2003}38.C R. 77.
17 C.R. (61h) 276, 2003 SCC 63. 2003 CarswellOnt 4328, 2003 CarswellOnt 4329, 311 NLR. 201, 2003 C L L.C.
220-071, 179 0.A.C. 291, 120 LA.C. (dih) 225,31 C.C.E.L. (3d) 216 (8.C.C.) — followed

Cases considered by LeBel, Abella JJ. (dissenting):

Alliance Pipeline Lid, v. Smith (2011). 328 D.L.R. (4th) 1. 50 C.ELL R, (3d) 161, 16 Admin, L.R. (3thy 157,
[2004] 1 S.C.RL 160, 2011 SCC 7, 2001 CarswellNat 202, 2011 CarsweliNat 203, 102 L.C.R. 1. 412 N.R. 66
(S.C.C.)— considered in a minority or dissenting opinion

Angle v. Minister of National Revenue (1974). 1974 CarswellNa 375, 28 D.T.C. 6278, 1974 CarswellNat 375T,
[1975]28.C.R. 248,47 D.L.R. (3d) 544, 2 N.R. 397(8.C.C.) — considered in 4 minority or dissenting opinion

Boucher ¢. Stelco Inc. (2005). (sub nom. Bowrdon v, Sieleo) 341 NLR. 207, [2005] 3 S.C.R. 279. {sub nom.
Bourdon . Steleo e, ) 2005 C.E.B. & P.G.R. 817348 C.C.P.B. 167, 2005 CarswellQue Y790, 2003 CarswellQue
9791, 2005 SCC 64. (sub nom. Bourdon v. Steleo Ine 4 2539 D.LR. (3th) 34 (S.C.C.) = considered in a minority
or dissenting opinion

British Cohunbia { Workers' Compensation Board) v. British Colunihia { Hiuman Rights Tribunal) (2011). 25
Admin, LR, (3th) 173, 2011712 WW.R. 1L 23 B.CLR. (5ih) 1,337 DUOLR. (hih) 413, 421 N R33R, 2011
SCC 532, 2011 CarswellBC 2702, 2011 CarswellBC 2703, (sub nom. B:C ( W.C B v Figivia) 2012 C L .CL
230-001, 95 C.C.E.L. (3d) 169, fsub nom, British Coltwnibua ( 1Workers' Comnpensation Board) v Figlivla) [2011]
3S.CR.422 311 B.C.A.C 1329 WA C. | (S.C.C.) — considercd in a ininority or dissenting opinion

Cuanada ( Attorney General) v. Mowar (20113, 93 C.C.LEL, (3d) |, DUT.E 204 UT-708. 337 D.L.R. {4ih) 383, 26
Admin. L.R. (5th) 1. 2011 CarswellNat 4190, 2011 CiarswellNat 4191, 2011 SCC 53. 422 N.R, 248, (sub nom.
CH.RCv. Canada .G )2001 CLL.C.230-043, 7 subnom. Canada { Cnadian Hunan Rights Conuission )
v. Crmada ( Atorney General} ) [2011] 3 S.C R. 471 (S.C.C.) — considered in a minority or dissenting opinion

Cuarl-Zeiss-Stiftung v. Ruyner & Keeler Lid. { No, 2) (1966). [1967] 1 ALC. 853, [1967] R.P.C. 497, [1966] 2 All
E.R. 336, [1966] 3 W.LL.R. 123 (U.K. H.L.) — refered to in a minority or dissenting opinion

Danyluk v. Ainsworth Technologies Ine. (2001), 34 O.R. (3d) 214 (headnote only), 201 DR, tdih) 193, 10
CC.EL. (3d) 1, 2000 C.L.L.C.210-033, 272 N R |, 149 OA.C. 1. 7 C.P.C.(3th) 199, 34 Admin. L.R. (3d)
163, 2001 CarswellOnt 2434, 2001 CarswellOnt 2435, 2001 SCC 44, {20011 2 8.C.R 460 (8.C.C.) — considered
in u minority or dissenting opinion

EnerNorth Indusiries Ine., Re (2009), 2009 ONCA 536, 2009 CarswellOnt 3886. 55 C.B.R. (3th) 1. 96 O.R. (3d)
1. (sub nom. EnerNorth Industrios { Bunkeupr). Red 254 QA C. 235 (Ont. C.A.) — considered in a minority
or dissenting opinion

N.LN.U. v. Newfoundlund & Labrador ( Treasury Board) (2011), 2011 CarswellN{ld 414, 2011 CarswelINId
315, 2011 SCC 62, 38 Admin. LR (5ih) 255, /sub nom N/l and Labridor Nurses' Union v Newfoudlad
and Leibrador ( Treasury Board) J 2010 C1LL.C.220-008. /sub nom. Newjoundland & Labvador Nueses' Union
v, Newfoundland & Labrador ( Treasury Bowrd ) 424 N R 2200 340 D LR, (hy 17, DTE 2002T-7, [sub
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nony, New foundland & Labrador Nupses' Union v. Newfoundland & Labrador { Treasury Boare ) ) [2011]3 S.C.R.
708, 213 L.A.C. (dth) 95, 97 C.C.E.L. (3d) 199, {sub nom. Newfawndlinied and Labrador Nurses' Union v
Newfoundhd and Labrador { Treusary Board ) 1986 AD.R. 340, (sub nom. Newfowndlancd ond Labiwdor Nurses'
Union v. Newfoundland and Labrador ( Treasury Board 10 317 Nild. & P E.LR. 340 (S.C.C.) — refered to in a
minority or dissenting opinion

New Brunswick { Board of Management) v. Dunsmuir (2008). 372 N.R. 1. 69 Admin. L.R. (dthy 1. 69 Imm.
L.R.{3d) 1. 7sub nom. Duwsoauiy v. New Branswick  [2008) 1| S)C.R. 190, 844 AP.R. 1. rsub nom. Dunsinwir
v. New Branswick) 2008 C.L.L.C. 220-020. D.T.E. 20081-223. 329 N.B.R. (2d) 1. fsub nom. Dunsuir v. New
Brimywick ) U0 LAC. (dth) 1. ¢ sub nom. Dunspnar v. New Bramswick p 291 D.LR. (1h) 377, 2008 CarswellNB
1242008 CarswelNB 125, 2008 $SCC 9. 64 C.C.IE.L_(3d) 1. rsub nom. Dunsomir v. New: Brunswick) 95 L.C.R
(3 (8.C.C.) — considered in a minority or dissenting opinion

Parker v. Ningara Regional Police Service (2008). 2008 CarswellOm 119, 232 O.A.C. 317 (Ont. Div. C1.) —
refered to in a minority or dissenting opinion

Porter v. York Regional Police (2001). 2001 CarswelQOnt 2030 (Ont. S.C.J.) — considered in a minorily or
dissenting opinion

Rasanen v. Rosemount Instriments Lid. (1994), 1994 CarswellOnt 00U, | C.CE L (2d) 161,94 C L1 C 14024,
17 OR.(3cd) 267 112 D LR, (4ih) 683, 65 O.A.C. 284 (Ont. C.A.) — considered in it minorily or dissenting
opinion

Revane v. Homersham (2000). 2006 BCCA 8, 2006 CarswellBC 9, 25 C.P.C. (6th) 209, 220 B.C.A.C. 292, 362

Schweneke v, Ontario (2000), 2000 CarswellOnt 339, 47 Q.R. (3d) 97. 48 C.C.E.L. (2d) 306, /sub nom
Schweneke v Ontario { Minisier of Education)) 130 Q.A.C. 93,41 C.P.C. (4th) 237 (Ont, C.A.) — considered
in & minority or dissenting opinion

Tsaoussis { Litigation Guardian of) v. Baerz (1998). 1998 CarswellOmt 3409, 165 D.L.R. (4th) 268, (sub nom
Tsaoussis v. Baers) 1120.A.C. 78,27 C.P.C. (4th) 223,41 O.R_ (3d) 257 (On1. C.A.) — considered in a minority
or dissenting opinion

Tsaoussis ( Litigation Guardian of ) v. Bact= (1999). (sub nom. Dsaensses v Bovrz ) 236 NOR RO (note). [1999]
I S.C R, xiv (note), sub nom. Ddorssiv v Baerz0 122 O.A.C 199 (note) (S.C.C.) — refered (o in a minority
or dissenting opinion

Wong v. Shell Canada Lid. (1995). 1993 Carswell Al 740,35 A, LR 3y 1, 13 CCEL (2d) 182, 17T4A R
287. 102 W.A.C. 287 (Alta. C.A.) — considered in a minority or dissenting opinion

Wong v. Shell Canada Lid. (1996). 41 Alta. L.R. (3d) al tnote). [1996] S.C.R. xiv (note). 42 Alta. LR, (3d) xan
{note), 193 AR S0 (mote), 135 WA C. 80 (noie) (S.C.C.) — refered to in a minorily or dissenting opinion

Statutes considered by Cronwell, Karakatsanis JJ.:

Police Services Act. R.S.0. 1990, ¢, P.15

Generally — referred to
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Pt. 11 — referred 10
Pt. IV — referred 10
s. 60(4) — considered
5, 64(1) — considered
5. 64(7) — considered
s. 64(8) — considered
s. 64(10) — considered
s. 68(1) — considered
s. 68(5) — considered
5. 69(3) — considered
s. 69(4) — considered
s, 69(7) — considered
s. 69(8) — considered
s. 69(9) — considered
s. 70(1) — considered
s. 71(1} — considered
5. 76 — considered

s. 76(1) — considered

5. 80 — considered

Provincial Offences Act, R.S.0. 1990, ¢. P.33
Generally — referred to

Stanntory Povers Procedure Aet, R.S.0. 1990, c. §.22
s. 10— considered

s. 10.1 [en. 1994, ¢. 27, s. 56(20)] — considered
Statutes considered by LeBel, Abella JJ. (dissenting):

Employment Standardy Code, S A 1988, ¢ E-102
Generally — referred to

s. 9(1) — considered

s. 9(1)(a) — referied 1o
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Polive Services Aer, R.S.0. 1990, ¢. P.15
Generally — referred 1o

5. 64(7)-64(10) — referred 1o
s. 64(10) — considered

s. 69 — considered

s. 69(8) — considered

s. 69(9) — considercd

s. 80 — considered

Staturory Powers Procedure Aci, R.S.0. 1990, ¢. 8.22
Generally — considered

Rules considered by LeBel, Abella JJ. (dissenting):

Rules of Civil Procedure, R.R.O. 1990, Reg. 194
R. 21.01 — considered

Regulations considered by Cromwell, Karakatsanis JJ.:

Police Services Aer, R.S.0. 1990, ¢. P15
General, O. Reg. 123/98

Sched., 5. 2(1)(2)(i) — considered
Sched., s. 2(1)(g)}(n) — considered

Regulations considered by LeBel, Abella JJ. (dissenting):

Police Services Act. R.S.0. 1990, ¢. P.15
General, O. Reg. 123/98

P1. V — considered

Sched. — considered

Authorities considered:

s

Handley, H.R., Spencer Bower and Handley: Res Judicara, 3t ed. (London: LexisNexis, 2009)
Lange, Donald J., The Dovirine of Res Judicata in Canada, 3rd ed. (Markham, Ont.: LexisNexis Canada, 2010)

Lesage, Patrick 1. Report on the Police Complaints Svstem in Ontario (Toronto: Ministry of the Attorney General,

S0

2005)
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APPEAL by plaintiff from judgment reported at Penner v. Niugara Regional Police Services Board (2010, [2010] O 1.
No. 4046, 325 D 1R, (4th) 488. 267 O,A.C. 259, 2010 ONCA 616. 2010 CarswellOnt 7164, 94 C.P.C. (61h) 262. (sub
nom. Peuner o Niagura { Coommission des services policiers) ) 102 QR (3d) 700, (sub nom. Penner v Niugara ( Police
Services Board 1) 1020 R, (3d) 688 (Ont. C.A.). dismissing plaintilTs appeal from judgment granting defendants’ motion
to dismiss action for damages in false imprisonment and battery as issue estopped by findings in prior administrative
proceeding.

POURVOI formé par le demandeur & I'encontre d'une décision publiée & Penner v. Niugura Regional Police Services
Board (2010), [2010] OJ. No. 4046, 325 DL R (4th) 488, 267 O.A.C. 259, 2010 ONCA 016, 2010 CarswellOnt 7164,
94 C.P.C (61h) 262, (sub nom. Penner ¢ Niagara ( Compuasion des seevieeys policiers] ) 102 QLR (3d) 700, (sub nom
Puener v Noagara { Police Services Board ) 1102 0.R. (3d) 688 (Ont. C.AL), ayant rejeté 'appel interjeté par le demandeur
a Pencontre d'un jugement ayant accueilli 1a requéte des défendeurs visant a laire rejeter Paction en dommages-intéréts
déposée dans le cadre d'une affaire de confinement illégal et d'actes de violence par 'application de la préclusion découlant
d'unc question déja tranchée lors des procédures administratives.

Cromwell, Karakatsanis JJ.:

] This appeal focuses on the discretionary application of issue estoppel. More particularly, the question is whether
the Ontario courts erred by striking many of the claims in the appellant's civil action against the police on the basis that
his complaint of police misconduct arising out of the same lacts had been dismissed by a police disciplinary tribunal.

2 The appellant, Wayne Penner, was arrested for disruptive behaviour in an Ontario courtroom. He filed a complamt
against two police officers under the Police Services Aci. R.S.0, 1990, ¢. P13 ("PSA"), alleging unlawlul arrest and use
of unnecessary foree, He also started a civil action agamst the Cowrt Security Officer, the two police officers, their Chict
of Police, and the Regional Municipality of Niagara Regional Police Services Bouard (1he "Police Services Board") in the
Superior Court of Justice, claiming damages arising out of the sume incident.

3 Mur. Penner's complaint under the PSA were referred by the Chiel of Police to a disciplinary hearing presided
over by a retired police superintendent. The police officers were found not guilty of misconduct. Mr. Penner wus a
party to the disciplinary hearing and the subsequent appeals to the Ontario Civilian Commission oit Police Services (the
"Commission") and the Divisional Court.

4 The respondents applied to have the civil action dismissed on the basis of issue estoppel because, in their view, the
disciplinary hearing had finally resolved the key issues underpinning Mr, Penner's civil clitims.

5 Many of Mr. Penner's civil claims were struck on the basis of issue estoppel. The Ontario Court of Appeal agreed
with the motion judge, and determined that the application of issuc estoppel would not work an injustice in this case.

6 On appeal to this Court, the appellant did not seriously challenge that the preconditions of issue estoppel had
been met. The issue is whether the Court of Appeal erred in exercising its discretion to apply issue estoppel to bar Mr.
Penner's civil claims. Mr. Penner contends that the application of issue estoppel in this context would work an injustice
or unfairness because of the public interest i promoting police accountability. e submits that the courts, as guardians
of the Constitution and of individual rights and freedoms, must oversee the exercise of police powers: the importance of
this judicial oversight requires that issue estoppel not apply (o a disciplinary hearing decision under the PS4,

1 The respondents reply that this case turns upon its own exceptional circumstances; that the civil suit represents
a collateral attack on the final decision of the complaints process: and that the courts below were right 1o apply issue
estoppel in order to preclude relitigation of the same issues finally decided in the disciplinary proceedings.

§  We conclude that there is not and should not be a rule of public policy precluding the applicability of issue estoppel
to police disciplinary hearings based upon judicial oversight of police accountability. The Nexible appreoach to issue
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estoppel provides the court with the discretion to refuse 10 apply issuc cstoppel if it will work an injustice, even where the
preconditions for its application have been met. However, in our respectful view, the Court of Appeal erred in its analysis
of the significant differences between the purpose and scope of the two proceedings, and failed to consider the reasonable
expectations of the parties about the impact of the proceedings on their broader legal rights. Further, it is unfair 10 usc
the decision of the Chief of Police's designate to exonerate the Chief in a subsequent civil action. In the circumstances of
this case, it was unfair 10 the appellant to apply issue estoppel to bar his civil action. We would allow the appeal.

I. Background

9 In January 2003, Mr. Penner was sitting in a Provincial Offences Court while his wife was on trial for a traffic
ticket issued by Constable Nathan Parker. It was alleged that Mr, Penner disrupled the proceedings, refused to stop
interrupting and (o leave when asked to do so, and resisted arrest by Conslable Nathan Parker. Constables Parker
and Koscinski used foree to remove him from the courtroom. Once outside the courtroom, they again used force and
handcuffed him. Handcufied, Mr. Penner was then taken to the Niagara Regional Police station by Constable Parker,
where he was strip-searched and put into a holding cell. He sustained a black cyc, numerous scrapes, a bruised knee, and
a sorc wrist, elbow and sore ribs. Mr, Penner was cscorted by police to a hospital where he was examined and treated
for injuries he had sustained during the arrest. Mr. Penner was subsequently returned to the police station and charged
with causing a disturbance, breach of probation and resisting arrest. All charges were withdrawn by the Crown some
five months later, in June 2003.

10 After his arrest. Mr. Penner filed a public complaint under ss. 36 and 57 of the PS4 against Constubles Parker
and Koscinski, alleging unlawlul or unnecessary arrest, as well as use of unnecessary force. This led 10 a disciplinary
hearing for both police officers. In addition, in July 2003, Mr. Penner filed a statement of claim in the Ontario Superior
Court of Justice in relation to the same arrest, by which a civil action was commenced against the Police Services Board,
Constables Parker and Koscinski, the Chiel of Police and the Court Security Officer. Mr. Penner claimed damages for
unlawful arrest. false imprisonment, use of unnecessary force during and after the arrest, an unnecessary strip-search,
failure on the part of other officers to prevent his mistreatment, failure to provide timely medical assistance, improper
use of handeulfs, malicious prosccution and failure 1o co-operate with the investigation of his allegations.

I1. Summary of the Complaint Proceedings
A. Disciplinary Hearving Undey the PSA ( Decision of Supevintendent R. J. Fitches, dated June 28, 2004; A.R. at pp. 99-116)

11 Underthe PS4, a complaint is relerred to the Chiel of Police: s. 60(4). (All statutory reflerences are to the legislation
as it existed at the relevant time.) The Chief is obliged to have the complaint investigated (with some exceptions not
relevant here) and, in light of the results, to order a hearing into the matter if he or she is of the opinion that the officer's
conduct could constitute misconduct: ss. 64(1) and (7). If a hearing is ordered, it is conducted by the Chicl or a designate
on his or her behalf: ss. 64(7) and 76. The Chief also appoints the prosecutor: s. 64(8). The complainant is made a party
by statute and has participatory rights (ss. 69(3) and (4); Statutory Powers Procedure Act, R.S.0. 1990, c. S.22, ss. 10
and 10.1), but no access to discovery or production of documents beyond what the prosccution relies on, and there s no
right to compel the officer in question Lo testify: PS4, s. 69(7). The issue at the hearing is whether the alleged misconduct
has been "proved on clear and convincing evidence” (s. 64(10)) and, if so, what penalty is 10 be imposed on the officer
under ss. 68(1) and (5). No remedy or costs may be awarded to the complainant,

12 Here, disciplinary charges of unnecessary and unlawful arrest and use ol unnecessary lorce were laid against two
police officers: General, O. Reg. 123/98, Part V, Code of Conclucr, Sch., s. 2(1)(g)(i) and (ii). The Chiel appoinied a retired
police superintendent of the Ontario Provincial Police to conduct the hearing on his behallt. The hearing took place over
the course of several days in 2004, Mr. Penner represented himself, As the complainant, he led evidence, cross-examined
witnesses and made submissions. Several individuals who were present in the couriroom at the time of Mr. Penner's arrest
gave evidence before the hearing officer at the disciplinary hearing: the Prosecutor, Clerk of the court, Court Security
Officer, two lay people awaiting their own respective trials, Mr. Penner, his wife, and Constables Parker and Koscinski.
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13 The hearing ofTicer rejected much of the Penners' testimony. Instecad. he relicd primarily on the testimony of other
witnesses regarding the events surrounding Mr. Penner's arrest and concluded that Constables Parker and Koscinski
had reasonable grounds to arrest Mr. Penner for causing a disturbance in a public place. On the issue of whether the
officers had the lawful authority to make an arrest n a courtroom under the Provincial Offences Act, R.S.0. 1990, ¢.
P.33. while a Justice of the Peace was presiding, the hearing officer concluded that the prosecutor had failed 10 provide
sufficient evidence to show, "in any clear and cogent way, that Mr. Penner's arrest was not authorized by statute” (p.
13; A.R., at p. 111). The hearing officer therefore dismissed the allegation of unlawful arrest and found the Constables
not guilty of misconduct on this count.

14 Turning to the allegation of unnccessary use ol (orce, the hearing officer found that the Constables used a level
of force that was necessary to gain control over Mr. Penner. Relying upon his review of the video record at the police
station. he found that there was "no clear, convincing, or cogent evidence whatsoever" of unnecessary force there either
(p. 16; AR, at p. 114).

B. Appeal Before the Conunission ( Decision dated April 22, 2005; A.R. at pp. 117-130)

15 Asa party to the disciplinary hearing, Mr. Penner appealed the decision of the hearing officer to the Commission
pursuant to s. 70(1) of the PSA. He 100k the position before the Commission that there were no legal grounds for his
arrest.

16 The Commission concluded that the arrest in the courtroom was unlawlul because the Justice of the Peace gave
no direction to the Constables to arrest Mr. Penner. The Commission was satisficd that there was clear and convincing
cvidence that Constables Parker and Koscinski were guilty ol misconduct due 1o an unlawful and unnecessary arrest,
and thus any force used was unjustificd and unnecessary.

C. Appeal Before the Ontario Superior Court of Justice — Divisional Court (Parker v. Niagara Regional Police Service
(2008), 232 0.4.C. 317 (Om. Div. C1.)

17 On a further appeal by the Constables pursuant to s. 71{1) of the PSA, the Divisional Court held that the
Commission unreasonably ignored findings of fact made by the hearing officer, and that the Comumission was not justilied
in substituting their own findings. The Divisional Court concluded that the officers had legal authority to make the arrest
and restored the hearing officer's {inding that the Constables were not guilty of misconduct.

1. History of the Civil Action

18 Mr. Penner initiated a civil action in July 2003 based on the same cvents that formed the subject matter of ihe
disciplinary hearing, alleging, among other things, unlawful arrest and use of excessive force. After the decision from the
disciplinary hearing was reinstated by the Divisional Court in January 2008, the respondents filed a motion to dismiss
the civil action on the basis of issue estoppel.

A. Ontavio Superior Cowrt of Justice ( Fedak J.; 2009 CarswellOne 9420 ( Ont. 8.C.J.)

19 The motion judge concluded that Mr. Penner was estopped from bringing these claims. Mr. Penner's civil action
raised, among others, the sume two questions that were already decided by the disciplinary hearing and restated by the
Divisional Court: (1) was the arrest lawful; and (2) was unnecessary force used. either at the court or at the police station?
The judge apphed the test outlined in Danyluk v, Ainsworth Technologies Ine,. 2001 SCC 44, 120012 8.C R 460(S C.C.),
and concluded that the three preconditions for issue estoppel had been met.

20 First, the hearing officer’s decision was judicial and the hearing fulfilled the requirements of procedural fairness
because Mr. Penner made the complaint, appeared before the decision maker, fed evidence. examined witnesses and made
written submissions. Second, the decision was final. And third, the same parties 1o the civil action were also engaged
in the disciplinary hearing.
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21 AS to the second part of the Danyluk test, the motion judge stated that there were no prounds to excrcise his
discretion 1o not apply issuc estoppel.

22 We are assuming but not deciding that the decision of the hearing officer was admissible before the motion judge
for the purpose of considering issue estoppel. This issue was not addressed in the decisions below. Given our disposition,
it is not necessary to decide the issue.

B. Ontario Court of Appeal ( Laskin J.A., Moldaver and Avmstrong JJ.A. concurving; 2010 ONCA 616, 102 O.R. (3d)
88 (Omt. C.A.)

23 The Court of Appeal agreed with the motion judge that the three preconditions lor issue estoppel had been met.
However, the Court of Appeal found that the motion judge erred in failing 10 explain why therc were no grounds to
exercise his discretion to not apply issue estoppel. Accordmgly, the Court of Appeal considered whether it would be
unfair or unjust to apply issue estoppel despite the satisfaction of the three preconditions.

24 The Court of Appeal acknowledged that the different purposes of the disciplinary hearing and the civil action
weighed against the application of issue estoppel. The Court of Appeal concluded that the legislature did not intend 1o
preclude Mr. Penner's civil action simply because he filed a public complaimt under the PSA (para. 42). Further, the
Court of Appeu! considered that Mr. Penner had no financial stake in the disciplinary hearing (as the statute does not
provide [or compensation to a public complainant affected by police misconduct), although the strength of that factor
was diminished, in its view. by the potential benefit to Mr. Penner had there been i finding of misconduct. Despite these
Iactorsweighing against the application of issue estoppel, the Court of Appesl concluded that they were not determinative
considerations in the discretionary analysis.

25 The Court of Appeal ultimately concluded that applying issue estoppel would not work an injustice and decided
against exercising its discretion to not apply the doctrine based on the following factors:

+ on issucs of reasonable and probable grounds for arrest, as well as the use of excessive force during arrest, the
hearing officer had as much expertise as a court (at para. 45);

» the disciplinary hearing had "all the hallmarks ol un ordinary civil trial", and, in this case, the different standards
ol prool'in police disciplinary hearings and in civil actions arc immaterial (at paras. 48-51):

« Mr. Penner actively participated in the disciplinary hearing (at para. 52): and

« the PS.1 provides an aggricved party with the vight 1o appeal to the Commission. a right which Mr. Penner excicised
(at para. 53).

26 Accordingly, the Court of Appeal dismissed the appeal.
1V. Standard of Review

37 A discretionary decision ol a lower court will be reversible where that court misdirected itself or came to a decision
that is so clearly wrong that it amounts to an injustice: Efson v. Elsom. [1989]1 S.C.R. 1367 (8.C.C.), atp. 1375. Reversing
a lower court's discretionary decision is also appropriate where the lower court gives no or insufficient weight to relevant
considerations: Friends uf the Oldman River Society v. Canada ( Minister of Transport). 199211 SCR. 3 (S.C.C). at
pp. 76-77.

V. Analysis

A, Issue Estoppel: The Legal Framework
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38 Reluigation of an issue wastes resources, makes 1t risky for parties to rely on the results of their prior litigation,
unfairly exposes partics to additional costs. raises the spectre of mmconsistent adjudicative determinations and, where
the inittal decision maker is in the administrative law field, may undermine the legislature's intent in setting up the
administrative scheme. For these reasons, the Liw bas adopted a number of doctrines to hmit rehiugation.

29 The one relevant on this appeal is the doctrine ol issue estoppel, It balances judicial finality and cconomy and
other considerations of [airness to the parties. It holds that a party may not relitigate an issue that was finally decided
in prior judicial proceedings between the same parties or those who stand in their place. However, even if these elements
are present, the court retains discretion to not apply issue estoppel when its application would work an injustice,

30 The principle underpinning this discretion is that "[a] judicial doctrine developed to serve the ends of justice should
not he applied mechanically to work an injustice”: Danvlik, at para. 1: see also Toromo {City) v. CU. P E, Local 79,
2003 SCC 63, 2003] 2 S.C.R 77 (S.C.C.), at paras. 52-53.

31 Issue estoppel, with its residual discretion. applics to administrative tribunal decisions. The legal framework
governing the exercise of this diseretion is set out i Nani ik, In our view, this framework has not been overtaken by
this Court's subsequent jurisprudence. The discretion requires the courts to take into account the range and diversity of
structures, mandates and procedures of administrative decision makers however, the discretion must not be exereised so
as to. in effect, sunction collateral attack, or to undermine the integrity of the admintstrative scheme. As highlighted in
this Court's jurisprudence. particularly since New Brmswick ¢ Board of Management) v, Dunsnar. 2008 SCC Y2008
ISC R 190 (S.C.C. leanlition estabhishing administrative tnbunals reflecis the pohiey choiees ol the legislitors and
administrative decision making must be treated with respecet by the courts. However. as this Court said in Dy /., al
paria. 67: "The objective is to ensure that the operation of issue estoppel promotes the orderly administration ol justice
but not at the cost of real mjustice in the particular cuse.”

B. No Public Policy Rule Precluding Issue Extoppel with Respect to Police Disciplinary Hearvings

2 The Ontario Court of Appeal applied a conventional analysis of issue estoppel, analyzing the various factors
identified in Danviuk. Mr. Penner and i number of interveners ask this Court, as a matter of public policy. to prohibit the
application of issuc estoppel to [indings made in a police disciplinary hearing i it prevents a complainant [tom accessing
the courts for damages on the sume claims. They submit that the application of issue estoppel to police disciplinary
hearimgs usurps the role of the courts as guardians ol the Constitution and the rule of law, and that public pohicy requires
that police accountability be subject to judicial oversight. These submissions were raised overtly lor the first ime before
this Court

i3 Police oversight 1s a complex issue that atiracts intense public attention and differing public policy responses.
Over time. legistutive frameworks have been revised with the stated goals of promoting clficient police services and
increasing the transparency and accountability of the public complaints process. In o 2006 case. the Ontario Divisional
Court concluded that the legislature allowed for "institutional bias” in the manner of appointing a hearing officer under
s. 76(1) of the PS-A: Sharma v. Warerloo Regional Police Serviee (2000). 213 O.A.C. 371 (Ont, Div, Ct), at para. 27.
The parties in this case do not contest that this is a legitimate exercise of the legisfature's authority, and the Divisional
Court in Sharma, al para. 28, conctuded that the ability Lo appoint "retired police officers not associated with this force
is capable of founding such independence as necessary”. See also the Honourable Patrick J. Lesage, Report on the Police
Comiplaints Svsteny in Onrario (2003), at pp. 77-78.

34 The public complaints process incorporates a number of features to enhance public panicipation and accountability.
For instance, pursuant to Part 11 of the PS4, the Commission, as an agency comprised of civilian members, provides
independent oversight of police services in Ontario 10 ensure firness and accountability to the public. Part V seis out
a comprehensive public complaints process by which members of the public can file oflicial complaints agamnst policies
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or services. Judicial oversight of disciplinary hearings under the PS4 15 available by statutory right of appeal to the
Comnussion and then to the Divisional Court: see ss. 70(1) and 71(1).

3 We are not persuaded that it is either necessary or desirable o create a rule of public policy excluding palice
disciplinary hearings from the application of issue estoppel. The doctrine of issuc estoppel allows for the exercise of
discretion to ensure that no injustice results; it calls for a case-by-vase review of the circumstances to determine whether
its application would be unfair or unjust.

C. Discretionary Application of Issue Extoppel
01 ) Approach to the Exercise of Discretion

36 Weagree with the decisions of the courts below that all three preconditions for issue estoppel are established in this
case. Thus, this case turns upon the Court of Appeal's exercise of discretion in determining whether it would be unjust
to apply the doctrine of isstie estoppel in this case.

37 This Court in Danylih, at paras. 68-80, recognized several fictors identified by Laskin JLA, in Minon v. O'Shanter
Development Co. (1999). 32 O R (2dy 321 (Ont. C.AL). that are relevant to the discretionary analysis in the context of
a prior administrative tribunal proceeding.

KH] The list of factors in Danvik merely indicates some circumstances that may be relevant in a particular case 10
determine whether, on the whole, it is fair to apply issue estoppel, The list is not exhauostive. It is neither a checklist nor
an invitation to engage in a mechanical analysis

39 Broadly speaking, the lactors idenufied in the junsprudence illustrate that unfairness may arise in lwo main
ways which overlap and are not mutually exclusive. First. the unfairness of applying issue estoppel may arise from the
unfairness of the prior proceedings. Second. even where the prior proccedings were conducted fairly and properly having
regard to their purposes, it may nonetheless be unfair 1o use the results of that process to preclude the subsequent claim.

(a) Fairness of the Prior Proceedings

40 I the prior procecdings were unfair o a party, 1t will likely compound the unfuirness to hold that party to its
results for the purposes of a subsequent proceeding. For example, in Danyiuk, the prior administrative decision resulted
from a process in which Ms. Dunyluk had not received notice ol the other purty's allegations or been given a chance
to respond Lo them.

41 Many ol the factors identificd in the jurisprudence. including the procedural sufeguards., the availability of an appeal.
and the expertise ol the decision maker, speak 1o the opportunity 1o participate in and the Fairness of the administrative
proceeding. These consideranions are important because they address the question of whether there was a fair opportunity
for the partics to put forward their position, a fair opportunity to adjudicate the issues in the prior proceedings and a
means 10 have the decision reviewed. If there was not, 1t may well be unfaiy 1o hold the parties to the results of that
adjudication for the purposes ol different proceedings.

() The Fairness of Using the Results of the Prior Proceedings to Bar Subsequent Proceedings

42 “The second way in which the operation of issue estoppel may be unfair is not so much concerned with the tairness of
the prior proceedings but with the fairness of using their resulis to preclude the subsequent proceedings. Fairness. in this
second sense, is a much more nuanced enquiry, On the one hand. a party is expected to raise all appropriate issues and
is not permitted multiple apportunities to obtain a favourable judicial determination. Finality is important both to the
partics and to the judicial system. However, even if the prior proceeding was conducted fairly and properly having regard
10 1ts purpose. injustice may arise from using the results o preclude the subsequent proceedings. This may oceur. for
example, where there is a significant difference between the purpaoses, processes or stakes involved in the two proceedimgs.
We recopnize that there will always be differences i purpose, process and stakes between administrative and court
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procecedings. In order to establish unfaircss in the sceond sense we have described, such differences must be significant
and assessed in light of this Court's recognition that finality is an objective that is also important in the administrative lnw
context. As Doherty and Feldman JJ A, wrote in Se/ovencke v. Oniario (2000), 47 O.R. (3d) 97 (Ont. C.A.), at para. 39,
if courts routinely declined to apply issue estoppel because the procedural protections in the administrative proceedings
do not match those available in the courts, issue estoppel would become the exception rather than the rule.

43 Two flactors discussed in Danyvluh — the "wording of the statute from which the power 10 issue the administrative
order derives" (paras. 68-70) and "the purpose of the legislation" (paras. 71-73), including the degree of financial stakes
involved — are highly relevant here to the fairness analysis in this second sense. They take into account the intention of
the legislature in creating the administrative proceedings and they shape the reasonable expectations of the parties aboul
the scope and effect of the proceedings and their impact on the parties’ broader legal righis: Minerr, at pp. 341-42.

44 For example, in British Columbia ( Minister of Forests) v. Bughbusters Pest Management Ine. (1998). 50 B C.1.R
(3d) 1 (B.C. C.A.), a defendant in a civil action relied on the decision of @ Deputy Chiel Forester to preclude the Crown's
civil action for damages caused by a forest firc. The Court of Appeal upheld the chambers judge's decision to exercise
discretion against applying issuc estoppel. As the statute did not contemplate that the Deputy Chief Forester's decision
about the cause of a fire would be a final resolution of that issue, it followed that it "was not within the reasonable
expectation of either party at the time of those proceedings” that it would be: Bugbusters, at para. 30.

45  Thus, where the purposes of the two proceedings diverge significantly, applying issue estoppel may be unfair cven
though the prior proceeding was conducted with scrupulous [airness, having regard to the purposes ol the legislative
scheme that governs the prior proceeding. For example. where litile is at stake For a litigant in the prior proceeding, there
may be little incentive Lo participale in it with Null vigour: Toronio 1 Ciry s, at para. 53,

46 There is also a gencral policy concern linked 1o the purpose of the legislative scheme which governs the prior
proceeding. To apply issuc estoppel based on a proceeding in which a party reasonably expected that little was at stake
risks inducing future litigants to either avoid the procecding altogether or 1o participate more actively and vigorously
than would otherwise mike sense. This could undermine the expeditiousness and elliciency of administriative regimes
and therefore undermine the purpose of creating the tribunal: Burchill v. Yukon Territory ( Commissioner). 2002 Y KCA
4. 12002] Y.L Ko 19 (YT, CAL), il para, 28; Aoty at p. 341z and Danviuk, at para. 73. In the context of this appeal,
it might discourage citizens {rom filing complaints about police misconduct.

47 Thus, the text and purpose of the legislative scheme shape the parties' reasonable expectations in relation to
tlic scope and effect of the administrative proceedings. They guide how and to what extent the partics partitipale in
the process. Where the legislative scheme contemplates multiple proceedings and the purposes of those proccedings are
widely divergent, the application of the doctrine in such civeumstances might not only upset the partics' legitimate and
reasonable expectations but may also undermine the efficacy and policy goals of the administrative proceedings by cither
encouraging more formality and protraction or even discouraging access to the administrative proceedings altogether.

48 These considerations arc also relevant 1o weighing another factor identified in Danyluk: the procedural safeguards
available 1o the parties in the prior administrative process. The consideration of a party's decision whether 1o 1ake
advantage of procedural protections available in the prior proceeding cannot be divorceed from the consideration of the
party's reasonable expectations about what is al stake in those proceedings or the fundamentally different purposes of
the two proceedings. The connections between the relevant considerations must be viewed as a whole

(2) Fairness of Using the Disciplinary Finding 1o Preclude a Civil Action in this Case

49 [n our respeetful view, the Court of Appeal failed to focus on airness in the second sense we have just described.
We do not quarrel with the finding of the Court of Appcal that the disciplinary hearing was itsell” fair and that Mr.
Penner participated in a meaningful way, However, while the court thoroughly assessed the fairness of the disciplinary
proceeding itself, it failed to fully analyze the fairness of using the resulis of that process to preclude the appellant's civil
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claims, having regard to the nature and scope of those earlicr proceedings and the parties' reasonable expectations in
relation to them.

(a) The Legislation Establishing the Disciplinary Hearing

50  As the Court of Appeal pointed out, "the legislature did not intend to foreclose [Mr. Penner's] civil action simply
because he filed a complaint under the [SA]" (para. 42). The PS4 features statutory privilege provisions, three of which
are noteworthy here. Documents generated during the complaint process are inadmissible in civil proceedings: s. 69(9).
Persons who carry out duties in the complaint process cannot be forced to testify in civil proceedings about information
obtained in the course of their duties: s. 69(8). Finally, persons engaged in the adminisiration of the complaints process
arc obligated to keep information obtained during the process confidential, subject to certain exceptions: s. 80. These
provisions specilically contemplate parallel procecedings in relation to the same subject matter.

51 Here, as recognized by the Court of Appeal, the legislation docs not intend to foreclose parallel proceedings when
a member of the public files a complaint. This would shape the reasonable expectations of the parties and the nature
and extent of their participation in the process.

52 Nothing in the legislative text, therefore, could give rise 10 a reasonable expectation that the disciplinary hearing
would be conclusive of Mr. Penner's legal rights against the Constables. the Chief of Police or the Police Services Bourd
in his civil action.

{b) Reasonable Expectations of the Parties: Different Purposes of the Proceedings and Other Considerations

53 The Courl of Appeal recognized that the purposes of a police disciplinary proceeding and a civil action were
different and thai this weighed against the application of issue cstoppel.

54 The police disciplinary hearing is part of the process through which the officers' employer decides whether to
impose employment-related discipline on them. By making the complainant a party, the PS4 promotes transparency
and public accountability. However, this process provides no remedy or costs for the complainant. A civil action, on the
other hand, provides a forum in which a party that has suffered a wrong may obtain compensation for that wrong.

55  Inaddition to the legislative text, several othér facts point to the same conclusion about the parties' reasonuble
expectations aboul the impact ol the disciplinary hearing on the civil action.

56 First, Mr, Penner's civil action was filed in July 2003; almost a year hefore the hearing officer released his decision
on June 28, 2004, In Danyluk, the civil proceedings had commenced beflore the administrative proceedings concluded.
Binnic J. reasoned that this weighed against applying issuc estoppel because "the respondents were well aware, in law
and in fact, that they were expected to respond to parallel and to some cxtent overlapping proceedings” (para. 70).

57  Second, Hermiston 1., in the most pertinent Ontario case on the question of issue estoppel in the police disciplinary
hearing context at the time, Porter v. York Regional Police, 2001 Q). No., 3970 (Ont. S.C.J.), stated that an acquittal
of an officer at a disciplinary hearing did not give rise 1o issue estoppel in relation to the same issues in a subsequent
civil action.

58  Third, a person in Mr. Penner's position might well think it unlikely that a proceeding in which he or she had no
personal or linancial stake could preclude a claim lor significant damages in his or her civil action.

(c) Financial Stake in the Disciplinary Hearing

59 The Court of Appeal noted that the lack of a linancial stake in the administrative proceeding, on its own, does
not ordinarily resolve how the court should cxercise its discretion in applyving issue estoppel in a civil action. However,
the Court of Appeal went further. With respect to the absence of a financial stake in the outcome of the disciplinary
hearing, the court said, at para. 43:
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This is an important consideration weighing against applying issuc estoppel, but its strength is diminished by the
potential indirect benefit to Mr. Penner from the disciplinary proceedings. 1f, for example, the hearing officer had
found that the two paolice officers did not have reasonable and probable grounds to arrest Mr. Penner or used
cxcessive force on him, those findings would likely have estopped the officers from asserting otherwise in Mr.
Penner's civil action, In other words, issue estoppel works both ways.

60 In our view, this analysis is flawed. It cannot necessarily be said that issue estoppel "works both ways" here.
As the Court of Appeal recognized, because the PS4 requires that misconduct by a police officer be "proved on cleiu
and convincing evidence” (s, 64(10)), it follows that such a conclusion might, depending upon the nature of the factual
findings, properly preclude relitigation of the issue of liability in a civil action where the balance ol probabilitics — u
lower standard of proof — would apply. However, this cannot be said in the case of an acquittal. The prosecutor’s lailure
to prove the charges by "clear and convincing evidence” does not necessarily mean that those same allegations could not
be established on a balance of probabilitics. Given the different standards of proof, there would have been no reason for
a complainant to expecet that issuc esxobpcl would apply if the officers were acquitted. Indeed, in Porter, at para. 11, the
court refused 1o apply issue-estoppel following an acquittal in a police disciplinary hearing because the hearing officer's
decision "was determined by a high standard of proof and might have been different if it had been decided based on the
lower civil standard”. Thus, the parties could not reasonably have contemplated that the acquittal of the officers at the
disciplinary hearing would be determinative of the outcome ol Mr. Penner's civil action.

61 By assuming that issue estoppel "works both ways”, the Court of Appeal attached too little weight to the lact that
Mr. Penner had no linancial stake in the disciplinary hearing and wrongly concluded that he had more at stake than he
could reasonably have thought at the time.

(d) Issuc Estoppel May Waork to Undermine the Purpose of Administrative Proceedings

62 Another important policy consideration referred 1o carlier arises in this case: the risk of adding to the complexity
and length of administrative proceedings by attaching undue weight 1o their results through applying issue estoppel
1t is true that Mr. Penner could have participated even more fully in the proceedings by hiring counsel in an attempt
10 obtain a finding ol misconduct so as 10 assist his civil action. But accepting this line of argument too readily may
lead to unintended and undesirable results, It risks turning the administrative process into a proxy for Mr. Penner’s civil
action. If it is before the hearing officer, and not the court, that an action for damages is to be won or lost, litigants in
Mr. Penner's position will have every incentive to mount a [ull-scale case, which would tend to defeat the expeditious
operation of the disciplinary hearing.

63 Inthe context of this appeal, it would also mean that the officers. who have much at stake in the hearing, would
effectively be foreed to fuce two prosecutors rather than one, given the presence of counsel for the complainant. We
doubt that this would enhance either the efficacy of or the fairness to the officers in the disciplinary hearing. Finally, a
further significant risk is that potential complainants will simply not come forward with public complaints in order to
avoid prejudicing their civil actions.

(e) The Role of the Chicf of Police

64 Under the public complaints process of the 54 at the relevant time, the Chiel of Police investigated and determined
whether a hearing was required following the submission of a public complaint, The Chiel of Police appointed the
investigator, the prosecutor and the hearing olTicer.

65 It has been recognized that these arrangements are not objectionable for the purposes of a disciplinary hearing (as
in Sharma), However, in our view, the fact that this decision was made by the designate of the Chief of Police should be
taken into account is assessing the lairness of using the results of the disciplinary process to preclude Mr. Penner's civil
claims. While this point was not clearly placed before the Court of Appeal, we think it is an important onc.
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66  Applying issue estoppel against the complainant here had the effect of permitting the Chief of Police 1o become the
judge of his own case, with the result that his designate's decision had the effect of exanerating the Chicef and his police
service from civil liability. In our view, applying issue estoppel here is a scrious affront 10 basic principles of fairness.

67 Weemphasize that this unfairness does not reside in the Chicl of Police carrying out his statutory duties. The parties
accep! that, given the statutory framework, there is no objection on fairness grounds to the role of the Chief and there is
certainly no suggestion that he failed in any way to carry out his statutory duties. Further, no obvious unfairness arises
if the disciplinary decision finds police misconduct. as this is a decision against the interests of the Chief or the Police
Services Board. The unfairness that concerns us only arises at the point that the Chiel's (or his designate's) decision that
there was no police misconduct in a disciplinary coniext is used for the quite different purpose of exonerating him, by
means of issue estoppel, from civil liability relating to the same matter.

68 Had the Court of Appeal been given the opportunity to fully consider the importance of these points, our view is that
it would have scen that applying issue estoppel against the appellant in the circumstances of this case was fundamentally
unfair.

Y1. Conclusion

69  lssue estoppel is about balancing judicial economy and finality and other considerations of fairness to the purties.
It is a fexible doctrine that permits the court to respond 1o the equities of a particular case. We sec no reason to depart
from that approach and create a rule of public policy 10 preclude the application of issue estoppel in the context of public
complaints against the police.

70 Given the legislative scheme and the widely divergent purposes and financial stakes in the two proceedings,
the parties could not reasonably have contemplated that the acquittal of the officers at the disciplinary hearing would
determine the outcome of Mr. Penner's civil action. These arc importani considerations and the Court of Appeal did not
take them into account in assessing the weight of other factors, such as Mr. Penner's status as a party and the procedural
protections afforded by the administrative process. Further, the application of issue estoppel had the effect of using the
decision of the Chief of Police's designate to exonerate the Chiel in the civil claim.

H Applying issue estoppel against Mr. Penner to preclude his civil claim for damages in the circumstances of this
case was lundamentally unlair.

VII. Disposition
72 We would allow the appeal with costs to the appellant throughout.
LeBel, Abella JJ. (dissenting):

73 Litigation must come to an end, in the interests of the litigants themselves, the justice system and of our society.
The finality of litigation is a fundamental principle assuring the fairness and efficacy of the justice system in Canada. The
doctrine of issue estoppel advances this principle. 1t seeks to protect the reasonable expectation of litigants that they are
able 1o rely on the outcome of a decision made by an autheritative adjudicator, regardless of whether that decision was
made in the context of a court or an administrative proceeding. The purposes ol proceedings may vary like the governing
procedures, but the principle of linality ol litigation should be maintained.

74 This appeal concerns the proper approach Lo the discretionary application of issue estoppel in the context of prior
administrative proceedings dealing with police conduct.

75 Theapplicable approach to issuc estoppel was most recently articulated by this Court in 2011 in Brivish Columbiu
{ Workers' Compensation Board) v. Britvisit Columbia { Human Rights Tribunal). 2011 SCC 32.[2011]38.C.R. 422(5.C.C)
[hereinafier Figliola). This is the precedent, therefore, that governs the application of the doctrine in this casc.

et camapa g



Danyluk v. Ainsworth Technologies Inc., 2001 SCC 44, 2001 CSC 44, 2001...
2001 SCC 44, 2001 CSC 44, 2001 CarswellOnt 2434, 2001 CarswellOnt 2435...

Most Negative Treatment: Distinguished
Most Recent Distinguished: Harabulya v. Ontario (Minisiry of Labour) | 2009 CarswellOnt 198, 174 A.C.W.S. (3d) 640

s cemd

e

| (Ont. S.C.J., Jan 19, 2009)

2001 SCC 44, 2001 CSC 44
Supreme Court of Canada

Danyluk v. Ainsworth Technologies Inc.

2001 CarswellOnt 2434, 2001 CarswellOnt 2435, 2001 SCC 44, 2001 CSC 44, [2001] 2
S.C.R. 460, [2001] 8.C.J. No. 46, 106 A.C.W.S. (3d) 460, 10 C.C.E.L. {3d) 1,149 O.A.C.

1, 2001 C.L.L.C. 210-033, 201 D.L.R. (4th) 193, 272 N.R. 1, 34 Admin. L.R. (3d) 163, 54
O.R. (3d) 214 (headnote only), 7 C.P.C. (5th) 199, J.E. 2001-1439, REJB 2001-25003

Mary Danyluk, Appellant v. Ainsworth Technologies Inc., Ainsworth
Electric Co. Limited, F. Jack Purchase, Paul S. Gooderham, Jack A. Taylor,
Ross A. Pool, Donald W. Roberts, Timothy I. Pryor, Clifford J. Ainsworth,
John F. Ainsworth, Kenneth D. Ainsworth, Melville O'Donohue, Donald J.
Hawthorne, William 1. Welsh and Joseph McBride Watson, Respondents

McLachlin C.J.C., lacobucci, Major, Bastarache, Binnie, Arbour, LeBel JJ.

Heard: October 31, 2000
Judgment: July 12, 2001
Docket: 27118

Proceedings: reversing (1998), 41 C.C.E.L. (2d) 19 (Ont. C.A))

Counsel: Howard A. Levitt and J. Michael Mulroy, for appellant
John E. Brooks and Rita M. Samison, for respondents

Subject: Employment; Public; Insolvency; Family: Civil Practice and Procedure

[

=4

| )

Headnote
Practice — Judgments and orders — Res judicata and issue estoppel — Issue estoppel — General principles

Denial of natural justice by employment standards officer did not deprive her decision of its judicial character —
Errors made by standards officer rendered decision voidable, but not void — Decision of employce not to apply
for review by director was not fatal to her action for $300,000 of unpaid wages and commissions — Employce was
entitled to appropriate consideration of factors relevant to whether court should exercise its discretion — By failing
to ensure that employee had received adequate notice und responded 1o case laid out against her, standurds officer
prevented claim from being properly considered or adjudicated — Invoking issue estoppel could result in significant
injustice — Employment Standards Act. R.S.0. 1990, ¢, E.14.

Employment law -—- Wages and beneflits — Statutory enforcement of payment of wages — Procedure for recovery
under statute — Appeal and judicial review

Denial of natural justice by employment standards officer did not deprive her decision of its judicial character —
Errors made by standards officer rendered decision voidable, but not void — Decision of employee not to apply
for review by dircctor was not fatal to her action for $300.000 of unpaid wages and commissions — Employec was
entitled to appropriate consideration of factors relevant to whether court should exercise its discretion — By [ailing



Men o

—nd

I e

—d

[V

——

Danyluk v. Ainsworth Technologies Inc., 2001 SCC 44, 2001 CSC 44, 2001...
2001 SCC 44, 2001 CSC 44, 2001 CarswellOnt 2434, 2001 CarswellOnt 2435...

to ensure that employee had received adequate notice and failing to give her opportunity to respond 1o case laid
out against her, standards officer prevented claim from being properly considered or adjudicated — Invoking issue
estoppel could result in significant injustice — Employment Standards Act, R.S.0. 1990, c. E.14.

Employment law — Wages and benefits — Statutory enforcement of payment of wages — Procedure for recovery
under statute — Relation to other remedics

Remedy available pursuunt to s. 67 of Employment Stundards Act did not give employee right of appeal — Director
had discretion to deny application for review or to appoint adjudicator to conduct hearing — Decision of employece
not Lo apply for review by director was not Fatal to her action for S300.000 of unpaid wages and commissions — By
failing to ensure that employee had received adequate notice and failing to give her apportunity to respond to case
laid oui against her, employment standards officer prevented claim Irom being properly considered or adjudicated
— Invoking issuc estoppel could result in significant injustice — Employment Standards Act, R.S.0. 1990, c. E.14,
s. 67.

Administrative law — Requirements of natural justice — Right to hearing — Procedural rights at hearing —
Opportunity to respond and make submissions

Remedy available pursuant to s. 67 of Employment Standards Act did not give employee right of appeal — Director
had discretion to deny application for review or to appoint adjudicator to conduet hearing — Decision of employee
not to apply for review by direcior was not fatal to her action for $300,000 of unpaid wages and commissions — By
failing 10 ensurc that employee had received adequate notice and failing to give her opportunity to respond to case
laid out against her, employment standards oflicer prevented claim {rom being properly considered or adjudicated
— Invoking issuc estoppel could result in significant injustice - Employment Standards Act, R.S.0. 1990. ¢. E. 14,
s. 67.

Procédure —~- Jugements et ordonnances — Chose jugée ef préclusion — Préclusion découlant d'une question déja
tranchée — Principes généraux

Manguement a la justice naturclle de l'agente des normies d'emploi n'a pas fait perdre a sa décision son caractére
judiciaire — Erreurs faites par I'agente des normes d'emploi avaieni pour effet de rendre sa décision annulable, mais
non nulle — Décision de F'employée de ne pas demander de révision an direeteur n'a pas porté un coup fatal a son
action réclamant 300,000 $ a ligre de salaire ¢t de commissions impayés— Employée avait droit & ce qu'il soit donné
unc considération appropriée aux lacteurs pertinents i la question de savoir st le tribunal devait exercer son pouvoir
discrétionnaire ou non — En ne s'assurant pas ue l'employée regoive un préavis adéquat et que celle-ci réponde a
Ia preuve devant elle, 'agente des normes d'emploi a empéché Ja réclamation de Vemployée d'étre examinée ou jugée
de fagon appropriée — Invoquer la préclusion découlant d'une question déja tranchée pourran avoir comme cffet
une importanic injustice — Loi sur les normes d'emploi. L.R.O. 1990, c. I.14.

Droit du travail individuels --- Salaires et avantages sociaux — Coercition légale au paiement du salaire — Procédure
pour recouvrer en vertu de la loi — Appel et révision judiciaire

Manqguement & la justice naturelle de Fagente des normes d'emploi n'a pas fait perdre a sa décision son caraciére
judiciaire — Erreurs faites par 'agente des normes d'emploi avaient pour effet de rendre sa décision annulable, mais
non nulle — Décision de 'employ¢e de ne pas demander de révision au directeur n'u pas porté un coup fatal i son
action réclamant 300,000 $ & titre de salaire ct de commissions impayés — Employéc avait le droit a ce qu'il soit donné
une considération appropriée aux facteurs pertinents & la question de savoir si le tribunal devait exercer son pouvoir
discrétionnaire ou non —— En ne s'assurant pas que l'employée regoive un préavis adéqual et que celle-ci réponde a
la preuve devant elle. 'agente des normes d'emploi a empéché la réclamation de l'employée d'étre examinée ou jugée
de fagon appropriéc — Invoquer la préclusion découlant d'une question déja tranchée pourrait avoir comme effet
une importante injustice — Loi sur les normes d'emploi, L.R.O. 1990, c. E.14.
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Droit du travail (rapports individuels) — Salaire et avantages sociaux — Coercition légale au paicment du salaire —
Procédure pour recouvrer en vertu de la loi — Relation avec les autres recours

Recours disponible en vertu de l'art. 67 de la Loi sur les normes d'emploi ne fournissait aucun droit d'appel a
I'employée — Directeur avait le pouvoir discrétionnaire de décider de rejeter ou non la demande de révision ou de
nommer un decideur et de présider M'audience — Décision de employée de ne pas demander de révision au directeur
n'a pas porté un coup fatal a son action réclamant 300,000 S & utre de salaire et de commissions impayes — En ne
s'assurani pas que I'employée regoive un préavis adéquat et que celle-ci réponde a la preuve devant elle, l'agente des
normes d'emploi a empéché la réclamation de l'employée d'étre examinée ou jugée de fagon appropriée — Invoquer
la préclusion découlant d'une question déja tranchée pourrait avoir comme elfet une importante injustice — Loi sur
les normes d'emploi, L.R.O. 1990, c. E. 14, art. 67.

Droit administratif --- Exigences de Ia justice naturclle — Droit d'étre entendu— Droits procéduraunx lors de I'audience
— Opportunité de répondre ct de faire des représentations

Recours disponible en vertu de l'art. 67 de la Loi sur les normes d'emploi ne fournissait aucun droit d'appel a
I'employée — Directeur avait le pouvoir discrétionnaire de décider de rejeter ou non la demande de révision, de
nommer un décideur et de présider l'audience — Décision de 'employée de ne pas demander de révision au dirccteur
n'a pas porté un coup fatal a son action réclamant le paiement de salaire et de commissions impayés — En ne
s'assurant pas que l'employée regoive un préavis adéquat et que celle-ci réponde a la preuve devant elle, l'agente des
normes d'emplot a empéché la réclamation de f'employé de 300 000 $ d'&tre examinée ou jugée de fagon approprice —
Invoquer la préclusion découlant d'une question déja tranchée pourrait avoir comme ellet une importiance injustice
— Lot sur les normes d'emploi, LLR.O. 1990, ¢. E 14, art. 67

The employee claimed that she was owed S300,000 in unpaid wages and commissions by the cmiployer. She
filed a complaint under the Employment Standards Act (Ont.) for unpaid wages and comnussions. The employer
denied the claim, alleging that the employee had resigned from her position. The employment standards officer
investigated the complaint. The employer responded to the complaint through the standards officer. The standards
officer did not inform the employee of the employer's response and did not give her an opportumty to respond.
The employee commenced an action against the employer, seeking unpaid wages, commissions, and damages for
wronglul dismissal, The standards officer denied the employee's claim for commissions. The standards officer found
that the cmployee was entitled Lo two weeks' pay in licu of notice for termination. Rather than applying 10 the
director for a review of the standards olficer's decision. the employee chose to pursue a civil action.

The cmployer's motion 1o strike out the action was granted, barring the action on the ground of issue estoppel. The
motions judge found that the standards officer's decision was [inal and that the criteria for issuc estoppel had been
met. The employee appealed unsuccessfully. The Ontario Court of Appeal concluded that the standmds officer's
decision was final on the ground that neither party had exercised its right of internal appeal. The Court of Appeal
confirmed that the standards officer’s decision was judicial for the purpose of issuc estoppel. The standards ofTicer's
failure to observe procedural fairness did not prevent the operation of issue estoppel. Although the standards officer
denied the employee natural justice. the employee lorfeited her right 1o judicial review by not applying 10 the director
for a review of the decision. The employce appealed.

Held: The appeal was allowed.

Although it is compelling not to duplicate litigation, the general principles of the estoppel doctrine need re-
examination when a claim for $300.000 is barred by a manifestly improper and unfair administrative decision. Issue
estoppel is a doctrine of public policy, and the court maintams discretion to relieve against the harsh consequences
of cstoppel even if the preconditions ol issue estoppel are present.



[ ]

—

p—

[E|

b s ]

b

—

| P—

[——

[

Danyluk v, Ainsworth Technologies Inc., 2001 SCC 44, 2001 CSC 44, 2001...
2001 SCC 44, 2001 CSC 44, 2001 CarswellOnt 2434, 2001 CarswellOnt 2435...

The redress procedures under the Employment Standards Acr arc incapable of dealing with complex questions of
law and fact. An oral hearing, at which both parties arc in attendance, is not required. Standards officers are not
required 1o have legal training, No monetary limit is placed on the cases that fall within the standards officer's
jurisdiction. Procedural defects can be rectified on review 1o the director. The request for review can, however, be
denied. The director has discretion whether to appoint an adjudicator and, consequently, whether to conduct a
hearing. Essentially, a right of appeal does not exist.

Because the employee was allowed to bring an action, the employer was not entitled as of right 10 an imposition ol
estoppel. Standards officers are required 1o exercise adjudicative functions in a judicial manner. The adjudication
of the employee's claim was of a judicial nature. Denial of natural justice by the standards olficer did not deprive
her decision of its judicial character. The decision remained judicial. as distinct from administrative or legislative
decisions. Errors made by the standards officer rendered the decision voidable, but not void. The employee's decision
1o pursue the civil action rather than applying for review was not fatal to the action. The denial of natural justice
by the standards officer was important to the exercise of the court's discretion.

The three preconditions to issue estoppel were established. The employee was entitled to the appropriate
consideration of factors relevant to whether the court should exercise its discretion. The legislature did not intend for
the statutory proceedings to be the exclusive forum for employment complaints. Because the employee's aclion was
commenced before the standards officer releascd her decision, the employer knew that it was expected 1o respond
to parallel proceedings. The purpose of the Act is to provide inexpensive and expedited resolutions of employment
dispules. By placing excess weight on the statuiory devision in terms ol issue estoppel. the purpose of the legislation
could be undermined. Although the employee had no right of appeal from the standards officer's decision, the
employee failed to exercise the opportunity provided to apply for a review of the detision, Few safeguards existed
for the partics in the statutory process. The standards officer was ill-equipped to decide complex issues of law. When
the employee invoked the statutory process, she was personally vulnerable and fucing dismissal. It is likely that
the legislature did not intend for the process 1o become a barrier for claims involving large sums. The standards
officer's decision prevented the employee from receiving adequate notice and from responding to the case laid out
against her. As such, the employee's claim had not been properly considered or adjudicated, Invoking issue estoppel
could result in u significant injustice. Given the cumulative effect of the relevant factors, the court should exercise
its discretion and refuse to apply issue estoppel.

L'employée prétendait que son employeur lui devait 300 000 S & titre de sulaire et de commissions impayés. Elle a
déposé une plainte, en vertu de la Lof sur les normes d'emploi, dans laquelle elle réclamait le salaire et les commissions
impayés. L'employeur a ni¢ lui devoir de Targent ¢t a prétendu que Femployée avait démissionné de ses fonctions.
Une agente des normes d'emploi a enquété sur fa plainte. L'employeur a donné une réponse  la plainte de 'employée
a agente des normes d'emploi. Cette derniére n'en a pas informé I'employée ¢t ne lui a pas donné l'opportunité d'y
répondre. L'employée a intenté une action contre Femployeur dans laquelle elle réclamint le salaire ct les commissions
impayés ainsi que des dommages-inléréts pour congédiement injustifié. L'agente a rejeté la réclamation de employée
pour les commissions. Elle a conclu que I'employée avait droit & deux semaines de salaire & titre d'indemnité de
préavis. Pluidt que de demander au directeur une révision de la décision rendue par l'agente, I'employée a choisi
de continuer son action.

La requéte en irrecevabilité de 'employeur a é1¢ accordée. ce qui a mis un terme & Paction au motif de préclusion
découlant d'une question déja tranchée. Le juge saisi de a requéle a conclu que la décision de V'agente des normes
d'emploi était définitive et qu'on avait satisfait aux critéres de la préclusion. Le pourvoi de l'employée a é1é rejeté. La
Cour d'appel a conclu que la décision de 'agente des normes d'emploi était définitive au motif qu'aucune des deux
parties n‘avait utilisé le droit d'appel interne. La Cour d'appel a confirmé que la décision de l'agente ¢était judiciaire
en ce qui avait trait 4 la préclusion. Le défaut de l'agente d'avoir respecté I'équité procédurale n'avait pas empéche
que la préclusion ait licu. Méme si 'agente des normes d'emploi avait nié & Femployée 'application de Ia justice
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naturelle, cette dernigre avait renoncé 4 son droit a la révision judiciaire lorsqu'elle n'avait pas demand¢ au directeur
de réviser la décision. L'employée a interjeté appcel.

Arrét: Le pourvoi a été accueilli.

Méme s' est important quiil n'y ait pas de poursuites en double, les principes généraux de la doctrine de la
préclusion doivent é1re réexaminés lorsgu'ils ont pour effet de permettre 4 une décision administrative manifestement
inappropriée et inéquitable d'empécher une réclamation de 300 000 8. La préclusion est une doctrine d'ordre public
el le tribunal conserve le pouvoir discrétionnaire de remédier aux dures conségquences de celle-ci, mémes si ses
conditions préalables sont présenies.

Les mesures de redressement prévues i 1 loi ne pouvaient se préoceuper de questions de droit et de fait complexcs.
On n'exigeait pas la tenue d'unc audience verbale 4 laquelle seraient présentes les deus parties. Les agents des normes
d'emplei n'étaient pas tenus d'avoir unc formation juridique. La loi ne prévoyait aucunc limite pécuniaire aux affaires
qui pouvaient relever de la compéience de 'agent. Les défaux procéduraux pouvaient &ure rectifiés en demandant
une révision au directeur. La demande de révision pouvail cependant étre refusée. Le directeur avait le pouvoir
discrétionnaire lui permettant de nommer un décideur, et done de présider une audience. 1 n'existait, essentiellement,
aucun droit d'appel,

Puisqu'on a permis a 'employée d'intenter une action, 'employeur n'avait pas le droit d'oblenir de plein droit la
préclusion. Les agents de normes d'emploi devaient exercer des fonctions de décideurs de maniére judiciaire. La
décision relative 4 la réclamation de 'employée avait une nature judiciaire. Le manquement & la justice naturelle de
Fagente des normes d'emploi n'a pas enlevé a la décision rendue par celle-ci son caractére judiciaire. Les erreurs qu'elle
a faites ne rendaient pas sa décision nulle, mais plutoét annulable. La décision prisc par l'employée de continuer son
action, plutdt que de demander une révision de la décision, n'a pas porté un coup fatal & son action. Le manquement
a la justice naturclle avait de l'importance relativement a l'excrcice par le tribunal de son pouvoir discrétionnaire.

Les trois conditions préalables & la préclusion ont é1¢ ¢tablies, L'employée avait dron & ce que les facteurs pertinents
a la question de savoir si le tribunal devait exercer son pouvoir discrétionnaire sotent examinés de fagon appropriée.
Le législateur ne peut avoir eu l'intention que les procédures prévues par la loi soient le seul forum existant pour
les plaintes des employés. Puisque l'action de 'employée a ¢éié inteniée avant que 'agente des normes d'emploi ne
rende sa décision, 'employeur savait qu'il aurail & répondre & des procédures parallélles. L'objet de la loi était de
fournir des moyens peu dispendicux et rapides pour résoudre des litiges relatifs a 'emploi. En accordant un poids
excessif 4 la décision prise en vertu de Ia loi, dans le contexte de la préclusion découlant d'une question déja tranchée.,
I'objet de la loi pourrait éire compromis. Méme si Femployée n'avait pas de droii d'appel & I'encontre de la décision
de agente des normes d'emploi, clle a quand méme fait défaut d'utiliser la possibilité qui lui était fournie, soit
celle qui lui permettait de demander la révision de la décision. La procédure prévue par la loi fournissait peu de
garanties pour les parties. L'agente n'avait pas les outils lui permettant de décider de questions de droit complexes.
Au moment ot Pemployée s'est prévalue de la procédure prévue par la loi, elle était valnérable e faisait face & un
congédiement. Le legisluteur n'avait probablement pas l'intention que ce processus empéche les réclamations portunt
sur de larges sommes d'argent. En tant que telle, la réclamation de l'employée n'avait pas é1é évaluée ou décidée
de [agon appropriée. Invoquer la préclusion découlant d'une question déja tranchée pourrait avoir comme résultat
une grave injustice. Complte tenu de 'eflfet cumulatif de tous les facteurs pertinents, le tribunal devrait exercer son
pouvoir discrétionnaire el refuser d'appliquer la préclusion,
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s. 67(3) [en.ad. 1991, ¢. 16, 5. 10(2)] — considered

s. 67(5) [enfad. 1991, ¢. 16, 5. 10(2)] — considered

s. 67(7) [en./ad. 1991, ¢. 16, 5. 10(2)] — considered

s. 68 [am./mod. 1991, c. 5, 5. 16; am./mod. 1991, c. 16, s. 11; am./mod. 1993, ¢. 27 (Sched.)] — considered
s. 68(1) [am./mod. 1991, ¢. 5, 5. 16; am./mod. 1991, c. 16, s. 11(1); am./mod. 1993, c. 27 (Sched.)} — considered
s. 68(3) [rep. & sub./abr, et rempl. 1991, ¢, 16, 5. 11(2)] — considered

s. 68(7) — considered

Forest Act, R.S.B.C. 1979, ¢. 140
Generally — referred to

Regulations considered/Réglements cités:

Courts of Justice Acr. R.S.0/L.R.O. 1990, c. C43
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Small Claims Court Jurisdiction, O. Reg. 626/00

s. (D)

APPEAL by employee from judgment reported 167 DR (dth) 383,99 C.L.L.C 210-016. 116 0.A.C. 225.4] C.C.E.L.
(2d) 19,42 O.R. (3d) 235,27 C.P.C. (4th) 91, 12 Admin. L.R. (3d) I, 1998 CurswellQni 4679, [1995] O 1. No. 53047 (Ont.
C.A.). upholding motion 10 bar employvee's action [or unpaid wages and commissions on grounds of issue estoppel.

POURVOI de I'employée a I'encontre du jugement publié & 167 1.1 R (hh) 385,99 C.1L_L.C. 210-016. 116 O.A.C. 225,
41 C.C.E.L. (2d) 19. 42 O.R. (3d) 235, 27 C.P.C. (41h) 91, 12 Admin, L.R. (3d) 1, 1998 CarswellOnt 4679, [1998] O.).
No. 3047 (C.A. Ont.), qui a maintenu la requéte en irrccevabilité de Maction de Femployée pour salaire et commissions
impayés au molil de préclusion découlant d'une question déja tranchée.

The judgment of the court was delivered by Binnic J.:

1 The appellant claims that she was fired from her position as an account exccutive with the respondent Ainsworth
Technologies Inc. on October 12, 1993, She says that at the time of her dismissal she was owed by her employer some
$300,000 in unpaid commissions. The courts in Ontario have held that she is "estopped” from having her day in court
on this issue because of an earlier failed attempt to claim the same unpaid monies under the Employvment Standards Act,
R.S.0. 1990, ¢. E.14 ("ESA" or the "Act"). An emiployment standards officer, adopting a procedure which the Ontario
Court of Appeal held 1o be improper and unlair, denied the cluim. 1 agree that in general issue estoppel is available to
preclude an unsuccessful purty from relitigating in the courts what has already been unsuccessfully litigated before an
administrative tnbunal, but in my view this was not i proper case for its application. A judicial doctrine developed 10
serve the ends of justice should not be applicd mechanically to work an injustice. I would allow the appeal.

I. Facts

2 In the fall of 1993, the appellant became involved in o dispute with her employer, the respondent, Ainsworth
Technologies Inc., over unpaid commissions. The appellant met with her superiors and sent various letters to them
outlining her position. These letters were generally copicd 10 her lawyer, Mr. Howard Levitt. Her principal complaint
concerned un alleged entitlement to commissions of about $200,000 in respect of a project known as the CIBC Lan
project, plus other commissions, which brought the 1atal to about $300,000.

3 The appellant rejected a proposed settlement from the employer. On October 4. 1993, she filed a complaint under
the ESA sceking unpaid wages, including commissions. It is not clear on the record whether she had legal advice on
this aspeet of the matter. On Octaber 3, the employer wrote to the appellant rejecting her claim for commissions and
eventually took the position that she had resigned and physically escorted her off the premisces.

4 Ancmployment standards officer, Ms Caroline Burke, was assigned Lo investigate the appellant’s complaint. She
spoke with the appellant by telephone and on or about January 30, 1994, met with her for about an hour. The appellant
gave Ms Burke various documents, including her correspondence with the employer. They had no further meetings.

5 On March 21. 1994, more than six months alter filing her claim under the Act. but as yet without an ESA decision,
the appellant, through Mr, Levitt, commenced a court action in which she claimed damages for wronglul dismissal. She
also claimed the unpaid wuges and commissions that were already the subject matter ol her ESA claim.

6 OnJune !, 1994, solicitors for the employer wrote to Ms Burke responding to the appellant's claim. The employer's
letter included a number of documents 1o substantiate its position. None of this was copied to the appellant. Nor did
Ms Burke provide the appellant with information about the employer's position; nor did she give the appellant the
opportunity to respond to whatever the appellant may have assumed to be the position the employer was likely 1o take.
The appellant, in short, was left out of the loop.
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7 On Sepiember 23, 1994, the ESA officer advised the respondent employer (but not the appeliant) that she had
rejected the appellant's claim for unpaid commissions. At the same time she ordered the employer to pay the appellant
§2.354.55, representing two weeks' pay in licu of notice. Ten days later, by letter dated October 3, 1994, Ms Burke for
the first time advised the appellant of the order made against the employer for two weeks' termination pay and the
rejection of her claim for the commissions. The letter stated in part: "[wlith respect 1o your claim for unpaid wages, the
investigation revealed there is no entitlement to $300,000 commission as claimed by you." The letter went on to explain
that the appellant could apply to the Director of Employment Standards for a review of this decision. Ms Burke repeated
this advice in a subsequent telephone conversation with the appellant. The appellant did not apply to the director for a
review of Ms Burke's decision; insicad, she decided to carry on with her wrongful dismissal action in the civil courts.

8  The respondents contended that the claim for unpaid wages and conumissions was barred by issuc estoppel. They
brought a motion in the appellant's civil action to strike the relevant paragraphs from the statement of claim. On June
10, 1996. McCombs J. of the Ontario Court (General Division) granted the respondents’ motion. Only her claim for
damages for wrongful dismissal was allowed 1o proceed. On December 2, 1998, the appellant's appeal was dismissed by
the Court of Appeal for Ontario.

1. Judgments
A. Ontario Court ( General Division) (June 10, 1996)

Y The issue before McCombs J. was whether the doctrine of issue estoppel applied in the present case. Following
Rasanen v, Rosemount Instruments Led, (1994), 17 O.R. (3d) 267 (Ont. C.A.), he concluded that issue estoppel could
apply to issues previously determined by an administrative officer or tribunal. In his vicw, the sole issue 1o be determined
was whether the ESA officer’s decision was a final determination. The motions judge noted that the appellant did not
seek to appeal or review the ESA officer's decision under s. 67(2) of the Act, as she was entitled to do it she wished 1o
contest that decision. He considered the ESA decision to be final. The criteria for the application of issue estoppel were
thercfore met. The paragraphs relating to the appellant's claim for unpaid wages and commissions were struck from her
statement of claim.

B. Court of Appeal for Ontavio (19984, 42 O.R. (3d) 235 (Ont. C.A.)

10 After reviewing the facts of the case, Rosenberg 1.A.. lor the court. identificd, at pp. 239-240, the issues raised
by the appellant's appeal:

This case concerns the second requirement of issuc estoppel, that the decision which is said to create the estoppel
be a final judicial decision. The appellant submits that the decision of an employment standards officer is neither
judicial nor final. She also submits that, in any event, the process followed by Ms. Burke in this particular casc
was unfair and therefore her decision should not create an estoppel. Specifically, the appellant argues she was not
treated fairly as she was not provided with a copy of the submissions made by the employer and thus not given an
opportunity to respond to those submissions.

11 In rejeciing these submissions, Rosenberg J.A. grouped them under three headings: whether the ESA oflicer's
decision was final; whether the ESA officer's decision was judicial; and the effect of procedural unfairness on the
application of the doctrine of issue estoppel.

12 In his view, the decision of the officer in the present casc was final because neither party exercised the right ol
internal appeal under s. 67(2) of the Act. Moreover, while not all administrative decisions that finally determine the
rights of partics will be "judicial” for purposcs of issue estoppel, Rosenberg J.A. found that the statutory procedure set
out in the Act satisfied the requirements. He considercd Downing v. Graydun (1978), 21 O.R (2d) 292 (Ont. C.A ), to
be “determinative of this issue.”

1 NEXT CANADA ¢
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13 Lastly, Rosenberg J.A. addressed the issue ol whether failure by the ESA officer 10 observe pracedural fairness
affected the application of the doctrine of issuc estoppel in this case. He agreed that the ESA officer had in fact failed
1o observe procedural fairness in deciding upon the appellant's complaint, Nevertheless. this failure did not prevent the
operation of 1ssue estoppel:

The officer was required to give the appellant access to, and an opportunity to refute, any information gathered
by the officer in the course of her investigation that was prejudicial to the appellant's claim. At a minimum, the
appellant was entitled to a copy of the June 1, 1994 letier and o summary of any other information gathered in the
course of the investigation that was prejudicial 1o her ¢laim. She was also entitled to a fair opportunity to consider
and reply to that information. The appellant was denied the opportunity to know the case against her and have
an opportunity to mect it: Ms. Burke failed to act judicially. In this particular casc, this failure does not, however,
affect the operation of issue estoppel.

14 In Rosenberg J.A's view, although ESA officers are obliged to act judicially, failurc to de so in a particular case,
at least if there 1s a possibility of appeal, will not preclude the operation of issuc estoppel. This conclusion is based on
the policy considerations underlying two rules of administrative law:

These two rules are: (1) that the discretionary remedies of judicial review will be refused where an adequine
alternative remedy exists: und (2) the rule against collateral attack. These rules, in effect, require that the parties
pursue their remedies through the administrative process established by the legisluture. Where an appeal route is
available the parties will not be permitied to ignore it in favour of the court process.

15 Roscnberg J.A. noted that if the appellant had applied under s, 67(3) of the Act for a review of the ESA officer’s
decision, the adjudicator conducting such a review would have been required to hold a hearing. This supported his view
that the review process provided by the Act is an adequate alternative remedy. Rosenberg J.A. concluded at p. 256:

In summary, Ms, Burke did not accord this appellant natural justice. The appeliant's recourse was to seck review of
Ms. Burke's decision. She fatled to do so. That decision is binding upon her and her employer.

16 The court thus applied the doctrine of issue estoppel and dismissed the appellant's appeul.
I11. Relevant Statutory Provisions
V7 Employment Stndards Act, R.S.0. 1990, ¢. E.14

1. In this Act,

"wages" means any monctary remuneration payable by an employer 1o an employee under the terms of a
contract of employment, oral or written, express or implicd, any payment 1o be made by an employer 1o an
employee under this Act and any allowances for room or bourd as prescribed in the regulations or under an
agreement or arrangement therefor but does not include,

(1) tips and other graluities,

(b) any sums paid as gifts or bonuses that are dependent on the discretion ol the employer and are not
related 1o hours. production or efTiciency,

(¢) travelhing allowances or expenses.

(d) contributions made by an employer 1o a fund, plan or arrangement to which Part X of this Act applics;
("salaire™)
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6.-(1) No civil remedy of an employee against his or her employer is suspended or affected by this Act.

(2) Where an employee initiates a civil proceeding against his or her employer under this Act, notice of the proceeding
shall be served on the Director in the prescribed form on the same date the civil proceeding is set down for trial.

65.-(1) Where an employment standards officer finds that an emplovee is entitled to any wages from an employer,
the officer may,

(a) arrange with the employer that the employer pay directly to the employee the wages to which the employee
is entitled;

(b) reccive from the employer on behalf of the employee any wages 1o be paid to the employee as the result
of a compromise or settlement; or

(€} issue an order in writing to the employer 1o pay forthwith to the Director in trust any wages to which an
employee is entitled and in addition such order shall provide for payment, by the employer 1 the Director, of
wdministration costs in the amount of 10 per cent of the wages or S100, whichever is the greater,

(7) If an employer fails to apply under section 68 for a review el an order issued by an employment standards ollicer,
the order becomes final and binding against the employer even though a review hearing is held 1o determine another
person's liability under this Act.

67.-(1) Where, following a complaint in writing by an cmployee, an employment standards officer finds that an
cmployer has paid the wages 10 which an employee is entitled or has found that the employee has no other
entitlements or that there are no actions which the employer is to do or is to refrain from doing in order to be in
compliance with this Act, the officer may refuse 1o issue an order o an employer and upon refusing to do so shall
advise the emiployee of the refusal by prepaid letter addressed to the employee at his or her last known address.

(2) An employec who considers himself or herself apgrieved by the relusal o issue an order to an employer or by the
issuance of an order that in his or her view does not include all of the wages or other entitiements to which he or she
is entitled may apply to the Director in writing within [ilteen days of the date of the mailing of the letter mentioned
in subscction (1) or the date of the issue of the order or such longer period as the Director may [or special reasons
allow for a review of the refusal or of the amount of 1he order.

{3) Upon receipt of an application for review. the Director may appoint an adjudicator who shall hold a hearing.

*

(5) The adjudicator who is conducting the hearing may with necessary modifications exercise the powers conferred
on an employment stundards officer under this Act und may make an order with respect {o the refusal or an order
to amend, rescind or alfirm the order of the employment standards ofticer.

(7) The order of the adjudicator is not subject to review under section 68 and is final and binding on the parties.

68.-(1) An employer who considers themsell aggrieved with an order made under section 43, 48. 51, 56.2, 58.22
or 65, upon paying the wages ordered to be paid and the penalty thercon, il any, may, within a period of fiftcen
days alter the date of delivery afl service of the order. or such longer period as the Director maty for special reasons
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allow and provided that the wages have not been paid out under subsection 72(2), apply for a review of the order
by way of a hearing.

(7) A decision of the referee under this section is final and binding upon the parties thereto and such other partics
as the referee may specily.

IV. Analysis

18 The law rightly secks a finality to litigation. To advance that objective, it requires litigants to put their best foot
forward 1o cstablish the truth of their allegations when first called upon to do so. A litigant, 1o use the vernacular, is
only entitled 10 onc bite at the cherry. The appellant chose the ESA as her forum. She lost. An issue, once decided,
should not generally be re-litigated to the benefit of the losing party and the harassment of the winner. A person should
only be vexed once in the same cause. Duplicative litigation, potential inconsistent results, undue costs, and inconclusive
proceedings are to be avoided.

19 Finality is thus a conpelling consideration and judicial decisions should generally be conclusive of the issues
decided unless and until reversed on appeal. However, cstoppel is a doctrine of public policy that is designed to advance
the interests of justice. Where, as here, its application bars the courthouse door against the appellant's $300.000 claim
becituse of an administrative decision taken in a manner which was manifestly improper and unfuir (as found by the
Court of Appeal itsell). a re-examination of some basic principles is warranted.

20 The law has developed a number of techniques to prevent abuse of the decision-making process. One of the oldest is
the doctrine estoppel per rem judicaten with its roots in Roman law, the idea that a dispute once judged with finality is not
subject to relitigation: R v. Farwefl (1894). 22 8.C.R. 5353 (S.C.C.), at p. 558, Angle v. Minister of National Revene (1974),
[1975] 2 S.C.R. 245 (5.C.C.), at pp. 267-268. The bar extends both 1o the cause of action thus adjudicated (variously
referred to as claim or cause of action or action estoppel), as well as precluding relitigatjon of the constituent issues or
material fucts necessarily embraced theiein (usually called issue estoppel): G.S. Holmested and G.D. Watson, Ontario
Civil Procedhre (looseleal updated 2000, release 3), vol. 3 Supp. (Taronto: Carswell, 1984), at 21§17 ¢t seq. Another
aspect ol the judicial policy Favouring linality is the rule against collateral attack, i.e., that a judicial order pronounced by
a court of competent jurisdiction should not be brought into question in subsequent proceedings except those provided
by law for the express purpose of attacking it R v, Wilson, [1983] 28 C.R. 394 (8.C.C.), R. v. Litehfield. [1993]4 5.C.R
333 (S.C.C). Rov Sarson. [1996] 2 S.CR. 225 (S.C.C.).

2 These rules were initially developed in the context of prior court proceedings. They have since been extended,
with some necessary modifications, to decisions classified as being of a judicial or quasi-judicial nature pronounced
by administrative officers and tribunals. In that context the more specific objective is to balince fairness to the partics
with the protection of the administrative decision- making process, whose integrity would be undermined by oo readily
permitiing collateral attack or relitigation of issues once decided.

22 The extension of the doctrine of issue estoppel in Canada to administrative agencies is traced back to cases in the
mid-1800s by D J. Lange in The Doctrine of Res Judicata in Canada (Markham, Ont.: Butierworths, 2000), at p. 94 et
seq., including Robinson v. MeQuaid (18343, 1 P 103 (P.E.L S.C.), at pp. 104-105, and Bell v. Miller (1862),9 Gy, 383
(U.C. Ch.). at p. 386. The modern cases at the appellate level include Raison v. Femwick (1981). 120 D.L.R.(3d) 622 (B.C
C.A.), Rasanen, supra, Wong v, Shell Canada Ltd. (19953). 13 C.C1 L (2d) 182 (Alta. C.AL), Machin v. Tomlinson (2000).
194 DR (dih) 326 (Ont. C.AL), and Hamelin v. Davis (1996). 18 B.C L R (3d) 85(B.C. C.A.). Sce also Thraxyvoulon
v Environment Secretary (1989), [1990] 2 A.C. 273 (U.K. H.L.). Modifications were necessary because of the "major
differences that can exist between [administrative orders and Court orders) in relation. inter alia, to their legal nature and
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the position within the state structure of the institutions that issue them™: R v. Consolidated Mavhran Mines Lid. | 199N
FS.OCR706(S.C.C.). at para. 4. There is generally no dispute that court orders are judiciul orders; the same cannot be
said of the myriad of orders that are issued across the range of administrative tribunals.

23 Inthis appeal the parties have not argned "cause of action” estoppel, appareatly taking the view that the statutory
framework of the ESA clum sufficiently distinguishes it from the common law framework of the court case. I therefore
say no more about it. They have, however, joined issue on the application of issue estoppel and the relevance of the rule
against collateral attack.

24 Issue estoppel was more particularly delined by Middleton 1.A. of the Ontario Court of Appeal m Mclniosh v,
Parens. [1924]14 D L R 420 (Ont. C.A ), at p. 422;

When a question is liugated. the judgment of the Court s a final determination as between the parties and thewr
privies. Any right, question. or fact distinctly put in issue and divectly determined by a Court ol competent jurisdiction
as a ground of recovery, or as an answer 1o a claim set up. eannot be re-tried in a subsequent suit between the same
parties or their privies, though for a different cause of action. The right. question, or fact, mice determined, must, as
between them, be taken to be conclusively established so long as the judgment remains. [Lmphasis added.]

This statement was adopted by Laskin J. (Tater C.J.), dissenting in Anvle, supra, at pp. 267-268. This description of the
issues subject 10 estoppel ("[alny right, question or Taet distinetly put in issue and directly determined”) is more stringent
than the formulation in some of the older cases for cause of action estoppel {e.g.. "all matters which were, or might
properly have been, brought into litigation," Foevwcll, supra, at p. 558), Dickson J. (Jater C.J1.). speaking lor the majority
of Angle, supra, al p. 255, subscribed to the more stringent delinition for purpose of issue estoppel. "It will not sulTice"
he said, "if the question arose collaterally or incidentally in the carlier proceedings or is one which must be inferred by
argument from the judgment.” The question out of which the estoppel is said to arise must have been "fundamental to
the decision arrived at” in the earlier proceeding. In other words. as discussed below, the estoppel extends to the material
facts and the conclusions of law or of mixed fact and law ("the questions”) that were necessarily (even if not explicitly)
determined in the carlier proceedings.

25 The preconditions to the operation ol issue estoppel were set out by Dickson Joan dnele, supra, at p. 254

.. (1) that the same gquestion has been decided: (2) that the judicial decision which is said 1o create the estoppel
wats final; and. (3) that the parties 1o the judicial decision or their privies were the same persons as the parties to the
proceedings in which the estoppel is raised or their privies . . . .

26 The appellant’s argument is that even though the ESA officer was required to make a decision in a judicial
manner, she faled to do so. Although she had jurisdiction under the Employment Standards Act 10 deal with the claim,
the ESA officer lost jurisdiction when she failed to disclose to the appellant the case the appellant had to meet and to
give the appellant the opportunity 1o be heard in answer to the case put against her. The ESA officer therefore never
made a "judicial decision” as required. The appellant also says that her own finlure to exercise her right to seck internal
administrative review of the decision should not be given the conclusive effect adopted by the Ontario Court of Appeal.
Even if the conditions precedent 1o issue estoppel were present, she says, the court had a disceretion 10 relieve against the
harsh effects of estoppel per rem judicarem in the circumstances of this case, and erred in failing 10 do so.

A, The Statutory Scheme
1. The Employment Standards Officer

27 The Emplovment Stundards Aet applies to "every contract of employment, oral or written. express or implied” in
Onlario (s. 2(2)) subject 10 certain exceptions under the regulations. and establishes a number of minimum employment
standards for the protection of employces, These include hours of work. minimum wages, overtime pay, benefit plans,
public holidays and vacation with pay. More specifically, the Act provides a summary procedure under which aggrieved
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employees can seck redress with respect to an employer's alleged failure to comply with these standards. The objectiveis to
make redress available, where it is appropriate at all, expeditiously and cheaply. In the first instance, the disputc isreferred
to an employment standards officer. ESA officers are public servants in the Ministry of Labour. They arc generally
not legally trained, but have some experience in labour relations. The statute does not set out any particular procedure
that must be followed in disposing of claims. ESA officers are given wide powers to enter premises, inspect and remove
documents and make other relevant inquiries. If liability is found, ESA officers have broad powers of enforcement (s. 65).

28 Onreceipt of un employee demand, generally speaking, the ESA officer contacts the employer {o ascertiin whether
in facl wages are unpaid and if so for what reason. Although in this case there was a one-hour meeting between the ESA
officer and the appellant, there is no requirement for such a face-to-face meeting, and clearly there is no contemplation ol
any sort of oral hearing in which both parties ave present. It is a rough-and-ready procedure that is wholly inappropriale,
onc might think, to the delinitive resolution of a contractual claim of some legal and Tactual complexity.

29 There are many advantages to the employee in such a forum. The services of the ESA officer are supplied free of
charge. Legal representation is unnccessary. The process moves more rapidly than could realistically be expected in the
courts. There are corresponding disadvantages. The ESA officer is likely not 1o have legal training and has neither the
time nor the resources to deal with a contract claim in 4 manner comparable 10 the courtroom setting, At the time of
these proceedings a double standard was applied to an appeal (or, as it is called. a "review"). The employer was entitled
as of right to a review (s. 68) bul, as discussed below, the employee could ask for one but the request could be refused
by the Director (s. 67(3)). At the time, as well, there was no monetary limit on the ESA officer's jurisdiction. The Act
has since been amended o provide an upper imit on claims of $10,000 (8.0. 1996, ¢. 23, 5. 19(1)). Had the ESA officer's
determination gone the other way, the employer could have been saddled with a $300,000 liability arising out of a deeply
Nawed decision unless reversed on an administrative review or quashed by a supervising court.

2, The Review Process

30 The employee, as stated, has no appeal as of right. Section 67(2) of the Act provides that an employee dissatisfied
with the decision at first instance may apply to the Director for an administrative review in writing within 15 days of
the date of the mailing of the employment standards officer's decision. Under s. 67(3), "the Director may appoint an
adjudicator who shall hold a hearing" (emphasis added). The word "may" grants the Director a discretion to hold or not
to hold a hearing. The Ontario Court of Appeal noted this point, but said the parties had attached little importance to it.

31 It seems clear the legislature did not intend to confer an appeal as of right. Where the Director does appoint an
adjudicator a hearing is mandated by 1he Act. Further delay and expense to the Ministry and the parties would follow
as a matter of course. The juxtaposition in 5. 67(3) of “may" and "shall" (and in the French text, the instruction that the
Director "pent nommer un arbitre de griefs pour teniv une audience”) puts the matter beyond doubt. The Ontario legistatine
intended the Director to have a discretion 1o decline to refer a matter to an adjudicator which, in his or her opinion, is
simply not justified. Even the adjudicators hearing a review under s. 67(3) of the Act are not by statute required to be
legally trained. It was likely considered undesirable by the Ontario legisliure 1o give each and every dissatisficd employce
a review as of right, particularly where the amounts in issue are often relatively modest. The discretion must be exercised
according to proper principles, of course, but a discretion it remains.

32 If an internal review were ordered, an adjudicator would then have looked at the appellant's claim de nove and
would undoubtedly have shared the employer documents with the appellant and given her every opportunity to respond
and comment. 1 agree that under the scheme of the Act procedural delects at the ESA officer level, including a failure
1o provide proper notice and an opportunity 1o be heard in response 1o the opposing case, can be rectified on review.
The respondent says the appellant, having elected to proceed under the Act, was required 10 seek an internal review if
she was dissatisfied with the initial outcome. Not having done so, she is estopped from purswing her $300,000 claim. The
appellant says that the ESA proceduie was so deeply flawed that she was entitled to walk away from it.

B. The Applicability of Issue Estoppel
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1. Issuc Estoppel: A Twao-Step Analysis

33 The rules governing issue estoppel should not be mechanically applied. The underlyving purpose is to balance the
publicinterest in the finality of litigation with the public interest in ensuring that justice is done on the facts of a particular
case. (There are corresponding private interests,) The first step is to determine whether the moving party (in this case the
respondent) has established the preconditions to the operation of issue estoppel set out by Dickson J. in . tngle, supra.
11 successful, the court must still determine whether. as a matter of discretion, issue estoppel ought 1o be applied: British
Colunbia ( Minister of Forests) v. Bughusters Pest Managenient Ine (1998). 30 B C.L R.(3d) 1 (B.C. C.AL), at para. 32;
Sclwencke v. Onteario 20001, 47 O R (3d197 (Ont. CLAL). at paras, 38-39: Braidnwvaire v. Nova Scotia Public Service Lung
Term Disability Plan Trust Fund (1999), 176N S R (2d) 173 (NS, C.AL). al para. 56,

34 The appellant was quite entitled, in the st mstance. 1o mvoke the jurisdiction of the Ontario superior court 1o
deal with her various monetary claims. The respondent was not entitled as ol 1ight to the imposition ol'an estoppel. It
was up to the court to decide whether, in the exercise of its discretion, it would decline 10 hear aspects of the claims that
were previously the subject of ESA administrative proceedings.

2. The Judicial Naturve af the Decision

35 A common clement of the preconditions to issue estoppel set out by Dickson 1. in fngfe, supra, is the fundamental
requirement that the decision in the prior proceeding be u jiudicial decision. According to the authorities (see, e.g., G.S.
Bower, A.K. Turner und K.R. Handley, The Dactrine of Rey Judicata, 3rd ed. (London: Butterworths, 1996). pp. 18-20).
there are three elements that may be taken into account. First is 10 examine the nature of the administrative authority
issuing the decision. 1s it an institution that is capable of receiving and exercising adjudicative authority? Secondly, as
a matter ol law, is the particular decision one that was required to be made m a judicial sanner? Thirdly. as a mixed
question of law and fact, was the decision made in o judicial manner? These are distinet requirements

It is of no avail to prove that the alleged rex juchicarc was a decision, or that 1 was pronounced according to judicial
principles, unless it emanated from such 4 tribunal in the exercise ol its adjudicative functions; nor 1s it sulficient
that 11 was pronounced by such a tribunal unless it was a judicial decision on the merus. It is important, therefore, at
the outset 1o have i proper understinding of what constitutes a judicial tribunal and a judicial decision for present
purposes.

(The Doctrine of Res Judicara, para, 20)

36 Asto the third aspeet, whether or not the particular decision m question was actually made in accordance with
judicial requirements, 1 note the recent ex awia statement of Handley J, (the currem editor of The Ductrine of Res
Judicaia) thiat

The prior decision judicial, arbitral, or admimistrative, must have been made within jurisdiction before it can give
rise to res fudicata estoppels.

("Res Judicata: General Principles and Recent Developments” (1999), 18 iyt Bar: Rev. 214, atp. 215))

37 The muun controversy in this case is directed 1o this third aspect. 1.e. is u decision taken without regard 1o
requirements ol notice and an opportunity to be heard capable ol supporting an issue cstoppel? In my opinion, the answer
to this question is yes.

(e} The Institutional Framework

38 Thedecision relied on by Rosenberg JLAL in this respect relates to the generie role and Tunction of the ESA olhicer:
Downing v. Graydon, supra, per Blair LA., at p. 305
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In the present case, the employment standards officers have the power to adjudicatc as well as 1o investigate. Their
investigation is made for the purpose of providing them with information on which 1o base the decision they must
make. The duties of the employment standards officers embrace all the important indicia of the excrcise of a judicial
power including the ascertainment of facts, the application of the law to those facts and the making of a decision
which is binding upon the parties.

The partics did not dispute that ESA officials could properly be given adjudicative responsibilities to be discharged in
a Judicial manner. An carlier legislative limit of 34,000 on unpaid wages (excluding severance pay and benefits payable
under pregnancy and parental provisions) was climinated in 1991 by S.0. 1991, ¢, 16, s. 9(1), but subsequent to the ESA
decision in the present case a new limit of $10,000 was imposed. This is the same limit as is imposed on the Small Claims
Court by the Coirrts of Justive Act. R.8.0, 1990, c. C.43, 5. 23(1), and O. Reg. 626/00, 5. 1(1).

(h) The Nature of ESA Decisions under 5. 65(1)

39 An administrative tribunal may have judicial as well as administrative or ministerial functions. So may an
administrative officer.

40  One distinction between admimstrative and judicial decisions hes in differentiating adjudicative rom investigative
fumctions. In the latter mode the ESA officer is taking the initiative 1o gather information. The ESA olficer acts as a sell-
starting investigator who is not confined within the imits of the adversarial process. The distinction between investigative
and adjudicative powers is discussed in Guav v, Laflewr (1904).[163) S.C.R. 12(S.C.C.), a1 pp. 17-18. The inapplicability
olissue estoppel 1o investigations is noted by Diplock L J. in Theday v. Thoday (1963).[1964) P. 181 (Eng. C.AL), atp. 197.

41 Although ESA officers may have non-adjudicative functions, they must exercise their adjudicative functions in a
judicial manner. While they utilize procedures more flexible than those that apply in the courts, their decisions must be
based on findings of fact and the apphication of an objective legal standard to those facts. This is characteristic of a judicial
function: D.J.M. Brown and J.M. Evans, Judicial Review of Administrative Action in Canada (Toronto: Canvasback,
1998) (looseleal updated 2001, release 2), vol. 1, para. 7:1310, p. 7-7.

42 The adjudication of the claim, once the relevant informution had been gathered. is of u judicial nature.
(¢} Particulars of the Decision in Question

43 The Ontario Court of Appeal concluded that the decision of the ESA officer in this case was in fact reached contrary
1o the principles of natural justice. The appetlant had neither notice of the employer's case nor an opportunity to respond.

44 The appellant contends that it is not enough to say the decision vughi 1o have been reached in a judicial manner.
The question is: Was it decided in a judicial manner in this case? There is some support for this view in Rasanen Abella
J.A, atp. 280:

As long as the hearing process in the wibunal provides parties with an opportunity to know and meet the case againsi
them, and so long as the decision is within the tribunal’s jurisdiction, then regardless of how closely the process
mirrors a trial or its procedural antecedents, I can see no principled basis for exempting issues adjudicated by
tribunals [rom the operation of issue estoppel in & subsequent action. [Emphasis added.]

45 Trial level decisions in Ontario subscquently adopted this approach: Machado v. Pratt & Whimey Canada Inc.
(1995). 12 C.C.E L. (2d) 132 (Ont. Gen. Div.)), Randhawva v. Everest & Jennings Cunudian Lid (1996). 22 C.C.E L. (2d)
19 (Ont. Gen. Div), Hevnen v. Frito-Lay Canada Lid (1997). 32 C.C.E.1. (2d) 183 (Ont. Gen. Div.), Perez v. GE Capital
Technology Management Services Canada Ine. (1999). 47 C.C 1. (2d) 145 (Ont. S.C.J.). The statement of Métivier J.
in Munyal v. Scars Canade Inc. (1997), 29 C.C.E. 1. (2d} 38 (Ont. Gen. Div.), at p. 60, reflects that position:
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The plaintiff relies on [Rusanen} and other similar decisions to assert that the principle of issue estoppel should apply
to administrative decisions. This is true only where the decision is the result of a fair, unbiased adjudicative process
where "the hearing process provides parties with an opportunity to know and meet the case against them",

46 In Hong, supra, the Alberta Court of Appeal rejected an attack on the decision of an employment standards
review officer and held that the ESA decision was adequate 10 create an estoppel as long as "the appellant knew of the
case against him and was given an opportunity to state his position" (para, 20). See also Alderman v. Narth Shore Studio
Muanagement Lid. . |1997] 5 W.W.R. 535 (B.C. S.C. {In Chambers)).

47 In my view, with respect. the theory that a denial of natural justice deprives the ESA decision of its character
as a “judicial” decision vests on a misconception. Flawed the decision may be, but "judicial” (as distinguished {rom
administrative or legislative) it remains. Once it is determined that the decision-maker was capable of recciving and
exercising adjudicative authority and that the particular decision was one that was required to be made in a judicial
manner, the decision does not cease to have that character ("judicial") because the decision-maker erred in carrying out
his or her functions. As carly as R. v. Nat Bell Liquors Lid. . {1922) 2 A.C. 128 {Canada P.C.), it was held that a conviction
entered by an Alberta magistriaie could not be quashed for lack of jurisdiction on the grounds that the depositions
showed that there was no evidence to support the conviction or that the magistrate misdirected himsell in considering
the evidence. The jurisdiction o iry the charges was distinguished from alleged errors in "the observance of the law in the
course of its exercise” (p. 156). If the conditions precedent 1o the exercise of u judicial jurisdiction are satisfied (us here),
subsequent errors in its exercise, including violations of natural justice, render the decision voidable. not void: Harelkin
v. University of Reging. [1979]2 S.C.R 561 (S.C.C.). at pp. 584-585. The decision remains a "judicial decision.” although
scriously flawed by the want of proper notice and the denial of the opportunity to be heard.

48 I mentioned at the outset that estoppel per rem judicaten is closely linked to the rule against collateral atack,
and indeed 1o the principles of judicial review. If the appellant had gone to court to seek judicial review of the ESA
officer's decision without first following the internal administrative review route, she would have been confronted with
the decision of this Court in Harelkin, supra. In that case 4 university student failed in his judicial review application
10 quash the decision of a faculiy committee of the University of Regina which found his academic performance to be
unsatisfactory. The faculty committee was required 1o act in a judicial manner but failed, as here, to give proper notice
and an opportunity to be heard. 1t was held that the failure did not deprive the faculty committee of its adjudicative
Jurisdiction. Its decision was subject 1o judicial review, but this was refused in the exercise of the Court's discretion.
Adoption of the appellant's theory in this case would creale an anomalous result. Il she is correct that the ESA olTicer
stepped outside her judicial role and lost jurisdiction for all purposes, including issue estoppel, the Hurelkin barner o
judicial review would be neatly sidestepped. She would have no need to seek judicial review to set aside the ESA decision.
She would be, on her theory, entitled as of right to have it ipnored in her civil action.

49 The appellant's position would also create an anomalous situation under the rule against collateral attack. As
noted by the respendent, the rejection of issue estoppel in this case would constitute, in a sensc, a successful collateral
attack on the ESA decision, which has been impeached neither by administrative review nor judicial review. On the
appellant's theory, an excess of jurisdiction in the course of the ESA proceeding would prevent issue estoppel. even though
Consolidared Maybrun Mines Lid., supra, says that an act in excess of a jurisdiction which the decision-maker initially
possessed does not necessarily open the decision to collateral attack. It depends, according to Consolidated Maybrun
Mines Lid., on which lorum the legislature intended the jurisdictional attack 1o be made in, the administrative review
forum or the court (para. 49).

50 It scems to me that the unsuccessful htigant i admimistrative proceedings should be encouraged 1o pursue
whatever administrative remedy is available. Here. it is worth repeating, she clected the ESA forum. Employers and
employees should be able 1o rely on ESA determinations unless steps are taken promptly 1o set them aside. One major
legislative objective of the ESA scheme is to facilitaie a quick resolution of termination benefits so that both employee
and cmplover can get on Lo other things. Where, as here. the ESA issues are determimed within a year, a contract claim
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could nevertheless still be commenced thercaftier in Ontarie within six ycars of the alleged breach, producing a lingering
five years of uncertainty. This is to be discouraged.

51 In summary, it is clear that an administrative decision which is made without jurisdiction from the outsct
cannol form the basis of an estoppel. The conditions precedent to the adjudicative jurisdiction must be satisficd. Where
arguments can be made that an administrative officer or tribunal initially possessed the jurisdiction 1o make a decision
in a judicial manner but erred in the exercise of that jurisdiction, the resulting decision is nevertheless capable of forming
the basis of an estoppel. Alleged errors in carrying out the mandate are matlers to be considered by the court in the
exercise of its discretion, This result makes the principle governing estoppel consistent with the luw governing judicial
review in Jlarelkim, supra, and colluteral attack in Consolidated Maybrun Mines Lid., supra.

52 Where 1 differ {rom the Ontario Court of Appeal in this case is in its conclusion that the failure of the appellant
to seck such an administrative review of the ESA officer's flawed decision was fatal 10 her position, In my view. with
respect, the refusal of the ESA officer to atford the appelfant proper notice and the opportunity to be heard are matters
of great importance in the exercise of the court's discrction, as will be scen.

33 Iturn now to the three preconditions to issue estoppel set out by Dickson J, in Angle, supra, at p. 254.
3. Issue Estoppel: Applying the Tests
{a) Thar the Saume Question Has Been Decided

54 A cause ol action has traditionally been defined as comprising every lact which it would be necessary for the plauntifl
to prove, il disputed, in order to support his or her right to the judgment of the court: Poncher v. Wilkiny (1913). 33
O LR.125(Ont. C.A.). Establishing cach such fact (sometimes referred 1o as material facts) constitutes a precondition
1o success. 11 is apparent that different causes of action may have one or more material facts in common. In this case,
for example, the existence of an employment contract is a material fact comnmon to both the ESA proceeding and to
the appellant's wronglul dismissal claim in court. Issuc cstoppel simply means that once a material fact such as a valid
employment contract is found to exist (or not to exist) by a court or tribunal of competent jurisdiction, whether on the
busis of evidence or admissions, the same issue cannot be relitigated in subsequent proceedings between the same partics.
The estoppel, in other words, extends to the issues of act, law, and mixed fact and law that are necessarily bound up
with the determination ol that "issue” in the prior proceeding.

55 The parties are agreed here that the "same issue" requirement is satisfied. In the appellant's wrongful dismissal
action she is claiming $300,000 in unpaid commissions. This puts in issue the same entitlement as was refused her in
the ESA proceeding. One oi more of the factual or legal issucs essential to this entitlement were necessarily determined
against her in the carlier ESA proceeding, 1f issue estoppel applics, it prevents her from asserting that these adverse
findings ought now to be found in her favour.

(b) That the Judicial Decision which Is Said To Create the Estoppel Was Final

56 As already discussed, the requirement that the prior decision be "judicial" (as oppused o adnunistrative or
legislative} is satisfied in this case.

57  Further, I agree with the Ontario Courl of Appeal that the employee not having taken advantage of the internal
review procedure, the decision of the ESA olficer was [inal for the purposes ol the Act and therefore capable in the
normal course of cvents of giving rise Lo an estoppel.

58 Ihave already noted that in this case, unlike HHorelking supra, the appellant had no right of appeal. She could merely
make a request to the ESA Director for a review by an ESA adjudicator. While this may be a factor in the exercise of the
discretion to deny issuc estoppel, it does not affect the finality of the ESA decision. The appellant could fairly argue on
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a judicial review application that unlike Harelkin she had no "adequate alternative remedy” avanlable to her as of right
The ESA decision must nevertheless be treated as final for present purposces

(¢} The Purties 1o the Judicial Decivion or Their Privies Were the Sane Persons as the Parvties 1o the Proceedmgy in which
the Estoppel is Raised or Their Privies

59 This requirement assures mutuality. I the hmitation did not exist, a stranger 1o the earhier procecding could insist
that a party thereto be bound in subsequent litigation by the findings in the earlier litigation even though the stranger,
who became a party only to the subsequent litigation, would not be: Machin, supra, Minou v. O'Shanter Development
Co. (1999). 42 O.R. (3d) 321 (Ont. C.A.), per Laskin LA, at pp. 339-340. The mutuality requirement was subject to
some critical comment by McEachern C.1B.C. when sitting as a trial judge in Saskatoon Credit Union Lid. v Central
Park Enterprises Lid. (1988), 22 B.O 1 R (20 89 (B.C. S.C.), at p. 96, and has been substantially medilied in many
jurisdictions in the United States: see Holmested and Watson. at 21824 and G.D. Watson. "Duplicative Litigation: Issue
Estoppel, Abuse of Procuss and the Death of Mutuality” (1990). 69 Can, Bar Rev. 623

60 The concept of "privity.” of course, is somewhat elastic. The learned editors of J. Sopinka, SN, Lederman,
AW Bryant i The Law of Evidence i Canada. 2nd ed. (Toronto: Butterworths, 1999). at p. 1088, suy. somewhat
pessinnstically, that "[i]1 is impossible to be categoncal about the degree of interest which will create privity” and that
determinations must be made on a case-by-cuse basis. In this case, the parties are identical and the outer limits of
“mutuality” and of the "same parties” requirement need not be (urther addressed.

61 Iconclude that the preconditions 1o issuc estoppel are met in this case.
4. The Exercise of the Discretion

62 Theappellant submitted that the Court should nevertheless refuse 1o apply estoppel as a matter ol discretion. There
is no doubt that such a discretion exists. In Nuken v, General Motors of Cunada Lidd, 1982 1 S C R 72(S.C.Co). Estey
1. noted, at p. 101, that in the context of court proceedimgs "such a discretion must be very limited in application.” In
my view, the diseretion is necessarily broader in relation to the prior decisions of administrative tribunals because of the
enormous range and diversity of the structures, mandates and procedures of administrative decision-makers.

63 In Bugbusters. supra. Finch 1 A, (now C.1.B.C.) observed at p. 1L

It must alwitys be remembered that although the three requirements lor issue estoppel must be salished before it
can apply, the Tact that they may be satislied docs not automatically give rise 1o 11s application. Issue estoppel is
an cquitable doctrine. and as can be seen from the cases. is closely related o abuse of process. The doctrine of
issue estoppel 1s designed as an implement of justice. and a protection against injustice. It inevitably calls upon the
exercise of a judicial discretion 1o achieve lairness according to the circumstances of cach case.

Apart from noting parcnthetically that estoppel per rem judicaren is generally considered a common law doctrine (unlike
promissory estoppel which is clearly equitable in origin), 1think this 1s a correct statement of the law. Finch LALs dictim
was adopted and apphed by the Ontario Court of Appeal in Schnench o, supra, at paras. 38 and 43:

I"he discretion ta refuse to give effect o 1ssue estoppel becomes relevant only where the thiee prerequisites to the
operation ol the doctrine exist. . .. The exercise of the discretion is necessarily case specitic and depends on the
entirety of the circumstances. Inexercising the diseretion the court must ask -1s there something in the cireumstances
ol this case such that the usual operation of the doctiine ol 1ssue estoppel would work an mjustice?

. The discretion must respond to the realities of cach case and nat to abstract concerns that arise in virtually every
case where the finding relied on 1o support the doctrine was made by a tribunal and not a court.

See also Braulnaie, supra, at p. 188,
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64 Courts elsewhere in the Commonwealth apply similar principles. In Arnold v. National 1Westminster Bank ple {1991]

VAINF R 41 (UK. H.L.). the House of Lords exercised its discretion against the application of issue estoppel arising
out of an earlier arbitration, per Lord Keith of Kinkel, at p. 50:

One of the purposes of estoppe!] being 1o work justice between the parties, it is open to courts to recognise that in
special circumstances inflexible application ol it may have the opposite result . .

65 In the present case Rosenberg LA, noted in passing at para. 40 the possible existence of a potential discretion
but. with respect, he gave 11 short shrift. There was no discussion or analysis of the merits of its exercise. He simply
concluded. at para. 69:

In sunmmary, Ms. Burke did not accord this appellant natural justice. The appellant's recourse was to seek review of
Ms. Burke's decision. She Tailed to do so. That decision is binding upon her and her employer.

66 In my view, it was an error of principle not to address the factors for and against the exercise of the discretion
which the court clearly posscssed. This is not a situation where this Court is being asked by an appellant to substitute
its opinion for that of the motions judge or the Court of Appeal. The appellant is entitled al some stage 1o appropriate
consideration ol the discretionary factors und to date this has not happened.

67  The list of factors is open. They include many ol the same Tactors hsted m Conseliduied Mavbrun Mines Lid m
connection with the rule against collateral attack. A similarly helpful fist was proposed by Laskin 1A m Vo, supia.
The abjective is to ensure that the operation of tssue estoppel promotes the orderly admimstration of justice but not at
the cost of real injustice in the particular case. Seven factors, discussed below, are relevant in this case.

tal The Wording of the Stane from which the Power To Issue the ddministrative Order Derives
68 Inthis case the ESA includes s. 6(1). which provides that
No civil remedy ol an emplovee against his or her employer is suspended or effected by this Act. [Emphasis added ]

69 This provision suggests that at the time the Ontario legistature did not intend ESA procecdings 1o become an
exclusive forum. (Recent amendments to the Act now require an employee 1o elect either the ESA procedure or the court.
Even prior to the new amendments, however, a court could properly conclude that relitigation of an issue would be an
abuse: Rusunen. supra. per Morden A.C.J.O., at p. 293, Carthy LA, at p. 288.)

70 Whilc it is generally reasonable for defendants to expeet to be able 1o move on with their lives once one set ol
proceedings - including any available appeals - has ended i a rejection of liability. here. the appellant commenced her
civil action against the respondents before the ESA officer reached a decision (as was clearly authorized by the statute
at that time). Thus. the respondents were well aware, in law and in fact, that they were expected to respond to parallel
and to some extent overlapping proceedings.

() The Purpose of the Legislation

71 The focus of an carlier administrative proceeding might be entirely different [rom that of the subsequent
litigation, even though one or more of the same issues might be implicated. In Bughusters, supra, a forestry company
was compulsorily recruited to help fight a forest fire in British Columbia. It subsequently sought reimbursement for its
expenses under the B.C. Forest Acr, R.S.B.C. 1979, ¢. 140. The expense claim was allowed despite an allegation that
the fire had been started by a Bugbusters employee who carelessly discarded his cigarette. (This, i proved. would have
disentitled Bugbusters to reimbursement.) The Crown later started a $3 million negligence claim against Bugbusters. for
losses oceasioned by the forest fire. Bugbusters invoked issue estoppel. The court, in the exercise of 115 discretion, denied
relicl, One reason, per Finch LA at p. 11, was that
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... a final dekision on the Crown's right to recover its losses was not within the reasonable expectation of either
party at the time of those [reimbursements] proccedings [under the Forest Aet).

A similar point was made in Rasanen, supra, by Carthy LA, at p. 290:

It would be unfair 10 an employee who sought out immediate and limited relicl of $4,000, forsaking discovery and
representation in doing so, 1o then say that he is bound to the result as it affects a claim lor ten times that amount.

A similar qualification is made in the American "Restatement of the Law," Second: Judgments (2d) (St. Paul, Minn.:
American Law Ins{itute Publishers, 1982), s. 83(2){e), which refers to

.. . procedural clements as may be necessary (o constitute the proceeding a sufficient means ol conclusively
determining the matter in question, having regard for the magnitud