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WRITTEN ARGUMENT ON APPLICATION TO BE ADDED AS A PARTY OR

INTERVENER
OVERVIEW

Action 1103 14112 was commenced by the Trustees of the 1985 Sawridge Trust seeking
Advice and Directions with respect to the definition of “Beneficiaries” contained in the
1985 Sawridge Trust in the Matter of the Sawridge Band Inter Vivos Settlement Created
by Chief Walter Patrick Twinn, of the Sawridge Indian Band, No. 19, now known as
Sawridge First Nation, on April 15, 1985.

1985 Sawridge Trust v. Alberta (Public Trustee), 2012 ABQB 365, paras. 2, 22. and 29
[Tab 1]

An appeal was brought by the Trustees of the 1985 Sawridge Trust to the Alberta Court

of Appeal with, inter alia, Maurice Stoney named as an Interested Party.
1985 Sawridge Trust Civil Notice of Appeal, Appeal No. 1203 0230 AC. [Tab 2]

On August 12, 2016, Maurice Stoney brought an Application for himself and his living
brothers and sisters, to be named as a Party or as an Intervenor on the ground of being

beneficiaries to the 1985 Sawridge Trust, in this Action 1103 14112.

On August 24, 2016 an Order consented to by the Trustees and the Office of the Public
Guardian and Trustee for Alberta, was granted. This Order permits the 1982 Trust to be
moved into the 1985 Sawridge Trust however this consent Order cannot be used as a
basis to oppose or prevent a beneficiary from seeking an accounting from the 1985 Trust.
Direction was issued for the filing of argument on the issue of whether or not Maurice

Stoney et al. should be granted status as parties or interveners in this Action.

1985 Sawridge Trust Consent Order, August 24, 2016. [Tab 3]

CAN: 22576740.1
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L. FACTS

h

Maurice Stoney and all of his brothers and sisters were born to parents William and

Margaret Stoney who were both members of the Sawridge Band.

W

Affidavit of Maurice Stoney. [Tab 4]
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6. Their grandfather, Johnny Stoney was born in January 1872 (aka John Stephens and
Johnny Assiniboitis), and was a member of the Alexander Band under Treaty No. 6. He

married Henrietta (aka Harriett Calder) Sinclair born January 1882 who was a member of

the Lesser Slave Lake Band, and he became a member of the Lesser Slave Lake Band

Rl

with Chief Kinosayoo in or about 1895, and Johnny Stony is shown on the list of
Kinnosayo’s Band as number 18. Chief Kinosayoo signed Treaty No. 8 in 1899 on
behalf of the Lesser Slave Lake Band which included what became known as the

Sawridge Band.

Affidavit of Maurice Stoney. [Tab 4]

Treaty No. 8. [Tab 5]

7. Johnny Stoney possessed Lands on the banks of the Lesser Slave River where he
operated a stopping place from 1895 on. These Lands were initially considered to be
held by him in severalty under Treaty No. 8 as shown in letters dated April 6, 1903, April
15, 1903, April 16, 1903, April 17, 1903 December 9, 1911, September 9, 1912, April 18,
1913 and August 19, 1920 to and from Indian Affairs.

Affidavit of Maurice Stoney. [Tab 4]

8. In or about 1912, Johnny Stoney and his family were recognized on the first pay list for
the Sawridge Band. He was a member of Sawridge, on the pay list until his death in
1956. In 1920, Johnny Stoney was advised by Indian Affairs that his lands would be
taken as part of the Sawridge Reserve, this appears to be contrary to the provisions of
Treaty No. 8, where lands could be held in severalty and were held in severalty by Johnny
Stoney until 1920.

CAN: 225767401



SRR

10.

11.

12.

Affidavit of Maurice Stoney. [Tab 4]

Maurice’s father was William Stoney, and his grandfather was Johnny Stoney. His
mother was also a member of the Sawridge Band. William Stoney lived in Slave Lake,
Alberta on the edge of the Sawridge Indian Reserve. The Sawridge Indian Reserve is

located on the northeast boundary of the Town of Slave Lake, Alberta.

Affidavit of Maurice Stoney. [Tab 4]

In 1944, William Stoney and all of his family, along with other members of Sawridge
Band, were enfranchised because William was working. Enfranchisement removed the
names of persons from the /ndian Act, R.S.C. 1927, c. 98, section 114 and treated them as
not being Indians under the Indian Act. They were not Canadian ‘Citizens’ since
Canadian citizenship did not exist until at the earliest, January 1, 1947 with the first
Canadian Citizenship Act, S.C. 1946 which provided Canadian citizenship to British

subjects born in or resident in Canada.

Affidavit of Maurice Stoney. [Tab 4]

Canadian Citizenship Act, 1947. [Tab 6]

William Stoney had 15 children, 10 are still alive today: Billy born in 1940; Maurice
born in 1941, Angeline born in 1944, Linda born in 1948, Bernie born in 1952, Betty
Jean born in 1954, Gail born in 1956, Alma and Alva (twins) born in 1958 and Bryan
born in 1959. These are the Applicants in this Application.

Affidavit of Maurice Stoney. [Tab 4]
On April 17, 1982, the Constitution Act, 1982, amended the Constitution, and recognized

and affirmed treaty and aboriginal rights in section 35:

35.(1) The existing aboriginal and treaty rights of the aboriginal peoples of Canada are
hereby recognized and affirmed.

Constitution Act, 1982, section 35. [Tab 7]

CAN: 22576740.1
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13. Retroactive to April 17, 1985, Bill C-31 (R.S.C. 1985, ¢. 32 (1* Supp.) amended the
provisions of the /ndian Act, R.S.C. 1985, I-5 to bring the Indian Act into line with the
provisions of section 15 of the Charter of Rights and Freedoms, for discrimination by
removing sections 109 to 113 of the Indian Act which had provided for enfranchisement.

Indian Affairs knew that these provisions were unconstitutional under the Constitution
Act, 1982.

Indian Act, R.S.C. 1970, c. I-6, ss. 109-112 and Indian Act, R.S.C. 1985, c. [-5 (showing
sections removed; An Act to Amend the Indian Act, SC 1985, c. 27, section 4 amending
section 6 (1)(c), section 10 (4) and (5), section 11(1)(c) and section 19 repealing sections
109 to 113 from the Act. [Tab 8]

14. Canada brought a motion for a mandatory injunction against Sawridge in 2003 and
obtained a mandatory injunction compelling Sawridge to record the memberships of
persons whose memberships in Sawridge were required by Bill C-31 (“uacquired rights™)
effective April 17, 1985 to be included as Sawridge members. Sawridge assumed control
of its membership at some point in the summer of 1985, having given notice to the
Minister on July 8, 1985. The Minister of Indian Affairs specifically reminded Chief
Walter Twinn of this requirement to record and include all of the persons whose
membership was restored by Bill C-31 on the Band list for Sawridge, in a letter dated
September 26, 1985.

Sawridge Band v. Canada, [2003] 4 FCR 748, paras. 31-40. [Tab 9]
Sawridge Band v. Canada, 2004 FCA 16, paras. 28-35, 51-52, 56. [Tab 10]

15.  Maurice Stoney’s membership in Sawridge was properly recorded on the Sawridge Band
List when he was born in 1941. It was removed when his family was enfranchised but
Sawridge has refused to comply with Bill C-31 and with the Mandamus Order of the
Federal Court in 2003, confirmed on appeal, to restore Maurice and his brothers and
sisters as members of Sawridge. Nevertheless, under this Federal Court Order of
Mandamus still in effect today, Maurice Stoney and all of his living brothers and sisters

are members of Sawridge Band.

Affidavit of Maurice Stoney, Exhibit I, pp. 34-5. [Tab 4]

CAN: 22576740.1
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16.

17.

18.

19.

20.

1985 SAWRIDGE TRUST

Maurice Stoney and his brothers and sisters are all members of the Sawridge Band such

that they are within the terms of “beneficiary” in the 1985 Sawridge Trust.
Affidavit of Paul Bujold filed September 6, 2011, Exhibit “B”. [Tab 11]

The legal issue involved here, of who is or is not a beneficiary, requires a determination
of the fundamental issue of whether all of the parts of the definition of a “beneficiary”
under the 1985 Sawridge Trust are valid or whether words contained in that definition are

void as against public policy.

This is unrelated to the judicial review in the Federal Court in the Stoney decision which
was a review of an administrative process in 2012-3 related to the membership rules put
into place by the Sawridge First Nation after they assumed control of their membership at

some point after July 8, 1985.

As the Federal Court of Appéal in January, 2004 held Sawridge cannot enact membership
rules that “operate to deny membership to those individuals who come within paragraph
11 (1) (c¢). ... That distinction is not permitted by the Act”. Further, the Order of Mr.
Justice Hugessen, affirmed by the Federal Court of Appeal, applies to all:

...individuals who acquired the right to be members of the Sawridge Band before it took
control of its Band List, with the full rights and privileges enjoyed by all Band members.

Without restricting the generality of the foregoing, this order requires that the following
persons, ...

Sawridge Band, (Fed. Ct.) supra, para. 26, 29-32. [Tab 9]
Sawridge Band, (Fed. CA) supra, paras. 29-30.[Tab 10]

Stony et al. v. Sawridge First Nation, 2013 FC 509. [Tab 12]

It is submitted that the issue - acquired rights - and the right of unspecified persons
including Maurice Stoney and all of his brothers and sisters to membership in Sawridge
Band on April 17, 1985, was determined by the Federal Court of Appeal in January,
2004.

CAN: 225767401
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The matters addressed in the Stoney judicial review in Federal Court were concerned with
judicial review of a membership application based on membership rules of the Sawridge
First Nation in or about 2012 because Sawridge First Nation had continued to deny
membership to Maurice Stoney, even though the 2003 Federal Court required them to
recognize Maurice Stoney’s membership. Maurice Stoney was not represented during

these years from 2003 until 2012.
The 1985 Sawridge Trust provides:

(a) “Beneficiaries” at any particular time shall mean all persons who at that time
qualify as members of the Sawridge Indian Band No. 19 pursuant to the provisions of the
Indian Act R.S.C. 1970, Chapter I-6 as such provisions existed on the 15" day of April,
1982 and, in the event that such provisions are amended after the date of the execution of
this Deed all persons who at such particular time would qualify for membership of the
Sawridge Indian Band No. 19 pursuant to the said provisions as such provisions existed
on the 15" day of April, 1982, and ...for greater certainty, that any person who shall
become enfranchised, ... or in any manner voluntarily cease to be a member of the
Sawridge Indian Band No 19 under the Indian Act R.S.C. 1970, chapter I-6, as amended
from time to time, or any consolidation thereof or successor legislation thereto shall
thereupon cease to be a Beneficiary for all purposes of this Settlement, ...

Affidavit of Paul Bujold, Exhibit “B”. [Tab 11]

Maurice Stoney and his brothers and sisters are persons who became enfranchised in
1944. These stipulations defining beneficiaries under the 1985 Sawridge Trust are
against public policy. Such forms of beneficiary designation which exclude persons
based on certain categories such as women and “enfranchised” Indians used here in the
definition of beneficiary in the April 15, 1985 Sawridge Infer Vivos Trust, are void on the

ground of public policy.

Canada Trust Co. v. Ontario Human Rights Commission, 1990 CanLII 6849, pp. 8-10,
17-20, 40-50. [Tab 13]

Fox v. Fox Estate et al., 1996 CanLIl 779, pp. 9-11. [Tab 14]
MecCorkill v. Streed, 2014 NBQB 148, paras. 59-89. [Tab 15]

Royal Trust Corporation of Canada v. The University of Western Ontario et al., 2016
ONSC 1143. [Tab 16]

Unlike some other types of trusts, the courts will interpret this type of trust which is for

the benefit of a community, in a fashion that will permit it to continue.

CAN: 22576740.1
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Re Fitzpatrick, 1984 CanLlI 3086, paras. 18-21. [Tab 17]
Re Forbes Estate, 2003 NBQB 430, paras. 28-48. [Tab 18]

The definition of beneficiary in the 1985 Sawridge Trust is also unconstitutional in 1985
since it seeks to retroactively apply the Indian Act as it stood two days before the
Constitution Act, 1982 came into force. Once an event occurs after April 17, 1982, the
Constitution Act, 1982 applies with the only legal method of it not applying provided by
section 33 of the Constitution Act, 1982. Section 33 only provides this power to not have
a law apply to Parliament or to a legislature and such a provision may only have effect
for five years. It is submitted that it is unconstitutional for Sawridge, in the 1985
Sawridge Trust to apply provisions of the Indian Act, 1970, which are no longer in force,
to the definition of a beneficiary of the 1985 Sawridge Trust, in order to exclude persons
whose Treaty rights were recognized and affirmed on April 17, 1982 and whose

memberships in Sawridge were effective on April 17, 1985.

Further Sawridge Band does not possess the constitutional authority stated to rest only
with Parliament or the legislature in any province, to create an exception to the

application of the Charter of Rights and Freedoms, as provided by section 33.
Constitution Act, 1982. [Tab 7]

It is submitted that as of April 17, 1982, the Indian Act and each First Nation under the
Indian Act, including Sawridge Band, was constitutionally required to comply with the
treaty and aboriginal rights of aboriginal peoples recorded or entitled to be recorded as
members. Maurice Stoney and others were members of the Sawridge Band, all under
Treaty No. 8, who were taken off the membership list of the Sawridge Band for various
reasons under provisions of the /ndian Act, which were recognized as unconstitutional
and corrected by Bill C-31. |

Affidavit of Maurice Stoney. [Tab 4]

The Constitution Act, 1982, section 35 required recognition of all treaty rights. Maurice
Stoney and his brothers and sisters were and are all adherents to Treaty No. 8 resulting in

them being required to be recognized as members of Sawridge Band effect on April 17,

CAN: 22576740.1
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1982 with the Constitution Act, 1982 and under the Federal Court 2003 Mandamus Order

so that they are all “beneficiaries” under the 1985 Sawridge Trust.

Questions arise as whether or not the 1985 Sawridge Trust was actually signed on April
15, 1985 since the number on the first page is handwritten while the remainder of the
document is typed with no signature bearing the date of when it was signed. This is a

matter which the court may need to determine.

ORDER REQUESTED

It is respectfully submitted that an Order naming Maurice Stoney and his brothers and
sisters as beneficiaries of the 1985 Sawridge Trust and listing them as parties or

alternatively as Interveners in this Action, should be granted with costs.

As the Court previously held at paragraphs 35 and 37 of'its June 12, 2012 judgment:

...As a general principle, a trust should pay for legal costs to clarify the construction or
administration of that trust: Deans v. Thachuk, 2005 ABCA 368 at paras. 42-43, 261
D.L.R. (4™) 300, leave denied [2005] S.C.C.A. No. 555. ...

Aline Huzar, June Kolosky, and Maurice Stoney agree with the Public Trustee and
observe that trusts have provided the funds for litigation representation in aboriginal
disputes: Horse Lake First Nation v. Horseman, 2003 ABQB 114, 337 AR. 22;
Blueberry Interim Trust (Re), 2012 BCSC 254.

Sawridge 1985 Trust, supra, paras. 35 and 37. [Tab 1]

This is an aboriginal trust dispute such that the legal costs of Maurice Stoney and his

brothers and sisters should be paid by the 1985 Sawridge Trust.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 27th day of September, 20186.

DLA Piper (Canada) LLP.
'f! f/j
Per: / [',
Priscilla Kennedy
Solicitor for Maurice Stoney and

his brothers and sisters

CAN: 22576740.1



o

E

B

ks

W

-11-
TABLE OF AUTHORITIES

1985 Sawridge Trust v. Alberta (Public Tfustee), 2012 ABQB 365.
1985 Sawridge Trust Civil Notice of Appeal, Appeal No. 1203 0230 AC.
1985 Sawridge Trust Consent Order, August 24, 2016.

Affidavit of Maurice Stoney.

Treaty No. 8.

Canadian Citizenship Act, 1947.

Constitution Act, 1982.

Indian Act, R.S.C. 1970, c. 1-6, ss. 109-112 and Indian Act, R.S.C. 1985, c. I-5, showing

SS. 109 112 removed; An Act to Amend the Indian Act, SC 1985, ¢. 27.

9.

10.
11
12.

13.

14.

15.

16

17.

18.

Sawridge Band v. Canada, [2003] 4 FCR 748.
Sawridge Band v. Canada, 2004 FCA 16.
Affidavit of Paul Bujold filed September 6, 2011.
Stony et al. v. Sawridge First Nation, 2013 FC 509.

Canada Trust Co. v. Ontario Human Rights Commission, 1990 CanLII 6849.
Fox v. Fox Estate et al., 1996 CanLlII 779, pp. 9-11.

McCorkill v. Streed, 2014 NBQB 148, paras. 59-89.

Royal Trust Corporation of Canada v. The University of Western Ontario et al., 2016
ONSC 1143.

Re Fitzpatrick, 1984 CanLII 3086.

Re Forbes Estate, 2003 NBQB 430.

CAN: 22576740.1



Court of Queen’s Bench of Alberta

Citation: 1985 Sawridge Trust v. Alberta (Public Trustee), 2012 ABQB 365

Date: 20120612
Docket: 1103 14112
Registry: Edmonton

In the Matter of the Trustee Act, R.S.A. 2000, ¢. T-8, as amended; and
In the Matter of The Sawridge Band Inter Vivos Settlement Created by
Chief Walter Patrick Twinn, of the Sawridge Indian Band, No. 19, now known as
the Sawridge Indian Band, on April 15, 1985 (the “1985 Sawridge Trust”)

Between:

Roland Twinn, Catherine Twinn, Walter Felix Twin, Bertha L’Hirondelle, and
Clara Midbo, As Trustees for the 1985 Sawridge Trust

Respondent

-and -

Public Trustee of Alberta
Applicant
Reasons for Judgment
of the
Honourable Mr, Justice D.R.G, Thomas
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................................................................ Page: 11
A. In this proceeding are the Band membership rules and application processes
relevant? ... Page: 11
B. Exclusive jurisdiction of the Federal Court of Canada ............... Page: 12
VIL - Conelusion ..o Page: 14

I. Introduction

[1] On April 15, 1985 the Sawridge Indian Band, No. 19, now known as the Sawridge First
Nation [the “Band” or “Sawridge Band”] set up the 1985 Sawridge Trust [sometimes referred to
as the “Trust” or the “Sawridge Trust”] to hold some Band property on behalf of its then
members. The 1985 Sawridge Trust and other related trusts were created in the expectation that
persons who had been excluded from Band membership by gender (or the gender of their
parents) would be entitled to join the Band as a consequence of amendments to the Indian Act,
R.8.C. 1985, c. I-5 which were being proposed to make that legislation compliant with the
Canadian Charter of Rights and Freedoms, Part 1, Constitution Act, | 9682, being Schedule B to
the Canada Acr 1982 (UK), 1982, c. 11 [the “Charter”]

2] The 1985 Sawridge Trust is administered by the Trustees named as Respondents in this
application [the “Sawridge Trustees” or the “Trustees™] who now seek the advice and direction
of this Court in respect to proposed amendments to the definition of the term “Beneficiaries” in
the 1985 Sawridge Trust and confirmation of the transfer of assets into that Trust. One
consequence of these proposed amendments to the 1985 Sawridge Trust would be that the
entitlement of certain dependent children to share in Trust assets would be affected. There is
some question as to the exact nature of the effects, although it seems to be accepted by all of
those involved on this application that certain children who are presently entitled to a share in
the benefits of the 1985 Sawridge Trust would be excluded if the proposed changes are approved
and implemented. Another concern is that the proposed revisions would mean that certain
dependent children of proposed members of the Trust would become beneficiaries and entitled to
shares in the Trust, while other dependent children would be excluded.

[3] At the time of confirming the scope of notices to be given in respect to the application for
advice and directions, it was observed that children who might be affected by variations to the
1985 Sawridge Trust were not represented by counsel. In my Order of August 31, 2011 [the
“August 31 Order”] I directed that the Office of the Public Trustee of Alberta [the “Public
Trustee”] be notified of the proceedings and invited to comment on whether it should act in
respect of any existing or potential minor beneficiaries of the Sawridge Trust.

2012 ABQB 365 (CanlIi
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[4] On February 14, 2012 the Public Trustee applied to be appointed as the litigation
representative of minors interested in the proceedings, for the payment of advance costs on a
solicitor and own client basis and exemption from liability for the costs of others. The Public
Trustee also applied, for the purposes of questioning on affidavits which might be filed in this
proceeding, for an advance ruling that information and evidence relating to the membership
criteria and processes of the Sawridge Band is relevant material.
[5] On April 5,2012 I heard submissions on the application by the Public Trustee which was
opposed by the Sawridge Trustees and the Chief and Council of the Sawridge Band. The
Trustees and the Band, through their Chief and Council, argue that the guardians of the
potentially affected children will serve as adequate representatives of the interests of any minors.

[6]  Ultimately in this application I conclude that it is appropriate that the Public Trustee
represent potentially affected minors, that all costs of such representation be borne by the

Sawridge Trust and that the Public Trustee may make inquiries into the membership and
application processes and practices of the Sawridge Band.

IT. The History of the 1985 Sawridge Trust

[7] An overview of the history of the 1985 Sawridge Trust provides a context for examining
the potential role of the Public Trustee in these proceedings. The relevant facts are not in dispute
and are found primarily in the evidence contained in the affidavits of Paul Bujold (August 30,

2011, September 12, 2011, September 30, 201 1), and of Elizabeth Poitras (December 7, 2011). -

[8] In 1982 various assets purchased with funds of the Sawridge Band were placed in a
formal trust for the members of the Sawridge Band. In 1985 those assets were transferred into
the 1985 Sawridge Trust. At the present time the value of assets held by the 1985 Sawridge Trust
is approximately $70 million. As previously noted, the beneficiaries of the Sawridge Trust are

restricted to persons who were members of the Band prior to the adoption by Parliament of the
Charter compliant definition of Indian status,

9] In 1985 the Sawridge Band also took on the adm
attempted (unsuccessfully) to deny membership to India
persons: Sawridge Band v. Canada, 2009 FCA 123, 391 N.R. 375, leave denied [2009] S.C.C.A.
No. 248. At least 11 women were ordered to be added as members of the Band as a consequence
of this litigation: Sawridge Band v, Canada, 2003 FCT 347, [2003] 4 F.C. 7438, affirmed 2004
FCA 16, [2004] 3 F.C.R. 274. Other litigation continues to the present in relation to disputed

Band memberships: Poitras v. Sawridge Band, 2012 FCA 47, 428 N.R. 282, leave sought [2012]
S.C.C.A. No. 152,

inistration of its membership list, It then
1 women who married non-aboriginal

[10] At the time of argument in April 2012, the Band had 41 adult members, and 31 minors.

The Sawridge Trustees report that 23 of those minors currently qualify as beneficiaries of the
1985 Sawridge Trust; the other eight minors do not,

2012 ABQB 385 {CanlLll)
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[11] At least four of the five Sawridge Trustees are beneficiaries of the
is overlap between the Sawridge Trustees and the S
Bertha L’Hirondelle has acted as Chief}, Wal
Trustee Roland Twinn is current]

Sawridge Trust. There
awridge Band Chief and Council. Trustee

ter Felix Twinn is a former Band Councillor.
y the Chief of the Sawridge Band.

[12]  The Sawridge Trustees have now conel

_ uded that the definition of “Beneficiaries”
contained in the 1985 Sawridge Trust is ©

potentially discriminatory”, They seeks to redefine the
class of beneficiaries as the present mem

o bers of the Sawridge Band, which is consistent with the
definition of “Beneficiaries” in another trust known as the 1986 Trust,

[13]  This proposed revision to the definition
to a proposed distribution of the assets of t}
indicate that they have retained a consul

of the defined term “Beneficiaries” is a precursor
he 1985 Sawridge Trust. The Sawridge Trustees

tant to identify social and health programs and services
to be provided by the Sawridge Trust to the beneficiaries and their minor children. Effectively

they say that whether a minor is or is not a Band member will not matter; see the Trustee’s
written brief at para. 26. The Trustees report that they have taken steps to notify current and

potential beneficiaries of the 1985 Sawridge Trust and I accept that they have been diligent in
implementing that part of my August 31 Order.

III.  Application by the Public Trustee

[14]  Inits application the Public Trustee asks to be named as the litigation representative for
minors whose interests are potentially affected by the application for advice and directions being
made by the Sawridge Trustees, In summary, the Public Trustee asks the Court:

1. to determine which minors should be represented by it;
2. to order that the costs of legal representation by the Public Trustee be paid

from the 1985 Sawridge Trust and that the Public Trustee be shielded
from any liability for costs arising; and

3. to order that the Public Trustee be authorized to make inquiries through

questioning into the Sawridge Band membership criteria and application
processes.

The Public Trustee is firm in stating that it will only represent some or all of the potential
affected minors if the costs of its representation are paid from the 1985 S

it must be shielded from liability for any costs arising in this proceeding.

ly
awridge Trust and that

[15]  The Sawridge Trustees and the Band both argue that the Public Trustee is not a necessary
or appropriate litigation representative for the minors, that the costs of the Public Trustee should
not be paid by the Sawridge Trust and that the criteria and mechanisms by which the Sawridge

2012 ABQB 385 (CanLll)
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IV, Should the Public Trustee be Appointed as a Litigation Reprcsentz;tive‘."

[ 1 6]  Persons under the age of 18 who reside in Alberta may only participate in a legal action
via a litigation representative: Alberta Rules of Court, Alta Reg 124/2010, 5. 2.1 I(a) [the
“Rules”, or individually a “Ryfe” ority for the Court to appoint a litigation

1 representative is also required where the
The common-law parens patriae role of the
S.C.R.388,31 D.LR. (4th) 1) allows for the

membership of a trust class is unclear: Rule, 2.16.
courts (E. v, Eve (Guardian Ad Litem), [1986] 2

appointment of a litigation representative when such action is in the best interests of a child. The
parens patriage authority serves to supplement authority provided by statute: R, W, v. Alberta
(Child, Youth and Family Enhancement Act Director), 2010 ABCA 412 at para. 15, 44 Alta.
L.R. (5th) 313. In summary, [ have the authority in these circumstances to appoint a litigation

representative for minors potentially affected by the proposed changes to the 1985 Sawridge
Trust definition of “Beneficiaries”.

[17]  The Public Trustee takes the position that it would be an appropriate litigation
representative for the minors who may be potentially affected in an adverse way by the proposed
redefinition of the term “Beneficiaries” in the 1985 Sawridge Trust documentation and also in
respect to the transfer of the assets of that Trust, T he alternative of the Minister of Aboriginal
Affairs and Northemn Development applying to act in that role, as potentially authorized by the

Indian Act, R.S.C. 1985, c. I-5, s. 52, has not occurred, although counsel for the Minister takes a
watching role.

[18] Inany event, the Public Trustee argues that it is an appropriate 1
given the scope of its authorizing legislation. The Public Trustee is cap
supervise trust entitlements of minors by a trust instrument

P-44.1,5.21) or by a court (Public Trustee Act, s. 22). Thes
Alberta.

itigation representative
able of being appointed to
(Public Trustee Act, S.A. 2004, c.

e provisions apply to all minors in

A, Is a litigation representative necessary?

[19] Both The Sawridge Trustees and Sawridge Band argue that there is no need for a
litigation representative to be appointed in these proceedings. They acknowledge that under the
proposed change to the definition of the term “Beneficiaries” no minors could be part of the
1985 Sawridge Trust. However, that would not mean that this class of minors would lose access
to any resources of the Sawridge Trust; rather it is said that these benefits can and will be
funnelled to those minors through those of their parents who are beneficiaries of the Sawridge
Trust, or minors will become full members of the Sawridge Trust when they turn 18 years of age.
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[20] Inthe meantime the interests of the affected children would be defended by their parents.
The Sawridge Trustees argue that the Courts have long presumptively recognized that parents
will act in the best interest of their children, and that no one else is better positioned to care for
and make decisions that affect a child: R.B. v. Children's Aid Society of Metropolitan Toronto,
[1995] 1 S.C.R. 315 at 317-318, 122 D.L.R. (4th) 1. Ideally, a parent should act as a ‘next friend’
[now a ‘litigation representative’ under the new Rules]: V.B. v. Alberta (Minister of Children's
Services), 2004 ABQB 788 at para. 19, 365 A.R. 179; C.H.S. v. Alberta (Director of Child
Welfare), 2008 ABQB 620, 452 A.R. 98.

[21] The Sawridge Trustees take the position at para. 48 of its written brief that;

[i]t is anachronistic to assume that the Public Trustee knows better than a First
Nation parent what is best for the children of that parent.

The Sawridge Trustees observe that the parents have been notified of the plans of the Sawridge
Trust, but none of them have commented, or asked for the Public Trustee to intervene on behalf
of their children. They argue that the silence of the parents should be determinative.

[22] The Sawridge Band argues further that no conflict of interest arises from the fact that
certain Sawridge Trustees have served and continue to serve as members of the Sawridge Band
Chief and Council. At para. 27 of its written brief, the Sawridge Band advances the following
argument:

... there is no conflict of interest between the fiduciary duty of a Sawridge Trustee
administering the 1985 Trust and the duty of impartiality for determining
membership application for the Sawridge First Nation. The two roles are separate
and have no interests that are incompatible. The Public Trustee has provided no
explanation for why or how the two roles are in conflict. Indeed, the interests of
the two roles are more likely complementary.

[23] Inresponse the Public Trustee notes the well established fiduciary obligation of a trustee
in respect to trust property and beneficiaries: Sharbern Holding Inc. v. Vancouver Airport
Centre Ltd., 2011 SCC 23 at para. 148, [2011] 2 S.C.R. 175. It observes that a trustee should
avoid potential conflict scenarios or any circumstance that is “... ambiguous ... a situation where
a conflict of interest and duty might occur ...” (citing D. W. M. Waters, M. Gillen and L. Smith,
eds., Waters’ Law of Trusts in Canada, 3*. ed, (Toronto: Thomson Carswell, 2005), at p. 914
[“Waters’ Law of Trusts”]. Here, the Sawridge Trustees are personally affected by the
assignment of persons inside and outside of the Trust. However, they have not taken preemptive
steps, for example, to appoint an independent person or entity to protect or oversee the interests
of the 23 minors, each of whom the Sawridge Trustees acknowledge could lose their beneficial
interest in approximately $1.1 million in assets of the Sawridge Trust.

2012 ABQB 385 (Canl.li)
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[24]  In these circumstances I conclude that a litigation representative is appropriate and
required because of the substantial monetary interests involved in this case. The Sawridge
Trustees have indicated that their plan has two parts:

firstly, to revise and clarify the definition of “Beneficiaries” under the 1985
Sawridge Trust; and

secondly, then seek direction to distribute the assets of the 1985 Sawridge Trust
with the new amended definition of beneficiary.

While I do not dispute that the Sawridge Trustees plan to use the Trust to provide for various
social and health benefits to the beneficiaries of the Trust and their children, I observe that to
date the proposed variation to the 1985 Sawridge Trust does not include a requirement that the
Trust distribution occur in that manner. The Trustees could, instead, exercise their powers to
liquidate the Sawridge Trust and distribute approximate $1.75 million shares to the 41 adult
beneficiaries who are the present members of the Sawridge Band. That would, at a minimum,
deny 23 of the minors their current share of approximately $1.1 million each.

[25] Itis obvious that very large sums of money are in play here. A decision on who falls
inside or outside of the class of beneficiaries under the 1985 Sawridge Trust will significantly
affect the potential share of those inside the Sawridge Trust. The key players in both the
administration of the Sawridge Trust and of the Sawridge Band overlap and these persons are
currently entitled to shares of the Trust property. The members of the Sawridge Band Chief and
Council are elected by and answer to an interested group of persons, namely those who will have
a right to share in the 1985 Sawridge Trust. These facts provide a logical basis for a concern by
the Public Trustee and this Court of a potential for an unfair distribution of the assets of the 1985
Sawridge Trust.

[26] Ireject the position of the Sawridge Band that there is no potential for a conflict of
interest to arise in these circumstances. I also reject as being unhelpful the argument of the
Sawridge Trustees that it is “anachronistic” to give oversight through a public body over the
wisdom of a “First Nations parent”. In Alberta, persons under the age of 18 are minors and their
racial and cultural backgrounds are irrelevant when it comes to the question of protection of their
interests by this Court.

[27]  The essence of the argument of the Sawridge Trustees is that there is no need to be
concerned that the current and potential beneficiaries who are minors would be denied their
share of the 1985 Sawridge Trust; that their parents, the Trustees, and the Chief and Council will
only act in the best interests of those children. One, of course, hopes that that would be the case,
however, only a somewhat naive person would deny that, at times, parents do not always act in
the best interests of their children and that elected persons sometimes misuse their authority for
personal benefit. That is why the rules requiring fiduciaries to avoid conflicts of interest is so
strict. It is a rule of very longstanding and applies to all persons in a position of trust,

2012 ABQB 385 (Canlil)
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[28] I conclude that the appointment of the Public Trustee as a litigation representative of the
minors involved in this case is appropriate. No alternative representatives have come forward as
a result of the giving of notice, nor have any been nominated by the Respondents. The Sawridge
Trustees and the adult members of the Sawridge Band (including the Chief and Council) are in a
potential conflict between their personal interests and their duties as fiduciaries.

[29]  This is a ‘structural’ conflict which, along with the fact that the proposed beneficiary
definition would remove the entitlement to some share in the assets of the Sawridge Trust for at
least some of the children, is a sufficient basis to order that a litigation representative be
appointed. As a consequence I have not considered the history of litigation that relates to
Sawridge Band membership and the allegations that the membership application and admission
process may be suspect. Those issues (if indeed they are issues) will be better reviewed and

addressed in the substantive argument on the adoption of a new definition of “Beneficiaries”
under the revised 1985 Sawridge Trust.

B. Which minors should the Public Trustee represent?

[30]  The second issue arising is who the Public Trustee ought to represent. Counsel for the
Public Trustee notes that the Sawridge Trustees identify 31 children of current members of the
Band. Some of these persons, according to the Sawridge Trustees, will lose their current
entitlement to a share in the 1985 Sawridge Trust under the new definition of “Beneficiaries”.
Others may remain outside the beneficiary class.

[31]  There is no question that the 31 children who are potentially affected by this variation to
the Sawridge Trust ought to be represented by the Public Trustee. There are also an unknown
number of potentially affected minors, namely, the children of applicants seeking to be admitted
into membership of the Sawridge Band. These candidate children, as I will call them, could, in
theory, be represented by their parents. However, that potential representation by parents may

encounter the same issue of conflict of interest which arises in respect to the 31 children of
current Band members.

[32]  The Public Trustee can only identify these candidate children via inquiry into the
outstanding membership applications of the Sawridge Band. The Sawridge Trustees and Band
argue that this Court has no authority to investigate those applications and the application
process. I will deal in more detail with that argument in Part VI of this decision.

[33]  The candidate children of applicants for membership in the Sawridge Band are clearly a
group of persons who may be readily ascertained. I am concerned that their interest is also at
risk. Therefore, I conclude that the Public Trustee should be appointed as the litigation
representative not only of minors who are children of current Band members, but also the
children of applicants for Band membership who are also minors.

V. The Costs of the Public Trustee

2012 ABQB 385 (Canl i)
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[34]  The Public Trustee.is clear that it will only represent the minors involved here if:

1. advance costs determined on a solicitor and own client basis are paid to
the Public Trustee by the Sawridge Trust; and

2. that the Public Trustee is exempted from liability for the costs of other
litigation participants in this proceeding by an order of this Court.

[35]  The Public Trustee says that it has no budget for the costs of this type of proceedings, and
that its enabling legislation specifically includes cost recovery provisions: Public Trustee Act, ss.
10, 12(4), 41. The Public Trustee is not often involved in litigation raising aboriginal issues. As a
general principle, a trust should pay for legal costs to clarify the construction or administration
of that trust: Deans v. Thachuk, 2005 ABCA 368 at paras. 42-43, 261 D.L.R. (4th) 300, leave
denied [2005] S.C.C.A. No, 555.

[36]  Further, the Public Trustee observes that the Sawridge Trustees are, by virtue of their
status as current beneficiaries of the Trust, in a conflict of interest. Their fiduciary obligations
require independent representation of the potentially affected minors. Any litigation
representative appointed for those children would most probably require payment of legal costs.
It is not fair, nor is it equitable, at this point for the Sawridge Trustees to shift the obligation of

their failure to nominate an independent representative for the minors to the taxpayers of
Alberta.

[37]  Aline Huzar, June Kolosky, and Maurice Stoney agree with the Public Trustee and
observe that trusts have provided the funds for litigation representation in aboriginal disputes:
Horse Lake First Nation v. Horseman, 2003 ABQB 114, 337 A.R. 22; Blueberry Interim Trust
(Re), 2012 BCSC 254.

[38] The Sawridge Trustees argue that the Public Trustee should only receive advance costs
on a full indemnity basis if it meets the strict criteria set out in Little Sisters Book and Art
Emporium v. Canada (Commissioner of Customs and Revenue), 2007 SCC 2, [2007]

1 S.C.R. 38 [“Little Sisters”] and R. v. Caron, 2011 SCC 5, [2011] 1 S.C.R. 78. They say that
in this instance the Public Trustee can afford to pay, the issues are not of public or general
importance and the litigation will proceed without the participation of the Public Trustee.

[39]  Advance costs on a solicitor and own client basis are appropriate in this instance, as well
as immunization against costs of other parties. The Liftle Sisters criteria are intended for advance
costs by a litigant with an independent interest in a proceeding. Operationally, the role of the
Public Trustee in this litigation is as a neutral ‘agent’ or ‘officer’ of the court. The Public Trustee
will hold that position only by appointment by this Court. In these circumstances, the Public
Trustee operates in a manner similar to a court appointed receiver, as described by Dickson J.A.
(as he then was) in Braid Builders Supply & Fuel Ltd. v. Genevieve Mortgage Corp. Ltd.
(1972), 29 D.L.R. (3d) 373, 17 C.B.R. (N.S.) 305 (Man. C.A.):
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In the performance of his duties the receiver is subject to the order and direction
of the Court, not the parties. The parties do not control his acts nor his
expenditures and cannot therefore in justice be accountable for his fees or for the
reimbursement of his expenditures. It follows that the receiver's remuneration
must come out of the assets under the control of the Court and not from the
pocket of those who sought his appointment.

In this case, the property of the Sawridge Trust is the equivalent of the “assets under control of
the Court” in an insolvency. Trustees in bankruptcy operate in a similar way and are generally
indemnified for their reasonable costs: Residential Warranty Co. of Canada Inc, (Re), 2006
ABQB 236, 393 A.R. 340, affirmed 2006 ABCA 293, 275 D.L.R. (4™).

[40]  Ihave concluded that a litigation representative is appropriate in this instance. The
Sawridge Trustees argue this litigation will proceed, irrespective of whether or not the
potentially affected children are represented. That is not a basis to avoid the need and cost to
represent these minors; the Sawridge Trustees cannot reasonably deny the requirement for
independent representation of the affected minors, On that point, I note that the Sawridge
Trustees did not propose an alternative entity or person to serve as an independent representative
in the event this Court concluded the potentially affected minors required representation.

[41] The Sawridge Band cites recent caselaw where costs were denied parties in estate
matters. These authorities are not relevant to the present scenario. Those disputes involved
alleged entitlement of a person to a disputed estate; the litigant had an interest in the result. That
is different from a court-appointed independent representative. A homologous example to the
Public Trustee’s representation of the Sawridge Trust potential minor beneficiaries would be a
dispute on costs where the Public Trustee had represented a minor in a dispute over a last will
and testament. In such a case this Court has authority to direct that the costs of the Public Trustee
become a charge to the estate: Public Trustee Act, s. 41(b).

[42] The Public Trustee is a neutral and independent party which has agreed to represent the
interests of minors who would otherwise remain unrepresented in proceedings that may affect
their substantial monetary trust entitlements. The Public Trustee’s role is necessary due to the
potential conflict of interest of other litigants and the failure of the Sawridge Trustees to propose
alternative independent representation. In these circumstances, I conclude that the Public Trustee
should receive full and advance indemnification for its participation in the proceedings to make
revisions to the 1985 Sawridge Trust.

V1.  Inquiries into the Sawridge Band Membership Scheme and Application Processes

[43] The Public Trustee seeks authorization to make inquiries, through questioning under the
Rules, into how the Sawridge Band determines membership and the status and number of
applications before the Band Council for membership. The Public Trustee observes that the
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application process and membership criteria as reported in the affidavit of Elizabeth Poitras
appears to be highly discretionary, with the decision-making falling to the Sawridge Band Chief
and Council, At paras. 25 - 29 of its written brief, The Public Trustee notes that several reported
cases suggest that the membership application and review processes may be less than timely and
may possibly involve irregularities.

[44] The Band and Trustees argue that the Band membership rules and procedure should not
be the subject of inquiry, because:

A. those subjects are irrelevant to the application to revise certain aspects of
the 1985 Sawridge Trust documentation; and

B. this Court has no authority to review or challenge the membership
definition and processes of the Band; as a federal tribunal decisions of a
band council are subject to the exclusive jurisdiction of the Federal Court
of Canada; Federal Courts Act, R.S.C. 1985, c. F-7, 5. 18.

A, In this proceeding are the Band membership rules and application
processes relevant?

[45] The Band Chief and Council argue that the rules of the Sawridge Band for membership
and application for membership and the existence and status of any outstanding applications for
such membership are irrelevant to this proceeding. They stress at para. 16 of their written brief
that the “Advice and Direction Application” will not ask the Court to identify beneficiaries of the
1985 Sawridge Trust, and state further at para. 17 that “... the Sawridge First Nation is fully
capable of determining its membership and identifying members of the Sawridge First Nation.”
They argue that any question of trust entitlement will be addressed by the Sawridge Trustees, in
due course.

[46] The Sawridge Trustees also argue that the question of yet to be resolved Band
membership issues is irrelevant, simply because the Public Trustee has not shown that Band
membership is a relevant consideration. At para. 108 of its written brief the Sawridge Trustees
observe that the fact the Band membership was in flux several years ago, or that litigation had
occurred on that topic, does not mean that Band membership remains unclear. However, I think
that argument is premature. The Public Trustee seeks to investigate these issues not because it
has proven Band membership is a point of uncertainty and dispute, but rather to reassure itself
(and the Court) that the beneficiary class can and has been adequately defined.

[47] The Public Trustee explains its interest in these questions on several bases. The first is
simply a matter of logic. The terms of the 1985 Sawridge Trust link membership in the Band to
an interest in the Trust property. The Public Trustee notes that one of the three ‘certainties’ of a
valid trust is that the beneficiaries can be “ascertained”, and that if identification of Band
membership is difficult or impossible, then that uncertainty feeds through and could distupt the
“certainty of object”: Waters’ Law of Trusts at p. 156-157.
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[48]  The Public Trustee notes that the historical litigation and the controversy around
membership in the Sawridge Band suggests that the ‘upstream’ criteria for membership in the
Sawridge Trust may be a subject of some dispute and disagreement. In any case, it occurs to me
that it would be peculiar if, in varying the definition of “Beneficiaries” in the trust documents,
that the Court did not make some sort inquiry as to the membership application process that the
Trustees and the Chief and Council acknowledge is underway.

[49] I agree with the Public Trustee. I note that the Sawridge Band Chief and Council argue
that the Band membership issue is irrelevant and immaterial because Band membership will be
clarified at the appropriate time, and the proper persons will then become beneficiaries of the
1985 Sawridge Trust. It contrasts the actions of the Sawridge Band and Trustees with the
scenario reported in Barry v. Garden River Band of Ojibways (1997), 33 O.R. (3d) 782, 147
D.L.R. (4th) 61 (Ont. C.A.), where premature distribution of a trust had the effect of denying
shares to potential beneficiaries whose claims, via band membership, had not yet crystalized.
While the Band and Trustees stress their good intentions, this Court has an obligation to make
inquiries as to the procedures and status of Band memberships where a party (or its
representative) who is potentially a claimant to the Trust queries whether the beneficiary class
can be “ascertained”. In coming to that conclusion, I also note that the Sawridge Trustees
acknowledge that the proposed revised definition of “Beneficiaries” may exclude a significant
number of the persons who are currently within that group.

B. Exclusive jurisdiction of the Federal Court of Canada

[50] The Public Trustee emphasizes that its application is not to challenge the procedure,
guidelines, or otherwise “interfere in the affairs of the First Nations membership application
process”. Rather, the Public Trustee says that the information which it seeks is relevant to
evaluate and identify the beneficiaries of the 1985 Sawridge Trust. As such, it seeks information
in respect to Band membership processes, but not to affect those processes. They say that this
Court will not intrude into the jurisdiction of the Federal Court because that is not ‘relief” against
the Sawridge Band Chief and Council. Disclosure of information by a federal board,
commission, or tribunal is not a kind of relief that falls into the exclusive jurisdiction of the
Federal Courts, per Federal Court Act,'s. 18.

[5S1]  Aswell, I note that the “exclusive jurisdiction” of statutory courts is not as strict as
alleged by the Trustees and the Band Chief and Council. In 783783 Alberta Ltd. v. Canada
(Attorney General), 2010 ABCA 226, 322 D.L.R. (4th) 56, the Alberta Court of Appeal
commented on the jurisdiction of the Tax Court of Canada, which per Tax Court of Canada Act,
R.S.C. 1985, ¢. T-2, 5. 12 has “exclusive original jurisdiction” to hear appeals of or references to
interpret the Jncome Tax Act, R.S.C. 1985, c. 1 (5th Supp). The Supreme Court of Canada in
Canada v, Addison & Leyen Ltd,, 2007 SCC 33, 365 N.R. 62 indicated that interpretation of the
Income Tax Act was the sole jurisdiction of the Tax Court of Canada (para. 7), and that (para.
11):
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... The integrity and efficacy of the system of tax assessments and appeals should
be preserved. Parliament has set up a complex structure to deal with a multitude
of tax-related claims and this structure relies on an independent and specialized
court, the Tax Court of Canada. Judicial review should not be used to develop a
new form of incidental litigation designed to circumvent the system of tax appeals
established by Parliament and the jurisdiction of the Tax Court. ...

[52] The legal issue in 783783 Alberta Ltd. v. Canada (Attorney General) was an unusual tort
claim against the Government of Canada for what might be described as “negligent taxation” of
a group of advertisers, with the alleged effect that one of two competing newspapers was
disadvantaged. Whether the advertisers had or had not paid the correct income tax was a
necessary fact to be proven at trial to establish that injury: paras, 24-25, The Alberta Court of
Appeal concluded that the jurisdiction of a provincial superior court includes whatever statutory
interpretation or application of fact to law that is necessary for a given issue, in that case a tort:
para. 28. In that sense, the trial court was free to interpret and apply the /ncome Tax Act,
provided in doing so it did not determine the income tax liability of a taxpayer: paras. 26-27.

[53] Iconclude that it is entirely within the jurisdiction of this Court to examine the Band’s
membership definition and application processes, provided that:

1. investigation and commentary is appropriate to evaluate the proposed
amendments to the 1985 Sawridge Trust, and

2. the result of that investigation does not duplicate the exclusive jurisdiction
of the Federal Court to order “relief” against the Sawridge Band Chief and
Council,

[54] Put another way, this Court has the authority to examine the band membership processes
and evaluate, for example, whether or not those processes are discriminatory, biased,
unreasonable, delayed without reason, and otherwise breach Charter principles and the
requirements of natural justice. However, I do not have authority to order a judicial review
remedy on that basis because that jurisdiction is assigned to the Federal Court of Canada.

[55] Inthe result, [ direct that the Public Trustee may pursue, through questioning,
information relating to the Sawridge Band membership criteria and processes because such
information may be relevant and material to determining issues arising on the advice and
directions application.

VII. Conclusion

[56] The application of the Public Trustee is granted with all costs of this application to be
calculated on a solicitor and its own client basis.
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Heard on the 5% day of April, 2012.
Dated at the City of Edmonton, Alberta this 12* day of June, 2012.

D.R.G. Thomas
J.C.Q.B.A,

Appearances:

Ms. Janet L. Hutchison
(Chamberlain Hutchison)
for the Public Trustee / Applicants

Ms. Doris Bonora,
Mr. Marco S, Poretti
(Reynolds, Mirth, Richards & Farmer LLP)
for the Sawridge Trustees / Respondents

Mr. Edward H. Molstad, Q.C.
(Parlee McLaws LLP)
for the Sawridge Band / Respondents
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Appeal Number: |23~ D30 At

Q.B. Number: 1103 14112

IN THE COURT OF APPEAL OF ALBERTA

IN THE MATTER OF THE TRUSTEE ACT, R.S.A 2000,C. T-8, AS AMENDED

IN THE MATTER OF THE SAWRIDGE BAND INTER VIVOS SETTLEMENT
CREATED BY CHIEF WALTER PATRICK TWINN, OF THE SAWRIDGE INDIAN
BAND, NO. 19, now known as SAWRIDGE FIRST NATION, ON APRIL 15, 1985 (the
“1985” Sawridge Trust™)

ROLAND TWINN, CATHERINE TWINN, WALTER FELIX TWIN,
BERTHA L’HIRONDELLE, and
CLARA MIDBO, as Trustees for the 1985 Sawridge Trust

APPELLANTS
(Respondents)

-AND-

PUBLIC TRUSTEE OF ALBERTA

RESPONDENT
(Applicant)

-AND-

SAWRIDGE FIRST NATION,

MINISTER OF INDIAN AFFAIRS AND NORTHERN DEVELOPMENT
ALINE ELIZABETH HUZAR, JUNE MARTHA KOLOSKY and MAURICE STONEY

INTERESTED PARTIES
(Interested Parties)

CIVIL NOTICE OF APPEAL

APPEAL FROM: Order

PORTION BEING APPEALED (R. 511): Paragraphs 2, 3 and 5.



DESCRIPTION OF THE ISSUES:

The appeal involves a decision of Justice Thomas to award full, and advance,
indemnification of costs to the Public Trustee of Alberta to be paid out of the 1985
Sawridge Trust. In making the award, Justice Thomas concluded that the strict criteria
for an award of advance costs as set out by the Supreme Court of Canada is not
applicable in these proceedings. The Public Trustee was alsc exempted from liability to
pay costs of other parties, and without argument and without reasons the Chambers Judge
awarded the Public Trustee solicitor and client costs of the application.

The issues to be addressed are:

(a)

(b)
©
(d)
©)
®

)

Did the Chambers Judge err in awarding full, and advance, indemnification for its
costs on a solicitor and its own client basis to the Public Trustee of Alberta
(“Public Trustec™)?

Did the Chambers Judge err in exempting the Public Trustee of any responsibility
to pay costs of the other parties in the proceeding?

Did the Chambers Judge err in granting the Public Trustee costs of the application
on a solicitor and its own client basis?

Did the Chambers Judge err in concluding that the strict criteria set by the
Supreme Court of Canada for the awarding of advance costs does not apply in
these proceedings?

Did the Chambers Judge err in considering facts not properly before him in
evidence?

Did the Chambers Judge err in concluding that the property of the 1985 Sawridge
Trust is the equivalent of the assets under control of the Court in an insolvency?
Did the Chambers Judge err in awarding advance costs without any restriction or
guidelines with respect to the amount of costs or the reasonableness of the same?

WHERE ORDER ORIGINATED:

The Order originated in the Court of Queen’s Bench:

File Number: 1103 14112

Location: Edmonton

Justice:

The Honourable Justice D.R.G. Thomas

PARTICULARS OF ORDER APPEALED FROM:

Date Pronounced: June 12, 2012

Date Entered: September 20, 2012
Date Served: September 24, 2012
Attach Copy: Attached
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IF THE ORDER ORIGINATED IN THE COURT OF QUEEN’S BENCH,
INDICATE THE TYPE OF ORDER THAT IS UNDER APPEAL:

Interim order made in chambers, appointing Public Trustee as litigation representative
and awarding Public Trustee with full, and advance, indemnification for its costs on a
solicitor and its own client basis, exempting the Public Trustee with any responsibility to

pay costs of the other parties in the proceeding and granting the Public Trustee costs of
the application on a solicitor and its own client basis.

(a) IS THIS APPEAL ABOUT PROCEDURE OR CUSTODY OR ACCESS
ONLY UNDER PART J. OF THE CONSOLIDATED PRACTICE
DIRECTIONS?

Yes.

(b) ISTHIS A FAMILY LAW APPEAL?
No.
HAS THIS FILE BEEN UNDER CASE MANAGEMENT IN THE COURT OF
QUEEN’S BENCH?
No formal case management Order has been issued however Justice Thomas has

given a number of Procedural Orders to assist with determining the main issues
in the action.

IS THIS CASE RELATED TO ANY CASE PRESENTLY BEFORE OR ABOUT
TO BE FILED IN THIS COURT?

No.
IS THE CONSTITUTIONAL VALIDITY OF AN ACT OR REGULATION BEING
CHALLENGED AS A RESULT OF THIS APPEAL?

No.

HAS MEDIATION BEEN ATTEMPTED IN THE TRIAL COURT?

No.
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10.

11.

13.

14.

ARE YOU WILLING TO PARTICIPATE IN JUDICIAL DISPUTE
RESOLUTION WITH A VIEW TO SETTLEMENT OR CRYSTALLIZING OF
ISSUES?

Yes.

WOULD CASE MANAGEMENT BE BENEFICIAL?

To the extent we already have limited case management it is beneficial and we wish to
continue.

COULD THIS MATTER BE DECIDED WITHOUT ORAL ARGUMENT?

No.

SHOULD THE APPEAL BE EXPEDITED?

No.

IS THERE A STATUTORY BAN, BAN ON PUBLICATION OR AN ORDER OF
THE COURT WHICH AFFECTS THE PRIVACY STATUS OF THIS FILE?

No.

APPELLANT’S ESTIMATED TIME OF ARGUMENT:

45 minutes

LIST RESPONDENT(S) OR COUNSEL FOR THE RESPONDENT(S):

Ms. Janet L. Hutchison
Chamberlain Hutchison

Suite 155, Glenora Gates
10403 — 122 Street
Edmonton, Alberta T5N 4C1
Telephone: (780) 423-3661
Fax: (780) 426-1293
Solicitors for the Office of the
Public Trustee of Alberta
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NOTE:

LIST INTERESTED PARTIES OR COUNSEL FOR THE INTERESTED
PARTIES:

Mr. Edward H. Molstad, Q.C. Mr. E. James Kindrake

Parlee McLaws LLP Department of Justice Canada
1500 Manulife Place Prairie Region

10180-101 Street EPCOR Tower

Edmonton, Alberta TS5J 4K1 300, 10423 — 101st Street
Telephone: (780) 423-8506 Edmonton, Alberta TSH 0E7
Fax: (780) 423-2870 Telephone: (780) 495-6427
Counsel for Sawridge First Nation Fax: (780) 495-6427

Solicitors for the Minister of Indian
Affairs and Northern Development

Ms. Priscilla Kennedy

Davis LLP "

1201 Scotia Tower

10060 Jasper Avenue

Edmonton, AB T5J 4E5

Telephone: (780) 429-6830

Fax: (780) 702-4383

Solicitors for Aline Elizabeth Huzar,

June Martha Kolosky and

Maurice Stoney

The address set out in section 15 will be considered the Respondent's address for
service until such time as the Respondent files documentation specifying otherwise.

All parties listed in section 15 must be served with a filed copy of the Notice of
Appeal within the prescribed appeal period. (Rule 510(1)).

Signed by Appellants’ counsel on October 10, 2012.
REYNOLDS MIRTH RICHARDS & FARMER LLP

=y ok

MARCO S. PORETTI
Solicitors for the Appellants
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Clerk’s Stamp:

COURT FILE NUMBER: 1103 14112

COURT OF QUEEN’S BENCH OF ALBERTA  EDMONTON
JUDICIAL CENTRE

IN THE MATTER OF THE TRUSTEE
ACT, R.5.A 2000,C. T-8, AS AMENDED

IN THE MATTER OF THE
SAWRIDGE BAND INTER VIVOS
SETTLEMENT CREATED BY CHIEF
WALTER PATRICK TWINN, OF THE
SAWRIDGE INDIAN BAND, NO. 19,
now known as SAWRIDGE FIRST
NATION, ON APRIL 15, 1985 (the
“1985” Sawridge Trust™)

APPLICANTS ROLAND TWINN,
CATHERINE
TWINN, WALTER
FELIX TWIN,
BERTHA L’HIRONDELLE, and
CLARA MIDBO, as Trustees for the
1985 Sawridge Trust

DOCUMENT ORDER
ADDRESS FOR SERVICE AND Chamberlain Hutchison
CONTACT INFORMATION OF #155, 10403 — 122 Street
PARTY FILING THIS DOCUMENT Edmonton, AB TSN 4C1
| hereby certify_ihis m baga . .
Attention: Janet Hutchison
H e,
s copy of | f f’"g’“i / Telephone:  (780) 423-3661
P Fax: (780) 426-1293
for Cler of lhza Court File: 51433 JLII

Date on which Judgment Pronounced: June 12, 20&?.,,/&*57’?3 ?

Location of hearing or trial: Edmonton, Alberta S
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MName of Justice who made this Order: Justice D.R.G. Fliomas

UPON the application of the Public Trustee; AND UPON review of the Affidavits filed in this
proceeding; AND UPON review of the filed written submissions; AND UPON hearing the
submissions of Counsel for the Public Trustee, Counsel for the Sawridge Trustees and Counsel

for the Sawridge First Nation; IT IS HEREBY ORDERED AND DECLARED as follows:
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The Public Trustee is appointed litigation representative for the 31 minors who are
children of current Sawridge First Nation members as well as any minors who are
children of applicants seeking to be admiited into membership of the Sawridge First

Nation.

The Public Trustee shall receive full, and advance, indemnification for its costs for
participation in the within proceedings, to be paid by the Sawridge Trust.

The Public Trustee will be exempted from any responsibility to pay the costs of the
other parties in the within proceeding.

The Public Trustee may inguire, on gucstioning on alfidavits, into the process the
Sawridge Band uses to determine membership, the Sawridge Band membership
definition and into the status and number of Band membership applications that are

currently awaiting determination.

The Public Trustec is granted costs of this application to be calculated on a solicitor

and its own client basis, to be paid by the Sawridg‘éj Trust.

3

/

6. This Order may be consented to in counterpart angl by way of facsimile signature.
P

CONSENTED TO AS TO FORM AND CONTENT:

REYNOLDS MIRTH RICHARDS &

FARMERLLP -
Per:
Ve VT VN

Marco S. Poretti
Solicitors for the Trustees

PARLEE McLAWS LLP

Per:

i
7 Per - \ “

Edward H. Molstad, Q.C.
Counsel for Sawridge First Nation

DAVIS LLP
Per:

Priscilla Kennedy
Sulicitors for Aline Elizabeth Huzar, June

Martha Kolosky and Maurice Stoney

/

A i R ; 5
; ! A ,_,;Lz,,_m..i
M Justice DL R, (}3. Thomas/
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;,:CHAMRERQ N HUTCHISON

Junet Lulchisofl | e
Solicitors for the Oflice of e
Public Trustze of Alberty

/
MYLES J. KIRVA {. DEPUTY
ATTORNEY GENERAL OF CANADA

Per:

E. James Kindrake
Solicitors for the Minister of Indian Affairs and
Northern Development

e I e



[oe ey

Mg

W

s 7
Gt

; . . ,(
[ s g o

pe ] s

[

e )

I The Public Trustee is appointed litigation representative for the 31 minors who are
children of current Sawridge First Nation members as well as any minors who are
children of applicants seeking to be admitted into membership of the Sawridge First
Nation.

2. The Public Trustee shall receive full, and advance, indemnification for its costs for
participation in the within proceedings, to be paid by the Sawridge Trust.

3. The Public Trustee will be exempted from any responsibility to pay the costs of the
other parties in the within proceeding,

4, The Public Trustee may inquire, on questioning on affidavits, into the process the
Sawridge Band uses to determine membership, the Sawridge Band membership
definition and into the status and number of Band membership applications that are
currenily awaiting determination.

5. The Public Trustee is granted costs of this application to be calculated on a solicitor
and its own client basis, to be paid by the Sawridge Trust.

6. This Order may be consented to in counterpart and by pvay of facsimnile signature,
. ; , ;’l,e'
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M justicc D.R. G, Thomas
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CONSENTED TO AS TO FORM AND CONTENT:

REYNOLDS MIRTH RICHARDS & CHAMBERLAIN HUTCHISON
FARMERLLP Per:
Per:

Marco S. Poretti Janet Hutchison
Solicitors for the Trustees Solicitors for the Office of the
Public Trustee of Alberta

PARLEE’N@LAWS LL MYLES J. KIRVAN - DEPUTY
Per: T ATTORNEY GENERAL OQF CANADA
e o T Per:
/f’u//:?%ﬁ A
Bdward H. Molstad, QC. -~ .
Counsel for SBviiEa Fivst Nation E. James Kindrake

Solicitors for the Minister of Indian Affairs and
Northern Development

DAVIS LLP
Per:

Priscilla Kénr{edy -
Solicitors for Aline Elizabeth Huzar, June
Martha Kolosky and Maurice Stoney
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The Public Trustee is appointed litigation representative for the 31 minors who are
children of current Sawridge First Nation members as well as any minots who are
children of applicants seeking to be admiited into membership of the Sawridge First

Nation.

The Public Trustee shall receive full, and advance, indemnification for its costs for
participation in the within proceedings, to be paid by the Sawridge Trust.

The Public Trustee will be exempted from any responsibility to pay the costs of the
other parties in the within proceeding.

The Public Trustee raay inquire, on guestioning on aflidavits, into the process the
Sawridge Band uses to determine membership, the Sawridge Band membership
definition and into the status and number of Band membership applications that are
currently awaiting determination.

The Public Trustee is granted costs of this application to be calculated on a salicitor

and its own client basis, to be paid by the Sawridge Trust.

6. This Order may be consented to in counterpart and by way of facsimile signature.

Mr. Justice D. R. G. Thomas

CONSENTED TO AS TO FORM AND CONTENT:

REYNOLDS MIRTH RICHARDS &
FARMER LLP
Per: ’ ,

Marco S. Poretti
Salicitors for the Trustees

PARLEE McLAWS LLP
Per:

Counsel for Sawridge First Nation =

DAVIS LLP
Per:

Priscilla Kennedy
Solicitors for Aline Elizabeth Huzar, June
Martha Kolosky and Maurice Stoney

CHAMBERLAIN HUTCHISON
Per:

Janet Hutchison
Solicitors for the Office of the
Public Trustee of Alberta

MYLES J. KIRVAN - DEPUTY
ATTORNEY GENERAL OF CANADA

Per: — C
o : ) k/)>
//1 \c:w«u:Jc ?@»(0& N

e e

[, Jamds Kindrake

~Solicitots for the Minister of Indian Affairs and

I‘JFfﬁlem\Davclu pment



1. Th'e Public Trustee is appointed litigation representative for the 31 minors who are
chfldxen of current Sawridge First Nation members as well as any minors who are
Ic\?ﬂdren of applicants seeking to be admitted into membership of the Sawridge First

ation.

2. Ther P'ublic Trustee shall receive full, and advance, indemnification for its costs for
participation in the within proceedings, to be paid by the Sawridge Trust.

3. The Public Trustee will be exempted from any responsibility to pay the costs of the
other parties in the within proceeding.

4, The Public Trustee may inquire, on questioning on affidavits, into the process the
Sawridge Band uses to determine membership, the Sawridge Band membership
definition and into the staius and number of Band membership applications that are
currently awaiting determination.

5. The Public Trustee is granted costs of this application to be calculated on a solicitor
and its own client basis, to be paid by the Sawridge Trust,

6. This Order may be consented to in counterpart and by way of facsimile signature.

Mr. Justice D. R. G. Thomas

CONSENTED TO AS TO FORM AND CONTENT:

REYNOLDS MIRTH RICHARDS & CHAMBERLAIN HUTCHISON

FARMER LLP Per:
Per:
Marco S. Poretii Janet Hutchison
Solicitors for the Trustees Solicitors for the Office of the
) Public Trusiee of Alberta
PARLEE McLAWS LLP MVYLES J. KIRVAN - DEPUTY
Per: ATTORNEY GENERAL OF CANADA
Per:

Edward H. Molstad, Q.C.

Counsel for Sawridge First Nation E. James Kindrake

Solicitors for the Minister of Indian Affairs and

Northern Development
DAVIS LLP
Per: % P
j{ Priscilla Kennedy

Solicitors for Aline Elizabeth Huzar, June
Martha Kolosky and Maurice Storiey
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Notice to the Respondent:

A Respondent who fails to comply with
the requirements of the Alberta Rules of
Court and the Court of Appeal
Consolidated  Practice  Directions,
within the prescribed time, will not be
allowed to present oral argument, nor
be entitled to costs, unless otherwise
ordered.

Failure to appear at the appeal hearing
may also lead to an order or judgment
being made against the respondent in
their absence.

Notice to all Parties:

Parties are required to provide an
address for service if it is different than
the address set out in this document,

Parties are also required to notify the
Registrar of any change of address
throughout the proceedings, to ensure
that they can be contacted at all times.

An address for service within 30
kilometres of the office of the Registrar
must be provided (R. 5(1)(b)(1)).

Appeal Number: |05~ O 230 AT
Q.B. Number: 1103 14112

IN THE COURT OF APPEAL OF ALBERTA

IN THE MATTER OF THE TRUSTEE ACT,
R.S.A 2000,C. T-8, AS AMENDED

IN THE MATTER OF THE SAWRIDGE BAND INTER
VIVOS SETTLEMENT CREATED BY CHIEF WALTER
PATRICK TWINN, OF THE SAWRIDGE INDIAN BAND,
NO. 19, now known as SAWRIDGE FIRST NATION, ON
APRIL 15, 1985 (the “1985” Sawridge Trust”)

BETWEEN:
; ROLAND TWINN,; CATHERINE TWINN,
WALTER FELIX TWIN, BERTHA L'HIRONDELLE, and
CLARA MIDBO, as Trustees for the 1985 Sawridge Trust

APPELLANTS
(Respondents)
-AND-

PUBLIC TRUSTEE OF ALBERTA

RESPONDENT
(Applicant)

-AND-

SAWRIDGE FIRST NATION, MINISTER OF INDIAN AFFAIRS
AND NORTHERN DEVELOPMENT, ALINE ELIZABETH

HUZAR, JUNE MARTHA KOLOSKY and MAURICE STONEY

INTERESTED PARTIES |
(Interested Parties)

CIVIL NOTICE OF APPEAL

Counsel for the Appellants:

Marco S. Poretti
Reynolds Mirth Richards & Farmer LLP
3200 Manulife Place, 10180-101 Street
Edmonton, AB T5J3W§
Phone; 780.425.9510 Fax: 780.429.3044
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COURT FILE NUMBER 1103 14112 :
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: COURT COURT OF QUEEN’S BENCH OF ALBERTE
. \
JUDICIAL CENTRE EDMONTON 53 of :;
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IN THE MATTER OF THE TRUSTEE ACT, RSA 2000, ¢ "
T-8, AS AMENDED
2 IN THE MATTER OF THE SAWRIDGE BAND INTER
VIVOS SETTLEMENT CREATED BY CHIEF WALTER

PATRICK TWINN, OF THE SAWRIDGE INDIAN
% BAND, NO. 19 now known as SAWRIDGE FIRST
NATION ON APRIL 15, 1985 (the “1985 Sawridge Trust™)

APPLICANTS ROLAND TWINN, CATHERINE TWINN, WALTER

FELIX TWIN, BERTHA L'HIRONDELLE and CLARA
MIDBO; as Trustees for the 1985 Sawridge Trust (the

“Sawridge Trustees™)
DOCUMENT CONSENT ORDER
ADDRESS FOR SERVICE Daris C.E. Bonora Marco Poretti
AND CONTACT Dentons Canada LLP Reynolds Mirth Richards
INFORMATION OF PARTY 2500 Manulife Place & Farmer LLP
FILING THIS DOCUMENT 10180 — 101 Street 3200, 10180~ 101 Street
Edmonton, AB T5J 3V5 Edmonton, AB T5J 3W§
; Ph. (780) 423-7188 Ph. (780) 425-9510
Fx. (780) 423-7276 Fx: (780) 429-3044
’ File No.: 551860-1 File No. 108511-MSP

DATE ON WHICH ORDER WAS PRONOUNCED:@PA,% 27 20157//

LOCATION WHERE ORDER WAS PRONOUNCED: Edmonton, AB

NAME OF JUSTICE WHO MADE THIS ORDER: Mr. JustW

CONSENT ORDER

UPON HEARING representations from counsel for the Sawridge Trustees that the Sawridge
Trustees have exhausted all reasonable options to obtain a complete documentary record
regarding the transfer of assets from the 1982 Trust to the 1985 Trust; AND that the parties to
this Consent Order have been given access to all documents regarding the transfer of assets from
the 1982 Trust to the 1985 Trust that the Trustees have reviewed; AND that the Trustees are not
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3 seeking an accounting of the assets transferred into the 1982 Trust; AND that the Trustees are
§ not seeking an accounting of the assets transferred into the 1985 Trust; AND UPON noting that

assets from the 1982 Trust were transferred into the 1985 Trust; AND UPON noting that little
information is available regarding the transfer of assets from the 1982 Trust to the 1985 Trust;

IT IS HEREBY ORDERED THAT:
| 1. The transfer of assets which occurred in 1985 from the Sawridge Band Trust (*'1982

Trust”) to the Sawridge Band Inter Vivos Settlement (1985 Trust”) is approved nunc pro

1 tunc. The approval of the transfer shal

I not be deemed to be an accounting of the assets
of the 1982 Trust that were transferred and shall not be deemed to be an accounting of the

assets in the 1985 Trust that existed upon settlement of the 1985 Trust,

RS

2, Without limiting the generality of the foregoing, the Trustees’ application and this
Consent Order cannot be relied upon by the Trustees in the future as a basis to oppose or
prevent a beneficiary from seeking an accounting from the 1985 Trust, including an
accounting to determine the assets that were transferred into the 1985 Trust from the
1982 Trust or an accounting of the assets transferred into the 1982 Trust.

s

é’ he Honourable Mr. Justice D.R.G. Th mas
7 N9 A~ w

: : Reynolds Mirth icilid‘;iirmer LLP

orls Bo Marco S. Poretti
Cot Sgwridge Trustees Counsel for Sawridge Trustees

| McLennan Ross LLP

Hutchison I

Karen Platten, Q.C, fiet Hutchison”

| Counsel for Catherine Twinn as a Trustee Counsel for\The Office of the Public
of the 1985 Sawridge Trust Guardian an§ Trustee

o
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g seeking an accounting of the assets transferred into the 1982 Trust, AND that the Trustees are
‘ not seeking an accounting of the assets transferred into the 1985 Trust; AND UPON noting that
| assets from the 1982 Trust were transferred into the 1985 Trust; AND UPON noting that little
% information is available regarding the transfer of assets from the 1982 Trust to the 1985 Trust;
| IT IS HEREBY ORDERED THAT:
% 1. The transfer of assets which occurred in 1985 from the Sawridge Band Trust (*1982
o Trust™) to the Sawridge Band Inter Vivos Settlement (*1985 Trust”) is approved nitne pro
o tunc, The approval of the transfer shall not be deemed to be an accounting of the assets

of the 1982 Trust that were transferred and shall not be deemed to be an accounting of the
| assets in the 1985 Trust that existed upon settlement of the 1985 Trust,

2 Without limiting the generality of the foregoing, the Trustees' opplication and this
Consent Order cannat be relied upan by the Trustees in the future as a basis to oppose or
prevent a beneficiary from seeking an accounting fram the 1985 Trust, including: an
accounting to determine the assets that were transferred into the 1985 Trust from the
1982 Trust or an accounting of the assets transferred into the 1982 Trust.

The Honourable Mr, Justice D.R.G. Thomas

Dex{m ns-Canada LLP Reynolds Mirth Richards & Farmer LLP

’\ I v g
orls Bo Marco S, Poretti
? Cot Sawridge Trustees Counsel for Sawridge Trustees
McLennan Ross LL
e 7
’ (NN

L . -
KaremRlatten, Q.C. fiet Hutchlson”
Counsel for Catherine Twinn as a Trustee Counsel for\The Office of the Public
of the 1985 Sawridge Trust Guardian and Trustes
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Doris C.E. Bonora Dentons Canada LLP

2900 Manulife Place
doris.bonora@dentons.com 10180 - 101 Street
D +1780 4237188 Edmonton, AB, Canada T5J 3V5

K Salans FMC SNR Denton McKenna Long
denfons.com

August 30, 2018 File No.: 551860-1

SENT VIA E-MAIL

WITHOUT PREJUDICE

Parlee McLaws LLP DLA Piper (Canada) LLP

- 1500 Manulife Place 1201 Scotia Tower 2

; 10180 101st Street 10060 Jasper Avenue

Edmonton AB T5J 4K1 Edmonton AB T5J 4E5

:g Attention: Edward H. Molstad, QC Attention: Priscilla E.S.J. Kennedy
% Borden Ladner Gervais LLP

Centennial Place, East Tower
1900, 520 3rd Avenue SW
Calgary AB T2P OR3

i ]

]

Attention: Nancy L. Golding, QC

Tt
Ntk

Dear SirfMadam:;

RE: Sawridge Band Inter Vivos Settlement (1985 Sawridge Trust)
‘ Action No. 1103 14112

Please find enclosed a courtesy copy of the filed copy of the Consent Order signed by Justice Thomas
dated August 24, 2016, which is being sent without prejudice to the issue of your respective clients'
standing as parties.

]

J

N
DCEB/sad

Enclosure
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COURT FILE NO.: 1103 14112
COURT COURT OF QUEEN’S BENCH OF A {“Bg TA
JUDICIAL CENTRE: EDMONTON

IN THE MATTER OF THE TRUSTEE ACT, RSA 2000, c. T-8, as am.

IN THE MATTER OF THE SAWRIDGE BAND INTER VIVOS SETTLEMENT CREATED BY
CHIEF WALTER PATRICK TWINN, OF THE SAWRIDGE INDIAN BAND NO. 19

DOCUMENT: AFFIDAVIT OF Maurice Felix Stoney
- ADDRESS FOR DLA PIPER (CANADA) LLP
SERVICE AND 1201 Scotia 2 Tower
» CONTACT INFORMATIQN 10060 Jasper Avenue NW
. OF PARTY FILING THIS Edmonton, AB, T5] 4E5
DOCUMENT Attn: Priscilla Kennedy

Tel: 780.429.6830
Fax: 780.702.4383

Sworn May ! 7 ,2016.

- [, Maurice Stoney, of Slave Lake in the Province of Alberta MAKE OATH AND SAY:

. L. All of my brothers and sisters were born to our parents William and Margaret Stoney

who were both members of the Sawridge First Nation, and as such [ have knowledge of
the matters deposed to in this Affidavit unless stated to be made on information and

belief, in which case, I do verily believe them to be true,

2. Aline Huzar and June Kolowsky are my cousins. Our grandfather, Johnny Stoney was
born in January 1872 (aka John Stephens and Johnny Assiniboitis), and was a member of
the Alexander Band under Treaty No. 6. He married Henrietta (aka Harriett Calder)

Sinclair born January 1882 who was a member of the Lesser Slave Lake Band, and he

became a member of the Lesser Slave Lake Band with Chief Kinosayoo in or about 1895,

attached as Exhibit “A” is the list of Kinnosayo’s Band, Sawridge showing Johnny

Eiisiaats

Stony as number 18. Chief Kinosayoo signed Treaty No. 8 in 1899 on behalf of the
Lesser Slave Lake Band.

.
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Johnny Stoney possessed Lands on the banks of the Lesser Slave River where he
operated a stopping place from 1895 on. These Lands were initially considered to be
held by him in severalty under Treaty No. 8 and attached as Exhibit “B” are letters dated
April 6, 1903 and April 15, 1903 to the Deputy Superintendent General of Indian Affairs;
attached as Exhibit “C” is a letter dated April 16, 1903 from Indian Affairs; attached as
Exhibit “D” is a letter dated April 17, 1903 from Indian Affairs; attached as Exhibit
“E” is a letter dated December 9, 1911 from the Assistant Indian Agent; attached as
Exhibit “F” is a copy of a letter dated April 18, 1913; attached as Exhibit “G” is a copy

of a letter dated September 9, 1912; and as Exhibit “H” is a copy of a letter dated
August 19, 1920,

In or about 1912, Johnny Stoney and his family were recognized on the first paylist for
the Sawridge Band. He was a member of Sawridge, on the paylist until his death in
1956. In 1920, Johnny Stoney was advised by Indian Affairs that his lands would be
taken as part of the Sawridge Reserve, this appears to be contrary to the provisions of
Treaty No. 8 where lands could be held in severalty and were held in severalty by J ohnny

Stoney until 1920. It does not appear that Johnny Stoney agreed to this.

My father was William Stoney, was the son of Johnny Stoney, and he and my mother
were members of the Sawridge Band. William Stoney lived in Slave Lake, Alberta on
the edge of the Sawridge Reserve. The Sawridge Indian Reserve is located on the

northeast boundary of the Town of Slave Lake, Alberta.

In 1944, my father William Stoney and all of his family including me, along with other
members of Sawridge Band, were enfranchised because he was working and attached as

Exhibit “I” is a copy of enfranchisement documents,

My parents had 15 children, 10 are stil] alive today: Billy born in 1940; myself born in
1941, Angeline born in 1944, Linda born in 1948, Bernie born in 1952, Betty Jean born
in 1954, Gail born in 1956, Alma and Alva (twins) born in 1958 and Bryan born in 1959,

[ have been involved with the Sawridge First Nation all of my life.

[ applied to Sawridge in 1985 for recognition of my membership because I had been

removed from membership by Canada after the enfranchisement of my father, 1 remained
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a descendant of the signatories to Treaty No. & throughout all of the years when Canada
treated me as “enfranchised”. In 1982 when section 35 was passed as part of the
Constitution, all of our family’s treary rights were recognized. | bealieve [ am an acquired
rights member recognized as an Registered Indian in 1985 when Sawridge’s membership
was governed by Indian Affairs. The Sawridge Membership Rules did not become
effective until September 26, 1985 when the Minister of Indian Affairs and Northern
Development wrote to Chief Walter Twinn reminding him that he must comply with

recognition of all “acquired rights” members.

In March 1993, the Lesser Slave Lake Indian Regional Council, which included Sawridge
Band, passed a Band Council Resolution, attached as Exhibit “J” to require Canada to

provide lands in severalty as provided in T reaty No. 8, attached as Exhibit “K”, to all

persons reinstated as Indians under Bill C-31.

In July, 1995, my cousins Aline Huzar and June Kolowsky, myself, and a number of
other persons filed a Federal Court proceeding against Canada and Chief Walter Twinn
Huzar v. Canada, Federal Court File No. T-1529-95, seeking to have our membership in
the Sawridge Band be recognized and seeking a declaration that the membership
application and rules of Sawridge were discriminatory and exclusionary. In Huzar v,
Canada, [1997] F.C.J. 1556, Prothonotary Hargrave found that Sawridge had only
accepted two individuals into band membership, both sisters of the Chief Walter Twinn,
although there had been more than 200 applications. In June 2000, the Federal Court of
Appeal (2000 CanLII 15589) struck this action as a claim for judicial review improperly

brought as an action.

All of our applications for membership in Sawridge were ignored. On June 22, 2010 we
submitted new applications and I called Sawridge many times thereafter to find out what
was happening on my application. Finally in December, 2011 I was advised that the
Council of Sawridge First Nation had denied my application for membership and
attached as Exhibit “L” is the Registered letter from Sawridge. On December 19, 2011,

[ appealed this decision.

The Appeal Committee heard the appeal for my membership on April 21, 2012 with the

appeal brought by my cousins Aline and June and provided their decision on May 7, 2012
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upholding the decision of Chief and Council denying our membership. We filed a

judicial review of this appeal decision in the Federal Court on May 11, 2012. This

judicial review was denied.

14. For thirty years, I have been seeking to have my membership in Sawridge be recognized.
I'was born on the Sawridge Reserve and was a member until at least 1944 when my
father was enfranchised. All aboriginal and treaty rights were recognized and affirmed in
1982 and enfranchisement was removed in 1985 in Bill C-31 in order to have the Indian
Act comply with the Constitution Act, 1982. 1 have lived beside the Sawridge Reserve all

of my life. My grandfather’s lands are now part of the Reserve.

SWORN BEFORE ME at the City
of Edmonton, in the Province of Alberta
this ]/ day of May, 2016

st
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A Commissioner for Oaths in and for the Maurice Stoney
Province of Alberta
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No. 164027 /31,

ottawmz, Gth_April, 1903,
The Dsputy Supt. General,-

\

Rafsrring to Mr. HoKenna's letter of the
lﬂig- 12th November,19Q01, and to John Stephens mesntioned therein,
} o I beg to inform you that this man, generally known as Johmmy

(5o Y AR 1

Stony, askéd me lasi season to survey a reserve for hin at

j i - a polnt on Lesser Slave Lakxe River, about ten niles befow

e ‘ the head of the River. The location ha has seleoted and

s built upon , is suiiable in every resspest for 8 Teserve, the

? i land being first oless, and plenty of hay and timber is '
avellables, This Indian waszs formerly a meqper of ¢chilsafl

- Alexsnder’s _band of Riviers qui Barre Haserv;a, Ha. 134, but
now regeives his Treaty money with Chicf Kinaasﬁyuo'a band.
As land has already been provided for thie man at Hiviere
qul Barre the guestinn ariaes hés h= the right to taxe up

1and elmewhere, T e e e X R

This man 1s an enterprising character, and
is entirely gelf sunporting, and his house is said toc be
the besgt winter stopping placs betwasen Athabasaa Landing
and Lesser Slave Lake, I would recommend that his wigh to
hava & geparate claim for himeelf and Tamlly Bhould bie

Tavourably considered by the Department.

G

This fax was received bv DLA Piper {Canada) LLP's fax server and has a Pacific Time Zone timestamp.



¥o. ‘164027 /s1,

Ottawa, 1Sth april, 180s,

The Deputy Supt. Genersal,-

~

¥ith refvrence to Kr. Ponton's memorandus
hereunder of the &th inst., I beg to stete that John
gtophens being a member of Ohisf Alexander's band 15 ml~
resdqy providsd with land in she reserve of that barm, Hp;}.ﬁi,‘
&t Riviere qui Barvs, and holde his land in cormon with the
other mezers of the band, i

It 1s ehown, howsver, that he hes loaatad
himeelf at Leeser Siave Laxe, where he has sown Sohide=g
:.‘.--'&?: onargy ] Wi LaTentirely aelf-myporting; azﬁii? Tithg & ¥
fesessiry publie nosd by praviding a goos wintar s4opping
Plaoo between Athabmsce Landing and Lasaer Siave Lgks, It
rould enpesr doatrable that he should be enoocursged,

1 the land on whish he::ow losated 18 mot
ssoured to him as an Indian Reserve 1t %111 run sontirmusl
Tisk of being taken possesaion of by wnits men, Thers &P~
poaréto be no objleation why the maid lanA should not b
surveyed and oonfirmdd ue an Indian Reserve with the view
of ailowing John Stephens to contimie in posssssion of 1t

or to give him eventnelly s JESafUSHIIAREL covering ths

B«lidlahd..

"I thlix, nowever, that mn squel area (808
%) should b¢ owrrenderessd from the maid reserve la.ls&

i N
and relinguished to the Uiewn mw mmm
renmo at Lesser.'8lave Laks far John Stephens, ant\“u

Tegommend that Indizn t be instrua iy,
matter bBofare sg’xmm the geid z-uu:'a ?n
abtain from them thelr aonasht to siu 3 mp .

portion rfor the yurpose modilonod. =
G
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that Tend, has looated himoel? et
Leagsr “luwe Loke oanl 1o dapirous of secrrins the land

he is loecnted -

-

=2 160 aeres LT 3 conveyed with

“re jrovioe oo to sos~alicantion wlvn ilie conaent of

A aevorner in Ustncil.

Y f.'-:u;- /112 be my obrpotion to the land

lacated L0 %he extend of 180 ocres Loing sot aside

to mrt 2 at

-for iz otmip S et W Troate

Yorr ouvedient servini,

T.D. Molemm
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INDIAN AGUNT'S OFFICE, LA
776
Legaer llave Luke Agenay -

srouard, 9th vecember, 7911

1% RN BEN Y NEPER T

A 1L

T PATR 1P THIR IETTER

! beg to esll your attention to the ooae
o? Jonnny utony, formerly cf Alexander's Band,
rdmonten Agzency. snd trunsforred to this Agenoy in
19iv and pafd under Ho, IB, Sewridge Band.

Stonydpara to this distriet in the gaRuEcrd

In 1445 he married an Indisn woman from the
Lesser ave Lake Hend snd settlsd on the Lesaser
Eluve aver, (RERFeTEIrOnISanEiafe) e has Luilt
houses xnd gtadles and uas been keeping a "stopping
place” foy freighters for a numter of Yyearg. He ig

BB and has been zaking 8 gzood living,

JEREny, e IBTANc AT rom the Governmentd onisfly
from the atopping plase referrod to.

Mhe land,on whiak o settled, kas since
bnra purenyed and, es “~ has no titla of any kind,
he 18 «frutd that mome one will looats on it end he
#ili Le Toroed to move, and thnahu ohief
souros ¢f livelthood,

»& reaquests tharefors that the WE } of
Yeatlon o, rowmshin Ho. 73, ttsnga 4, on whish ho

hes beer residing; & nd the WA } of Seotion I, Town-

8hip Ho, 73, fangs 6, whish be wighos for hay land,

be GRS K Hewvs Lo mee T TT T

Ths Ssoretery,

Uspartmant aof Indtan Affadrn,

Qttaws

Lobiew TS
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~f Ottaws, April 18, 1p1s.
g
firg-

#ith further referenge to letter from rour Departe
ment datsed ¥ay 9th last Fo,.2es

Department to the

»4265 and to latter from this
Georetary of the Departzment of the Intare

: . 1o¥ datsd September 27th lsat, %kl%ﬁmwla

STETALS GOVET amﬁéﬁmquf'ﬁﬁdﬁo"'d?}.’i:'ist" Epason by

s PSSy CEAECETYEY

ghilanser:Slave Take in BRatyTET8 T . v .

i

i

alye!

'

.o sBald lands are in two roservaa,-|

#6°1500 oonesnts or Seation 6 Tp. 73, R. 4, ¥ 2 5th X,

H.%.% Seo. 1, Tent ? fec. 2, G.B.} Seo. 2, 8.3,%

S63. 8, Nt the 3, ¥, 1 Seos

6, all in Tp, 78, }, &
i
P Bth 2. and the F.4.3 Sea,

—

3B, East § of Seo. 8§

Y. e ¥ and M.H.3 Ses. 34, all 1n Tp, 72, . B, ¥,
£th M,

F6:1868 12 1n Tp,75,7.8,

&

3

- bth M. unmurveyed and oonsists
of the K. Se0. B, H.k 38644, ¥uk Se0. B, Sea,B

Fras. 3ee. 9, Frag, 3so, 10, Prec. He0.18, Prac. Ses
1y,

st e

'
s

L

> The above wars surveyod ,and ae these
- y

EBhoTE annltoat1on 1a alss made for the 'B.%

of 300.18 and Fraag,

iy

In&iens are

584419 in the wame tommship,

T 2hall feol obliged 1f you will tnvs thn noosase

el AR e
B, Daville, Ruq., s it

Jusveypor Gensral,
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[uttesasmoiiu |

Ottawn 19th August 1520,

-
Y

"ItL TefeTancs to your letiar of tue 1Lth August
Ho.l?}SlEl,i bave to zay that ¥r.Johnm St uu,(Johnnla Btoney)

ie 2 Trasty Indisn,No.12 of the Saaridge ‘and. He can

continue to oocupy the land referrad to in the w.x.d =73l

¥y

v,¥uich 1e2 part of the fanridge Indian reserve.

§

)

Your otedient eervent,

.

- C ;?//';-‘7,.5??1{ sea T

S ‘.:' dsaistant Deputy and Secretary,
The Seorstary, . '

Tepartment of ths Interior,

Ottama, Ont, 1
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bepartieat of Indisa Affairs,
nteawa, vanads, N
)

1
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Vear 3ir; chp /

‘For tiye }lut, sLX o

zillisa J,B8toaney
No, 59
Sawridgze Sand

- ~')’ o
/\/ l/ by

giave lake, Alberta .
July 2ad 3 : T
y 2nd 1943 ,.‘:;m?ﬂ

) 'JA ,) J'"‘-U}\ Ny

. \! ey o B ..
- A e .
> o R

I have worzing stesdily sad have a Job o2a the Worthern
rloerts Aailway 2 section den, so that I am fully asble t5 suppoirt
ay wife grnd two children. as I nave proved during the laest two
vears gince 1 have besn married, Indeed far a long time Gefore
taat I supsroted uysalfl.
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:eceued from williem 3 stonoy. Noo B9 of the Samasa
vBand of :mdians‘ prasanur Tepiding in slaw 1aks, A:.‘barta.

It ;vou somsider thia man maaeasus the neceasary

—S ualiiicatim for zolease from bend menbershin, plesse
: Hava tha enclea ouments comploted and raturan them to

this :Brannh with your report and :acmmennatiun
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ilﬁLICATION FOR ENFRANCHISEMENT

UNDER THE PROVISIONS OF SECTION 114 OF THE INDIAN ACT BEING CHAPTER
98, R8.C., 1927

v ow oA ,'
’ Y

SI1lium F. Ttomay a

oo v+ s SRR T Shomey, ~ APR2S. 1314 £ of the
I

e e o e, 2 86 SIve Laks in the

Provinge of. . L. S IREIVR, Ly

hereby noke applisstiva to the Suparinteadest Canscal of Tadian Affairs for entranchizement under
the provisions of section 114, Chap, 48, B.8,C, 1627, and 1 hereby declars as Jollows:

1. That I wm amerdber of the, . oo Baweddas o Baud of
Tactinos fupte S s Tourmtp of L L L o Lo e ... ... in the Province

e -Llh,om

.
ooy

2. Thot I bolu no lsad on ooy Indiss Ressrve, do ok redide on eny Indisn Retesve and de

not [ollow the Indlen mode of lifs;

8, That [ am u$ presont employed ot 1L %8NS

_forxthern, Albects Railways . .. ...

4, Thst I am praparad b0 somply with il the sequirmments for enfzaachisement os pravided by

zain Soeetjon 1142 (_‘9
%—'——’—.- =
5. That eleathed herato iz & cartificats ander oslh a3 to my fitness {or cofronchizement;
6. That my wifs end nnmsrried minor chiliren consist of the following pessons, aamsiy:
My wire
Havgareh Staney. .. . bt s s e s s
{Nare fn hal);

{ovEx)
Form Mo, TA W0
R 1R



Sept. 24k 1941

* Dates of birth

-~ WITNESS:'
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Ottawa, Al 29; 1544.
EX'D.
A

P, J, Demers, Esq., Tolen Agent, Driftpile, Alberba,’

] The enfrenchisenent documents complatsd by
Willlem 7. Stonéy of the ave Lakn Band have baen
mosived,

In oxder that we may reach a decision om his
applicetion, we must heave a further report from you
indieating If Stoney is the ovmer of mny lend or improve~
oent 8 on the HBasrve and 2iso if ba has pesided off the
Reparvy for & pericd of at least une yeer apd demonstreted
during thet Hiod thet he dg cepable of suppartirg his
Tanily in a HriEWD Aty ‘

-

1

- ¥ ¥
Supsrintendent, .
Reservysa and Trusts.

!
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" JERTIFICATE AS TO FITNESS FOR ENFRANCHISEMENT

‘v

(Notu ~Thix Certificate must be given by a Clergyman, Justice of the Peace or other well known
and responsible persen.) ‘ .

1, Bevtran Watkins : of the
County of Hamlat ofSiave ~ske in the
4 Caonty of - . ) in the
g -Provines of Albepta
Ta wit Make neth and 10y
1 That Y ema X N TR e Q‘k‘* residing In the
1isml 8% ofSlave Lake in the County at ‘ '
in the Provinoe of Albarta : H
2 That I heve known Willien Stonay
a0 Indiaa of the Sawridge Beserve in the Provinee of
Albarta

{ar'at Joast five yenrs;

8. That during the #ald thme I baw: personally known him, or her, lo bs & petson of good
morsl caarscter, temperate in habits and of suicient mtemgmcé to be queiified to exerciss afl the
righta and privilsges of titizenship, and to the best of my knowledge and bellel, self-supporting;

4. That my oppartunities for knowing the'sald  "¥1111am Stoney

hve beer as followa: (State what business, sovial or other relolions you have had with the said
persont Lo enabla. you la give this cortificats.)

I have done buainess with william Stoney for the lest
eight years

8WORY before me st the Haml et .
oi5lave “ake in MQ
the County of Albertm this @" ’
18th  dsyof spriy 19744

@W@g é X

A Commissiorc~ jor taking Aﬁidaml.s or
olker peryon euthorized to take tha Afiduvit,

Feaw Mo, F11.



; 5x_hcmber of »fhye‘ B L1

Bta’ "‘.s.'ﬂ:".-.. -.Q.Ln..n......m?g...... : I £ A ey

seehon 114, Ch'zpter 93; 'R.S C., 192 éu hexeby sur:e.xder n.li cl.ums v:ha.tsoavcr 19 any :vxterest m'

‘the I:mds or prdpertjr of the said band and do hereby rmmse, reler.se and fu oV cr‘ﬂzacbnrge the smd =




‘,Miiy)wsami\;s‘ ’ ,' . ; . Daes of birth

DATED ae......ﬁfé#:%#ﬁﬁ@.&#

qu sn, Ssm.sn AND- DELWEB.ED uitex
‘!mvmg been read over:md nterpteted

e unde"stund the cnntents and effects

tothe Releasor who appenmd ta iuﬂyg
of tlu: InstruV tents | in the prescncc off




Vossaat

o

%
-

! Cttawa, July 7, 1344. !
I v

I

- 85

Znfrenchisenant of ¥illfem J. Stomsy, 2 msmber of

the Sowridge 3and of Indlens 1n the Lapser Slsve Lake “guney,
Frovizce of Jlbarta.
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:W Ottewa, Auguat 24, 1944.

P. J. Demers, Esq., Indian Agent, Driftpile, Alberta.

With refereme to tus spplicstion of Willlem J.
Stopsy of the Sewridge Band of Indiens Ter enfranchigament,
Iwish to inform you that by Order in Cowncil dated Angust 1,
1944, this man was doclared exfrenchised in pursisnse of the ".\7
provielons of SectiGhiilatior ths~Indien. Act, 0 e g \
ARSI e R

Undex_psparate cover you will receive cheque for
the sun of $7975085 payabla to Williem J. Stoney, besing his
share of ths band funds which you will be good sadugh to
forrard to him together with certifisd oopy of the Ordsr in
Counoil above rafarred to and enfrandhisemsnt card, whick
are herewith enclosed, You ghould advise Stoxey to sizn the

oard.
| PleiteiTencve:the hemsss oF tisfmn ana his wite. T,
end. minor’children'from the menbership and . payilists. o the S
,B,;:i&.;”‘ pmpbiripnhcrattei de S st S SSh aat Gk met A N
. ’
o
D. 7. Allan,
Saperintendent,
Ressrves end Trusts.
Enols.,
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Aliarres indienras

w,. Ingan and Nerhern
g ’# el du Nord Canada

Alairs Canada

ingkan and imat Agirs  Afigirgs indisnnas et inul

BAND COUNCIL RESOLUTION
RESOLUTION DE CONSEIL DE BANDE

AR

Churanotugis sl No, ~ Numdrg conedouri]

Fils Relerence ~ N9 de et du doskisr

NUTE' Tha words "'From our Band Funds'® “Capitel’’ o '"Revenue'’,
Band Funds

NGOTA: Les mora V'des Ieads de nutee bande "'Capital’
mime Jeg fonds dos ondes

which sver ix the cuse, muet éppear in Bl fesolutions requexting #xpenditures fror

o4 revenu'! selon le cus dolvent pemtlire dene toutes i rexalytlons porlant aur des depwisna a

| Council Membars

THRE COUNCIL OF THE

. Current Capitsl Balance
LE CONSEIL DE LA BANDE INDIENNE Solde de capltal $
AGENCY

1 e ni
pisTricT Lesser Slave Lake Indian Regional Council Committed ~ Engage :
PROVINCE Albertsz Current Revenue balangy
Solde de revénu S
PLACE . .
~oM pE LoENpRorT  Mligh Prairie Committed ~ Ergedé s
, lst March 93

DATE DAY - JOUR MONTH ~ MOIS AD 19 YEAR = ANNEE

DO HEREDY RESOLVE:
DECIDE, PAR LES PRESENTES:

-

WHEREAS pursuant to Bill C-31 (1985) the Government of Canada has
entitled certain individuals to be reinstated to Indian Status; and

WHEREAS these individuals represent a significant and substantial increase

in the Indian pepulation in Canada; and

WHEREAS these individuals are seeking land; and

NOW THEREFORE BE IT RESOLVED that the Lesser Slave Lake Indian
Regional Council supports the requests by persons who have legitimately and lawfully
been reinstated to Indian Status pursuant to Bill C-31 ( 1985) for lands. Provided

~ that!

1. Any lands given to such individuals shall be set apart by the
Government of Canada out of government owned lands and not out of

any lands reserved for Indians;

2. Such lands must be separate and apart from any lands reserved for
Indians and not connected or attached in any way to any reserve now

in existence.

3. The persons taking such lands are prohibited from taking the names of
any Bands now in existence in Cree or English.

A quorum for this Bsnde
Pour cette kande le quorum vat

consists of
fixé

Membreg du Congell

Tlabiised.... )i

/ ncl {10} /

(Chlel ~ Chef)

.........

'(’:t) {Councillor « comvuiller)

Cotnclilor = Eongwiller o
(e ‘ AFETaN
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?’:g TREATY No. &
; STATEMENT of Tidians paid Ancrity srd Gratuity, &re.,—Comchutad
- Hab | oder | oo | Tow
o Ok | nen | bdees | Paiad | Oap,
Bt
‘ FORT RMIRRAY. $ ol § em.
] , L UV R 4 1500 1w
o VABISOW,
i LY - i q...... Y
Headrresed ... 181 u

22m00 241300
Tl ve e snveeiseemrermrnsens A .. | 2w
- SUMMARY
TR A, 11 vvrnae v evereee e e eeeeses s reen 22400
= L Hoadmon 822 ...ovinniniinnennnnnn. T YT T POPRUR - ) 1]

2,187 Other hlims 3t $12..... .. Ceiaresastessresrane teversrerinanann B4R

2217 $2657400
DAVID LAIRD,
L.E.ROSS,
: : 3. AT MeKENNA, :
) Indien Troaty Costmissioners.
Treaty No. 8

ARTICLES OF A TREATY made and concluded at the several dates mentioned therein, in the
year of Our Lord one thousand elght hundred and ninety-nine, between Her most Gracious
Majesty the Queen of Great Britaln and Ireland, by Her Commissioners the Honourable David
Laird, of Winnipeg, Manitoba, Indian Commissioner for the said Province and the Northwest
Territories; James Andrew Joseph McKenna, of Ottawa, Ontario, Esquire, and the Honourable
James Hamilton Ross, of Regina, in the Northwest Territories, of the one part; and the Cree,
Beaver, Chipewyan and other Indians, inhabltants of the territory within the limits hereinafter
defined and described, by their Chiefs and Headmen, hereunto subscribed, of the other part:

& s
L

o

[

WHEREAS, the Indians Inhabiting the territory hereinafter defined have, pursuant to notice
given by the Honourable Superintendent General of Indian Affairs in the year 1898, been
convened to meet a Commission representing Her Majesty's Government of the Dominion of
Canada at certain places in the sald territory In this present year 1899, to deliberate upon

certain matters of interest of Her Most Graclous Majesty, of the one part, and the sald Indians
of the other. .

P o
e

AND WHEREAS, the sald Indians have been notified and informed by Her Majesty's said
Commisslon that it Is Her desire to open for setttement, immigration, trade, travel, mining,
lumbering and such other purposes as to Her Majesty may seem meet, a tract of country
bounded and described as herelnafter mentioned, and to obtain the consent thereto of Her
Indlan subjects inhabiting the sald tract, and to make a treaty, and arrange with them, so that

2

L

http://www.aadnc-aandc.gc.ca/eng/1100100028813 7/15/2012
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Treaty No. 8 Made June 21, 1899 and Adhesions, Reports, Etc. Page 11 of 23

there may be peace and good will between them and Her Majesty's other subjects, and that Her
Indlan people may know and be assured of what allowances they are to count upon and receive
from Her Majesty's bounty and benevolence.

AND WHEREAS, the Indians of the said tract, duly convened in council at the respective points
named hereunder, and being requested by Her Majesty's Commissioners to name certain Chiefs
and Headmen who should be authorized on thelr behalf to conduct such negotiations and sign
any treaty to be founded thereon, and to become responsible to Her Majesty for the faithful
performance by their respective bands of such obligations as shall be assumed by them, the

sald Indians have therefore acknowledged for that purpose the several Chiefs and Headmen
who have subscribed hereto,

AND WHEREAS, the said Commissioners have proceeded to negotiate a treaty with the Cree,
Beaver, Chipewyan and other Indians, Inhabiting the district hereinafter defined and described,
and the same has been agreed upon and concluded by the respective bands at the dates
mentioned hereunder, the sald Indians DO HEREBY CEDE, RELEASE, SURRENDER AND YIELD
UP to the Government of the Dominion of Canada, for Her Majesty the Queen and Her

successors for ever, all thelr rights, titles and privileges whatsoever, to the lands included within
the following limits, that Is to say:

Commencing at the source of the main branch of the Red Deer River In Alberta, thence due
west to the central range of the Rocky Mountains, thence northwesterly along the said range to
the point where it Intersects the 60th parallel of north latitude, thence east along said parailel to
the point where It intersects Hay River, thence northeasterly down said river to the south shore
of Great Slave Lake, thence along the sald shore northeasterly (and including such rights to the
islands in sald lakes as the Indians mentioned In the treaty may possess), and thence easterly
and northeasterly along the south shores of Christie's Bay and McLeod's Bay to old Fort Reliance
near the mouth of Lockhart's River, thence southeasterly in a straight line to and Including Black
Lake, thence southwesterly up the stream from Cree Lake, thence Including said lake
southwesterly along the height of land between the Athabasca and Churchill Rivers to where it

intersects the northem boundary of Treaty Six, and along the sald boundary easterly, northerly
and southwesterly, to the place of commencement .

AND ALSO the sald Indian rights, titles and privileges whatsoever to all other lands wherever

situated In the Northwest Territories, British Columbia, or In any other portion of the Dominion
of Canada,

TO HAVE AND TO HOLD the same to Her Majesty the Queen and Her successors for ever.

And Her Majesty the Queen HEREBY AGREES with the sald Indians that they shall have right to
pursue thelr usual vocations of hunting, trapping and fishing throughout the tract surrendered

as heretofore described, subject to such regulations as may from time to time be made by the

Government of the country, acting under the authority of Her Majesty, and saving and

excepting such tracts as may be required or taken up from time to time for settlement, mining,
lumbering, trading or other purposes.

And Her Majesty the Queen hereby agrees and undertakes to lay aside reserves for such bands
as desire reserves, the same not to exceed in all one square mile for each family of flve for such
number of families as may elect to reside on reserves, or in that proportion for larger or smaller
familles; and for such familles or Individual Indians as may prefer to live apart from band
reserves, Her Majesty undertakes to provide land In severalty to the extent of 160 acres to each
Indian, the land to be conveyed with a proviso as to non-alienation without the consent of the
Governor General In Council of Canada, the selection of such reserves, and lands In severalty,
to be made in the manner following, namely, the Superintendent General of Indian Affalrs shall
depute and send a sultable person to determine and set apart such reserves and lands, after

consulting with the Indians concerned as to the locality which may be found sultable and open
for selection.

Provided, however, that Her Majesty reserves the right to deal with any settlers within the
bounds of any lands reserved for any band as She may see fit; and also that the aforesaid

http://www.aadnc-aandc.ge.ca/eng/1100100028813 : 7/15/2012
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reserves of land, or any interest therein, may be sold or otherwise disposed of by Her Majesty's

Government for the use and benefit of the said Indians entitled thereto, with their consent first
had and obtained.

It is further agreed between Her Majesty and Her sald Indlan subjects that such portions of the
reserves and lands above indicated as may at any time be required for public works, buildings,
railways, or roads of whatsoever nature may be appropriated for that purpose by Her Majesty's
Government of the Dominlon of Canada, due compensation being made to the Indians for the
value of any improvements thereon, and an equivalent in land, money or other consideration for
the area of the reserve so appropriated.

And with a view to show the satisfaction of Her Majesty with the behavlour and good conduct of
Her Indlans, and in extingulshment of all their past claims, She hereby, through Her
Commissioners, agrees to make each Chief a present of thirty-two dollars in cash, to each
Headman twenty-two dollars, and to-every other Indian of whatever age, of the familles
represented at the time and place of payment, twelve dollars.

Her Majesty also agrees that next year, and annually afterwards for ever, She will cause to be
paid to the said Indlans in cash, at suitable places and dates, of which the said Indians shall be
duly notified, to each Chlef twenty-five dollars, each Headman, not to exceed four to a large
Band and two to a small Band, fifteen dollars, and to every other Indian, of whatever age, five
dollars, the same, unless there be some exceptional reason, to be paid only to heads of families
for those belonging thereto.

FURTHER, Her Méjesty agrees that each Chief, after signing the treaty, shall recelve a sllver
medal and a suitable flag, and next year, and every third year thereafter, each Chief and
Headman shall receive a sultable sult of clothing.

FURTHER, Her Majesty agrees to pay the salaries of such teachers to Instruct the children of
sald Indians as to Her Majesty's Government of Canada may seem advisable.

FURTHER, Her Majesty agrees to supply each Chief of a Band that selects a reserve, for the use
of that Band, ten axes, five hand-saws, five augers, one grindstone, and the necessary files and
whetstones.,

FURTHER, Her Majesty agrees that each Band that elects to take a reserve and cultivate the
;] soll, shall, as-soon as convenlent after such reserve Is set aside and settled upon, and the Band
' has signified its cholce and Is prepared to break up the soil, receive two hoes, one spade, one
scythe and two hay forks for every family so settled, and for every three families one plough
and one harrow, and to the Chief, for the use of his Band, two horses or a yoke of oxen, and for
each Band potatoes, barley, oats and wheat (if such seed be suited to the locality of the
reserve), to plant the land actually broken up, and provisions for one month in the spring for
several years while planting such seeds; and to every family one cow, and every Chief one bull,
and one mowing-machine and one reaper for the use of his Band when It is ready for them; for
such familles as prefer to raise stock Instead of cultivating the soll, every family of five persons,

| two cows, and every Chlef two bulls and two mowing-machines when ready for thelr use, and a
) like proportion for smaller or larger familles. The aforesaid articles, machines and cattle to be
given one for all for the encouragement of agriculture and stock raising; and for such Bands as

prefer to continue hunting and fishing, as much ammunition and twine for making nets annually
as will amount in value to one dollar per head of the families so engaged in hunting and fishing.

e

And the undersigned Cree, Beaver, Chipewyan and other Indian Chiefs and Headmen, on their
own behalf and on behalf of all the Indians whom they represent, DO HEREBY SOLEMNLY
PROMISE and engage to strictly observe this Treaty, and also to conduct and behave
themselves as good and loyal subjects of Her Majesty the Queen.

g

THEY PROMISE AND ENGAGE that they will, in all respects, obey and abide by the law; that

they will maintain peace between each other, and between themselves and other tribes of

Indians, and between themselves and others of Her Majesty's subjects, whether Indians, half-
" breeds or whites, this year inhabiting and hereafter to inhabit any part of the said ceded

s

R

http://www.aadnc—aandc.gc.ca/eng/ 1100100028813 7/15/2012
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territory; and that they will not molest the person or property of any inhabitant of such ceded
tract, or of any other district or country, or interfere with or trouble any person passing or
travelling through the sald tract or any part thereof, and that they will assist the officers of Her

Majesty in bringing to justice and

punishment any Indian offending against the stipulations of

this Treaty or Infringing the law in force in the country so ceded,

IN WITNESS WHEREOF Her Majesty's said Commissioners and the Cree Chief and Headmen of

Lesser Slave Lake and the adj

acent territory, HAVE HEREUNTO SET THEIR HANDS at Lesser

Slave Lake on the twenty-first day of June, in the year herein first above written.

Signed by the parties
hereto, In the

presence of the
undersigned wit-
nesses, the same having
been first

explained to the Indians
by

Albert Tate and Samuel
Cun-

ningham, Interpreters.

Father A. LACOMBE,
GEO. HOLMES,

E. GROUARD, O.M.1.
W. G. WHITE,
JAMES WALKER,

J. ARTHUR COTE,

A. E. SNYDER, Insp.
N.W.M.P,,

H. B. ROUND,
HARRISON S. YOUNG,
J. F. PRUD'HOMME,
1. W. MARTIN,

C. MAIR, -

H. A. CONRQY
PIERRE
DESCHAMBEAULT,
J. H. PICARD,
RICHARD SECORD,
M. MCCAULEY.

DAVID LAIRD, Treaty
Commilssioner,

J.AJ. MCcKENNA, Treaty
Commissloner,

J. H. ROSS, Treaty
Commissioner,

his

KEE NOO SHAY 00
Chlef, :
mark

his

MOOSTOOS x
Headman,

mark

his

FELIX GIROUX x
Headman,

mark

his

WEE CHEE WAY SIS x
Headman,

mark

his

CHARLES NEE SUETA .. ..
SIS x Headman,

mark

his

CAPTAIN x Headman,
from Sturgeon

mark Lake.

In witness whereof the Chairman of Her Majesty's Commissioners and the Headman of the
Indians of Peace River Landing and the adjacent territory, In behalf of himself and the Indians
whom he represents, have hereunto set their hands at the said Peace River Landing on the first
day of July in the year of Our Lord one thousand eight hundred and ninety-nine.

Sligned by the parties
hereto, in the

presence of the
undersigned wit-
nesses, the same having
been first

http://www.aadnc-aandc.gce.ca/eng/1100100028813

DAVID LAIRD, Chairman
of Indian

Treaty Commissioners,
his

DUNCAN x TASTAQOSTS,

7/15/2012
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explained to the Indians Headman of
by mark Crees
Father A. Lacombe and

John

Boucher, Interpreters.

Father A. LACOMBE,

E. GROUARD, 0.M.1., Ev,
d'Ibora,

GEO. HOLMES,

HENRY MCCORRISTER,
K. F. ANDERSON, SGT.,
N.W.M.P,

PIERRE
DESCHAMBEAULT,

H. A, CONROY

T.A. BRICK,

HARRISON S. YOUNG,
J. W. MARTIN,

DAVID CURRY.

Page 14 of 23

In witness whereof the Chairman of Her Majesty’s Commissioners and the Chief and Headmen
of the Beaver and Headman of the Crees and other Indlans of Vermilion and the adjacent
territory, in behalf of themselves and the Indians whom they represent, have hereunto set thelr
hands at Vermilion on the eighth day of July, in the year of our Lord one thousand eight

hundred and ninety-nine,

Signed by the parties DAVID LAIRD, Chairman of
hereto, in the Indian Treaty Coms.,
presence of the his

undersigned wit- AMBROSE x TETE NOIRE,

nesses, the same having Chief Beaver

been first mark Indians.
explained to the Indians his

by PIERROT x FOURNIER,
Father A. Lacombe and Headman Beaver
John mark Indians.
Boucher, Interpreters. his Headman

KUIS KUIS KOW CA
Father A. LACOMBE, POOHOO x Cree
E. GROUARD, O.M.1., Ev. mark Indians.
d'Ibora,

MALCOLM SCOTT,

F.D. WILSON, H.B. Co.,
H. A. CONROY

PIERRE
DESCHAMBEAULT,
HARRISON S. YOUNG,
J. W. MARTIN,

K. F. ANDERSON, SGT.,
N.W.M.P.

A.P. CLARKE,

CHAS. H. STUART WADE,
K. F. ANDERSON, SGT.,
N.W.M.P.

http://www.aadnc-aande.ge.ca/eng/1100100028813
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REGISTERED MAIL
December 7, 2014

Mr. Maurice Stoney
500-4™ Street NW
Slave Lake, Alberta
TOG 2A1

Dear Sir:

RE: Membershig Application

Your application for membership in the Sawrid
Council. Please take notice

Membership in the Sawridge Firs
Membership Rules.

Based on your application it was determined that:

1) You did not

have any specific “right*
Membership Lj

2)

ip List as it did no
Membership of
First Nation,

Yours truly,

SAWRIDGE FIRST NATION
Per:

Michael R, McKinney
Executive Director

[T

806 Caribon Trail NF » Sawrider | R 1506

ge First Nation has been reviewed by the
that the Council

t Nation. This decisipn was

st of the Sawridge First Nation.

The Council was not compelled to exercise jts discreﬁon to add
Membershi

t feel, in jts judgment, that your admission into
the First Nation would be in the best interests a

has denied your application for

made pursuant to the

to have your name entered in the

your name to the

nd welfare of the

Telephone: (750) 849-433)
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Centified cotraer,
DAVID LAIRD,
J. M ROSS,
3oA0 ] MK ERRAL
Indian Trevey Compizsioners.

Return io Table of Contents

Treaty No. 8

ARTICLES OF A TREATY made and concluded at the several dates mentioned therein, in the year of Our
Lord one thousand eight hundred and ninety-nine, between Her most Gracious Majesty the Queen of Great
Britain and Ireland, by Her Commissioners the Honourable David Laird, of Winnipeg, Manitoba, Indian
Commissioner for the said Province and the Northwest Territories; James Andrew Joseph McKenna, of
Ottawa, Ontario, Esquire, and the Honourable James Hamilton Ross, of Regina, in the Northwest
Territories, of the one part; and the Cree, Beaver, Chipewyan and other Indians, inhabitants of the territory
within the limits hereinafter defined and described, by their Chiefs and Headmen, hereunto subscribed, of
the other part:

WHEREAS, the Indians inhabiting the territory hereinafter defined have, pursuant to notice given by the
Honourable Superintendent General of Indian Affairs in the year 1898, been convened to meet a
Commission representing Her Majesty's Government of the Dominion of Canada at certain places in the
said territory in this present year 1899, to deliberate upon certain matters of interest of Her Most Gracious
Majesty, of the one part, and the said Indians of the other.

AND WHEREAS, the said Indians have been notified and informed by Her Majesty's said Commission that it
is Her desire to open for settlement, immigration, trade, travel, mining, lumbering and such other purposes
as to Her Majesty may seem meet, a tract of country bounded and described as hereinafter mentioned,
and to obtain the consent thereto of Her Indian subjects inhabiting the said tract, and to make a treaty,
and arrange with them, so that there may be peace and good will between them and Her Majesty's other
subjects, and that Her Indian people may know and be assured of what allowances they are to count upon
and receive from Her Majesty's bounty and benevolence.

AND WHEREAS, the Indians of the said tract, duly convened in council at the respective points named
hereunder, and being requested by Her Majesty's Commissioners to name certain Chiefs and Headmen who
should be authorized on their behalf to conduct such negotiations and sign any treaty to be founded
thereon, and to become responsible to Her Majesty for the faithful performance by their respective bands
of such obligations as shall be assumed by them, the said Indians have therefore acknowledged for that
purpose the several Chiefs and Headmen who have subscribed hereto.

AND WHEREAS, the said Commissioners have proceeded to negotiate a treaty with the Cree, Beaver,
Chipewyan and other Indians, inhabiting the district hereinafter defined and described, and the same has
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been agreed upon and concluded by the respective bands at the dates mentioned hereunder, the said
Indians DO HEREBY CEDE, RELEASE, SURRENDER AND YIELD UP to the Government of the Dominion of
Canada, for Her Majesty the Queen and Her successors for ever, all their rights, titles and privileges
whatsoever, to the lands included within the following limits, that is to say:

Commencing at the source of the main branch of the Red Deer River in Alberta, thence due west to the
central range of the Rocky Mountains, thence northwesterly along the said range to the point where it
intersects the 60th parallel of north latitude, thence east along said parallel to the point where it intersects
Hay River, thence northeasterly down said river to the south shore of Great Slave Lake, thence along the
said shore northeasterly (and including such rights to the islands in said lakes as the Indians mentioned in
the treaty may possess), and thence easterly and northeasterly along the south shores of Christie's Bay
and Mcleod's Bay to old Fort Reliance near the mouth of Lockhart's River, thence southeasterly in a
straight line to and including Black Lake, thence southwesterly up the stream from Cree Lake, thence
including said lake southwesterly along the height of land between the Athabasca and Churchill Rivers to
where it intersects the northern boundary of Treaty Six, and along the said boundary easterly, northerly
and southwesterly, to the place of commencement . '

AND ALSO the said Indian rights, titles and privileges whatsoever to all other lands wherever situated in
the Northwest Territories, British Columbia, or in any other portion of the Dominion of Canada.

TO HAVE AND TO HOLD the same to Her Majesty the Queen and Her successors for ever,

And Her Majesty the Queen HEREBY AGREES with the said Indians that they shall have right to pursue theil
usual vocations of hunting, trapping and fishing throughout the tract surrendered as heretofore described,
subject to such regulations as may from time to time be made by the Government of the country, acting
under the authority of Her Majesty, and saving and excepting such tracts as may be required or taken up
from time to time for settlement, mining, lumbering, trading or other purposes.

And Her Majesty the Queen hereby agrees and undertakes to lay aside reserves for such bands as desire
reserves, the same not to exceed in all one square mile for each family of five for such number of families
as may elect to reside on reserves, or in that proportion for larger or smaller families; and for such
families or individual Indians as may prefer to live apart from band reserves, Her Majesty undertakes to
provide land in severalty to the extent of 160 acres to each Indian, the land to be conveyed with a proviso
as to non-alienation without the consent of the Governor General in Council of Canada, the selection of
such reserves, and lands in severalty, to be made in the manner following, namely, the Superintendent
General of Indian Affairs shall depute and send a suitable person to determine and set apart such reserves
and lands, after consulting with the Indians concerned as to the locality which may be found suitable and
open for selection.

Provided, however, that Her Majesty reserves the right to deal with any settlers within the bounds of any
lands reserved for any band as She may see fit; and also that the aforesaid reserves of land, or any
interest therein, may be sold or otherwise disposed of by Her Majesty's Government for the use and
benefit of the said Indians entitled thereto, with their consent first had and obtained.

It is further agreed between Her Majesty and Her said Indian subjects that such portions of the reserves
and lands above indicated as may at any time be required for public works, buildings, railways, or roads of
whatsoever nature may be appropriated for that purpose by Her Majesty's Government of the Dominion of
Canada, due compensation being made to the Indians for the value of any improvements thereon, and an
equivalent in land, money or other consideration for the area of the reserve so appropriated.

And with a view to show the satisfaction of Her Majesty with the behaviour and good conduct of Her

Indians, and in extinguishment of all their past claims, She hereby, through Her Commissioners, agrees to
make each Chief a present of thirty-two dollars in cash, to each Headman twenty-two dollars, and to every
other Indian of whatever age, of the families represented at the time and place of payment, twelve dollars.

Her Majesty also agrees that next year, and annually afterwards for ever, She will cause to be paid to the
said Indians in cash, at suitable places and dates, of which the said Indians shall be duly notified, to each
Chief twenty-five dollars, each Headman, not to exceed four to a large Band and two to a small Band,

hitras/hsnanar azdne.sande ar calenq/ 410010002881 3/41DMONNPRRA3HARNA 10/21
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fifteen dollars, and to every other Indian, of whatever age, five dollars, the same, unless there be some
exceptional reason, to be paid only to heads of families for those belonging thereto.

FURTHER, Her Majesty agrees that each Chief, after signing the treaty, shall receive a silver medal and a
suitable flag, and next year, and every third year thereafter, each Chief and Headman shall receive a
suitable suit of clothing.

FURTHER, Her Majesty agrees to pay the salaries of such teachers to instruct the children of said Indians
as to Her Majesty's Government of Canada may seem advisable,

FURTHER, Her Majesty agrees to supply each Chief of a Band that selects a reserve, for the use of that
Band, ten axes, five hand-saws, five augers, one grindstone, and the necessary files and whetstones.

FURTHER, Her Majesty agrees that each Band that elects to take a reserve and cultivate the soil, shall, as
soon as convenient after such reserve is set aside and settled upon, and the Band has signified its choice
and is prepared to break up the soil, receive two hoes, one spade, one scythe and two hay forks for every
family so settled, and for every three families one plough and one harrow, and to the Chief, for the use of
his Band, two horses or a yoke of oxen, and for each Band potatoes, barley, oats and wheat (if such seed
be suited to the locality of the reserve), to plant the land actually broken up, and provisions for one month
in the spring for several years while planting such seeds; and to every family one cow, and every Chief
one bull, and one mowing-machine and one reaper for the use of his Band when it is ready for them; for
such families as prefer to raise stock instead of cultivating the soil, every family of five persons, two
cows, and every Chief two bulls and two mowing-machines when ready for their use, and a like proportion
for smaller or larger families. The aforesaid articles, machines and cattle to be given once for all for the
encouragement of agriculture and stock raising; and for such Bands as prefer to continue hunting and
fishing, as much ammunition and twine for making nets annually as will amount in value to one dollar per
head of the families so engaged in hunting and fishing.

And the undersigned Cree, Beaver, Chipewyan and other Indian Chiefs and Headmen, on their own behalf
and on behalf of all the Indians whom they represent, DO HEREBY SOLEMNLY PROMISE and engage to

strictly observe this Treaty, and also to conduct and behave themselves as good and loyal subjects of Her
Majesty the Queen.

THEY PROMISE AND ENGAGE that they will, in all respects, obey and abide by the law; that they will
maintain peace between each other, and between themselves and other tribes of Indians, and between
themselves and others of Her Majesty's subjects, whether Indians, half-breeds or whites, this year
inhabiting and hereafter to inhabit any part of the said ceded territory; and that they will not molest the
person or property of any inhabitant of such ceded tract, or of any other district or country, or interfere
with or trouble any person passing or travelling through the said tract or any part thereof, and that they
will assist the officers of Her Majesty in bringing to justice and punishment any Indian offending against
the stipulations of this Treaty or infringing the law in force in the country so ceded.

IN WITNESS WHEREOF Her Majesty's said Commissioners and the Cree Chief and Headmen of Lesser Slave
Lake and the adjacent territory, HAVE HEREUNTO SET THEIR HANDS at Lesser Slave Lake on the twenty-
first day of June, in the year herein first above written.

Signed by the parties DAVID LAIRD, Treaty

hereto, in the Commissijoner,

presence of the J.A.J. McKENNA, Treaty

undersigned wit- Commissioner,

nesses, the same having J. H. ROSS, Treaty

been first Commissioner,

explained to the Indians his

by KEE NOO SHAY 0O x Chief,

Albert Tate and Samuel mark

Cun- his

ningham, Interpreters, MOOSTOOS x Headman,
mark

Father A. LACOMBE, his

ner andmn annde e calancdADNAANNADARA VA1NNANNNDQAR THARRA 441094
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GEO. HOLMES,

E. GROUARD, O.M.I.
W. G. WHITE,
JAMES WALKER,

J. ARTHUR COTE,
A. E. SNYDER, Insp.
N.W.M.P.,

H. B. ROUND,
HARRISON S. YOUNG,
J. F. PRUD'HOMME,
J. W. MARTIN,

C. MAIR,

H. A. CONROY
PIERRE
DESCHAMBEAULT,
J. H. PICARD,
RICHARD SECORD,
M. MCCAULEY.
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FELIX GIROUX x Headman,
mark

his

WEE CHEE WAY SIS x
Headman,

mark

his

CHARLES NEE SUE TA SIS x
Headman,

mark

his

CAPTAIN x Headman, from
Sturgeon

mark Lake,

In witness whereof the Chairman of Her Majesty's Commissioners and the Headman of the Indians of Peace

River Landing and the adjacent territory, in behalf of himself and the Indians whom he represents, have
hereunto set their hands at the said Peace River Landing on the first day of July in the year of Our Lord

Signed by the parties
hereto, in the

presence of the
undersigned wit-

nesses, the same having
been first

explained to the Indians by
Father A. Lacombe and
John

Boucher, Interpreters.

Father A, LACOMBE,

E. GROUARD, O.M.1., Ev.
d'Ibora,

GEO. HOLMES,

HENRY MCCORRISTER,
K. F. ANDERSON, SGT.,
N.W.M.P.

PIERRE DESCHAMBEAULT,
H. A. CONROY

T.A. BRICK,

HARRISON S, YOUNG,

J. W. MARTIN,

DAVID CURRY.

In witness whereof the Chairman of Her Majesty's Commissioners and the Chief and Headmen of the

one thousand eight hundred and ninety-nine,

DAVID LAIRD, Chairman of

Indian

Treaty Commissioners,
his

DUNCAN x TASTAOOSTS,
Headman of

mark Crees

Beaver and Headman of the Crees and other Indians of Vermilion and the adjacent territory, in behalf of

Signed by the parties DAVID LAIRD, Chairman of

hereto, in the

Indian Treaty Coms.,
presence of the his

nttng ifwnaw aadne-aandr ae calann/ TIOMNONPRR1 A/ T1ONNONPRRK A A hnd

themselves and the Indians whom they represent, have hereunto set their hands at Vermilion on the eighth
day of July, in the year of our Lord one thousand eight hundred and ninety-nine.
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Treaty No. 8

ARTICLES OF A TREATY made and concluded at the several dates mentioned therein, in the year of Our
Lord one thousand eight hundred and ninety-nine, between Her most Gracious Majesty the Queen of
Great Britain and Ireland, by Her Commissioners the Honourable David Laird, of Winnipeg, Manitoba,
Indian Commissioner for the said Province and the Northwest Territories; James Andrew Joseph
McKenna, of Ottawa, Ontario, Esquire, and the Honourable James Hamilton Ross, of Regina, in the
Northwest Territories, of the one part; and the Cree, Beaver, Chipewyan and other Indians, inhabitants
of the territory within the limits hereinafter defined and described, by their Chiefs and Headmen,
hereunto subscribed, of the other part:

WHEREAS, the Indians inhabiting the territory hereinafter defined have, pursuant to notice given by the
Honourable Superintendent General of Indian Affairs in the year 1898, been convened to meet a
Commission representing Her Majesty's Government of the Dominion of Canada at certain places in the
said territory in this present year 1899, to deliberate upon certain matters of interest of Her Most
Gracious Majesty, of the one part, and the said Indians of the other.

AND WHEREAS, the said Indians have been notified and informed by Her Majesty's said Commission that
it is Her desire to open for settlement, immigration, trade, travel, mining, lumbering and such other
purposes as to Her Majesty may seem meet, a tract of country bounded and described as hereinafter
mentioned, and to obtain the consent thereto of Her Indian subjects inhabiting the said tract, and to
make a treaty, and arrange with them, so that there may be peace and good will between them and Her
Majesty's other subjects, and that Her Indian people may know and be assured of what allowances they
are to count upon and receive from Her Majesty's bounty and benevolence.

AND WHEREAS, the Indians of the said tract, duly convened in council at the respective points named
hereunder, and being requested by Her Majesty's Commissioners to name certain Chiefs and Headmen
who should be authorized on their behalf to conduct such negotiations and sign any treaty to be founded
thereon, and to become responsible to Her Majesty for the faithful performance by their respective bands
of such obligations as shall be assumed by them, the said Indians have therefore acknowledged for that
purpose the several Chiefs and Headmen who have subscribed hereto.

AND WHEREAS, the said Commissioners have proceeded to negotiate a treaty with the Cree, Beaver,
Chipewyan and other Indians, inhabiting the district hereinafter defined and described, and the same has
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been agreed upon and concluded by the respective bands at the dates mentioned hereunder, the said
Indians DO HEREBY CEDE, RELEASE, SURRENDER AND YIELD UP to the Government of the Dominion of
Canada, for Her Majesty the Queen and Her successors for ever, all their rights, titles and privileges
whatsoever, to the lands included within the following limits, that is to say:

Commencing at the source of the main branch of the Red Deer River in Alberta, thence due west to the
central range of the Rocky Mountains, thence northwesterly along the said range to the point where it
intersects the 60th parallel of north latitude, thence east along said parallel to the point where it
intersects Hay River, thence northeasterly down said river to the south shore of Great Slave Lake, thence
along the said shore northeasterly (and including such rights to the islands in said lakes as the Indians
mentioned in the treaty may possess), and thence easterly and northeasterly along the south shores of
Christie's Bay and MclLeod's Bay to old Fort Reliance near the mouth of Lockhart's River, thence
southeasterly in a straight line to and including Black Lake, thence southwesterly up the stream from
Cree Lake, thence including said lake southwesterly along the height of land between the Athabasca and
Churchill Rivers to where it intersects the northern boundary of Treaty Six, and along the said boundary
easterly, northerly and southwesterly, to the place of commencement .

AND ALSO the said Indian rights, titles and privileges whatsoever to all other lands wherever situated in
the Northwest Territories, British Columbia, or in any other portion of the Dominion of Canada.

TO HAVE AND TO HOLD the same to Her Majesty the Queen and Her successors for ever.

And Her Majesty the Queen HEREBY AGREES with the said Indians that they shall have right to pursue
their usual vocations of hunting, trapping and fishing throughout the tract surrendered as heretofore
described, subject to such regulations as may from time to time be made by the Government of the
country, acting under the authority of Her Majesty, and saving and excepting such tracts as may be
required or taken up from time to time for settlement, mining, lumbering, trading or other purposes.

And Her Majesty the Queen hereby agrees and undertakes to lay aside reserves for such bands as desire
reserves, the same not to exceed in all one square mile for each family of five for such number of
families as may elect to reside on reserves, or in that proportion for larger or smaller families; and for
such families or individual Indians as may prefer to live apart from band reserves, Her Majesty
undertakes to provide land in severalty to the extent of 160 acres to each Indian, the land to be
conveyed with a proviso as to non-alienation without the consent of the Governor General in Council of
Canada, the selection of such reserves, and lands in severalty, to be made in the manner following,
namely, the Superintendent General of Indian Affairs shall depute and send a suitable person to
determine and set apart such reserves and lands, after consulting with the Indians concerned as to the
focality which may be found suitable and open for selection.

Provided, however, that Her Majesty reserves the right to deal with any settlers within the bounds of any
lands reserved for any band as She may see fit; and also that the aforesaid reserves of land, or any
interest therein, may be sold or otherwise disposed of by Her Majesty's Government for the use and
benefit of the said Indians entitled thereto, with their consent first had and obtained.

It is further agreed between Her Majesty and Her said Indian subjects that such portions of the reserves
and lands above indicated as may at any time be required for public works, buildings, railways, or roads
of whatsoever nature may be appropriated for that purpose by Her Majesty's Government of the
Dominion of Canada, due compensation being made to the Indians for the value of any improvements
thereon, and an equivalent in land, money or other consideration for the area of the reserve so
appropriated.

And with a view to show the satisfaction of Her Majesty with the behaviour and good conduct of Her
Indians, and in extinguishment of all their past claims, She hereby, through Her Commissioners, agrees
to make each Chief a present of thirty-two dollars in cash, to each Headman twenty-two dollars, and to

every other Indian of whatever age, of the families represented at the time and place of payment, twelve
doliars.

Her Majesty also agrees that next year, and annually afterwards for ever, She will cause to be paid to
the said Indians in cash, at suitable places and dates, of which the said Indians shall be duly notified, to

hitne anmw asdne-aandes ae ealana/110N1ONN2RA1U11NNANNNDARAAIHARNA 10179
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each Chief twenty-five dollars, each Headman, not to exceed four to a large Band and two to a small
Band, fifteen dollars, and to every other Indian, of whatever age, five dollars, the same, unless there be
some exceptional reason, to be paid only to heads of families for those belonging thereto.

FURTHER, Her Majesty agrees that each Chief, after signing the treaty, shall receive a silver medal and a
suitable flag, and next year, and every third year thereafter, each Chief and Headman shall receive a
suitable suit of clothing.

FURTHER, Her Majesty agrees to pay the salaries of such teachers to instruct the children of said Indians
as to Her Majesty’s Government of Canada may seem advisable.

FURTHER, Her Majesty agrees to supply each Chief of a Band that selects a reserve, for the use of that
Band, ten axes, five hand-saws, five augers, one grindstone, and the necessary files and whetstones.

FURTHER, Her Majesty agrees that each Band that elects to take a reserve and cultivate the soil, shall,
as soon as convenient after such reserve is set aside and settled upon, and the Band has signified its
choice and is prepared to break up the soil, receive two hoes, one spade, one scythe and two hay forks
for every family so settled, and for every three families one plough and one harrow, and to the Chief, for
the use of his Band, two horses or a yoke of oxen, and for each Band potatoes, barley, oats and wheat
(if such seed be suited to the locality of the reserve), to plant the land actually broken up, and provisions
for one month in the spring for several years while planting such seeds; and to every family one cow,
and every Chief one bull, and one mowing-machine and one reaper for the use of his Band when it is
ready for them; for such families as prefer to raise stock instead of cultivating the soil, every family of
five persons, two cows, and every Chief two bulls and two mowing-machines when ready for their use,
and a like proportion for smaller or larger families, The aforesaid articles, machines and cattle to be
given once for all for the encouragement of agriculture and stock raising; and for such Bands as prefer to
continue hunting and fishing, as much ammunition and twine for making nets annually as will amount in
value to one dollar per head of the families so engaged in hunting and fishing.

And the undersigned Cree, Beaver, Chipewyan and other Indian Chiefs and Headmen, on their own
behalf and on behalf of all the Indians whom they represent, DO HEREBY SOLEMNLY PROMISE and
engage to strictly observe this Treaty, and also to conduct and behave themselves as good and loyal
subjects of Her Majesty the Queen.

THEY PROMISE AND ENGAGE that they will, in all respects, obey and abide by the law; that they will
maintain peace between each other, and between themselves and other tribes of Indians, and between
themselves and others of Her Majesty's subjects, whether Indians, half-breeds or whites, this year
inhabiting and hereafter to inhabit any part of the said ceded territory; and that they will not molest the
person or property of any inhabitant of such ceded tract, or of any other district or country, or interfere
with or trouble any person passing or travelling through the said tract or any part thereof, and that they
will assist the officers of Her Majesty in bringing to justice and punishment any Indian offending against
the stipulations of this Treaty or infringing the law in force in the country so ceded.

IN WITNESS WHEREOF Her Majesty's said Commissioners and the Cree Chief and Headmen of Lesser
Slave Lake and the adjacent territory, HAVE HEREUNTO SET THEIR HANDS at Lesser Slave Lake on the
twenty-first day of June, in the year herein first above written,

Signed by the parties © DAVID LAIRD, Treaty

hereto, in the . Commissioner,

presence of the - J.A.J. McKENNA, Treaty

undersigned wit- : Commissioner,

nesses, the same having : J. H. ROSS, Treaty

been first . Commissioner,

explained to the Indians ' his

by - KEE NOO SHAY 00 x Chief,

Albert Tate and Samuel © mark

Cun- ¢ his

ningham, Interpreters. { MOOSTOOS x Headman,
mark
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Father A. LACOMBE,
GEO. HOLMES,

E. GROUARD, O.M.1.
W. G. WHITE,
JAMES WALKER,

J. ARTHUR COTE,

A. E. SNYDER, Insp.
N.W.M.P.,

H. B. ROUND,
HARRISON S. YOUNG,
J. F. PRUD'HOMME,
J. W. MARTIN,

C. MAIR,

H. A. CONROY
PIERRE
DESCHAMBEAULT,
J. H. PICARD,
RICHARD SECORD,
M. MCCAULEY.
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his

FELIX GIROUX x Headman,
mark

his

WEE CHEE WAY SIS x
Headman,

mark

his

CHARLES NEE SUE TA SIS x
Headman,

mark

his

CAPTAIN x Headman, from
Sturgeon

mark Lake.

In witness whereof the Chairman of Her Majesty's Commissioners and the Headman of the Indians of
Peace River Landing and the adjacent territory, in behalf of himself and the Indians whom he represents,
have hereunto set their hands at the said Peace River Landing on the first day of July in the year of Our
Lord one thousand eight hundred and ninety-nine.

Signed by the parties
hereto, in the

presence of the
undersigned wit-

nesses, the same having
been first

explained to the Indians by
Father A. Lacombe and
John

Boucher, Interpreters.

Father A. LACOMBE,

E. GROUARD, 0.M.1,, Ev.
d'Ibora,

GEO. HOLMES,

HENRY MCCORRISTER,
K. F. ANDERSON, SGT.,
N.W.M.P.

PIERRE DESCHAMBEAULT,
H. A. CONRQY

T.A. BRICK,

HARRISON S. YOUNG,

J. W. MARTIN,

DAVID CURRY.

DAVID LAIRD, Chairman of

Indian

Treaty Commissioners,
his

DUNCAN x TASTAQOSTS,
Headman of

mark Crees

In witness whereof the Chairman of Her Majesty's Commissioners and the Chief and Headmen of the
Beaver and Headman of the Crees and other Indians of Vermilion and the adjacent territory, in behalf of
themselves and the Indians whom they represent, have hereunto set their hands at Vermilfion on the

eighth day of July, in the year of our Lord one thousand eight hundred and ninety-nine.

Signed by the parties DAVID LAIRD, Chairman of
hereto, in the Indian Treaty Coms.,
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. presence of the his
undersigned wit- AMBROSE x TETE NOIRE, Chief
4 nesses, the same Beaver
having been first mark Indians.
3 explained to the his
| Indians by PIERROT x FOURNIER,
Father A, Lacombe * Headman Beaver
and John mark Indians,
Boucher, Interpreters.,  his Headman
- KUIS KUIS KOW CA POOHOO x
Father A, LACOMBE, Cree
. E. GROUARD, 0.M.1,, mark Indians.
Ev. d'Ibora,
MALCOLM SCOTT,
F.D. WILSON, H.B.
Co.,
- H. A. CONRQY
5 PIERRE
DESCHAMBEAULT,

HARRISON S. YOUNG,

J. W. MARTIN,

K. F. ANDERSON,

SGT., N.W.M.P.

A.P. CLARKE,
CHAS. H. STUART
WADE,

K. F. ANDERSON, ,
SGT., N.W.M.P.

In witness whereof the Chairman of Her Majesty's Treaty Commissioners and the Chief and Headman of
the Chipewyan Indians of Fond du Lac (Lake Athabasca) and the adjacent territory, in behalf of

themseives and the Indians whom they represent, have hereunto set their hands at the said Fond du Lac
. on the twenty-fifth and twenty-seventh days of July, in the year of Our Lord one thousand eight hundred
and ninety-nine,
. Davip Lann,
L Signed by Lhe parties herclo in the Chatrman of Indian Treaty Cons,
preseoce of the undersigned wite his
- neased, the sume having bee fivet | Laynewr x Duronin, Headvan,
esplained  to the Indisns by mark
. Pigrre Deschambenult, Reverend his
- Fathey Doucenr and Lowis Robile | Tovasanee x Headman,
lurd, Tuterpreters. { mark

2 u;'_l“hte nutber uccepting treaty being Isepger than ub first expected, 3 Chicf
| was alowed, who signed the treaty on the 27th July hefore the same witnesses

tu sigeatures of the Commissioner and Hendman on Lhe 25U0.)
21 his
| Mavrwes x Proas, Chial of Band.
| L maek
= G Buevsar, 9301, Witness, H. 8. Youna.

Hanmzox 3. Youss,
- Pigrox Drscnampravir,
. Witszax Hexky Bunss,
| Bamonse B Covvar,

Gemam Meacrept,

hig

a Locrs x Rogrinann,
. mark
o K. P, Axornsown, Sg., M W.M.P,
. The Beaver Indians of Dunvegan having met on this sixth day of July, in this present year 1899, Her

Majesty's Commissioners, the Honourable James Hamilton Ross and James Andrew Joseph McKenna,
Esquire, and having had explained to then the terms of the Treaty unto which the Chief and Headmen of

B
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Treaty Texts - Treaty No. 8

the Indians of Lesser Slave Lake and adjacent country set their hands on the twenty-first day of June, in
the year herein first above written, do join in the cession made by the said Treaty, and agree to adhere
to the terms thereof in consideration of the undertakings made therein.

In witness whereof Her Majesty's said Commissioners and the Headman of the said Beaver Indians have
hereunto set their hands at Dunvegan on this sixth day of July, in the year herein first above written.

Signod by the parties thereto in the [ J, H. Ross -
presence of the undersigned, wite | J, & T MéKENNA, } Commissivners,
nesses, after the same had been his
read and explained to the Indizns | Naroosus x Heedman,

v the Heverend Joseph Le Treste mark
and Peter Gunn, Interpreters.

A. B Sxyper, fnsp. NIV, MLP.
J. Le Tresre, )

Peren Guss,

F. J. FitzoeraLo.

Y

The Chipewyan Indians of Athabasca River, Birch River, Peace River, Slave River and Gull River, and the
Cree Indians of Gull River and Deep Lake, having met at Fort Chipewyan on this thirteenth day of July, in
this present year 1899, Her Majesty's Commissioners, the Honourable James Hamilton Ross and James
Andrew Joseph McKenna, Esquire, and having had explained to them the terms of the Treaty unto which
the Chief and Headmen of the Indians of Lesser Slave Lake and adjacent country set their hands on the
twenty-first day of June, in the year herein first above written, do join in the cession made by the said
Treaty, and agree to adhere to the terms thereof in consideration of the undertakings made therein.

In witness whereof Her Majesty's said Commissioners and the Chiefs and Headmen of the said
Chipewyan and Cree Indians have hereunto set their hands at Fort Chipewyan on this thirteenth day of
July, in the year herein first above written.

J. 1. Ross, Treaty

Signed by the partivs thereto in the | J. A S, McKryxa, [ Cowoasssioners,

prespice of the undersigned wit- hiz

nesses after the same had been | Avsx. x Laviouerrs, Chipewyan Chief,

read and explaine! to the Indigns marl

by Peter Mercredi, Chipawyan Lis

Interpreter, end George Draver, | Junisny x Razrar, |

Ceen Laniarpreter. mark

bz Clipewyan

Al B Byvper, Inep, & WLWLP, } Sper, x HepseLy, Heodlmw,
P, Mencaroy, mark

CGeo. Denven,

L. M. La Tevsaar,

A px Cuasoown, O ML
. R Rouso,

Gannest, Buevwar, 00T,
Couiy Frasen,

FodL Trragenaln,

R 1" Coursy,

HOWo MeLanry,

hiy

Justiw x Manmiw, Cres Chisf,

meeis
[T
Axt, ¥ Tarcarnoa,
mnk
hix
Tiomas x Grosnr,
mark

| Cres Headmen,

The Chipewyan Indians of Slave River and the country thereabouts having met at Smith's Landing on
this seventeenth day of July, in this present year 1899, Her Majesty's Commissioners, the Honourable
James Hamilton Ross and James Andrew Joseph McKenna, Esquire, and having had explained to them
the terms of the Treaty unto which the Chief and Headmen of the Indians of Lesser Slave Lake and
adjacent country, set their hands on the twenty-first day of June, in the year herein first above written,
do join in the cession made by the said Treaty, and agree to adhere to the terms thereof in consideration
of the undertakings made therein.

In witness whereof Her Majesty's said Commissioners and the Chief and Headmen of the said Chipewyan
Indians have hereunto set their hands at Smith's Landing, on this seventeenth day of July, in the year
herein first above written.
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Signe by the parties thereto in the

presemve of the undersigred wik-
noesens after the samo had been
read and wipluined to the ndisns
by dehin Trindle, Intorprater.

AL Swwvonn, Diep VOIF M.,
I B Rocse,

JO T Wnip,

i, Hary,

sarly Taevnng,

FOL Firrannann,

Wi MeCLELnaxn,

JUIEN BUTEERLAND,

Treaty Texts - Treaty No. 8

| J. H. Ross, 1 Trealy

JoA. 4 MeReNsa, | Commissioners,
iz

Frrnak x Squinsoy, Uhisf,
mark

g
Muwiarn x Mampriny, Headmuon,
mark

his
Winiaase x Kisconmay, Headman,
mark

The Chipewyan and Cree Indians of Fort McMurray and the country thereabouts, having met at Fort

McMurray, on this fourth day of August, in this present year 1899, Her Majesty's Commissioner, James
Andrew Joseph McKenna, Esquire, and having had explained to them the terms of the Treaty unto which
the Chief and Headmen of the Indians of Lesser Slave Lake and adjacent country set their hands on the

twenty-first day of June, in the year herein first above written, do join in the cession made by the said
Treaty and agree to adhere to the terms thereof in consideration of the undertakings made therein.

In witness whereof Her Majesty's said Commissioner and the Headmen of the said Chipewyan and Cree
Indians have hereunto set their hands at Fort McMurray, on this fourth day of August, in the year herein

first above written.

Zigned by the parties thereto in the

Jo AL Meollenwa, Preaty Commis-

presence of the undersigned wit- bis [stoner,

nesses after the seme had been | Apast x Boveuer, Chipewyan ffead-

read ard explained to the Indians mark [men,

by the Rev, Puther Lacombe amd his

‘L. XL Clarke, Interpretors SearoraxiNes X Cree, Cree Heodman,
mark

A, Lacosusn, 0.1,
Anrius J. Warwiek,
T, M. Cranuem,

J. W, Manmin,

. J. Firzcenann,

M J. H. Venxon,

The Indians of Wapiscow and the country thereabouts having met at Wapiscow Lake on this fourteenth
day of August, in this present year 1899, Her Majesty's Commissioner, the Honourable James Hamilton
Ross, and having had explained to them the terms of the Treaty unto which the Chief and Headmen of
the Indians of Lesser Slave Lake and adjacent country set their hands on the twenty-first day of June in

the year herein first above written, do join in the cession made by the said Treaty and agree to adhere to
the terms thereof in consideration of the undertakings made therein.

In witness whereof Her Majesty's said Commissioner and the Chief and Headmen of the Indians have
hereunto set their hands at Wapiscow Lake, on this fourteenth day of August, in the year herein first

above written.

Signed by the parties Lherete in the | J H. Ross, Trealy Commissioner,
presence of the undersigned wit- hiy
nesses affer the same had beeh | JosErm x Karvszroxew, Chisf,
read pnd explzined to Lhe Indians mark
Ly Alexander Kennedy, his
Foseri X ANsEY, Headman,
A B, Bxvorg, Tnep, NW.ALP, merk
Cuanves Riuey WEAVvER, his
J. B, Mexwe Gieoux, O .1, PO, Warooan x Headman,
Munpocu Jounsrox, mark
C. Fatuer, GM.1., hiz
Avex. Kenwepy, Inlerproder, Mrenarn X ANSEY, Headman,
H. A, Caonaoy, mark
{Signature in Cree cheracter). his
Jony McLron, Louisa x Beaver, Headman,
M. R Jomnsrox. mark
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2 9/26/2018 Canadian Citizenship Act, 1947 | Pier 21 6
) CHAP. 15.

An Act respecting Citizenship, Nationality, Naturalization

3 and Status of Aliens.
|
= [ssented to 27th June, 1946.]
3 HIS Majesty, by and with the advice and consent of the
g Senate and IHouse of Commons of Canada, enacts
as follows:—
. Szorr TITLE. )
1. This Act may be cited as The Canadian Cilizenship stoe it
7 Act.
INTERPRETATION.
1 2, In this Act, unless the context otherwise requires,  1iufinitions
(a) "“Canadian citizen” means a person who is a Canadian ~Canadian

citizen under this Act; citizen.”
(b) “Canadian ship’” means a ‘ship registered in Canada’ :;f—;;’ln’!‘ulinn

within the meaning of the Canada Shipping Act, 1934; Tuas. o 41
(c¢) “certificate of citizenship” means a certificate of

BERRRERE

' citizenship granted under this Act; nf(?gti’g;‘n’:xt-e
. . (d) “certificate of naturalization” means a certificate ="
of naturalization granted under any Act heretofore | ortilieste o
in force in Canadsa; tion."

(e) “Clerk” or *'Clerk of the Court” includes all officers i or
exercising the functions of prothonotary, registrar or 'Clerk of the
clerk of any court having jurisdiction under this Aect, “**™
and, where a person is designated by the Governor in
Council as a court under this Act, means the said
person;

(/) “‘consulate’” means the office of a Canadian consular »eonsulate »

officer and includes the office of 4 Canadian Ambassador,
Minister or Iigh Commissioner or of a Canadian
Trade Commissioner; and includes the office of a
consular or other officer of any other country of the
British Commonwealth where a register of births is
kept;

PART I—5% 67 (g)

s

o

[

[

Wil

Ttk

2 Chap. 15. Canadian Citizenship Act. 10 Geo. VL

eountry o (g) “country of the British Commonwealth” means for

Common. the purposes of this Act a country listed in the Iirst
wealth.” Schedule to this Act or a country declared for the pur-

reaona A Fla A ak ba laa o amasedbime o8 Sl TR0 M

.
|
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Canadian Citizenship Act, 1947 | Pier 21

PUBES UL LLAD 2300 LU U0 I CUUIILEY UL UG DCIVISIE LOmInen-
wealth of Nations by proelamation issued under this
Act, and includes, in the case of any such country, all
colonies, dependencies or territories thereof ;

“Court." (1) “Court” means any Superior, Circuit, County or
District Court, and includes in the province of Quebec
any district magistrate, and, in the Northwest Terri-
tories and in the Yukon Territory, any stipendiary
magistrate or any other person designated by the Gov-
ernor in Council under this Act;

“dissbility.” () “disability’” means the incapacity of a minor, a
lunatie or an idiot;

“domicils.” (j) “domicile”, for the purposes of this Act, means
the place in which a person has his home or in which he
resides and to which he returns as his place of perma-
nent abode and does not mean the place where he

. ) resides for a mere special or temporary purpose, and

oanndiag “Canadian domicile” means such domicile maintained
in Canada for at least five years;

“Miniater,” (k) "“Minister” means the Secretary of State of Canada;

“rminor” (1) “minor” means a person who has not attained the
age of twenty-one years;

“regulation.” m) “regulation” means a regulation made by the
Governor in Council under this Act; and

“responsible (n) “responsible parent” means the father: except that,

parent.” where the father is dead, or where the custody of a
child has been awarded to his mother by order of a
court of competent jurisdiction, or where a child was
born out of wedlock and resides with the mother,
“responsible parent” means the mother.

Declaration 3. Where a person is required to state or declare his

of Canadian

citizenship Dational status, any person who is a Canadian citizen

an t"dm“?tf; under this Act shall state or declare himself to be a Canadian
ot of e h ; -

mtion citizen and his statement or declaration to that effect shall

status, be o good and sufficient compliance with such requirement.

PART I

Naturar-BorN Canapray CITIZENS.

4. A person, born before the commencement of this
Aect, is a natural-born Canadian citizen :—
Born before (a) if he was born in Canada or on a Canadian ship and
mengement of has not become an alien at the commencement of this
the Act, ACt,‘ or

68 (b)

hitp:/fwww.pier21.ca/research/immigration-history/canadian-citizenship-act-1947
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1940. Canadian Cilizenship Acl. Chap. 185,

(b) it he was born outside of Canada elsewhere ths
Canadian ship and his father, or in the case %ft I:;,ageg?oi
born out of wedlock, his mother
(i) was born in Canada or on a Canadian ship and
]??:"i“i‘f;'1'“.‘1’1’1!’.“,“_“_119,11 at the time of that person’s
birth, or
(i) was, at the time of that person’s birth, a British
subject who had Canadian domicile,
if, at the commencement of this Act, that person has
not become an alien, and has either been lawfully
admitted to Canada for permanent residence or is a
minor.

L

9/26/2016

diE

5. A person, born after the commencement of this Act, Born

e — ]

is n natural-born Canadian eitizen:— o mence.
(¢) if he is born in Canada or on a Canadian ship; mentof the

or
(b) if hie is born outside of Canada elsewhere than on a
Canadian ship, and
(i) his father, or in the case of a child born out of
wedlock, his mother, at the time of that person’s
birth, is a Canadian citizen by reason of having
been born in Canada or on a Canadian ship, or
having been granted a certificate of citizenship or
having been a Canadian citizen at the commence-
ment of this Act, and
(i) the fact of his birth is registered at a consulate
or with the Minister, within two years after its
, occurrence or within such extended period as may
i be authorized in special cases by the Minister, in
accordance with the regulations.

L G

6. Notwithstanding anything contained in section four or Conditions
section five of this Act, a person who is, at the commence- [3rgetention

) ment of the Act, a minor born outside of Canada clsewhere citizenship
3 ) than on a Canadian ship and who has not been lawfully o3 Fiiiae

o

admitted to Canada for permanent residence, or who is born of Canada.
after the commencement of this Act and outside of Canada
elsewhere than on a Canadian ship, shall cease to be a
, Canadian citizen upon the expiration of one year after he
4 attains the age of twenty-one years unless after attaining
' that age and hefore the expiration of the said year
() he asserts his Canadian citizenship by a declaration
of retention thercof, registered in accordance with the
regulations; and
(b) if he is a national or citizen of a country other than
Canada under the law of which he can, at the time of
asserting his Canadian citizenship, divest himself of
the nationality or citizenship of that country by making
! a declaration of alienage or otherwise, he divests him-
' self of such nationality or citizenship:

69 Provided
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4

Provisa,
spocinl case.

Foundlinga,

Child born
alter denth

of hin father.

On com-
mencemont
ol the Act.

When deemeod

to hnve
hacomp
Cunadizn
citizons,

Chap. 15. Canadian Citizenship Act. 10 Geo. VI,

Provided that in any special case the Minister may extend

tha #lmn shieelos welviol conee oide oo -

LUIG LT UULg WL aly  Sucll }381’::‘0[1 mzij/' ASSers hiS
Canadian citizenship and divest himself of the other
nationality or citizenship, in which case upon so doing
within the said time he shall thereupon again become a
Canadian citizen.

7. LEvery foundling, who is or was first found as a deserted
infant in Canada, shall, until the contrary is proved, be
deemed to have been born in Canada.

8. Where a child is born alter the death of his father,
the child shall, for the purposes of this Part, be deemed to
have been born immediately before the death of the father.

PART II.

CanapiaN Crtrzens OTHER THAN NATURAL-BoRN.

9 (1) A person other than a natural-born Canadian
citizen, 13 a Canadian eitizen, if he

(a) was granted, or his name was included in a certificate
of naturalization and he has not become an alien at
the commencement of this Act; or

(b) immediately before the commencement of this Act
was a British subject who had Canadian domicile;

or, in the case of a woman,
(c) if she

(i) before the commencement of this Act, was
married to a man who, if this Act had come into
force immediately before the marriage, would
have been a natural-born Canadian citizen as
provided in section four of this Act or a Canadian
citizen as provided in paragraphs (@) and () of
this subsection, and

(it) at the commencement of this Act, is a Dritish
subject and has been lawlully admitted to Canada
for permanent residence.

(2) A person who is a Canadian citizen under subsection
one of this section shall be deemed, for the purpose of
Part 11T of this Act, to have become a Canadian citizen:—

(a) where he was granted, or his name was ineluded in,
a certificate of naturalization, on the date of the
certificale; ,

(b) where he is a Canadian citizen by reason of being a
British subject who had Capadian domieile, on the
date he aequired Canadian domicile; and

(c) in the case of o woman to whom paragraph (¢) of
subsection one of this section applies, on the date of
the marringe or on which she became a British subject
or on which she was lawfully admitted to Canada for
permanent residence, whichever is the latest date.

70 190.
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PART I
CANADIAN CHARTER OF RIGHTS AND FREEDOMS

Whereas Canada is founded upon principles that recognize the supremacy of God and the rule of
law:

Guarantee of Rights and Freedoms

Rights and 1.
freedoms in The Canadian Charter of Rights and Freedoms guarantees the
Canada rights and freedoms set out in it subject only to such reasonable
limits prescribed by law as can be demonstrably justified in a free
and democratic society,
Fundamental Freedoms
Fundamental 2. Everyone has the following fundamental freedoms:
freedoms

(a)freedom of conscience and religion;

(b)freedom of thought, belief, opinion and
expression, including freedom of the press and

hitps:/iwww.canlii.org/en/ca/laws/stat/schedule-b-lo-the-canada-act- 1982-uk- 1982-c- 11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.htmi
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Democratic rights 3.

of citizens

Maximum 4,

duration of
legislative bodies
Continuation in
special
circumstances

Annual sitting of 5.

legisiative bodies

Mobility of 6.

citizens

Rights to move
and gain
livelihood

Limitation

Affirmative action
programs

other media of communication;
(c) freedom of peaceful assembly; and
(d) freedom of association.

Democratic Rights

Every citizen of Canada has the right to vote in an election of
members of the House of Commons or of a legislative assembly and to
be qualified for membership therein.

(1) No House of Commons and no legislative assembly shall continue
for longer than five years from the date fixed for the return of the writs
of a general election of its members,

(2) In time of real or apprehended war, invasion or insurrection, a
House of Commons may be continued by Parliament and a legislative
assembly may be continued by the legislature beyond five years if such
continuation is not opposed by the votes of more than one-third of the
members of the House of Commons or the legislative assembly, as the
case may be.

There shall be a sitting of Parliament and of each legislature at
least once every twelve months.

Mobility Rights

(1) Every citizen of Canada has the right to enter, remain in and leave
Canada.

(2) Every citizen of Canada and every person who has the status of a
permanent resident of Canada has the right

(a)to move to and take up residence in any province;
and

(b)to pursue the gaining of a livelihood in any
province,

(3) The rights specified in subsection (2) are subject to

(a)any laws or practices of general application in
force in a province other than those that
discriminate among persons primarily on the basis
of province of present or previous residence; and

(b)any laws providing for reasonable residency
requirements as a qualification for the receipt of
publicly provided social services.

(4) Subsections (2) and (3) do not preclude any law, program or
activity that has as its object the amelioration in a province of
conditions of individuals in that provirice who are socially or
economically disadvantaged if the rate of employment in that
province is below the rate of employment in Canada.

Legal Rights

hitps:/Avww.canlii.org/en/callaws/stat/schedule-b-to-the-canada-act-1982-uk- 1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-¢-11.html 2016
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Life, liberty and 7.
security of person

Search or seizure 8.

Detention or 9.
imprisonment

Arrest or 10,
detention
Proceedings in 11,

criminal and
penal matters

Treatment or 12.

punishment

Self-crimination 13.

Interpreter 14,

Everyone has the right to life, liberty and security of the person and
the right not to be deprived thereof except in accordance with the
principles of fundamental justice.

Everyone has the right to be secure against unreasonable search or
seizure,

Everyone has the right not to be arbitrarily detained or imprisoned.

Everyone has the right on arrest or detention

(a)to be informed promptly of the reasons therefor;

(b)to retain and instruct counsel without delay and
to be informed of that right; and

(c) to have the validity of the detention determined

by way of habeas corpus and to be released if the
detention is not fawful.

Any person charged with an offence has the right

(@) to be informed without unreasonable delay of the
specific offence;

{b) to be tried within a reasonable time;

(c) not to be compelled to be a witness in proceedings
against that person in respect of the offence;

(d) to be presumed innocent until proven guilty
according to law in a fair and public hearing by an
independent and impartial tribunal;

{e) not to be denied reasonable bail without just
cause;

(f) except in the case of an offence under military
law tried before a military tribunal, to the benefit
of trial by jury where the maximum punishment
for the offence is imprisonment for five years or a
more severe punishment;

(g) not to be found guilty on account of any act or
omission unless, at the time of the act or
omission, it constituted an offence under
Canadian or international law or was criminal
according to the general principles of law
recognized by the community of nations;

(h)if finally acquitted of the offence, not to be tried
for it again and, if finally found guilty and
punished for the offence, not to be tried or
punished for it again; and

(N if found guilty of the offence and if the
punishment for the offence has been varied
between the time of commission and the time of
sentencing, to the benefit of the lesser
punishment.

Everyone has the right not to be subjected to any cruel and unusual
treatment or punishment.

A witness who testifies in any proceedings has the right not to have
any incriminating evidence so given used to incriminate that witness in

any cther proceedings, except in a prosecution for perjury or for the
giving of contradictory evidence.

A party or witness in any proceedings who does not understand or
speak the language in which the proceedings are conducted or who
is deaf has the right to the assistance of an interpreter.
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Equality before 15,
and under law

and equal

protection and
benefit of law
Affirmative action
programs

Official languages 16.
of Canada

Official languages
of New Brunswick

Advancement of
status and use

English and 16.1.

French linguistic
communities in
New Brunswick

Role of the
legislature and
government of

New Brunswick
Proceedings of 17.
Parliament
Proceedings of

New Brunswick
legislature
Parliamentary 18.
statutes and

records

New Brunswick
statutes and

records

Proceedings in 19.
courts established

by Parliament
Proceedings in

New Brunswick
courts
Communications 20.

Equality Rights

(1) Every individual is equal before and under the law and has the
right to the equal protection and equal benefit of the law without
discrimination and, in particular, without discrimination based on race,
national or ethnic origin, colour, religion, sex, age or mental or physical
disability.

(2) Subsection (1) does not preclude any law, program or activity
that has as its object the amelioration of conditions of
disadvantaged individuals or groups including those that are
disadvantaged because of race, national or ethnic origin, colour,
religion, sex, age or mental or physical disability.

Official Languages of Canada

(1) English and French are the official languages of Canada and have
equality of status and equal rights and privileges as to their use in ali
institutions of the Parliament and government of Canada.

(2) English and French are the official languages of New Brunswick
and have equality of status and equal rights and privileges as to their
use in all institutions of the legislature and government of New
Brunswick.

(3) Nothing in this Charter limits the authority of Parliament or a
legislature to advance the equality of status or use of English and
French.

(1) The English linguistic community and the French linguistic
community in New Brunswick have equality of status and equal rights
and privileges, including the right to distinct educational institutions
and such distinct cultural institutions as are necessary for the
preservation and promotion of those communities.

(2) The role of the legislature and government of New Brunswick to
preserve and promote the status, rights and privileges referred to in
subsection (1) is affirmed.

(1) Everyone has the right to use English or French in any debates
and other proceedings of Parliament.

(2) Everyone has the right to use English or French in any debates
and other proceedings of the legislature of New Brunswick.

(1) The statutes, records and journals of Parliament shall be printed
and published in English and French and both language versions are
equally authoritative.

(2) The statutes, records and journals of the legislature of New
Brunswick shall be printed and published in English and French and
both language versions are equally authoritative,

(1) Either English or French may be used by any person in, or in any

pleading in or process issuing from, any court established by
Parliament.

(2) Either English or French may be used by any person in, or in any
pleading in or process issuing from, any court of New Brunswick.
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by public with
federal
institutions

Communications
by public with
New Brunswick
institutions

Continuation of 21,

existing
constitutional
provisions

Rights and 22,

privileges
preserved

Language of 23.

instruction

Continuity of
language
instruction

Application where
numbers warrant

(1) Any member of the public in Canada has the right to
communicate with, and to receive available services from, any head or
central office of an institution of the Parliament or government of
Canada in English or French, and has the same right with respect to
any other office of any such institution where

(a)there is a significant demand for communications
with and services from that office in such
language; or

(b)due to the nature of the office, it is reasonable
that communications with and services from that
office be available in both English and French.

(2) Any member of the public in New Brunswick has the right to
communicate with, and to receive available services from, any office of
an institution of the legislature or government of New Brunswick in
English or French.

Nothing in sections 16 to 20 abrogates or derogates from any right,
privilege or obligation with respect to the English and French
languages, or either of them, that exists or is continued by virtue of
any other provision of the Constitution of Canada.

Nothing in sections 16 to 20 abrogates or derogates from any
legal or customary right or privilege acquired or enjoyed either
before or after the coming into force of this Charter with respect to
any language that is not English or French.

Minority Language Educational Rights
(1) Citizens of Canada

(a)whose first language learned and still understood is
that of the English or French linguistic minority
population of the province in which they reside, or

{b)who have received their primary school instruction in
Canada in English or French and reside in a province
where the language in which they received that
instruction is the language of the English or French
linguistic minority population of the province,

have the right to have their children receive primary and secondary
school instruction in that language in that province.

(2) Citizens of Canada of whom any child has received or is receiving
primary or secondary schoof instruction in English or French in Canada,
have the right to have all their children receive primary and secondary
school instruction in the same language.

(3) The right of citizens of Canada under subsections (1) and (2) to
have their children receive primary and secondary school instruction in
the language of the English or French linguistic minority population of a
province

(a) applies wherever in the province the number of
children of citizens who have such a right is
sufficient to warrant the provision to them out of
public funds of minority language instruction; and

(b)includes, where the number of those children so
warrants, the right to have them receive that
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Enforcement of 24,

guaranteed rights
and freedoms

Exclusion of
evidence bringing
administration of
justice into
disrepute

Aboriginal rights 25.

and freedoms not
affected by
Charter

Other rights and 26.

freedoms not
affected by
Charter

Multicultural 27.

heritage

Rights guaranteed 28.

equally to both
sexes

Rights respecting 29,

certain schools
preserved

Application to 30,

territories and
territorial
authorities

Legislative 31.

powers not
extended

instruction in minority language educational
facilities provided out of public funds.

Enforcement

(1) Anyone whose rights or freedoms, as guaranteed by this Charter,
have been infringed or denied may apply to a court of competent
jurisdiction to obtain such remedy as the court considers appropriate
and just in the circumstances.

(2) Where, in proceedings under subsection (1), a court concludes
that evidence was obtained in @ manner that infringed or denied
any rights or freedoms guaranteed by this Charter, the evidence
shall be excluded if it is established that, having regard to all the
circumstances, the admission of it in the proceedings would bring
the administration of justice into disrepute.

General

The guarantee in this Charter of certain rights and freedoms shall not
be construed so as to abrogate or derogate from any aboriginal, treaty
or other rights or freedoms that pertain to the aboriginal peoples of
Canada including

(a)any rights or freedoms that have been recognized
by the Royal Proclamation of October 7, 1763;
and

(b)any rights or freedoms that now exist by way of
land claims agreements or may be so acquired.

The guarantee in this Charter of certain rights and freedoms shall not
be construed as denying the existence of any other rights or freedoms
that exist in Canada.

This Charter shall be interpreted in a manner consistent with the
preservation and enhancement of the multicultural heritage of
Canadians.

Notwithstanding anything in this Charter, the rights and freedoms
referred to in it are guaranteed equally to male and female persons.

Nothing in this Charter abrogates or derogates from any rights or
privileges guaranteed by or under the Constitution of Canada in respect
of denominational, separate or dissentient schools.

A reference in this Charter to a Province or to the legislative assembly
or legislature of a province shall be deemed to include a reference to
the Yukon Territory and the Northwest Territories, or to the appropriate
legislative authority thereof, as the case may be.

Nothing in this Charter extends the legislative powers of any body
or authority.
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Application of Charter

32. (1)This Charter applies

(a)to the Parliament and government of Canada in
respect of all matters within the authority of
Parliament including all matters relating to the
Yukon Territory and Northwest Territories; and

(b)to the legislature and government of each
province in respect of all matters within the
authority of the legislature of each province.

(2) Notwithstanding subsection (1), section 15 shall not have effect
until three years after this section comes into force.

(1) Parliament or the legislature of a province may expressly declare
in an Act of Parliament or of the legislature, as the case may be, that
the Act or a provision thereof shall operate notwithstanding a provision
included in section 2 or sections 7 to 15 of this Charter.,

(2) An Act or a provision of an Act in respect of which a declaration
made under this section is in effect shall have such operation as it
would have but for the provision of this Charter referred to in the
declaration.

(3) A declaration made under subsection (1) shall cease to have
effect five years after it comes into force or on such earlier date as may
be specified in the declaration.

(4) Parliament or the legisiature of a province may re-enact a
declaration made under subsection (1).

(5) Subsection (3) applies in respect of a re-enactment made
under subsection (4).

Citation
34, This Part may be cited as the Canadian Charter of Rights and
Freedoms.
PART II

RIGHTS OF THE ABORIGINAL PEOPLES OF CANADA

35, (1) The existing aboriginal and treaty rights of the aboriginal peoples of
Canada are hereby recognized and affirmed.

(2) In this Act, "aboriginal peoples of Canada" includes the Indian, Inuit
and Métis peoples of Canada.

(3) For greater certainty, in subsection (1) "treaty rights" includes
rights that now exist by way of land claims agreements or may be so
acquired,

(4) Notwithstanding any other provision of this Act, the aboriginal and
treaty rights referred to in subsection (1) are guaranteed egually to
male and female persons.
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equally to both

sexes

Commitment to 35.1
participation in
constitutional
conference

Commitmentto 36.
promote equal
opportunities

Commitment
respecting public
services

37.

37.1

The government of Canada and the provincial governments are
committed to the principle that, before any amendment is made to

Class 24 of section 91 of the "Constitution Act, 1867", to section 25 of
this Act or to this Part,

(a) a constitutional conference that includes in its
agenda an item relating to the proposed
amendment, composed of the Prime Minister of
Canada and the first ministers of the provinces,
will be convened by the Prime Minister of Canada;
and

(b)the Prime Minister of Canada will invite
representatives of the aboriginal peoples of

Canada to participate in the discussions on that
item.

PART II1
EQUALIZATION AND REGIONAL DISPARITIES

(1) Without altering the legislative authority of Parliament or of the
provincial legislatures, or the rights of any of them with respect to the
exercise of their legislative authority, Parliament and the legislatures,
together with the government of Canada and the provincial
governments, are committed to

(2) promoting equal opportunities for the well-being
of Canadians;

(b) furthering economic development to reduce
disparity in opportunities; and

(c) providing essential public services of reasonable
quality to all Canadians.

(2) Parliament and the government of Canada are committed to the
principle of making equalization payments to ensure that provincial
governments have sufficient revenues to provide reasonably

comparable levels of public services at reasonably comparable levels of
taxation.

PART 1V
CONSTITUTIONAL CONFERENCE

PART IV.I
CONSTITUTIONAL CONFERENCES
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38.

39.

40.

41.

PART V
PROCEDURE FOR AMENDING CONSTITUTION OF CANADA

(1) An amendment to the Constitution of Canada may be made by
proclamation issued by the Governor General under the Great Seal of
Canada where so authorized by

(a)resolutions of the Senate and House of
Commons; and

(b) resolutions of the legislative assemblies of at least
two-thirds of the provinces that have, in the
aggregate, according to the then latest general
census, at least fifty per cent of the population of
all the provinces.

(2) An amendment made under subsection (1) that derogates from the
legislative powers, the proprietary rights or any other rights or
privileges of the legislature or government of a province shall require a
resolution supported by a majority of the members of each of the
Senate, the House of Commons and the legislative assemblies required
under subsection (1).

(3) An amendment referred to in subsection (2) shall not have effect in
a province the legislative assembly of which has expressed its dissent
thereto by resolution supported by a majority of its members prior to
the issue of the proclamation to which the amendment relates unless
that legislative assembly, subsequently, by resolution supported by a
majority of its members, revokes its dissent and authorizes the
amendment.

(4) A resolution of dissent made for the purposes of subsection (3) may
be revoked at any time before or after the issue of the proclamation to
which it relates.

(1) A proclamation shall not be issued under subsection 38(1) before
the expiration of one year from the adoption of the resolution initiating
the amendment procedure thereunder, unless the legislative assembly
of each province has previously adopted a resolution of assent or
dissent,

(2) A proclamation shall not be issued under subsection 38(1) after the
expiration of three years from the adoption of the resolution initiating
the amendment procedure thereunder,

Where an amendment is made under subsection 33(1) that transfers
provincial legislative powers relating to education or other cultural
matters from provincial legislatures to Parliament, Canada shall provide
reasonable compensation to any province to which the amendment
does not apply.

An amendment to the Constitution of Canada in relation to the
following matters may be made by proclamation issued by the
Governor General under the Great Seal of Canada only where
authorized by resolutions of the Senate and House of Commons and of
the legislative assembly of each province:

(a)the office of the Queen, the Governor General and
the Lieutenant Governor of a province;

(b)the right of a province to a number of members in
the House of Commons not less than the number
of Senators by which the province is entitled to be
represented at the time this Part comes into
force;
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42.

general procedure

Exception

Amendment of
provisions
relating to some
but not all
provinces

Amendments by
Parliament

Amendments by
provincial
legislatures
Initiation of
amendment
procedures
Revacation of
authorization
Amendments
without Senate
resolution

43,

44,

45,

46.

47.

(¢) subject to section 43, the use of the English or
the French language;

(d)the composition of the Supreme Court of Canada;
and

(e)an amendment to this Part,

(1) An amendment to the Constitution of Canada in relation to the
following matters may be made only in accordance with subsection
3B(L):
(@) the principle of proportionate representation of
the provinces in the House of Commons
prescribed by the Constitution of Canada;
{(b)the powers of the Senate and the method of
selecting Senators;
(¢) the number of members by which a province is
entitled to be represented in the Senate and the
residence qualifications of Senators;
(d) subject to paragraph 41(d), the Supreme Court of
Canada;
(e)the extension of existing provinces into the
territories; and
(f) notwithstanding any other law or practice, the
establishment of new provinces.

(2) Subsections 38(2) to (4) do not apply in respect of amendments in
relation to matters referred to in subsection (1).

An amendment to the Constitution of Canada in relation to any
provision that applies to one or more, but not all, provinces, including

(a)any alteration to boundaries between provinces,
and
(b)any amendment to any provision that relates to

the use of the English or the French language
within a province,

may be made by proclamation issued by the Governor General
under the Great Seal of Canada only where so authorized by
resolutions of the Senate and House of Commons and of the
legislative assembly of each province to which the amendment
applies.

Subject to sections 41 and 42, Parliament may exclusively make laws
amending the Constitution of Canada in relation to the executive
government of Canada or the Senate and House of Commons.
Subject to section 41, the legislature of each province may exclusively
make laws amending the constitution of the province.

(1) The procedures for amendment under sections 38, 41, 42 and 43
may be initiated either by the Senate or the House of Commons or by
the legislative assembly of a province.

(2) A resolution of assent made for the purposes of this Part may be

revoked at any time before the issue of a proclamation authorized by it.

(1) An amendment to the Constitution of Canada made by
proclamation under section 38, 41, 42 or 43 may be made without a
resolution of the Senate authorizing the issue of the proclamation if,
within one hundred and eighty days after the adoption by the House of
Commons of a resolution authorizing its issue, the Senate has not
adopted such a resolution and if, at any time after the expiration of
that period, the House of Commons again adopts the resolution.
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Computation of
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proclamation

Constitutional 49,
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50.
51.
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Constitution of
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Constitution of
Canada

Amendments to
Constitution of
Canada

Repeals and new 53.
names

Consequential

amendments

Repeal and 54,
consequential
amendments
[Repealed] 54.1

(2) Any period when Parliament is prorogued or dissolved shall not be
counted in computing the one hundred and eighty day period referred
to in subsection (1).

The Queen's Privy Council for Canada shall advise the Governor General
to issue a proclamation under this Part forthwith on the adoption of the
resolutions required for an amendment made by proclamation under
this Part.

A constitutional conference composed of the Prime Minister of Canada
and the first ministers of the provinces shall be convened by the Prime
Minister of Canada within fifteen years after this Part comes into force
to review the provisions of this Part.

PART VI
AMENDMENT TO THE CONSTITUTION ACT, 1867

PART VII
GENERAL

(1) The Constitution of Canada is the supreme law of Canada, and any
law that is inconsistent with the provisions of the Constitution is, to the
extent of the inconsistency, of no force or effect.

(2) The Constitution of Canada includes

(a)the Canada Act 1982, including this Act;
(b)the Acts and orders referred to in the schedule;
and

(c) any amendment to any Act or order referred to in
paragraph (a) or (b).

(3) Amendments to the Constitution of Canada shall be made only in
accordance with the authority contained in the Constitution of Canada.

(1) The enactments referred to in Column I of the schedule are hereby
repealed or amended to the extent indicated in Column II thereof and,
unless repealed, shall continue as law in Canada under the names set
out in Column III thereof.

(2) Every enactment, except the Canada Act 1982, that refers to an
enactment referred to in the schedule by the name in Column I thereof
is hereby amended by substituting for that name the corresponding
name in Column III thereof, and any British North America Act not
referred to in the schedule may be cited as the Constitution Actfollowed
by the year and number, if any, of its enactment.

Part IV is repealed on the day that is one year after this Part comes
into force and this section may be repealed and this Act renumbered,
consequentially upon the repeal of Part IV and this section, by

proclamation issued by the Governor General under the Great Seal of
Canada.
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English and 57.
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2Z2{1)¥(a) in
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Authorization of
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Repeal of this

section

Short title and 60.
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A French version of the portions of the Constitution of Canada referred
to in the schedule shall be prepared by the Minister of Justice of Canada
as expeditiously as possible and, when any portion thereof sufficient to
warrant action being taken has been so prepared, it shall be put
forward for enactment by proclamation issued by the Governor General
under the Great Seal of Canada pursuant to the procedure then
applicable to an amendment of the same provisions of the Constitution
of Canada.

Where any portion of the Constitution of Canada has been or is enacted
in English and French or where a French version of any portion of the
Constitution is enacted pursuant to section 55, the English and French
versions of that portion of the Constitution are equally authoritative.

The English and French versions of this Act are equally authoritative,

Subject to section 59, this Act shall come into force on a day to be fixed
by proclamation issued by the Queen or the Governor General under
the Great Seal of Canada.

(1) Paragraph 23(1)(a) shall come into force in respect of Quebec on a

day to be fixed by proclamation issued by the Queen or the Governor
General under the Great Seal of Canada.

(2) A.proclamation under subsection (1) shall be issued only where
authorized by the legislative assembly or government of Quebec.

(3) This section may be repealed on the day paragraph 23(1)(a) comes
into force in respect of Quebec and this Act amended and renumbered,
consequentially upon the repeal of this section, by proclamation issued
by the Queen or the Governor General under the Great Seal of Canada.
This Act may be cited as the Constitution Act, 1982, and the

citations Constitution Acts 1867 to 1975 (No. 2) and this Act may be cited
together as the Constitution Acts, 1867 to 1982,
References 61. A reference to the "Constitution Acts, 1867 to 1982" shall be deemed
to include a reference to the "Constitution Amendment Proclamation,
1983",
SCHEDULE TO THE
CONSTITUTION ACT, 1982
MODERNIZATION OF THE CONSTITUTION
Item Column I Column II Column III
Act Affected Amendment New Name
1. British North America Act, Constitution Act, 1867

1867, 30-31 Vict,, c. 3 (U.K.) (1) Section 1 is repealed

and the following
substituted therefor:

"1. This Act may be cited as
the Constitution Act,

i on

1867,

(2) Section 20 is repealed.

(3) Class 1 of section 91 is
repealed.

(4) Class 1 of section 92 is
repealed,
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An Act to amend and
continue the Act 32-33
Victoria chapter 3; and to
establish and provide for the
Government of the Province
of Manitoba, 1870, 33 Vict.,
¢. 3 (Can.)

Order of Her Majesty in
Council admitting Rupert's
Land and the North-Western
Territory into the union,
dated the 23rd day of June,
1870

Order of Her Majesty in
Council admitting British
Columbia into the Union,
dated the 16th day of May,
1871

British North America Act,
1871, 34-35 Vict., c. 28
(U.K.)

Order of Her Majesty in
Council admitting Prince
Edward Island into the

Union, dated the 26th day of

June, 1873,

Parliament of Canada Act,
1875, 38-39 Vict,, ¢, 38
(U.K)

Order of Her Majesty in
Council admitting all British
possessions and Territories in
North America and islands
adjacent thereto into the
Union, dated the 31st day of
July, 1880.

British North America Act,
1886, 49-50 Vict., ¢. 35
(U.K)

Canada (Ontario Boundary)
Act, 1889, 52-53 Vict., c. 28
(U.K.)

Canadian Speaker

(Appointment of Deputy) Act,

1895, 2nd Sess., 59 Vict,, c.
3 (UKD

(1) The long title is repealed Manitoba Act, 1870
and the following substituted

therefor: "Manitoba Act,

1870."

(2) Section 20 is repealed.

Rupert's Land and North-
Western Territory Order

British Columbia Terms of
Union

Constitution Act, 1871
Section 1 is repealed and

the following substituted
therefor:

"1. This Act may be cited as
theConstitution Act, 1871."

Prince Edward Island Terms
of Union

Parliament of Canada Act,
1875

Adjacent Territories Order

Constitution Act, 1886
Section 3 is repealed and
the following substituted
therefor: ‘

"3. This Act may be cited as
the Constitution Act,
1886."

Canada (Ontario Boundary)
Act, 1889

The Act is repealed,
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12.

13,

14,

15.

16.

17.

18.

19,

20,

21.
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The Alberta Act, 1905, 4-5
Edw. VII, c. 3 (Can.)

The Saskatchewan Act,
1905, 4-5 Edw. VII, ¢, 42
(Can.)

British North America Act,
1907, 7 Edw. VII, c. 11
(U.K.)

British North America Act,
1915, 5-6 Geo. V, c. 45
(U.K)

British North America Act,
1930, 20-21, Geo. V, ¢ 26
(UKD

Statute of Westminster,
1931, 22 Geo. V, ¢. 4 (U.K.)

British North America Act,
1940, 3-4 Geo. VI, c. 36
(UK.)

British North America Act,
1943, 6-7 Geo. VI, c. 30
(U.K)

British North America Act,
1946, 9-10 Geo. VI, c. 63
(U.K)

British North America Act,
1949, 12-13 Geo, VI, c. 22
(U.K)

section 2 is repealed and
the following substituted
therefor:

"2. This Act may be cited as
the Constitution Act,
1907."

Section 3 is repealed and
the following substituted
therefor:

"3, This Act may be cited as
the Constitution Act,
1915

section 3 is repealed and
the following substituted
therefor:

"3. This Act may be cited as
the Constitution Act,
1930."

In so far as they apply to
Canada,

(a) section 4 is repealed;
and

(b) subsection 7(1) is
repealed,

Section 2 is repealed and
the following substituted
therefor:

"2. This Act may be cited as
the Constitution Act,
1940."

The Act is repealed.

The Act is repealed.

Section 3 is repealed and
the following substituted
therefor:

Alberta Act

Saskatchewan Act

Constitution Act, 1907

Constitution Act, 1915

Constitution Act, 1930

Statute of Westminster,
1931

Constitution Act, 1940

Newfoundland Act-
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) "3. This Act may be cited as
: the Newfoundland Act."
) 22, British North America (No.2) The Act is repealed.
: Act, 1949, 13 Geo. V], c. 81
i (U.K.)
23, British North America Act, The Act is repealed.
3 1951, 14-15 Geo. VI, c. 32
(U.K.)
24, British North America Act, The Act is repealed.
3 1952, 1 Eliz. II, ¢. 15 (Can.)
25, British North America Act, Constitution Act, 1960

1960, 9 Eliz. II, c. 2 (U.K.)) Section 2 is repealed and
the following substituted
therefor:

"2. This Act may be cited as
the Constitution Act,

1960."
26, British North America Act, Constitution Act, 1964
1964, 12-13 Eliz. 11, ¢. 73 Section 2 Is repealed and
| (U.K.) the following substituted
therefor:

"2. This Act may be cited as
the Constitution Act,

1964."
27. British North America Act, Constitution Act, 1965
< 1965, 14 Eliz. 11, c. 4, Part I  Section 2 is repealed and
(Can.) the following substituted
therefor:

"2, This Part may be cited
as the Constitution Act,

1965."
28, British North America Act, ) Constitution Act, 1974
1974, 23 Eliz. I1, c. 13, Part I Section 3, as amended by
(Can.) 25-26 Eliz. I, c. 28, s.
o 38(1) (Can.), is repealed

and the following
substituted therefor:

:
|

"3. This Part may be cited
as the Constitution Act,
1974

i

29, British North America Act, Constitution Act (No. 1),
1975, 23-24 Eliz. 1I, c. 28,  Section 3, as amended by 1975
;’ Part I (Can.) 25-26 Eliz. II, ¢. 28, s. 31
(Can.), is repealed and the
following substituted
3 therefor;

4 "3, This Part may be cited
as the Constitution Act (No.
1), 1975"

Soaia

Gusiin
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] 30. British North America Act Section 3 is repealed and Constitution Act (No. 2),
(No. 2), 1975, 23-24 Eliz. II, the following substituted 1975

¢. 53 (Can.) therefor:

- "3. This Act may be cited as

| the Constitution Act (No.

2), 19757

-
-
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Enfranchise-
ment of Indian
and wife and
minor children

Enfranchise-
ment of married
women

Where wife
living apart

Order of
enfranchisement

Enfranchised
person ceasea to
be Indian

Indian

Department relating to Indian affairs,

are ez officio commissioners for the taking of
oaths. R.S., c. 149, 8. 107.

ENFRANCHISEMENT

109. (1) On the report of the Minister that
an Indian has applied for enfranchisement
and that in his opinion the Indian

(a) is of the full age of twenty-one years,
(b) is capable of assuming the duties and
responsibilities of citizenship, and

(¢) when enfranchised, will be capable of
supporting himself and his dependants,

the Governor in Council may by order declare
that the Indian and his wife and minor
unmarried children are enfranchised.

(2) On the report of the Minister that an
Indian woman married a person who is not
an Indian, the Governor in Council may by
order declare that the woman is enfranchised
ag of the date of her marriage and, on the
recommendation of the Minister may by order
declare that all or any of her children are
enfranchised as of the date of the marriage or
such other date as the order may specify.

(3) Where, in the opinion of the Minister,
the wife of an Indian is living apart from her
husband, the names of his wife and his minor
children who are living with the wife shall
not be included in an order under subsection
(1) that enfranchises the Indian unless the
wife has applied for enfranchisement, but
where the Governor in Council is satisfied
that such wife is no longer living apart from
her husband, the Governor in Council may
by order declare that the wife and the minor
children are enfranchised.

(4) A person is not enfranchised unless his
name appears in an order of enfranchisement
made by the Governor in Council. R.S,, .
149, 5. 108; 1956, c. 40, 5. 26.

110. A person with respect to whom an
order for enfranchisement is made under this
Act shall, from the date thereof, or from the
date of enfranchisement provided for therein,
be deemed not to be an Indian within the
meaning of this Act or any other statute or
law. 1956, c. 40, s. 27.

Chap. 1-6

tionnaire en chef préposé 4 la division du

ministére relative aux affaires indiennes,
sont d’office des commissaires autorisés &
recevoir les serments. S.R., ¢. 149, art. 107,

EMANCIPATION

109. (1) Lorsque le Ministre signale, dans
un rapport, qu'un Indien 2 demandé I'éman-
cipation et qu’a son avis, ce dernier

a) est Agé de vingt et un ans révolus,

b) est capable d’assumer les devoirs et les

responsabilités de la citoyenneté, et

¢) pourra, une fois émancipé, subvenir 4 ses

besoins et & ceux des personnes & sa charge,
le gouverneur en conseil peut déclarer par
ordonnance que !’Indien, son épouse et ses
enfants mineurs célibataires sont émancipés.

(2) Sur le rapport du Ministre, indiquant
qu'une Indienne a épousé un non-Indien, le
gouverneur en conseil peut, par ordonnance,
déclarer que la femme en question est
émancipée 4 compter de son mariage et, sur
la recommandation du Ministre, peut, par
ordonnance, déclarer que tous les enfants ou
certains d’entre eux sont émancipés & compter
de la date du mariage ou de telle autre date
gue l'ordonnance peut spécifier.

(3) Lorsque, de 'avis du Ministre, I'épouse
d'un Indien vit séparée de son mari, les noms
de son épouse et de ses enfants mineurs qui
demeurent avec "épouse, ne doivent pas étre
inclus dans une ordonnance, prévue par le
paragraphe (1), qui émancipe 'Indien & moins
que "épouse n’ait demandé ’émancipation,
mais quand le gouverneur en conseil est
convaincu que ladite épouse n’est plus séparée
de son mari, il peut déclarer par ordonnance

49

Emancipation
d'un Indien, de
son épouse et de
ges enfants
mineurs

Emencipation
dana le cas
d'une femme
mariée

Epouse séparée
de son mari

que Pépouse et les enfants mineurs sont

émancipés,

(4) Une personne n’est émancipée que si
son nom apparait dans une ordonnance
d’émancipation rendue par le gouverneur en
conseil. S.R., c. 149, art. 108; 1956, c. 40,
art. 26.

110. Une personne & l'égard de laquelle
une ordonnance d’émancipation est rendue
selon la présente loi est censée, & compter de
la date de cette ordonnance ou de la date
d’émancipation y prévue, ne pas étre un
Indien au sens de la présente loi ou de
quelque autre statut ou loi. 1956, ¢. 40, art. 27.

4297

Ordonnance
d'émancipation

La personne
émancipée cesse
d'étre un Indien
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Sale of lands of
enfranchised
Indian

Grant to
enfranchised
Indian

Reimbursing
funds of the
band

Grant of lands

Enfranchise-
ment of band

Chap. 1-6

111. (1) Upon the issue of an order of
enfranchisement, any interest in land and
improvements on an Indian reserve of which
the enfranchised Indian was in lawful posses-
sion or over which he exercised rights of
ownership, at the time of his enfranchisement,
may be disposed of by him by gift or private
sale to the band or another member of the
band, but if not so disposed of within thirty
days after the date of the order of enfran-
chisement such land and improvements shall
be offered for sale by tender by the
superintendent and sold to the highest bidder
and the proceeds of such sale paid to him;
and if no bid is received and the property
remains unsold after six months from the date
of such offering, the land, together with
improvements, shall revert to the band free
from any interest of the enfranchised person
therein, subject .to the payment, at the
discretion of the Minister, to the enfranchised
Indian, from the funds of the band, of such
compensation for permanent improvements
as the Minister may determine.

(2) When an order of enfranchisement issues
or has issued, the Governor in Council may,
with the consent of the council of the band,
by order declare that any lands within a
reserve of which the enfranchised Indian had
formerly been in lawful possession shall cease
to be Indian reserve lands.

(3) When an order has been made under
subsection (2), the enfranchised Indian is
entitled to occupy such lands for a period of
ten years from the date of hisenfranchisement,
and the enfranchised Indian shall pay to the
funds of the band, or there shall, out of any
money payable to the enfranchised Indian
under this Act, be transferred to the funds of
the band, such amount per acre for the lands
as the Minister considers to be the value of
the common interest of the band in the lands.

(4) At the end of the ten-year period
referred to in subsection (3) the Minister shall
cause a grant of the lands to be made to the
enfranchised Indian or to his legal represent-
atives. R.S,, c. 149, 5. 110, -

112. (1) Where the Minister reports that a
band has applied for enfranchisement, and

Indiens

111. (1) Sur I'émission d’une ordonnance
d’émancipation, les intéréts dans des terres et
améliorations sur une réserve indienne, dont
I'Indien émancipé était légalement en posses-
sion ou sur lesquels il exercait des droits de
propriété lors de son émancipation, peuvent
étre aliénés par ledit Indien sous forme de
don ou de vente privée & la bande ou & un
autre membre de la bande, mais, s'ils ne sont
pas ainsi aliénés dans les trente jours qui
suivent la date de V'ordonnance d’émancipa-
tion, lesdites terres et améliorations doivent
étre mises en vente, moyennant adjudication
par le surintendant et étre vendues au plus
offrant, et le produit de cette vente doit &tre
versé audit Indien. Si aucune offre n’est reque
et que les biens demeurent invendus aprés six
mois, depuis la date de ladite mise en vente,
les terres, ainsi que les améliorations, doivent
retourner & la bande, libres de tout intérét de
la personne émancipée & leur égard, sous
réserve du paiement, au choix du Ministre, &
I'Indien émancipé, sur les fonds de la bande,
de I'indemnité pour améliorations permanen-
tes que le Ministre peut déterminer.

(2) Lorsqu'une ordonnance d’émancipation
est rendue ou a été rendue, le gouverneur en
conseil, avec le consentement du conseil de la
bande, peut, au moyen d’'une ordonnance,
déclarer que toutes les terres a Vintérieur
d'une réserve, dont I'Indien émancipé avait
été légalement en possession, cessent d'étre
des terres de réserve indienne.

(3) Lorsqu'une ordonnance a été rendue
conformément au paragraphe (2), I'Indien
émancipé a droit d’occuper ces terres pendant
une période de dix ans & compter de son
émancipation, et il doit verser, aux fonds de

Vente de terrea
appartenant &
un Indien
émancipé

Octroi a I'Indien
émancipé

Remboursement
versé aux fonds
de la bande

la bande, le montant par acre que le Ministre’ -

estime &tre la valeur de 1'intérét commun de
la bande dans ces terres, ou le montant en
question doit étre transféré aux fonds de la
bande, sur toute somme d’argent payable &
I'Indien émancipé aux termes de la présente
loi.

(4) A Pexpiration de la période de dix ans
mentionnée au paragraphe (3), le Ministre
fait octroyer les terres & 'Indien émancipé ou
& ses représentants légaux. S.R., c. 149,
art. 110.

112. (1) Lorsque le Ministre signale, dans
un rapport, qu'une bande a demandé 1’éman-
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Octroi de terres

Emancipation
d'une bande
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?e law under which th
fation of that law.

Schools S. 114

- detract from the general assumption that offences under the Act are to be
tried in the ordinary Courts of the Province in which the reserve is situate.
[C.C.C. at 502]

108. Commissioners for taking oaths — For the purposes of this Act or
matter relating to Indian affairs

(a) persons appointed by the Minister for the purpose,
(b) superintendents, and

(¢) the Minister, Deputy Minister and the chief officer in charge of the
branch of the Department relating to Indian affairs,

commissioners for the taking of oaths.

£ order, writ, warrant,
or other person is de-

3— A provincial court
ct, jurisdiction over the
iglhich the city, town or
pas Jjurisdiction under

109. [Repealed R.S.C. 1985, c. 32 (Ist Supp.), s. 20.]

110. [Repealed R.S.C. 1985, c. 32 (1st Supp.), s. 20.]

: 27 (1st Supp.), s. 203 111. [Repealed R.S.C. 1985, c. 32 ‘(lst Supp.), s. 20.]
112. [Repealed R.S.C. 1985, c. 32 (1st Supp.), s. 20.]
(Ont. C.A)

pffences created by the
5. Section 106 merely
astrates and stipendiary:

3Council may appoin’ti
£ peace and those per
_}peace with regard to:

3. [Repealed R.S.C. 1985, ¢. 32 (1st Supp.), s. 20.]

SCHOOLS

4. (1) Agreements with provinces, etc. — The Governor in Council
may authorize the Minister, in accordance with this Act, to enter into agree-
ments on behalf of Her Majesty for the education in accordance with this Act
Indian children, with

{a) the government of a province;
- (b) the Commissioner of Yukon;
(¢) the Commissioner of the Northwest Territories;
(c.1) the Commissioner of Nunavut;
(d) a public or separate school board; and
(e) a religious or charitable organization.

) Schools — The Minister may, in accordance with this Act, establish, op-

ate and maintain schools for Indian children.
1993, c. 28, s. 78 (Sched. I1I, item 74); 2002, c. 7, s. 184

to cruelty to animals,
%cy, where the offence -
:r;n or property of an::

l‘"ed. CA)

gr Indian Act or Criﬁﬁ—
4ative by-law granting
JAct.

Ont. C.A)

appoint persons to
Jat section does not

_Related Provisions
ections 114 to 122 only apply to Indians who are ordinarily resident on-reserve or
sident on Crown Lands (See s. 4(3)). Sections 114-122 will no longer apply to

217
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33-34 ELIZABETH 11

CHAPTER 27

An Act to amend the Indian Act

[Assented to 28th June, 1985]

?63-- célé& e Her Majesty, by and with the advice and
197255382 consent of the Senate and House of Com-
48;1978-79,c. mons of Canada, enacts as follows:

11; 1980-81-82-

83, cc. 47, 110;

1984,c. 4

1. (1) The definitions “child”, “elector”
and “Registrar” in subsection 2(1) of the
Indian Act are repealed and the following
substituted therefor in alphabetical order
within the subsection;

“child” * ““child" includes a child born in or out of

senfants wedlock, a legally adopted child and a
child adopted in accordance with Indian
custom;

“elector” “elector’” means a person who

sélecteurs
(a) is registered on a Band List,
(b) is of the full age of eighteen years,
and
(¢) is not disqualified from voting at
band elections;

“Registrar” “Registrar” means the officer in the

vegistraires Department who is in charge of the
Indian Register and the Band Lists
maintained in the Department;”

(2) Subsection 2(1) of the said Act is
further amended by adding thereto, in
alphabetical order within the subsection, the
following definitions:

:‘I%a‘:d ,l-ist" *““Band List” means a list of persons that

is maintained under section 8 by a band
or in the Department;

33-34 ELIZABETH II

CHAPITRE 27

Loi modifiant la Loi sur les Indiens
[Sanctionnée le 28 juin 1985)

Sa Majesté, sur 'avis et avec le consente-
ment du Sénat et de la Chambre des commu-
nes du Canada, décréte ;

1. (1) Les définitions de «électeurs,
«enfants et «registraire», au paragraphe 2(1)
de la Loi sur les Indiens, sont abrogées et
respectivement remplacées par ce qui suit :

atlecteurs signifie une personne qui
a) est inscrite sur une liste de bande,
b) a dix-huit ans révolus, et

¢) n'a pas perdu son droit de vote aux
¢lections de la bande;

«enfant» comprend - un enfant né du
mariage ou hors mariage, un enfant
légalement adopté, ainsi qu'un enfant
adopté selon la coutume indienne;

aregistraires désigne le fonctionnaire du
ministére responsable du registre des
Indiens et des listes de bande tenus au
ministére;»

(2) Le paragraphe 2(1) de la méme loj est
modifié par insertion, suivant I'ordre alpha-
bétique, de ce qui suit :

diste de bande» signifie une liste de per-

sonnes tenue en vertu de l'article 8 par
une bande ou au ministére;»

«registre des Indienss signifie le registre de
personnes tenu en vertu de Particle 5;»

749

S.R..c. I-6; ch.
10 (2° suppl.);
1974-75-76, ch.
48; 1978-79, ch,
11; 1980-81-
82-83, ch. 47,
110; 1984, ch. 4

«électeurs
“elector”

«enfants
“ehild”

aregistraires
“Registrar”

«liste de bandes
“Band List”

«registre des
Indicnss
“Indian
Register”
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2 C. 27

‘}‘llndﬁ?n“ “Indian Register” means the register of

vegistre..s persons that is maintained under section
5;77

2. Section 4 of the said Act is amended by
striking out subsection (2) and substituting
the following therefor:

Act may be “(2) The Governor in Council may by
declared . .
inapplicable proclamation declare that this Act or any
portion thereof, except sections 5 to 14.3
or sections 37 to 41, shall not apply to
(a) any Indians or any group or band of
Indians, or
(b) any reserve or any surrendered
lands or any part thereof,
and may by proclamation revoke any such
declaration.
Authorit i i
Authority (2.1) For greater certainty, and without

restricting the generality of subsection (2),
the Governor in Council shall be deemed

certain cases

to have had the authority to make any:

declaration under subsection (2) that he
has made in respect of section 11, 12 or
14, or any provision thereof, as each sec-
tion or provision read immediately prior to
April 17, 1985,

3. The said Act is further amended by
adding thereto, immediately after section 4
thereof, the following section:

Application of
certain
provisions to ail
band members

“4,1 A reference to an Indian in the
definitions “band”, “Indian moneys” and
“mentally incompetent Indian” in section
2 or a reference to an Indian in subsection
4(2) or (3), subsection 18(2), section 20,
sections 22 to 25, subsection 31(1) or (3),
subsection 35(4), section 51, section 52,
subsection 58(3), subsection 61(1), section
63, section 65, subsection 66(2), subsec-
tion 70(1) or (4), section 71, paragraph
73(g) or (h), subsection 74(4), section 84,
paragraph 87(a), section 88, subsection
89(1) or paragraph 107(b) shall be
deemed to include a reference to any
person who is entitled to have his name
entered in a Band List and whose name
has been entered therein.”

Indian

2. L'article 4 de la méme loi est modifié
par retranchement du paragraphe (2) et son
remplacement par ce qui suit :

«(2) Le gouverneur en conseil peut, par
proclamation, déclarer que la présente loi,
ou toute partie de celle-ci, sauf les articles
54 14.3 et 37 & 41, ne s'applique pas

a) a des Indiens ou 4 un groupe ou une
bande d’Indiens, ou

b) a une réserve ou i des terres cédées,
ou a une partie y afférente,

et peut par proclamation révoquer toute
semblable déclaration.

(2.1) Sans qu'en soit limitée la portée
générale du paragraphe (2), il demeure
entendu que le gouverneur en conseil est
réputé avoir eu le pouvoir de faire en vertu
du paragraphe (2) toute déclaration qu'il a
faite a I'égard des articles 11, 12 ou 14 ou
d’une de leurs dispositions, dans leur ver-
sion précédant immédiatement le 17 avril
1985.»

3. La méme loi est modifiée par insertion,
apres l'article 4, de ce qui suit :

«4.1 La mention d’un Indien dans les:

définitions de «bandes, «deniers des
Indiens» ou «Indien mentalement incapa-
bles & I'article 2 et cette mention aux
paragraphes 4(2) ou (3), au paragraphe
18(2), a Particle 20, aux articles 22 a 25,
aux paragraphes 31(1) ou (3), au paragra-
phe 35(4), & I'article 51, & Particle 52, au
paragraphe 58(3), au paragraphe 61(1), 4
P'article 63, 4 I'article 65, au paragraphe
66(2), aux paragraphes 70(1) ou (4),
Iarticle 71, aux alinéas 73g) ou k), au
paragraphe 74(4), 4 I'article 84, 4 P'alinéa
87a), 4 I'article 88, au paragraphe 89(1)
ou 4 I'alinéa 1075b) sont réputées compren-
dre la mention de toute personne qui a
droit 4 ce que son nom soit consigné dans
une liste de bande et dont le nom y a
effectivement été consigné.»
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Indian Register

Existing Indian
Register

Deletions and
additions

Date of change

Application for
registration

Persons entitled
to be registered

repealed and the
therefor:

Indiens

4, Sections 5 to 14 of the said Act are
following substituted

“Indian Register

5. (1) There shall be maintained in the
Department an Indian Register in which
shall be recorded the name of every person
who is entitled to be registered as an
Indian under this Act.

(2) The names in the Indian Register
immediately prior to April 17, 1985 shall
constitute the Indian Register on April 17,
1985.

(3) The Registrar may at any time add
to or delete from the Indian Register the
name of any person who, in accordance
with this Act, is entitled or not entitled, as
the case may be, to have his name included
in the Indian Register,

(4) The Indian Register shall indicate

) the date on which each name was added

thereto or deleted therefrom.

(5) The name of a person who is entitled
to be registered is not required to be
recorded in the Indian Register unless an
application for registration is made to the
Registrar,

6. (1) Subject to section 7, a person is
entitled to be registered if

(a) that person was registered or en-
titled to be registered immediately prior
to April 17, 1985;

(b) that person is a member of a body
of persons that has been declared by the
Governor in Council on or after April
17, 1985 to be a band for the purposes
of this Act;

{c) the name of that person was omitted
or deleted from the Indian Register, or
from a band list prior to September 4,
1951, under subparagraph 12(1)(a)(iv),
paragraph 12(1)() or subsection 12(2)
or under subparagraph 12(1)(a)(iii)
pursuant to an order made under sub-
section 109(2), as each provision read
immediately prior to April 17, 1985, or
under any former provision of this Act

751
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4, Les articles 53 14 de la méme loi sont

abrogés et remplacés par ce qui suit :

aRegistre des Indiens

5. (1) Est tenu au ministére un registre
des Indiens ol est consigné le nom de
chaque personne ayant droit d'étre inscrite
comme Indien en vertu de la présente loi.

{2) Les noms figurant au registre des
Indiens immédiatement avant le 17 avril
1985 constituent le registre des Indiens au
17 avril 1985.

(3) Le registraire peut ajouter au regis-
tre des Indiens, ou en retrancher, le nom
de la personne qui, aux termes de la pré-
sente loi, a ou n'a pas droit, selon le cas, 3
I'inclusion de son nom dans ce registre.

(4) Le registre des Indiens indique la
date ol chaque nom y a été ajouté ou en a
été retranché.

(3) 1l n'est pas requis que le nom d’'une
personne qui a droit d’étre inscrite soit
consigné dans le registre des Indiens, 3
moins qu'une demande 4 cette effet soit
présentée au registraire,

6. (1) Sous réserve de 'article 7, une
personne a droit d'étre inscrite si elle rem-
plit une des conditions suivantes :

a) elle était inscrite ou avait droit de
P'étre immédiatement avant le 17 avril
1985;

b) elle est membre d’un groupe de per-
sonnes déclaré par le gouverneur en con-
seil aprés le 16 avril 1985 étre une
bande pour I'application de la présente
loi;

¢) son nom a été omis ou retranché du
registre des Indiens ou, avant le 4 sep-
tembre 1951, d’une liste de bande, en
vertu du sous-alinéa 12(1)a)(iv), de
I'alinéa 12(1)4) ou du paragraphe 12(2)
ou en vertu du sous-alinéa 12(1)a)(iii)
conformément 4 une ordonnance prise
en vertu du paragraphe 109(2), dans
leur version précédant immédiatement

1974-75-16, ch.
48, art, 25;
1978-79, ch. 11,
art, 10

Tenue du
registre

Registre des ~
Indiens existant

Additions et
retranchements

Date du
changement

Demande

Personnes ayant
droit &
Pinscription
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relating to the same subject-matter as
any of those provisions;

(d) the name of that person was omit-
ted or deleted from the Indian Register,
or from a band list prior to September 4,
1951, under subparagraph 12(1)(a)(iii)
pursuant to an order made under sub-
section’ 109(1), as each provision read
immediately prior to April 17, 1985, or
under any former provision of this Act
relating to the same subject-matter as
any of those provisions;

{e) the name of that person was omitted
or deleted from the Indian Register, or
from a band list prior to September 4,
1951,

(i) under section 13, as it read:

immediately prior to September 4,
1951, or under any former provision
of this Act relating to the same
subject-matter as that section, or

(i) under section 111, as it read
immediately prior to July 1, 1920, or
under any former provision of this
Act relating to the same subject-
matter as that section; or

(f) that person is a person both of
whose parents are or, if no longer living,
were at the time of death entitled to be
registered under this section,

(2) Subject to section 7, a person is
entitled to be registered if that person is a
person one of whose parents is or, if no
longer living, was at the time of death
entitled to be registered under subsection

().

(3) For the purposes of paragraph (1}{/)
and subsection (2),

(a) a person who was no longer living
immediately prior to April 17, 1985 but
who was at the time of death entitled to
be registered shall be deemed to be en-
titled to be registered under paragraph
(1)(a); and
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le 17 avril 1985, ou en vertu de toute
disposition antérieure de la présente loi
portant sur le méme sujet que celui
d’une de ces dispositions;

d) son nom a été omis ou retranché du
registre des Indiens ou, avant le 4 sep-
tembre 1951, d’une liste de bande en
vertu du sous-alinéa 12(1)a)(iii) confor-
mément 4 une ordonnance prise en vertu
du paragraphe 109(1), dans leur version
précédant immédiatement le 17 avril
1985, ou en vertu de toute disposition
antérieure de la présente loi portant sur
le méme sujet que celui d’une de ces
dispositions;
¢) son nom a été omis ou retranché du
reégistre des Indiens ou, avant le 4 sep-
tembre 1951, d'une liste de bande :
(i) soit en vertu de I'article 13, dans
sa version précédant immédiatement
le 4 septembre 1951, ou en vertu de
toute disposition antérieure de la pré-
sente loi portant sur le méme sujet
que celui de cet article,
(ii) soit en vertu de I'article 111, dans
sa version précédant immédiatement
le 1= juillet 1920, ou en vertu de toute
disposition antérieure de la présente
loi portant sur le méme sujet que celui
de cet article;

/) ses parents ont tous deux droit d’étre
inscrits en vertu du présent article ou,
s'ils sont décédés, avaient ce droit 4 la
date de leur décés.

(2) Sous réserve de I'article 7, une per-
sonne a droit d’étre inscrite si 'un de ses
parents a droit d’étre inscrit en vertu du
paragraphe (1) ou, s'il est décédé, avait ce
droit 4 la date de son décés.

(3) Pour P'application de I'alinéa (1)f) et
du paragraphe (2) :

a) la personne qui est décédée avant le
17 avril 1985 mais qui avait droit d'étre
inscrite 4 la date de son décés est répu-
tée avoir droit d’étre inscrite en vertu de
I'alinéa (1)a);

b) la personne visée aux alinéas (1)c),
d) ou e) qui est décédée avant le 17 avril
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(b) a person described in paragraph
(1)(c), (d) or (e) who was no longer
living on April 17, 1985 shall be deemed
to be entitled to be registered under that
paragraph,

7. (1) The following persons are not
entitled to be registered:

{a) a person who was registered under
paragraph 11(1){(/), as it read immedi-
ately prior to April 17, 1985, or under
any former provision of this Act relating
to the same subject-matter as that para-
graph, and whose name was subsequent-
ly omitted or deleted from the Indian
Register under this Act; or

(b) a person who is the child of a person
who was registered or entitled to be
registered under paragraph 11(1){/), as
it read immediately prior to April 17,
1985, or under any former provision of
this Act relating to the same subject-
matter as that paragraph, and is also the
child of a person who is not entitled to
be registered.

(2) Paragraph (1)(a) does not apply in
respect of a female person who was, at any
time prior to being registered under para-
graph 11(1)(/), entitled to be registered
under any other provision of this Act.

(3) Paragraph (1)(b) does not apply in
respect of the child of a female person who
was, at any time prior to being registered
under paragraph 11(1)(f), entitled to be
registered under any other provision of this
Act.

Band Lists

8. There shall be maintained in accord-
ance with this Act for each band a Band
List in which shall be entered the name of
every person who is a member of that
band.

9. (1) Until such time as a band
assumes control of its Band List, the Band
List of that band shall be maintained in
the Department by the Registrar.
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1985 est réputée avoir droit d'étre ins-
crite en vertu de ces alinéas,

7. (1) Les personnes suivantes n'ont pas
droit d’étre inscrites

a) celles qui étaient inscrites en vertu de
I'alinéa 11(1)f), dans sa version précé-
dant immédiatement le 17 avril 1985, ou
en vertu de toute disposition antérieure
de la présente loi portant sur le méme
sujet que celui de cet alinéa, et dont le
nom a ultéricurement été omis ou
retranché du registre des Indiens en
vertu de la présente loi;

b} celles qui sont les enfants d'une per-

sonne qui était inscrite ou dvait droit de

I'étre en vertu de I'alinéa 11(1)/), dans
sa version précédant immédiatement le
17 avril 1985, ou en vertu de toute
disposition antérieure de la présente loi

. portant sur le méme sujet que celui de
cet alinéa, et qui sont également les
enfants d’une personne qui n'a pas droit
d’étre inscrite.

(2) L'alinéa (1)a) ne s’applique pas a
une personne de sexe féminin qui, avant
qu'elle ne soit inscrite en vertu de I'alinéa
11(1)f), avait droit d'étre inscrite en vertu
de toute autre disposition de la présente
loi.

(3) L'alinéa (1)b) ne s'applique pas a
I'enfant d’une personne de sexe féminin
qui, avant qu’elle ne soit inscrite en vertu
de l'alinéa 11(1)/), avait droit d'étre ins-
crite en vertu de toute autre disposition de
la présente loi.

Listes de bande

8. Est tenue conformément & la pré-
sente loi la liste de chaque bande oi est
consigné le nom de chaque personne qui en
est membre,

9. (1) Jusqu’d ce que la bande assume
la responsabilité¢ de sa liste, celle-ci est
tenue au ministére par le registraire.

Personnes
n'ayant pas
droit &
Vinscription

Exception
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(2) The names in a Band List of a band
immediately prior to April 17, 1985 shall
constitute the Band List of that band on
April 17, 1985.

(3) The Registrar may at any time add
to or delete from a Band List maintained
in the Department the name of any person
who, in accordance with this Act, is en-
titled or not entitled, as the case may be,
to have his name included in that List,

(4) A Band List maintained in the
Department shall indicate the date on
which each name was added thereto or
deleted therefrom.

(5) The name of a person who is entitled
to have his name entered in a Band List
maintained in  the Department is not
required to be entered therein unless an
application for entry therein is made to the
Registrar.

10. (1) A band may assume control of
its own membership if it establishes mem-
bership rules for itself in writing in accord-
ance with this section and if, after the
band has given appropriate notice of its

intention to assume control of its own.

membership, a majority of the electors of
the band gives its consent to the band's
control of its own membership.

(2) A band may, pursuant to the con-
sent of a majority of the electors of the
band,

(a) after it has given appropriate notice
of its intention to do so, establish mem-
bership rules for itself; and

(b) provide for a mechanism for review-
ing decisions on membership.

(3) Where the council of a band makes
a by-law under paragraph 81(1)(p.4)
bringing this subsection into effect in
respect of the band, the consents required
under subsections (1) and (2) shall be
given by a majority of the members of the
band who are of the full age of eighteen
years.

(4) Membership rules established by a
band under this section may not deprive
any person who had the right to have his
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(2) Les noms figurant 4 une liste d'une
bande immédiatement avant le 17 avril
1985 constituent la liste de cette bande au
17 avril 1985,

(3) Le registraire peut ajouter i une
liste de bande tenue au ministére, ou en
retrancher, le nom de la personne qui, aux
termes de la présente loi, a ou n'a pas
droit, selon le cas, & 'inclusion de son nom
dans cette liste.

{(4) La liste de bande tenue au ministére
indique la date ol chaque nom y a été
ajouté ou en a été retranché,

(5) Il n'est pas requis que le nom d’une
personne qui a droit @ ce que celui-ci soit
consigné dans une liste de bande tenue au
ministére y soit consigné & moins qu'une
demande a4 cet effet soit présentée au
registraire.

10. (1) La bande peut décider de I'ap-
partenance 4 ses effectifs si elle en fixe les
régles par €crit conformément au présent
article et si, aprés qu'elle a donné un avis
convenable de son intention de décider de
cette appartenance, elle y est autorisée par
la majorité de ses électeurs.

(2) La bande peut, avec I'autorisation de
la majorité de ses électeurs :

a) aprés avoir donné un avis convenable
de son intention de ce faire, fixer les
régles d'appartenance & ses effectifs;

b) prévoir une procédure de révision des
décisions portant sur P’appartenance i
ses effectifs.

(3) Lorsque le conseil d'une bande éta-
blit un statut administratif en vertu de
Palinéa 81(1)p.4) mettant en vigueur le
présent paragraphe 4 I'égard d’une bande,
I'autorisation requise en vertu des paragra-
phes (1) et (2) doit étre donnée par la
majorité des membres de la bande qui ont
dix-huit ans révolus.

(4) Les régles d’appartenance fixées par
une bande en vertu du présent article ne
peuvent priver quiconque avait droit 4 ce
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name entered in the Band List for that
band, immediately prior to the time the
rules were established, of the right to have
his name so entered by reason only of a
situation that existed or an action that was
taken before the rules came into force.

(5) For greater certainty, subsection (4)
applies in respect of a person who was
entitled to have his name entered in the
Band List under paragraph 11(1)(c)
immediately before the band assumed con-
trol of the Band List if that person does
not subsequently cease to be entitled to
have his name entered in the Band List.

(6) Where the conditions set out in sub-
section (1) have been met with respecttoa
band, the council of the band shall forth-
with give notice to the Minister in writing
that the band is assuming control of its
own membership and shall provide the
Minister with a copy of the membership
rules for the band.

(7) On receipt of a notice from the
council of a band under subsection (6), the
Minister shall, if the conditions set out in
subsection (1) have been complied with,
forthwith

(a) give notice to the band that it has
control of its own membership; and

(b) direct the Registrar to provide the
band with a copy of the Band List main-
tained in the Department.

(8) Where a band assumes control of its
membership under this section, the mem-
bership rules established by the band shall
have effect from the day on which notice is
given to the Minister under subsection (6),
and any additions to or deletions from the
Band List of the band by the Registrar on
or after that day are of no effect unless
they are in accordance with the member-
ship rules established by the band.

(9) A band shall maintain its own Band
List from the date on which a copy of the
Band List is received by the band under
paragraph (7)(b), and, subject to section
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que son nom soit consigné dans la liste de
bande immédiatement avant la fixation
des régles du droit & ce que son nom y soit
consigné en raison uniquement d'un fait ou
d’'une mesure antérieurs A leur prise
d’effet.

(5) 11 demeure entendu que le paragra-
phe (4) s’applique 4 la personne qui avait
droit 4 ce que son nom soit consigné dans
la liste de bande en vertu de l'alinéa
11(1)c) immeédiatement avant que celle-ci
n'assume la responsabilité de la tenue de
sa liste si elle ne cesse pas ultérieurement
d’avoir droit & ce que sonm nom y soit
consigné.

(6) Une fois remplies les conditions du
paragraphe (1), le conseil de la bande,
sans délai, avise par écrit le Ministre du
fait que celle-ci décide désormais de I'ap-
partenance 4 ses effectifs et lui transmet le
texte des régles d’appartenance.

(7) Sur réception de I'avis du conseil de
bande prévu au paragraphe (6), le Minis-
tre, sans délai, s'il constate que les condi-
tions prévues au paragraphe (1) sont
remplies :

a) avise la bande qu'elle décide désor-

mais de I'appartenance & ses effectifs;

b) ordonne au registraire de transmet-
tre & la bande une copie de la liste de
bande tenue au ministére.

{8) Lorsque la bande décide de I’appar-
tenance a ses effectifs en vertu du présent
article, les régles d’appartenance fixées par
celle-ci entrent en vigueur 4 compter de la
date ol I'avis au Ministre a été donné en
vertu du paragraphe (6); les additions ou
retranchements de la liste de la bande
effectués par le registraire aprés cette date
ne sont valides que s'ils ont été effectués
conformément aux régles d’appartenance
fixées par la bande.

9 A compter de la réception de I'avis
prévu & I'alinéa (7)b), la bande est respon-
sable de Ia tenue de sa liste. Sous réserve
de I'article 13.2, le ministére, & compter de

fdem
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13.2, the Department shall have no further
responsibility with respect to that Band
List from that date.

(10) A band may at any time add to or
delete from a Band List maintained by it
the name of any person who, in accordance
with the membership rules of the band, is
entitled or not entitled, as the case may be,
to have his name included in that list.

(11) A Band List maintained by a band
shall indicate the date on which each name
was added thereto or deleted therefrom.

11. (1) Commencing on April 17, 1985,
a person is entitled to have his name
entered in a Band List maintained in the
Department for a band if

(a) the name of that person was entered
in the Band List for that band, or that
person was entitled to have his name
entered in the Band List for that band,
immediately prior to April 17, 1985;

(b) that person is entitled to be regis-
tered under paragraph 6(1)(b) as a
member of that band;

(c) that person is entitled to be regis-
tered under paragraph 6(1)(¢) and
ceased to be a member of that band by
reason of the circumstances set out in
that paragraph; or

(d) that person was born on or after
April 17, 1985 and is entitled to be
registered under paragraph 6(1)(/) and
both parents of that person are entitled
to have their names entered in the Band
List or, if no longer living, were at the
time of death entitled to have their
names entered in the Band List.

(2) Commencing on the day that is two
years after the day that an Act entitled 4n
Act to amend the Indian Act, introduced
in the House of Commons on February 28,
1985, is assented to, or on such earlier day
as may be agreed to under section 13.1,
where a band does not have control of its
Band List under this Act, a person is
entitled to have his name entered in a
Band List maintained in the Department
for the band

756

Indian

cette date, est dégagé de toute responsabi-
lité a I'égard de cette liste.

(10) La bande peut ajouter 4 la liste de
bande tenue par elle, ou en retrancher, le
nom de la personne qui, aux termes des
régles d’appartenance de la bande, a ou n'a
pas droit, selon le cas, 4 I'inclusion de son
nom dans la liste.

(11) La liste de bande tenue par celle-ci
indique la date oi chaque nom y a été
ajouté ou en a été retranché.

11. (1) A compter du 17 avril 1985, une
personne a droit 4 ce que son nom soit
consigné dans une liste de bande tenue
pour cette derniére au ministére si cile
remplit une des conditions suivantes :

a) son nom a été consigné dans cette
liste, ou elle avait droit & ce qu'il le soit
immédiatement avant le 17 avril 1985;

b) elle a droit d'étre inscrite en vertu de
'alinéa 6(1)b) comme membre de cette
bande;

¢) elle a droit d’étre inscrite en vertu de
P'alinéa 6(1)c) et a cessé d’étre un
membre de cette bande en raison des
circonstances prévues & cet alinéa;

d) elle est née aprés le 16 avril 1985 et
a droit d’étre inscrite en vertu de 'alinéa
6(1)f) et ses parents ont tous deux droit
4 ce que leur nom soit consigné dans la
liste de bande ou, s’ils sont décédés,
avaient ce droit 4 la date de leur décés.

(2) A compter du jour qui suit de deux
ans le jour ot la loi intitulée Loi modifiant
la Loi sur les Indiens, déposée & la Cham-
bre des communes le 28 février 1985, a
regu la sanction royale ou de la date anté-
rieure choisie en vertu de Particle 13.1,
lorsque la bande n'a pas la responsabilité
de la tenue de sa liste prévue 2 la présente
loi, une personne a droit 4 ce que son nom
soit consigné dans la liste de bande tenue
au ministére pour cette derniére :
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(@) if that person is entitled to be regis-
tered under paragraph 6(1)(d) or (e)
and ceased to be a member of that band
by reason of the circumstances set out in
that paragraph; or

(b) if that person is entitled to be regis-
tered under paragraph 6(1)(f) or sub-
section 6(2) and a parent referred to in
that provision is entitled to have his
name entered in the Band List or, if no
longer living, was at the time of death
entitled to have his name entered in the
Band List.

(3) For the purposes of paragraph
(1)(d) and subsection (2), a person whose
name was omitted or deleted from the
Indian Register or a band list in the cir-
cumstances set out in-paragraph 6(1)(c),
(d) or (g) who was no longer living on the
first day on which he would otherwise be
entitled to have his name entered in the
Band List of the band of which he ceased
to be a member shall be deemed to be
entitled to have his name so entered.

(4) Where a band amalgamates with
another band or is divided so as to consti-
tute new bands, any person who would
otherwise have been entitled to have his
name entered in the Band List of that
band under this section is entitled to have
his name entered in the Band List of the
amalgamated band or the new band to
which he has the closest family ties, as the
case may be,

12. Commencing on the day that is two
years after the day that an Act entitled An
Act to amend the Indian Act, introduced
in the House of Commons on February 28,
1985, is assented to, or on such earlier day
as may be agreed to under section 13.1,
any person who

(a) is entitled to be registered under
section 6, but is not entitled to have his
name entered in the Band List main-
tained in the Department under section
11, or

(b) is a member of another band,

is entitled to have his name entered in the
Band List maintained in the Department
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a) soit si elle a droit d'étre inscrite en
vertu des alinéas 6(1)d) ou e) et qu’elle
a cessé d'étre un membre de la bande en
raison des circonstances prévues a l'un
de ces alinéas;

b) soit si elle a droit d'étre inscrite en
vertu de P'alinéa 6(1)f) ou du paragra-
phe 6(2) et qu'un de ses parents visés &
I'une de ces dispositions a droit & ce que
son nom soit consigné dans la liste de
bande ou, s'il est décédé, avait ce droit &
la date de son déces.

(3) Pour I'application de Ialinéa (1)d)
et du paragraphe (2), la personne dont le
nom a été omis ou retranché du registre
des Indiens ou d'une liste de bande dans
les circonstances prévues aux alinéas
6(1)c), d) ou e) et qui est décédée avant le
premier jour ou elle a acquis le droit 3 ce
que son nom soit consigné dans la liste de
bande dont elle a cessé d’&tre membre est
réputée avoir droit 4 ce que son nom y soit
consigné.

(4) Lorsqu'une bande fusionne avec une
autre ou qu'elle est divisée pour former de
nouvelles bandes, toute personne qui aurait
par ailleurs eu droit 4 ce que son nom soit
consigné dans la liste de la bande en vertu
du présent article a droit 4 ce que son nom
soit consigné dans la liste de la bande issue
de la fusion ou de celle de la nouvelle
bande & I'égard de laquelle ses liens fami-
liaux sont les plus étroits,

12. A compter du jour qui suit de deux
ans le jour ot la loi intitulée Loi modifiant
la Loi sur les Indiens, déposée & la Cham-
bre des communes le 28 février 1985, a
recu la sanction royale ou de la date anté-
rieure choisie en vertu de Particle 13.1, la
personne qui,

a) soit a droit d’étre inscrite en vertu de
I'article 6 sans avoir droit & ce que son
nom soit consigné dans une liste de
bande tenue au ministére en vertu de
larticle 11,

b) soit est membre d’une autre bande,

a droit 4 ce que son nom soit consigné dans
la liste d’'une bande tenue au ministére

Présomption

Fusion ou
division de
bandes

Inseription
sujette au
consentement

-du conseil
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for a band if the council of the admitting
band consents.

13. Notwithstanding sections 11 and
12, no person is entitled to have his name
entered at the same time in more than one
Band List maintained in the Department.

13.1 (1) A band may, at any time prior
to the day that is two years after the day
that an Act entitled An Act to amend the
Indian Act, introduced in the House of
Commons on February 28, 1985, is assent-
ed to, decide to leave the control of its
Band List with the Department if a
majority of the electors of the band gives
its consent to that decision.

(2) Where a band decides to leave the
control of its Band List with the Depart-
ment under subsection (1), the council of
the band shall forthwith give notice to the
Minister in writing to that effect.

(3) Notwithstanding a decision under
subsection (1), a band may, at any time
after that decision is taken, assume control
of its Band List under section 10.

13.2 (1) A band may, at any time after
assuming control of its Band List under
section 10, decide to return control of the
Band List to the Department if a majority
of the electors of the band gives its consent
to that decision.

(2) Where a band decides to return
control of its Band List to the Department
under subsection (1), the council of the
band shall forthwith give notice to the
Minister in writing to that effect and shall
provide the Minister with a copy of the
Band List and a copy of all the member-
ship rules that were established by the
band under subsection 10(2) while the
band maintained its own Band List,

(3) Where a notice is given under sub-
section (2) in respect of a Band List, the
maintenance of that Band List shall be the
responsibility of the Department from the
date on which the notice is received and
from that time the Band List shall be
maintained in accordance with the mem-
bership rules set out in section 11.
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pour cette derniére si le conseil de la bande
qui I'admet en son sein y consent.

13. Par dérogation aux articles 11 et 12,
nul n'a droit 4 ce que son nom soit consi-
gné en méme temps dans plus d'une liste
de bande tenue au ministére.

13.1 (1) Une bande peut, avant le jour
qui suit de deux ans le jour od la lai
intitulée Loi modifiant la Loi sur les
Indiens, déposée & la Chambre des com-
munes le 28 février 1985, a recu la sanc-
tion royale, décider de laisser la responsa-
bilité de la tenue de sa liste au ministére &
condition d’y &tre autorisée par la majorité
de ses électeurs.

(2) Si la bande décide de laisser la
responsabilité de la tenue de sa liste an
ministére en vertu du paragraphe (1), le
conseil de la bande, sans délai, avise par
écrit le Ministre de la décision.

(3) Malgré la décision visée au paragra-
phe (1), la bande peut, en tout temps aprés
cette décision, assumer la responsabilité de
la tenue de sa liste en vertu de Particle 10.

13.2 (1) La bande peut, en tout temps
aprés avoir assumé la responsabilité de la
tenue de sa liste en vertu de Particle 10,
décider d'en remettre la responsabilité au
ministére & condition d'y étre autorisée par
la majorité de ses électeurs,

(2) Lorsque la bande décide de remettre
la responsabilité de la tenue de sa liste au
ministére en vertu du paragraphe (1), le
conseil de la bande, sans délai, avise par
écrit le Ministre de la décision et lui trans-
met une copie de la liste et le texte des
régles d’appartenance fixées par la bande
conformément au paragraphe 10(2) pen-
dant qu'elle assumait la responsabilité de
la tenue de sa liste,

(3) Lorsqu'est donné I'avis prévu au
paragraphe (2) i ['égard d’une liste de
bande, la tenue de cette derniére devient la
responsabilité du ministére 4 compter de la
date de réception de V'avis. Elle est tenue, 4
compter de cette date, conformément aux
régles  d’appartenance  prévues 3
'article 11,
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13.3 A person is entitled to have his
name entered in a Band List maintained in
the Department pursuant to section 13,2 if
that person was entitled to have his name
entered, and his name was entered, in the
Band List immediately before a copy of it
was provided to the Minister under subsec-
tion 13.2(2), whether or not that person is
also entitled to have his name entered in
the Band List under section 11,

Notice of Band Lists

14. (1) Within one month after the day
an Act entitled An Aer 10 amend the
Indian Act, introduced in the House of
Commons-on February 28, 1985, is assent-
ed to, the Registrar shall provide the coun-
cil of each band with a copy of the Band
List for the band as it stood immediately
prior to that day.

(2) Where a Band List is maintained by
the Department, the Registrar shall, at
least once every two months after a copy
of the Band List is provided to the council
of a band under subsection (1), provide the
council of the band with a list of the
additions to or deletions from the Band
List not included in a list previously pro-
vided under this subsection,

(3) The council of each band shall,
forthwith on receiving a copy of the Band
List under subsection (1), or a list of addi-
tions to and deletions from its Band List
under subsection (2), post the copy or the
list, as the case may be, in a conspicuous
place on the reserve of the band.

Inquiries

14.1 The Registrar shall, on inquiry
from any person who believes that he or
any person he represents is entitled to have
his name included in the Indian Register
or a Band List maintained in the Depart-
ment, indicate to the person making the
inquiry whether or not that name is
included therein.
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13.3 Une personne a droit 4 ce que son
nom soit consigné dans une liste de bande
tenue par le ministére en vertu de I'article
13.2 si elle avait droit 4 ce que son nom
soit consigné dans cette liste, et qu'il y a
effectivement été consigné, immédiate-
ment avant qu'une copie en soit transmise
au Ministre en vertu du paragraphe
13.2(2), que cette personne ait ou non
droit 4 ce que son nom soit consigné dans
cette liste en vertu de I'article 11.

Affichage des listes de bande

14. (1) Au plus tard un mois aprés la
date oi la loi intitulée Loi modifiant la
Loi sur les Indiens, déposée 4 la Chambre
des communes le 28 février 1985, a regu la
sanction royale, le registraire transmet au
conseil de chaque bande une copie de la
liste de la bande dans son état précédant
immédiatement cette date.

(2) Si la liste de bande est tenue au
ministére, le registraire, au moins une fois
tous les deux mois aprés la transmission
prévue au paragraphe (1) d’une copie de la
liste au conseil de la bande, transmet a ce
dernier une liste des additions & 1a liste et
des retranchements de celle~ci non compris.
dans une liste antérieure transmise en’
vertu du présent paragraphe,

(3) Le conseil de chaque bande, dés
qu'il regoit copie de la liste de bande
prévue au paragraphe (1) ou la liste des
additions et des retranchements prévue au
paragraphe (2), affiche la copie ou la liste,
selon le cas, en un lieu bien en évidence
dans la réserve de la bande.

Demandes

-14.1 Le registraire, 4 la demande de
toute personne qui croit qu’elle-méme ou
que la personne qu’elle représente a droit &
'inclusion de son nom dans le registre des
Indiens ou une liste de bande tenue au
ministére, indique sans délai & I'auteur de
la demande si ce nom y est inclus ou non.

11
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14.2 (1) A protest may be made in
respect of the inclusion or addition of the
name of a person in, or the omission or
deletion of the name of a person from, the
Indian Register, or a Band List main-
tained in the Department, within three
years after the inclusion or addition, or
omission or deletion, as the case may be,
by notice in writing to the Registrar, con-
taining a brief statement of the grounds
therefor.

(2) A protest may be made under this

section in respect of the Band List of a
band by the council of the band, any
member of the band or the person in
respect of whose name the protest is made
or his representative.

(3) A protest may be made under this
section in respect of the Indian Register by
the person in respect of whose name the
protest is made or his representative.

(4) The onus of establishing the grounds
of a protest under this section lies on the
person making the protest.

(5) Where a protest is made to the
Registrar under this section, he shall cause
an investigation to be made into the
matter and render a decision.

(6) For the purposes of this section, the
Registrar may receive such evidence on
oath, on affidavit or in any other manner,
whether or not admissible in a court of
law, as in his discretion he sees fit or
deems just.

(7) Subject to section 14.3, the decision
of the Registrar under subsection (5) is
final and conclusive.

14,3 (1) Within six months after the
Registrar renders a decision on a protest
under section 14.2,

(a) in the case of a protest in respect of
the Band List of a band, the council of
the band, the person by whom the pro-
test was made, or the person in respect
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Protestations

14.2 (1) Une protestation peut étre for-
mulée, par avis écrit au registraire renfer-
mant un bref exposé des motifs invoqués,
contre linclusion ou I'addition du nom
d’une personne dans le registre des Indiens
ou une liste de bande tenue au ministére
ou contre 'omission ou le retranchement
de son nom de ce registre ou d’une telle
liste dans les trois ans suivant soit 'inclu-
sion ou IPaddition, soit 'omission ou le
retranchement.

(2) Une protestation peut étre formulée
en vertu du présent article & I’égard d’une
liste de bande par le conseil de cette
bande, un membre de celle-ci ou la per-
sonne dont le nom fait I'objet de la protes-
tation ou son représentant,

(3) Une protestation peut étre formulée
en vertu du présent article 4 I'égard du
registre des Indiens par la personne dont le
nom fait 'objet de la protestation ou son
représentant.

(4) La personne qui formule la protesta-
tion prévue au présent article a la charge
d’en prouver le bien-fondé.

(5) Lorsqu'une protestation lui est
adressée en vertu du présent article, le
registraire fait tenir une enquéte sur la
question et rend une décision.

(6) Pour I'application du présent article,
le registraire peut recevoir toute preuve
présentée sous serment, sous déclaration
sous serment ou autrement, si celui-ci, 3
son appréciation, ['estime indiquée ou
équitable, que cette preuve soit ou non
admissible devant les tribunaux,

(7) Sous réserve de I'article 14.3 la déci-
sion du registraire visée au paragraphe (5)
est finale et péremptoire,

14.3 (1) Dans les six mois suivant la
date de la décision du registraire sur une
protestation prévue & P'article 14.2 :

a) soit, s'il s’agit d’une protestation for-

mulée 3 égard d'une liste de bande, le

conseil de la bande, la personne qui a

formulé la protestation ou la personne

33-34 Eriz. 11

Protestations

Protestation
relative & la
liste de bande

Protestation
relative 2u
registre des
Indiens

Charge de la
preuve

Le registraire
fait tenir une
enquéte

Preuve

Décision finale

Appel



S

e

e

Wistiinani

1985.

Copy of notice
of appeal to the
Registrar

Material to be
filed with the
court by
Registrar

Decision

Court

Indiens C. 27

of whose name the protest was made or
his representative, or

(b) in the case of a protest in respect of
the Indian Register, the person in
respect of whose name the protest was
made or his representative,
may, by notice in writing, appeal the deci-
sion to a court referred to in subsection

(5).

(2) Where an appeal is taken under this
section, the person who takes the appeal
shall forthwith provide the Registrar with
a copy of the notice of appeal.

(3) On receipt of a copy of a notice of
appeal under subsection (2), the Registrar
shall forthwith file with the court a copy of
the decision- being appealed together with
all documentary evidence considered in
arriving at that decision and any recording
or transcript of any oral proceedings relat-
ed thereto that were held before the
Registrar.

(4) The court may, after hearing an
appeal under this section,

(a) affirm, vary or reverse the decision
of the Registrar; or

(b) refer the subject-matter of the
appeal back to the Registrar for recon-
sideration or further investigation.

(5) An appeal may be heard under this
section

(a) in the Province of Prince Edward
Island, the Yukon Territory or the
Northwest Territories, before the
Supreme Court;

(b) in the Province of New Brunswick,
Manitoba, Saskatchewan or Alberta,
before the Court of Queen’s Bench;

(¢) in the Province of Quebec, before
the Superior Court for the district in
which the band is situated or in which
the person who made the profest resides,
or for such other district as the Minister
may designate; or

(d) in any other province, before the
county or district court of the county or
district in which the band is situated or
in which the person who made the pro-
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dont le nom fait I'objet de la protesta-

tion ou son représentant,

b) soit, s'il s’agit d’une protestation for-

mulée 4 I'égard du registre des Indiens,

la personne dont le nom a fait 'objet de

la protestation ou son représentant,
peuvent, par avis écrit, interjeter appel de
la décision & la cour visée au paragraphe

(5).

(2) Lorsqu'il est interjeté appel en vertu
du présent article, 'appelant transmet sans
délai au registraire une copie de l'avis
d'appel.

(3) Sur réception de la copie de 'avis
d’appel prévu au paragraphe (2), le regis-
traire dépose sans délai 4 la cour une copie
de la décision en appel, toute la preuve
documentaire prise en compte pour la
décision, ainsi que l'enregistrement ou la
transcription des débats devant le regis-
traire.

(4) La cour peut, & lissue de I'audition
de P'appel prévu au présent article :

a) soit confirmer, modifier ou renverser
la décision du registraire;

b) soit renvoyer la question en appel au
registraire pour réexamen ou nouvelle
enquéte.

(5) L’appel prévu au présent article peut
étre entendu ;

a) dans la province de I'lle-du-Prince-
Edouard, le territoire du Yukon et les
territoires du Nord-Ouest, par la Cour
supréme;

b) dans la province du Nouveau-Bruns-
wick, du Manitoba, de la Saskatchewan
ou d’Alberta, par la Cour du Banc de la
Reine;

c) dans la province de Québec, par la
Cour supérieure du district ol la bande
est située ou dans lequel réside la per-
sonne qui a formulé la protestation, ou
de tel autre district désigné par le
Ministre;

d) dans les autres provinces, par un
juge de la cour de comté ou de district
du comté ou du district ol la bande est

13
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test resides, or of such other county or
district as the Minister may designate.”

5. Subsections 15(1) to (4) of the said Act
are repealed and the following substituted
therefor:

“Payments in Respect of Persons Ceasing to
be Band Members”

6. (1) Subsection 16(1) of the said Act is
repealed.

(2) Subsection 16(3) of the said Act is
repealed.

7. (1) Subsection 17(1) of the said Act is
repealed and the following substituted
therefor:

*“New Bands

Minister may 17. (1) The Minister may, whenever he
constitute new

bands considers it desirable,

{a) amalgamate bands that, by a vote
of a majority of their electors, request to
be amalgamated; and

(b) constitute new bands and establish
Band Lists with respect thereto from
existing Band Lists, or from the Indian
Register, if requested to do so by per-
sons proposing to form the new bands.”

(2) Subsection 17(3) of the said Act is
repealed and the following substituted
therefor:

No protest “(3) No protest may be made under

section 14.2 in respect of the deletion from
or the addition to a Band List consequent
on the exercise by the Minister of any of
his powers under subsection (1).”

8. The said Act is further amended by
adding thereto, immediately after section 18
thereof, the following section:

Children of

panirenal 18.1 A member of a band who resides

on the reserve of the band may reside
there with his dependent children or any
children of whom he has custody.”

située ou dans lequel réside la personne
qui a formulé la protestation, ou de tel
autre comté ou district désigné par le
Ministre.»

S. Les paragraphes 15(1) 4 (4) de la
méme loi sont abrogés et remplacés par ce
qui suit ;

«Paiements aux personnes qui cessent d'étre
membres d’une bande»

6. (1) Le paragraphe 16(1) de la méme loi
est abrogé.

(2) Le paragraphe 16(3) de la méme loi
est abrogé.

7. (1) Le paragraphe 17(1) de la méme loi
est abrogé et remplacé par ce qui suit :

«Nouvelles bandes

17. (1) Le Ministre peut, lorsqu’il I'es-
time & propos :
a) fusionner les bandes qui, par un vote

majoritaire de leurs électeurs, deman-
dent la fusion;

b) constituer de nouvelles bandes et éta-
blir 4 leur égard des listes de bande &
partir des listes de bande existantes, ou
du registre des Indiens, s'il lui en est fait
la demande par des personnes proposant
la constitution de nouvelles bandes.»

(2) Le paragraphe 17(3) de la méme loi
est abrogé et remplacé par ce qui suit :

«(3) Aucune protestation ne peut étre
formulée en vertu de l'article 14.2 &
I'égard d’un retranchement d'une liste de
bande ou d’une addition & celle-ci qui
découle de I'exercice par le Ministre de
I'un de ses pouvoirs prévus au paragraphe

(1)

8. La méme loi est modifiée par insertion,
aprés I'article 18, de ce qui suit :

«18.1 Le membre d'une bande qui
réside sur la réserve de cette derniére peut
y résider avec ses enfants & charge ou tout
enfant dont il a la garde.»
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9. (1) Subsections 48(13) and (14) of the
said Act are repealed.

(2) Subsection 48(16) of the said Act is
repealed and the following substituted
therefor:

Definition of *“(16) In this section, “child” includes a

child child born in or out of wedlock, a legally
adopted child and a child adopted in
accordance with Indian custom.”

10. (1) Section 64 of the said Act is
renumbered as subsection 64(1).

(2) Section 64 of the said Act is further
amended by adding thereto the following
subsection:

EXR::;ﬁ!“;Cc °£ “(2) The Minister may make expendi-
o cordancy tures out of the capital moneys of a band
with by-laws in accordance with by-laws made pursuant
to paragraph 81(1)(p.3) for the purpose of
making payments to any person whose
name was deleted from the Band List of
the band in an amount not exceeding one

per capita share of the capital moneys,”

11. The said Act is further amended by
adding thereto, immediately after section 64
thereof, the following section:

Limitation in “64.1 (1) A person who has received an
;f,‘;;c:ag{,s amount that exceeds one thousand dollars
6()ch (dand  under paragraph 15(1)(a), as it read
@ immediately prior to April 17, 1985, or
under any former provision of this Act

relating to the same subject-matter as that

paragraph, by reason of ceasing to be a

member of a band in the circumstances set

out in paragraph 6(1)(c), (d) or (e) is not

entitled to receive an amount under para-

graph 64(1)(a) until such time as the

aggregate of all amounts that he would,

but for this subsection, have received

under paragraph 64(1)(a) is equal to the

amount by which the amount that he

received under paragraph 15(1)(a), as it

read immediately prior to April 17, 1985,

or under any former provision of this Act

relating to the same subject-matter as that
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9. (1) Les paragraphes 48(13) et (14) de
la méme loi sont abrogés.

(2) Le paragraphe 48(16) de la méme loi
est abrogé et remplacé par ce qui suit ;

«(16) Au présent article, «enfants com-
prend un enfant né du mariage ou hors
mariage, un enfant légalement adopté et
un enfant adopté conformément aux cou-
tumes indiennes.»

10. (1) Le numéro d'article 64 de la méme

loi est remplacé par le numéro de paragraphe
64(1).

(2) L'article 64 de la méme loi est modifié
par adjonction de ce qui suit :

«(2) Le Ministre peut effectuer des
dépenses sur les deniers au compte de capi-
tal d'une bande conformément aux statuts
administratifs établis en vertu de P’alinéa
81(1)p.3) en vue de faire des paiements
toute personne dont le nom a &té retranché
de la liste de la bande pour un montant
n'excédant pas une part per capita des
deniers au compte de capital.»

11, La méme loi est modifiée par inser-
tion, aprés l'article 64, de ce qui suit :

«64.1 (1) Une personne qui a regu un
montant supérieur 4 mille dollars en vertu
de I'alinéa 15(1)a), dans sa version précé-
dant immédiatement le 17 avril 1985, ou
en vertu de toute disposition antérieure de
la présente loi portant sur le méme sujet
que celui de cet alinéa, du fait qu’elle a
cess¢ d'étre membre d’une bande dans les
circonstances prévues aux alinéas 6(1)c),
d) ou e) n'a pas droit de recevoir de mon-
tant en vertu de I'alinéa 64(1)a) jusqu’a ce
que le total de tous les montants qu'elle
aurait regus en vertu de 'alinéa 64(1)a),
n'elit été le présent paragraphe, égale la
part du montant qu'elle a regu en vertu de
I'alinéa 15(1)a), dans sa version précédant
immédiatement le 17 avril 1985, ou en
vertu de toute disposition antérieure de la
présente loi portant sur le méme sujet que

15
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paragraph, exceeds one thousand dollars,
together with any interest thereon,

(2) Where the council of a band makes
a by-law under paragraph 81(1)}(p.4)
bringing this subsection into effect, a
person who has received an amount that
exceeds one thousand dollars under para-
graph 15(1)(a), as it read immediately
prior to April 17, 1985, or under any
former provision of this Act relating to the
same subject-matter as that paragraph, by
reason of ceasing to be a member of the
band in the circumstances set out in para-
graph 6(1)(c), {(d) or (e) is not entitled to
receive any benefit afforded to members of
the band as individuals as a result of the
expenditure of Indian moneys under para-
graphs 64(1)(b) to (k), subsection 66(1) or
subsection 69(1) until the amount by
which the amount so received exceeds one
thousand dollars, together with any inter-
est thereon, has been repaid to the band.

(3) The Governor in Council may make
regulations prescribing the manner of
determining interest for the purpose of
subsections (1) and (2).”

12. Section 66 of the said Act is amended

by adding thereto, immediately after subsec-
tion (2) thereof, the following subsection:

*(2.1) The Minister may make expen-
ditures out of the revenue moneys of a
band in accordance with by-laws made
pursuant to paragraph 81(1)(p.3) for the
purpose of making payments to any person
whose name was deleted from the Band
List of the band in an amount not exceed-
ing one per capita share of the revenue
moneys.”

13. Section 68 of the said Act is repealed

and the following substituted therefor:

“68. Where the Minister is satisfied
that an Indian

(a) has deserted his spouse or family

without sufficient cause,

(4) has conducted himself in such a

manner as to justify the refusal of his

spouse or family to live with him, or
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celui de ce paragraphe, en excédant de
mille dollars, y compris les intéréts.

(2) Lorsque le conseil d’une bande éta-
blit des statuts administratifs en vertu de
'alinéa 81(1)p.4) mettant en vigueur le
présent paragraphe, la personne qui a regu
un montant supérieur 4 mille dollars en
vertu de I'alinéa 15(1)a) dans sa version
précédant immédiatement le 17 avril 1985,
ou en vertu de toute autre disposition anté-
rieure de la présente loi portant sur le
méme sujet que celui de cet alinéa, parce
qu'elle a cessé d’étre membre de la bande
dans les circonstances prévues aux alinéas
6(1)c), d) ou €) n'a droit de recevoir aucun
des avantages offerts aux membres de la
bande 4 titre individuel résultant de la
dépense de deniers des Indiens au titre des
alinéas 64(1)b) & k), du paragraphe 66(1)
ou du paragraphe 69(1) jusqu'd ce que
I'excédent du montant ainsi regu sur mille
dollars, y compris I'intérét sur celui-ci, ait
€1é remboursé i la bande,

(3) Le gouverneur en conseil peut pren-
dre des réglements prévoyant la fagon de
déterminer les intéréts pour 'application
des paragraphes (1) et (2).»

12. L’article 66 de la méme loi est modifié

par adjonction, aprés le paragraphe (2), de
ce qui suit ;

«(2.1) Le Ministre peut effectuer des
dépenses sur les derniers de revenu de la
bande conformément aux statuts adminis-
tratifs visés a l'alinéa B1(1)p.3) en vue
d'effectuer des paiements 4 une personne
dont le nom a été retranché de la liste de
bande jusqu'd concurrence d’un montant
n'excédant pas une part per capita des
fonds de revenu.s

13. L’article 68 de la méme loi est abrogé

et remplacé par ce qui suit :

«68. Lorsque le Ministre est convaincu
qu'un Indien :

a) a abandonné son conjoint ou sa

famille sans raison suffisante,

Y

b) s’est conduit de fagon & justificr le
refus de son conjoint ou de sa famille de
vivre avec lui, ou
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(c) has been separated by imprisonment
from his spouse and family,

the Minister may order that payments of
any annuity or interest money to which
that Indian is entitled shall be applied to
the support of the spouse or family or both
the spouse and family of that Indian.”

14. Subsections 77(1) and (2) of the said
Act are repealed and the following substitut-
ed therefor:

Eligibility of “77. (1) A member of a band who has

votersforchiel  attained the age of eighteen years and is
ordinarily resident on the reserve is quali-
fied to vote for a person nominated to be
chief of the band and, where the reserve
for voting purposes consists of one section,
to vote for persons nominated as council-
lors.

Councillor (2) A member of a band who is of the
full age of eighteen years and is ordinarily
resident in a section that has been estab-
lished for voting purposes is qualified to
vote for a person nominated to be council-
lor to represent that section.”

15. Section 81 of the said Act is amended
by adding thereto, immediately after para-
graph (p) thereof, the following paragraphs:

“(p.1) the residence of band members and
other persons on the reserve;

(p.2) to provide for the rights of spouses
and children who reside with members of
the band on the reserve with respect to any
matter in relation to which the council
may make by-laws in respect of members
of the band;

(p.3) to authorize the Minister to make
payments out of capital or revenue moneys
to persons whose names were deleted from
the Band List of the band;

(p.4) to bring subsection 10(3) or 64.1(2)
into effect in respect of the band;”

15.1 (1) Paragraph 81(r) of the said Act
is repealed and the following substituted
therefor:

165

c) a été séparé de son conjoint et de sa
famille par emprisonnement,

il peut ordonner que les paiements de
rentes ou d'intéréts auxquels cet Indien a
droit soient appliqués au soutien du con-
joint ou de la famille ou du conjoint et de
la famille de ce dernier.»

14. Les paragraphes 77(1) et (2) de la
méme loi sont abrogés et remplacés par ce
qui suit :

«77. (1) Un membre d’une bande, qui a
dix-huit ans révolus et réside ordinaire-
ment dans la réserve, a qualité pour voter
en faveur d'une personne présentée comme
candidat au poste de chef de la bande et,
lorsque la réserve, aux fins d’élection, ne

_comprend qu'une section, pour voter en
faveur de personnes présentées aux postes
de conseillers.

{(2) Un membre d'une bande, qui a dix-
huit ans révolus et réside ordinairement
dans une section établie aux fins de vota-
tion, a qualité pour voter en faveur d’une
personne présentée au poste de conseiller
pour représenter cette section,»

15. L’article 81 de la méme loi est modifié

par insertion, aprés l'alinéa p), de ce qui
suit :

ep.1) la résidence des membres de la
bande ou des autres personnes sur la
réserve;

p.2) Padoption de mesures relatives aux
droits des conjoints ou des enfants qui
résident avec des membres de la bande
dans une réserve pour toute matiére au
“sujet de laquelle le conseil peut établir des
statuts administratifs 4 'égard des mem-
bres de la bande;

p.3) Pautorisation du Ministre 4 effectuer
des paiements sur des deniers au compte
de capital ou des deniers de revenu aux
personnes dont les noms ont été retranchés
de la liste de la bande;

p.4) la mise en vigueur des paragraphes
10(3) ou 64.1(2) 4 ’égard de la bande;»

15.1 (1) L’alinéa 81r) de la méme loi est

abrogé et remplacé par ce qui suit :

17
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“(r) the imposition on summary convic-
tion of a fine not exceeding one thousand
dollars or imprisonment for a term not
exceeding thirty days, or both, for viola-
tion of a by-law made under this section.”

(2) Section 81 of the said Act is renum-
bered as subsection 81(1).

(3) Section 81 of the said Act is further
amended by adding thereto the following

subsections:
Power to “(2) Where any by-law of a band is
restrain by . e .
order where contravened and a conviction entered, in
conviction addition to any other remedy and to any
entgred - - penalty imposed by the by-law, the court
in which the conviction has been entered,
and any court of competent jurisdiction
thereafter, may make an order prohibiting
the continuation or repetition of the
offence by the person convicted.
Power to (3) Where any by-law of a band passed
restrain by is contravened, in addition to any other
remedy and to any penalty imposed by the
by-law, such contravention may be
restrained by court action at the instance
of the band council,”
16. The said Act is further amended by
adding thereto, immediately after section 85
thereof, the following section:
By-laws “85.1 (1) Subject to subsection (2), the
olatingto. council of a band may make by-laws

(@) prohibiting the sale, barter, supply
or manufacture of intoxicants on the
reserve of the band;

(b) prohibiting any person from being
intoxicated on the reserve;

(c) prohibiting any person from having
intoxicants in his possession on the
reserve; and

(d) providing for exceptions to any of
the prohibitions established pursuant to
paragraph (&) or (c).

766

«) P'imposition, sur déclaration sommaire
de culpabilité, d’'une amende n'excédant
pas mille dollars ou d'un emprisonnement
d’au plus trente jours, ou de 'amende et de
I'emprisonnement 4 la fois, pour violation
d'un statut administratif établi aux termes
du présent article.»

(2) L’article 81 de la méme loi devient le

paragraphe 81(1).

(3) Larticle 81 de la méme loi est modifié

par adjonction de ce qui suit :

«(2) Lorsqu'un statut administratif
d’une bande est violé et qu'une déclaration
de culpabilité est prononcée, en plus de
tout autre reméde et de toute pénalité
imposée par le statut administratif, le tri-
bunal dans lequel a été prononcée la décla-
ration de culpabilité, et tout tribunal com-
pétent par la suite, peut rendre une
ordonnance interdisant la continuation ou
la répétition de I'infraction par la personne
déclarée coupable.

(3) Lorsqu'un statut administratif d’une
bande est violé, en plus de tout autre
remede et de toute pénalité imposée par le
statut administratif, cette violation peut
étre refrénée par une action en justice 4 la
demande du conseil de bande.»

16. La méme loi est modifiée par inser-

tion, aprés I'article 85, de ce qui suit :

«85.1 (1) Sous réserve du paragraphe
(2), le conseil d’'une bande peut établir des
statuts administratifs :

a) interdisant de vendre, de faire le
troc, de fournir ou de fabriquer des spi-
ritueux sur la réserve de la bande;

b) interdisant 4 toute personne d'étre en
état d’ivresse sur la réserve;

¢) interdisant 4 toute personne d’avoir
en sa possession des spiritueux sur la
réserve;

d) prévoyant des exceptions aux inter-
dictions établies en vertu des alinéas b)
ou ¢).
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(2) A by-law may not be made under
this section unless it is first assented to by
a majority of the electors of the band who
voted at a special meeting of the band
called by the council of the band for the
purpose of considering the by-law.

(3) A copy of every by-law made under
this section shall be sent by mail to the
Minister by the chief or a member of the
council of the band within four days after
it is made.

(4) Every person who contravenes a
by-law made under this section is guilty of
an offence and is liable on summary
conviction

(a) in the case of a by-law made under
paragraph (1)(a), to a fine of not more
than one thousand dollars or to impris-
onment for a term not exceeding six
months or to both; and

() in the case of a by-law made under
paragraph (1)(b) or (¢), to a fine of not
more than one hundred dollars or to
imprisonment for a term not exceeding
three months or to both.”

17. Sections 94 to 100 of the said Act are
repealed and the following substituted
therefor:

“OFFENCES”

18. Subsection 103(1) of the said Act is
repealed and the following substituted
therefor:

“103. (1) Whenever a peace officer, a
superintendent or a person authorized by
the Minister believes on reasonable
grounds that an offence against section 33,
85.1, 90 or 93 has been committed, he may
seize all goods and chattels by means of or

_ in relation to which he believes on reason-
able grounds the offence was committed.”

19. Sections 109 to 113 of the said Act are
repealed.

C. 27

(2) Les statuts administratifs prévus au
présent article ne peuvent étre établis qu'a-
vec le consentement préalable de la majo-
rité des €lecteurs de la bande ayant voté &
I'assemblée spéciale de la bande convoquée
par le conseil de cette derniére pour I'étude
de ces statuts.

(3) Le chef ou un membre du conseil de
la bande doit envoyer par courrier au
Ministre une copie de chaque statut admi-
nistratif prévu au présent article dans les
quatre jours suivant son établissement.

(4) Toute personne qui enfreint un
statut administratif établi en vertu du pré-
sent article commet une infraction et
encourt, sur déclaration de culpabilité par
procédure sommaire :

a) dans le cas d'un statut administratif
établi en vertu de I'alinéda (1)a), une
amende maximale de mille dollars et un
emprisonnement maximal de six mois,
ou une de ces peines;

b) dans le cas d’un statut administratif
établi en vertu des alinéas (1)) ou ¢),
une amende maximale de cent dollars et
un emprisonnement maximal de trois
mois, ou l'une de ces peines.»

17. Les articles 94 4 100 de la méme loi
sont abrogés et remplacés par ce qui suit :

«PEINES»

18, Le paragraphe 103(1) de la mé&me loi
est abrogé et remplacé par ce qui suit ;

«103, (1) Chaque fois qu’un agent de Iz
paix, un surintendant ou une autre per-
sonne autorisée par le Ministre a des
motifs raisonnables de croire qu'une
infraction aux articles 33, 85.1, 90 ou 93 a
été commise, il peut saisir toutes les mar-
chandises et tous les biens meubles au
moyen ou 3 I'égard desquels il a des motifs
raisonnables de croire que linfraction a
été commise.»

19. Les articles 109 4 113 de la méme loi
sont abrogés.
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20. (1) All that portion of subsection
119(2) of the said Act preceding paragraph
(a) thereof is repealed and the following
substituted therefor:

“(2) Without restricting the generality
of subsection (1), a truant officer may,
subject to subsection (2.1),”

(2) Section 119 of the said Act is further
amended by adding thereto, immediately
after subsection (2) thereof, the following
subsections:

“(2.1) Where any place referred to in
paragraph (2)(a) is a dwelling-house, a
truant officer may not enter that dwelling-
house without the consent of the occupant
except under the authority of a warrant
issued under subsection (2.2).

(2.2) Where on ex parte application a
justice of the peace is satisfied by informa-
tion on oath

(a) that the conditions for entry
described in paragraph (2)(a) exist in
relation to a dwelling-house,

(b) that entry to the dwelling-house is
necessary for any purpose relating to the
administration or enforcement of this
Act, and

(c) that entry to the dwelling-house has
been refused or that there are reason-
able grounds for believing that entry
thereto will be refused,

he may issue a warrant under his hand
authorizing the truant officer named
therein to enter that dwelling-house sub-
ject to such conditions as may be specified
in the warrant.

(2.3) In executing a warrant issued
under subsection (2.2), the truant officer
named therein shall not use force unless he
is accompanied by a peace officer and the
use of force has been specifically author-
ized in the warrant.”

21. For greater certainty, no claim lies
against Her Majesty in right of Canada, the
Minister, any band, council of a band or
member of a band or any other person or
body in relation to the omission or deletion of

768

20. (1) Le passage du paragraphe 119(2)
de la méme loi qui précéde l'alinéa a) est
abrogé et remplacé par ce qui suit :

«(2) Sans qu’en soit restreinte la portée
générale du paragraphe (1), un agent de
surveillance peut, sous réserve du paragra-
phe (2.1) »

(2) L'article 119 de la méme loi est modi-
fié par insertion, aprés le paragraphe (2), de
ce qui suit ;

«(2.1) Lorsque I’endroit visé & I'alinéa
(2)a) est une maison d'habitation, I'agent
de surveillance ne peut y pénétrer sans
I'autarisation de I"occupant qu’en vertu du
mandat prévu au paragraphe (2.2):

(2.2) Sur demande ex parte, le juge de
paix peut délivrer sous son seing un
mandat autorisant I'agent de surveillance
qui y est nommé, sous réserve des condi-
tions éventuellement fixées dans le
mandat, & pénétrer dans une maison d’ha-
bitation s'il est convaincu, d’aprés une
dénonciation sous serment, de ce qui suit :

a) les circonstances prévues a Palinéa
(2)a) dans lesquelles un agent peut y
pénétrer existent;

b) il est nécessaire d'y pénétrer pour
I'application de la présente loi;

¢) un refus d’y pénétrer a été opposé ou
il y a des motifs raisonnables de croire
qu'un tel refus sera opposé.

(2.3) L’agent de surveillance nommé
dans le mandat prévu au paragraphe (2.2)
ne peut recourir 4 la force dans I'exécution
du mandat que si celui-ci en autorise
expressément l'usage et que si lui-méme
est accompagné d'un agent de la paix.»

21. Il demeure entendu qu'il ne peut étre
présenté aucune réclamation contre Sa
Majesté du chef du Canada, le Ministre, une
bande, un conseil de bande, un membre
d'une bande ou autre personne ou organisme
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the name of a person from the Indian Regis-
ter in the circumstances set out in paragraph
6(1)(c), (d) or (&) of the Indian Act.

22. (1) The Minister shall cause to be laid
before each House of Parliament, not later
than two years after this Act is assented to, a
report on the implementation of the amend-
ments to the Indian Act, as enacted by this
Act, which report shall include detailed
information on

(a) the number of people who have been
registered under section 6 of the Indian
Act, and the number entered on each Band
List under subsection 11(1) of that Act,
since April 17, 1985; ,

(b) the names and number of bands that
have assumed control of their own mem-
bership under section 10 of the Indian Act;
and

{c) the impact of the amendments on the
lands and resources of Indian bands.

(2) Such committee of Parliament as may
be designated or established for the purposes
of this subsection shall, forthwith after the
report of the Minister is tabled under subsec-
tion (1), review that report and may, in the
course of that review, undertake a review of
any provision of the Indian Act enacted by
this Act.

23. (1) Subject to subsection (2), this Act
shall come into force or be deemed to have
come into force on April 17, 1985,

(2) Sections 17 and 18 shall come into
force six months after this Act is assented to.

C. 27

relativement 4 'omission ou au retranche-
ment du nom d’une personne du registre des
Indiens dans les circonstances prévues aux
alinéas 6(1)c), d) ou e) de la Loi sur les
Indiens.

22. (1) Au plus tard deux ans aprés la
sanction royale de la présente loi, le Ministre
fait déposer devant chaque chambre du Par-
lement un rapport sur l'application des modi-
fications de la Loi sur les Indiens prévues
dans la présente loi. Le rapport contient des
renseignements détaillés sur :

a) le nombre de personnes inscrites en
vertu de 'article 6 de la Loi sur les Indiens
et le nombre de personnes dont le nom a
¢été consigné dans une liste de bande en
vertu du paragraphe 11(1) de cette loi,
depuis le 17 avril 1985;

b) les noms et le nombre des bandes qui
décident de I'appartenance a leurs effectifs
en vertu de 'article 10 de la Loi sur les
Indiens;

¢) l'effet des modifications sur les terres et
les ressources des bandes d'Indiens.

(2) Le Comité du Parlement que ce der-
nier peut désigner ou établir pour I'applica-
tion du présent paragraphe doit examiner
sans délai aprés son dépdt par le Ministre le
rapport visé au paragraphe (1). Le comité
peut, dans le cadre de cet examen, procéder &
la révision de toute disposition de la Loi sur
les Indiens prévue A la présente loi,

23. (1) Sous réserve du paragraphe (2), la
présente loi entre en vigueur ou est réputée
étre entrée en vigueur le 17 avril 1985,

(2) Les articles 17 et 18 entrent en vigueur
six mois aprés que la présente loi a regu la
sanction royale.

QUEEN'S PRINTER FOR CANADA © IMPRIMEUR DE LA REINE POUR LE CANADA
OTTAWA, 1985
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Sawridge Band v. Canada, [2003] 4 FCR

748, 2003 FCT 347 (CanLII)

Date: 2003-03-27

Docket: T-66-86A

Other [2003] 3 CNLR 344; 232 FTR 54

citations:

Citation: Sawridge Band v. Canada, [2003] 4 FCR 748, 2003 FCT 347 (CanLII),
<http://canlii.ca/t/hbg>, retrieved on 2016-09-05

T-66-86 A
2003 FCT 347

Bertha L'Hirondelle suing on her own behalf and on behalf of all other members of the
Sawridge Band (Plaintiffs)

W
Her Majesty the Queen (Defendant)
and

Native Council of Canada, Native Council of Canada (Alberta), Non-Status Indian
Association of Alberta, Native Women's Association of Canada (Interveners)

Indexed as: Sawridge Band v. Canada (T.D.)
Trial Division, Hugessen J.--Toronto, March 19 and 20; Edmonton, March 27, 2003.

Native Peoples -- Registration -- Crown motion for interlocutory declaration or mandatory
injunction requiring registration on Band List of persons having acquired rights under 1985
amendments to Indian Act -- Crown says Band has refused to comply with Bill C-31
remedial provisions -- Interim relief necessary due to old age of women seeking registration,
protracted litigation -- Band's argument. doing only what empowered by legislation --
Interim declaration could not be granted -- Band having effectively given itself injunction to
which not entitled in terms of irreparable harm, balance of convenience -- Public interest
damaged by Band's flouting of law enacted by Parliament - Court having power to grant
injunction -- Crown not lacking standing -- Irrelevant that some of 11 women in question
not having applied under Band membership rules as implicitly refused -- Amendments
intended to bring Indian Act into line with Charter guarantee of gender equality -- Band
having imposed onerous membership application rules for acquired rights persons --

https:/iwww.canlii.org/en/ca/fct/doc/2003/2003fct347/2003fct347 htmi?autocompleteStr=Sawridge%202003&autocompletePos =1
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Whether acquired rights persons entitled to automatic membership, inclusion in Band's own
List -- As of date assumed control of List, Band obliged to include names of acquired rights
women -- Could not create membership barriers for those deemed members by law --
Intention of Parliament revealed by House of Commons debates -- Amendments recognized
womnen's rights at expense of certain Native rights -- Mandatory injunction granted.

Administrative Law -- Judicial Review -- Injunctions -- Interlocutory mandatory injunction
sought by Crown requiring registration on Indian Band List of persons having acquired
rights under 1985 Indian Act amendments -- Crown says Band refused to comply with
remedial legislation -- Interim relief needed as litigation protracted, women seeking
registration aged -- Band says just exercising powers conferred by legislation -- Band
having, in effect, given itself injunction, disregarding law -- Three-part test reversed in
unusual circumstances: has Band raised serious issue, will it suffer irreparable harm if law
enforced, where lies balance of convenience? -- Band not meeting last two parts of test --
Enforcement of law rarely causes irreparable harm -- Flouting of law damaging to public
interest -- Private interests of women seeking registration - Delegated, subordinate Band
legislation (membership rules) insufficient to abrogate Charter-protected rights -~
Mandatory injunction granted.

Some 17 years ago, plaintiff commenced litigation against the Crown secking a declaration
that the 1985 amendments to the /ndian Act--Bill C-31--were unconstitutional. That
legislation, while conferring on bands the right to control their own band lists, obliged them
to include certain persons in their membership.

This motion by the Crown was for an interlocutory declaration, pending final determination
of plaintiff's action, that those who acquired the right of membership in the Sawridge Band
before it took control of its List, be deemed to be registered thereon or, in the alternative, an
interlocutory mandatory injunction requiring plaintiffs to register such persons. The Crown
alleged that the Band has refused to comply with the remedial provisions of Bill C-31 and
that 11 women who lost Band membership due to marriage to non-Indians continue to be
denied the benefits of the amendments. Interim relief is needed since these women are
getting on in years and it may still be a long time before a trial date is fixed. The Band
argued that it is merely exercising the powers conferred upon it by the legislation.

Held, a mandatory injunction should be granted.

An interim declaration of right could not be granted for that is a contradiction in terms. A
declaration of right puts an end to a matter. On the other hand, there can be no entitlement to
have an unproved right declared to exist. Therefore the motion was considered as one for an
interlocutory injunction.

In the unusual--perhaps unique--circumstances of this case, the three-part test was, in effect,
reversed. [f the allegations of non-compliance are true, the Band has effectively given itself
an injunction, choosing to act as if the law did not exist. Would the Band have been entitled
to an interlocutory injunction suspending the effects of Bill C-31 pending trial? The classic
test required that the Court determine (1) whether the Band had raised a serious issue, (2)
whether it will suffer irreparable harm if the law is enforced, and (3) where lay the balance
of convenience. The test was not altered in that the injunction sought was mandatory in
nature.

While the Band met the first part of the test, it could not possibly meet the other two parts.
Rarely will the enforcement of a law cause irreparable harm. Any inconvenience to the

hiips://www.canlii.orgler/callct/doc/2003/2003(ct347/2003fct347 him | ?autocom pleteStr= Sawridge%202003&autocom pletePos=1
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Band in admitting 11 elderly women to membership is nothing compared to the damage to
the public interest caused by the flouting of a law enacted by Parliament and to the private
interests of the these women who are unlikely to benefit from a statute adopted with persons
such as them in mind.

The argument that the Court lacked power to grant the injunction in that the Crown had not
alleged a cause of action in support thereof in its statement of defence, was rejected. The
Court's power to issue injunctions is granted by Federal Court Act, section 44 and is very
broad. Nor could the Court agree that the Crown lacked standing. It is the Crown which
represents the public interest in upholding the laws of Canada unless and until struck down
by a court of competent jurisdiction.

It was irrelevant that only some of these women had applied in accordance with the Band's
membership rules. They were refused, at least implicitly, because they could not fulfil the
onerous application requirements.

The amending statute was made retroactive to the date Charter, section 15 took effect. That
was an indication that the amendments were intended to bring the legislation into line with
the Charter guarantee of gender equality.

The Band lost no time in taking control of its List and none of these 11 women were able to
have their names entered by the Registrar before the Band took control. Under the Band's
membership rules, to secure membership acquired rights individuals must either be resident
on the reserve or demonstrate a significant commitment to the Band and they must also
complete a 43-page application form requiring the composition of several essays. In
addition, they must submit to interviews. If the legislation provides for automatic
membership entitlement, these requirements would violate it. The Act does entitle women
who lost status for marrying non-Indians to be registered as status Indians and to have their
names automatically added to the Departmental Band List. The question remains as to
whether a band is obliged to add names to its own Band List. Unfortunately, subsections
10(4) and 10(5) do not make it absolutely clear that acquired rights persons are entitled to
automatic membership and that a band may not establish pre-conditions for membership.
But the use of "shall" in section 8 makes it clear that a band must enter the names of all
entitled persons on the list, which it maintains. As of the date the Sawridge Band assumed
control of its List, it was obliged to include therein the names of the acquired rights women.
A band may not create barriers to membership for those deemed by law to be members. By
reference to certain debates in the House of Commons and what was said by the Minister to
the Standing Committee on Indian Affairs and Northern Development, it was clear that
Parliament's intention was to create an automatic right to Band membership even though
this would restrict a band's control over membership. The legislation establishes a
membership regime that recognizes women's rights at the expense of certain Native rights.

Subsection 10(5) states, by reference to paragraph 11(c), that nothing can deprive an
acquired rights individual of automatic membership entitlement unless the entitlement is
subsequently lost. The Band's membership rules fail to make specific provision for the
subsequent loss of membership and establishment of the application requirements was not
cnough to abrogate the rights of Charter-protected persons. The Band's application of its
membership rules in which pre-conditions were created to membership, is in contravention
of the /ndian Act.

A mandatory injunction should be granted and the names of these 11 acquired rights women
shall be added to the Band List. They shall be accorded all the rights of Band membership.
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statutes and regulations judicially
considered
An Act to amend the Indian Act, R.S.C., 1985 (1st Supp.), c. 32.

Canadian Charter of Rights and Freedoms, being Part I of the Constitution Act, 1 982,
Schedule B, Canada Act 1982, 1982, c. 11 (UK. [R.S.C., 1985, Appendix II, No. 44], s.
I5.

rederal Court Act, R.S.C.. 1985, ¢. F-7, s. 44,

Federal Court Rules, 1998, SOR/98-106, r. 369,

Indian Act. RS.C., 1985, ¢. [-5, ss. 2(1) "member of a band", 5 (as am. by R.S.C., 1985
(1st Supp.), c. 32, 5. 4), 6 (as am. idem), § (as am. idem), 9 (as am. idem), 10 (as am. idem),

11 (as am. idem), 12 (as am. idem).

cases judicially considered
applied:

Brotherhood of Maintenance of Way Employees Canadian Pacific System Federation v.
Canadian Pacific Ltd., 1996 CanlLI1 215 (SCC), [1996] 2 S.C.R. 495; (1996), 136 D.L.R.
(4th) 289; 21 B.C.L.R. (3d) 201; 45 Admin. L.R. (2d) 95; 50 C.P.C. (3d) 128; 198 N.R. 161.

considered;

Sawridge Band v. Canada, 1997 CanL1l 5294 (FCA), [1997] 3 F.C. 580; (1997), 3 Admin.
L.R.(3d) 69; 215 N.R. 133 (C.A.); Manitoba (Attorney General) v. Metropolitan Stores
Lrd., 1987 CanLII 79 (SCC), [1987] 1 S.C.R. 110; (1987), 38 D.L.R. (4th) 321; [1987] 3
W.W.R. 1; 46 Man. R. (2d) 241; 25 Admin. L.R. 20; 1986 CanLll 5 (SCC), 87 CLLC
14,015; 18 C.P.C. (2d) 273; 73 N.R. 341; RJR -- MacDonald Inc. v. Canada (Attorney
General), 1994 CanLIl 117 (SCC), [1994] 1 S.C.R. 311; (1994), 111 D.L.R. (4th) 385; 54
C.PR.(3d) 114; 164 N.R. 1, 60 Q.A.C. 241.

referred to:

Sankey v. Minister of Transport, [1979] 1 F.C. 134 (T.D.); Ansa International Rent-a-Car
(Canada) Lid. v. American International Rent-a-Car Corp. (1990), 32 C.P.R. (3d) 340; 36
FT.R. 98 (F.C.T.D.); Canada (Human Rights Commission) v. Canadian Liberty Net, 1998
CanL QI8 (SCC), [1998] 1 S.C.R. 626; (1998), 157 D.L.R. (4th) 385; 6 Admin. L.R. (3d)
;22 C.P.C. (4th) |; 224 N.R. 241,

authors cited
Canada. ffouse of Commons Debates, Vol. 11, 1st Sess., 33rd Parl., March 1, 1985, p. 2644.

Canada. House of Commons. Minutes of Proceedings and Evidence of the Standing
Committee on Indian Affairs and Northern Development, Issue No. 12 (March 7, 1985).

MOTION for an interlocutory declaration or an interlocutory mandatory injunction with
respect to the registration of names on an Indian Band List. Mandatory injunction granted.

appearances;
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Martin J. Henderson, Lori A. Mattis, Catherine M. Twinn and Kristina Midbo for plaintiffs.
James E. Kindrake and Kathleen Kohlman for defendant.

Kenneth S. Purchase for intervener Native Council of Canada.

P Jonathan Faulds for intervener Native Council of Canada (Alberta).

Michael J. Donaldson for intervener Non-Status Indian Association of Alberta.

Mary Eberts for intervener Native Women's Association of Canada.

solicitors of record:

Aird & Berlis LLP, Toronto, for plaintiffs.

Deputy Attorney General of Canada for defendant.

Lang Michener, Ottawa, for intervener Native Council of Canada.

Iield LLP, Edmonton, for intervener Native Council of Canada (Alberta).

Burnet, Duckworth & Palmer LLP for intervener Non-Status Indian Association of Alberta.

Eberts Symes Street & Corbett, Toronto, for intervener Native Women's Association of
Canada.

The following are the reasons for order and order rendered in English by

[1]Hugessen J.: In this action, started some 17 years ago, the plaintiff has sued the Crown
secking a declaration that the 1985 amendments to the /ndian Act, R.S.C.. 1985. c. [-5,
commonly known as Bill C-31 [An Act to amend the Indian Act, R.S.C., 1985 (1st Supp.), c.
32], are unconstitutional. While I shall later deal in detail with the precise text of the
relevant amendments, I cannot do better here than reproduce the Court of Appeal's brief
description of the thrust of the legislation when it set aside the first judgment herein and
ordered a new trial [Sawridge Band v. Canada, 1997 CanLII 5294 (FCA), [1997] 3 F.C. 580
(C.A.), at paragraph 2]

Briefly put, this legislation, while conferring on Indian bands the right to control their own
band lists, obliged bands to include in their membership certain persons who became
entitled to Indian status by virtue of the 1985 legislation. Such persons included: women
who had become disentitled to Indian status through marriage to non-Indian men and the
children of such women; those who had lost status because their mother and paternal
grandmother were non-Indian and had gained Indian status through marriage to an Indian;
and those who had lost status on the basis that they were illegitimate offspring of an Indian
woman and a non-Indian man. Bands assuming control of their band lists would be obliged
to accept all these people as members. Such bands would also be allowed, if they chose, to
accept certain other categories of persons previously excluded from Indian status.

[2]The Crown defendant now moves for the following interlocutory relief:

a. An interlocutory declaration that, pending a final determination of the Plaintiff's action, in
accordance with the provisions of the /ndian Act. R.S.C. 1985 c. [-3, as amended, (the
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"Indian Act, 1985") the individuals who acquired the right to be members of the Sawridge
Band before it took control of its own Band List, shall be deemed to be registered on the

Band List as members of the Sawridge Band, with the full rights and privileges enjoyed by

all band members;

b. In the alternative, an interlocutory mandatory injunction, pending a final resolution of the
Plaintiffs' action, requiring the Plaintiffs to enter or register on the Sawridge Band List the
names of the individuals who acquired the right to be members of the Sawridge Band before
it took control of its Band list, with the full rights and privileges cnjoyed by all band
members.

[3]The basis of the Crown's request is the allegation that the plaintiff Band has consistently
and persistently refused to comply with the remedial provisions of Bill C-31, with the result
that 11 women, who had formerly been members of the Band and had lost both their Indian
status and their Band membership by marriage to non-Indians pursuant to the former
provisions of paragraph 12(1)(b) of the Act, are still being denied the benefits of the
amendments.

[4]Because these women are getting on in years (a twelfth member of the group has already
died and one other is seriously ill) and because the action, despite intensive case
management over the past five years, still seems to be a long way from being ready to have
the date of the new trial set down, the Crown alleges that it is urgent that I should provide
some form of interim relief before it is too late.

[5]In my view, the critical and by far the most important question raised by this motion is
whether the Band, as the Crown alleges, is in fact refusing to follow the provisions of Bill
C-31 or whether, as the Band alleges, it is simply exercising the powers and privileges ,
granted to it by the legislation itself. I shall turn to that question shortly, but before doing so,
['want to dispose of a number of subsidiary or incidental questions which were discussed
during the hearing.

[6]First, T am quite satisfied that the rclief sought by the Crown in paragraph a. above is not
available. An interim declaration of right is a contradiction in terms. If a court finds that a
right exists, a declaration to that effect is the end of the matter and nothing remains to be
dealt with in the final judgment. If, on the other hand, the right is not established to the
court's satisfaction, there can be no entitlement to have an unproved right declared to exist.
(See Sankey v. Minister of Transport, [1979] 1 F.C. 134 (T.D.).) I accordingly treat the
motion as though it were simply secking an interlocutory injunction.

[7]Second, in the unusual and perhaps unique circumstances of this case, [ accept the
submission that since [ am dealing with a motion seeking an interlocutory injunction, the
well-known three-part test established in such cases as Manitoba (Attorney General) v.
Metropolitan Stores Ltd., 1987 CanL1l 79 (SCC), [1987] 1 S.C.R. 110 and RJR--
MacDonald Inc. v. Canada (4ttorney General), 1994 CanLII 117 (SCC), [1994]1 S.C.R.
311 should in effect be reversed. The universally applicable general rule for anyone who
contests the constitutionality of legislation is that such legislation must be obeyed unless
and until it is either stayed by court order or is set aside on final judgment. Here, assuming
the Crown's allegations of non-compliance are correct, the plaintiff Band has effectively
given itself an injunction and has chosen to act as though the law which it contests did not
exist. I can only permit this situation to continue if I am satisfied that the plaintiff could and
should have been given an interlocutory injunction to suspend the effects of Bill C-31
pending trial. Applying the classic test, therefore, requires that I ask myself if the plaintiff
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has raised a serious issue in its attack on the law, whether the enforcement of the law will
result in irreparable harm to the plaintiff, and finally, determine where the balance of
convenience lies. I do not accept the proposition that because the injunction sought is of a
mandatory nature, the test should in any way be different from that set down in the cited
cases. (See Ansa International Rent-a-Car (Canada) Ltd. v. American International Rent-a-
Car Corp. (1990), 32 C.P.R. (3d) 340 (F.C.T.D.).)

[8]1t is not contested by the Crown that the plaintiff meets the first part of the test, but it
scems clear to me that it cannot possibly mect the other two parts. It is very rare that the
enforcement of a duly adopted law will result in irreparable harm and there is nothing herein
which persuades me that this is such a rarity. Likewise, whatever inconvenience the plaintiff
may suffer by admitting 11 elderly ladies to membership is nothing compared both to the
damage to the public interest in having Parliament's laws flouted and to the private interests
of the women in question who, at the present rate of progress, arc unlikely ever to benefit
from a law which was adopted with people in their position specifically in mind.

[9]Thirdly, I reject the proposition put forward by the plaintiff that would deny the Court the
power to issue the injunction requested because the Crown has not alleged a cause of action
in support thereof in its statement of defence. The Court's power to issue injunctions is
granted by section 44 of the Federal Court Act [R.S.C., 1985, ¢. F-7] and is very broad.
Interpreting a similar provision in a provincial statute in the case of Brotherhood of
Maintenance of Way Employees Canadian Pacific System Federation v. Canadian Pacific
Lid., 1996 CanL1l 215 (SCC), [1996] 2 S.C.R. 495, the Supreme Court said at page 505:

Canadian courts since Channel Tunnel have applied it for the proposition that the courts
have jurisdiction to grant an injunction where there is a justiciable right, wherever that right
may fall to be determined. . . . This accords with the more general recognition throughout
Canada that the court may grant interim relief where final relief will be granted in another
forum.

[10]The Supreme Court of Canada confirmed the Federal Court of Canada's broad
jurisdiction to grant relief under section 44: Canada (Human Rights Commission) v.
Canadian Liberty Net, 1998 CanlL1I 818 (SC(), [1998] | S.C.R. 626.

[11]Likewise, I do not accept the plaintiff's argument to the effect that the Crown has no
standing to bring the present motion. [ have already indicated that | feel that there is a strong
public interest at play in upholding the laws of Canada unless and until they are struck down
by a court of competent jurisdiction. That interest is uniquely and properly represented by
the Crown and its standing to bring the motion is, in my view, unassailable.

[12]Finally, the plaintiff argued strongly that the women in question have not applied for
membership. This argument is a simple "red herring". It is quite true that only some of them
have applied in accordance with the Band's membership rules, but that fact begs the
question as to whether those rules can lawfully be used to deprive them of rights to which
Parliament has declared them to be entitled. The evidence is clear that all of the women in
question wanted and sought to become members of the Band and that they were refused at
least implicitly because they did not or could not fulfil the rules' onerous application
requirenients.

[13]This brings me at last to the main question: has the Band refused to comply with the
provisions of Bill C-31 so as to deny to the 11 women in question the rights guaranteed to
them by that legislation?
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[14]] start by setting out the principal relevant provisions.
2.(1) ...

"member of'a band" means a person whose name appears on a Band List or who is entitled
to have his name appear on a Band List;

5. (1) There shall be maintained in the Department an Indian Register in which shall be
recorded the name of every person who is entitled to be registered as an Indian under this
Act.

(3) The Registrar may at any time add to or delete from the Indian Register the name of any
person who, in accordance with this Act, is entitled or not entitled, as the case may be, to
have his name included in the Indian Register.

(5) The name of a person who is entitled to be registered is not required to be recorded in
the Indian Register unless an application for registration is made to the Registrar.

6. (1) Subject to scction 7, a person is entitled to be registered if

(¢) the name of that person was omitted or deleted from the Indian Register, or from a band
list prior to September 4, 1951, under subparagraph 12(1)(a)(iv), paragraph 12(1)(b) or
subsection 12(2) or under subparagraph 12(1)(a)(iii) pursuant to an order made under
subsection 109(2), as each provision read immediately prior to April 17, 1985, or under any
former provision of this Act relating to the same subject-matter as any of those provisions;

8. There shall be maintained in accordance with this Act for each band a Band List in which
shall be entered the name of every person who is a member of that band.

9. (1) Until such time as a band assumes control of its Band List, the Band List of that band
shall be maintained in the Department by the Registrar.

(2) The names in a Band List of a band immediately prior to April 17, 1985 shall constitute
the Band List of that band on April 17, 1985.

(3) The Registrar may at any time add to or delete from a Band List maintained in the
Department the name of any person who, in accordance with this Act, is entitled or not
entitled, as the case may be, to have his name included in that List.

(5) The name of a person who is entitled to have his name entered in a Band List maintained
in the Department is not required to be entered therein unless an application for entry
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therein is made to the Registrar.

10. (1) A band may assumec control of its own membership if it establishes membership
rules for itself in writing in accordance with this section and if, after the band has given
appropriate notice of its intention to assume control of its own membership, a majority of
the electors of the band gives its consent to the band's control of its own membership.

(2) A band may, pursuant to the consent of a majority of the clectors of the band,

(a) after it has given appropriate notice of its intention to do so, establish membership rules
for itself: and

(b) provide for a mechanism for reviewing decisions on membership.

(4) Membership rules established by a band under this section may not deprive any person
who had the right to have his name entered in the Band List for that band, immediately prior
to the time the rules were established, of the right to have his name so entered by reason
only of a situation that existed or an action that was taken before the rules came into force.

(5) For greater certainty, subsection (4) applies in respect of a person who was entitled to
have his name entered in the Band List under paragraph 11(1)(c) immediately before the
band assumed control of the Band List if that person does not subsequently cease to be
entitled to have his name entered in the Band List.

(6) Where the conditions set out in subsection (1) have been met with respect to a band, the
council of the band shall forthwith give notice to the Minister in writing that the band is
assuming control of its own membership and shall provide the Minister with a copy of the
membership rules for the band.

(7) On receipt of a notice from the council of a band under subscction (6), the Minister
shall, if the conditions set out in subsection (1) have been complied with, forthwith

(a) give notice to the band that it has control of its own membership; and

(b) dircct the Registrar to provide the band with a copy of the Band List maintained in the
Department.

(8) Where a band assumes control of its membership under this section, the membership
rules established by the band shall have effect from the day on which notice is given to the
Minister under subsection (6), and any additions to or deletions from the Band List of the
band by the Registrar on or after that day are of no effect unless they are in accordance with
the membership rules established by the band. ‘

(9) A band shall maintain its own Band List from the date on which a copy of the Band List
is received by the band under paragraph (7)(b), and, subject to section 13.2, the Department
shall have no further responsibility with respect to that Band List from that date.

(10) A band may at any time add to or delete from a Band List maintained by it the name of
any person who, in accordance with the membership rules of the band, is entitled or not
entitled, as the case may be, to have his name included in thar list.

hitps://www.cantii.ora/en/ca/fct/doc/2003/2003fct347/20031ct347 . htm [ ?autocompleteStr=Sawridae%202003&autocompletePos = 1 9/15



9/5/2016

Canlll - 2003 FCT 347 (CanLll)

I1. (1) Commencing on April 17, 1985, a person is entitled to have his name entered in a
Band List maintained in the Department for a band if

(c) that person is entitled to be registered under paragraph 6(1)(c) and ceased to be a
member of that band by reason of the circumstances set out in that paragraph; . ...

(2) Commencing on the day that is two years after the day that an Act entitled An Act ro
amend the Indian Act, introduced in the House of Commons on F ebruary 28, 1985, is
assented to, or on such earlier day as may be agreed to under section 13.1, where a band
does not have control of its Band List under this Act, a person is entitled to have his name
entered in a Band List maintained in the Department for the band

(a) if that person is entitled to be registered under paragraph 6(1)(d) or (e) and ccased to be
a member of that band by reason of the circumstances set out in that paragraph; or

(b) il that person is entitled to be registered under paragraph 6(1)(/) or subsection 6(2)and a
parent referred to in that provision is entitled to have his name entered in the Band List or, if
no longer living, was at the time of death entitled to have his name entered in the Band List.

[15]The amending statute was adopted on June 28, 1985 but was made to take effect
retroactively to April 17, 1985, the date on which section 15 of the Charter [Canaclian
Charter of Rights and Freedoms, being Part I of the Constitution Acr, 1982, Schedule B,
Canada Act 1982, 1982, ¢. 11 (U.K.) [R.S.C., 1985, Appendix II, No. 44]] took effect. This
fact in itself, without more, is a strong indication that one of the prime objectives of the
legislation was to bring the provisions of the /ndiun Act into line with the new requirements
of that section, particularly as they relate to gender equality.

[16]On July 8, 1985, the Band gave notice to the Minister that it intended to avail itself of
the provisions of section 10 allowing it to assume control of its own Band List and that date,
therefore, is the effective date of the coming into force of the Band's membership rules.
Because Bill C-31 was technically in force but realistically unenforceable for over two
months before it was adopted and because the Band wasted no time in assuming control of
its own Band List, none of the 11 women who are in question here were able to have their
names entered on the Bund List by the Registrar prior to the date on which the Band took
such control.

[17]The relevant provisions of the Band's membership rules are as follows:

3. Each of the following persons shall have a right to have his or her name entered in the
Band List:

(a) any person who, but for the establishment of these rule, would be entitled pursuant to
subsection 11(1) of the Act to have his or her name entered in the Band List required to be
maintained in the Department and who, at any time after these rules come into force, either

(1) 1s lawfully resident on the reserve; or

hilps:/Awww.canlii.or gfen/ca/fcl/doc/2003/20031ct347/2003fct347 htm PautocompleteStr=Sawridge%202003&autocompletePos=1

10/15



9/5/2016

CanLIl - 2003 FCT 347 (CanLlil)

(i1) has applied for membership in the band and, in the judgment of the Band Council, has a
significant commitment to, and knowledge of, the history, customs, traditions, culture and
communal life of the Band and a character and lifestyle that would not cause his or her
admission to membership in the Band to be detrimental to the future welfare or
advancement of the Band;

5. In considering an application under section 3, the Band Council shall not refuse to enter
the name of the applicant in the Band List by reason only of a situation that existed or an
action that was taken before these Rules came into force.

I'1. The Band Council may consider and deal with applications made pursuant to section 3
of these Rules according to such procedure and as such time or times as it shall determine in
its discretion and, without detracting from the generality of the foregoing, the Band Council
may conduct such interviews, require such evidence and may deal with any two or more of
such applications scparately or together as it shall determine in its discretion.

[18]Subparagraphs 3(a)(i) and (ii) clearly create pre-conditions to membership for acquired
rights individuals, referred to in this provision by reference to subsection 11(1) of the Act.
Those individuals must either be resident on the reserve, or they must demonstrate a
significant commitment to the Band. In addition, the process as described in the evidence
and provided for in section 11 of the membership rules requires the completion of an
application form some 43 pages in length and calling upon the applicant to write several
cssays as well as to submit to interviews.

[19]The question that arises from these provisions and counsel's submissions is whether the
Act provides for an automatic entitlement to Band membership for women who had lost it
by reason of the former paragraph 12(1)(b). If it does, then the pre-conditions established by
the Band violate the legislation.

[20]Paragraph 6(1)(c) of the Act entitles, inter alia, women who lost their status and
membership because they married non-Indian men to be registered as status Indians.

[21]Pal‘aoraph 11(1)(c) establishes, inter alia, an automatic entitlement for the women

referred to in paragraph 6(1)(c) to have their names added to the Band List maintained in
the Department.

[22]These two provisions establish both an entitlement to Indian status, and an entitlement
to have one's name added to a Band List maintained by the Department. These provisions
do not specifically address whether bands have the same obligation as the Department to
add names to their Band List maintained by the Band itself pursuant to section 10.

[23]Subsection 10(4) attempts to address this issue by stipulating that nothing in a band's
membership code can operate to deprive a person of her or his entitlement to registration
"by reason only of" a situation that existed or an action that was taken before the rules came
into force. For greater clarity, subsection 10(5) stipulates that subsection 10(4) applies to
persons automatically entitled to membership pursuant to paragraph 11(1)(c), unless they
subscquently ccase to be entitled to membership.
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[24]1t is unfortunate that the awkward wording of subsections 10(4) and 10(5) does not
make it absolutely clear that they were intended to entitle acquired rights individuals to
automatic membership, and that the Band is not permitted to create pre-conditions to
membership, as it has done. The words "by reason only of" in subsection 10(4) do appear to
suggest that a band might legitimately refuse membership to persons for reasons other than
those contemplated by the provision. This reading of subsection 10(4), however, does not sit
casily with the other provisions in the Act as well as clear statements made at the time
rcgarding the amendments when they were enacted in 1985.

[25]The meaning to be given to the word "entitled" as it is used in paragraph 6(1)(c) is
clarified and extended by the definition of "member of a band" in section 2, which stipulates
that a person who is entitled to have his name appear on a Band List is a member of the
Band. Paragraph 11(1)(c) requires that, commencing on April 17, 1985, the date Bill C-31
took effect, a person was entitled to have his or her name entered in a Band List maintained
by the Department of Indian Affairs for a band if, inter alia, that person was entitled to be
registered under paragraph 6(1)(c) of the 1985 Act and ceased to be a member of that band
by reason of the circumstances set out in paragraph 6(1)(c).

[26]While the Registrar is not obliged to enter the name of any person who does not apply
therefor (see subsection 9(5)), that exemption is not extended to a band which has control of
its list. However, the use of the imperative "shall" in section 8, makes it clear that the band
is obliged to enter the names of all entitled persons on the list which it maintains.
Accordingly, on July 8, 1985, the date the Sawridge Band obtained control of its List, it was
obliged to enter thereon the names of the acquired rights women. When seen in this light, it
becomes clear that the limitation on a band's powers contained in subsections 10(4) and
10(5) is simply a prohibition against legislating retrospectively: a band may not create
barriers to membership for those persons who are by law already deemed to be members.

[27]Although it deals specifically with Band Lists maintained in the Department, section 11
clearly distinguishes between automatic, or unconditional, entitlement to membership and
conditional entitlement to membership. Subsection 11(1) provides for automatic entitlement
to certain individuals as of the date the amendments came into force. Subsection 11(2), on
the other hand, potentially leaves to the band's discretion the admission of the descendants
of women who "married out."

[28]The debate in the House of Commons, prior to the enactment of the amendments,
reveals Parliament's intention to create an automatic entitlement to women who had lost
their status because they married non-Indian men. Minister Crombie stated as follows
(House of Commons Debates, Vol. I, March 1, 1985, page 2644):

... loday, I am asking Hon. Members to consider legislation which will eliminate two
historic wrongs in Canada's legislation regarding Indian people. These wrongs are
discriminatory treatment based on sex and the control by Government of membership in
[ndian communitics.

[29]A Tittle further, he spoke about the careful balancing between these rights in the Act. In
this section, Minister Crombie referred to the difference between status and membership. He
stated that, while those persons who lost their status and membership should have both
restored, the descendants of those persons are only automatically entitled to status (House of
Commons Debates, idem, at page 2645):

hitps:/www.canlii.org/en/ca/lct/doc/2003/2003ct347/2003(ct347. htmi?autocompleteStr= Sawridge%202003&autocom pletePos= 1
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This legislation achieves balance and rests comfortably and fairly on the principle that those
persons who lost status and membership should have their status and membership restored.
While there are some who would draw the line there, in my view fairness also demands that
the first generation descendants of those who were wronged by discriminatory legislation
should have status under the Indian Act so that they will be eligible for individual benefits
provided by the federal Government. However, their relationship with respect to
membership and residency should be determined by the relationship with the Indian
communities to which they belong,

[30]Still further on, the Minister stated the fundamental purposes of amendments, and
cxplained that, while those purposes may conflict, the fairest balance had been achieved
(flouse of Commons Debates, idem, at page 2646):

... [have to reassert what is unshakeable for this Government with respect to the Bill. First,
it must include removal of discriminatory provisions in the ndian Act; second, it must
include the restoration of status and membership to those who lost status and membership as
a result of those discriminatory provisions; and third, it must ensure that the Indian First
Nations who wish to do so can control their own membership. Those are the three principles
which allow us to find balance and fairness and to proceed confidently in the face of any
disappointment which may be expressed by persons or groups who were not able to
accomplish 100 per cent of their own particular goals.

This is a difficult issue. It has been for many years. The challenge is striking. The fairest
possible balance must be struck and I believe it has been struck in this Bill. T believe we
have fulfilled the promise made by the Prime Minister in the Throne Speech that
discrimination in the Indian Act would be ended.

[31]At a meeting of the Standing Committee on Indian Affairs and Northern Development,
Minister Crombie again made it clear that, while the Bill works towards full Indian self-
government, the Bill also has as a goal remedying past wrongs (Minutes of Proceedings and
Lvidence on the Standing Committee on Indian Affairs and Northern Development, Issuc
No. 12, March 7, 1985, at page 12:7):

Several members of this committee said during the debate on Friday that this bill is just a
beginning and not an end in itself. but rather the beginning of'a process aimed at full Indian
self-government. I completely agree with that view. But before we can create the future,
some of the wrongs of the past have to be corrected. That is, in part, the purpose of Bill C-

31.

[32]Furthermore, in the Minister's letter to Chief Walter Twinn on September 26, 1985, in
which he accepted the membership code, the Minister reminded Chief Twinn of subsections
10(4) and (5) of the Act, and stated as follows:

We are both aware that Parliament intended that those persons listed in paragraph 6(1)(c)
would at least initially be part of the membership of a Band which maintains its own list.
Read in isolation your membership rules would appear to create a prerequisite to
membership of lawful residency or significant commitment to the Band. However, [ trust
that your membership rules will be read in conjunction with the Act so that the persons who
are entitled to reinstatement to Band membership, as a result of the Act, will be placed on
your Band List. The amendments were designed to strike a delicate balance between the
right of individuals to Band membership and the right of Bands to control their membership.
I'sponsored the Band control of membership amendments with a strongly leld trust that

hitps:/iwww.canlii.org/en/calfct/doc/2003/20031ct347/20031t347 himi?autocom pleleStr= Sawridge%202003&autocompletePos= 1 13/15
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Bands would fulfill their obligations and act fairly and reasonably. I believe you too fcel this
way, based on our past discussions.

[33]Sadly, it appears from the Band's subsequent actions that the Minister's "trust" was
seriously misplaced. The very provisions of the Band's rules to which the Minister drew
attention have, since their adoption, been invoked by the Band consistently and persistently
to refuse membership to the 11 women in question. In fact, since 1985, the Band has only
admitted three acquired rights women to membership, all of them apparently being sisters of
the addressee of the Minister's letter.

[34]The quoted excerpts make it abundantly clear that Parliament intended to create an
automatic right to Band membership for certain individuals, notwithstanding the fact that
this would necessarily limit a band's control over its membership.

[35]In a very moving set of submissions on behalf of the plaintiff, Mrs. Twinn argued
passionately that there were many significant problems with constructing the legislation as
though it pits women's rights against Native rights. While I agree with Mrs. Twinn's
concerns, the debates demonstrate that there existed at that time important differences
between the positions of several groups affected by the legislation, and that the legislation
was a result of Parliament's attempt to balance those different concerns. As such, while I
agree wholeheart-edly with Mrs. Twinn that there is nothing inherently contradictory
between women's rights and Native rights, this legislation nevertheless sets out a regime for
membership that recognizes women's rights at the expense of certain Native rights.
Specifically, it entitles women who lost their status and band membership on account of
marrying non-Indian men to automatic band membership.

[36]Subsection 10(5) is further evidence of my conclusion that the Act creates an automatic
centitlement to membership, since it states, by reference to paragraph 11(1)(c), that nothing
can deprive acquired rights individuals of their automatic entitlement to membership unless
they subsequently lose that entitlement. The Band's membership rules do not include
specific provisions that describe the circumstances in which acquired rights individuals
might subsequently lose their entitlement to membership. Enacting application requirements
1s certainly not enough to deprive acquired rights individuals of their automatic entitlement
to band membership, pursuant to subsection 10(5). To put the matter another way,
Parliament having spoken in terms of entitlement and acquired rights, it would take more
specific provisions than what is found in section 3 of the membership rules for delegated
and subordinate legislation to take away or deprive Charter protected persons of those
rights.

[37]As aresult, I find that the Band's application of its membership rules, in which pre-
conditions have been created to membership, is in contravention of the /ndian Act,

[38]While not necessarily conclusive, it seems that the Band itself takes the same view.
Although on the hearing of the present motion, it vigorously asserted that it was in
compliance with the Act, its statement of claim herein asserts without reservation that Bill
C-31 has the effect of imposing on it members that it does not want. Paragraph 22 of the
fresh as amended statement of claim reads as follows:

22. The plaintiffs state that with the enactment of the Amendments, Parliament attempted
unilaterally to require the First Nations to admit certain persons to membership. The
Amendments granted individual membership rights in each of the First Nations without
their consent, and indeed over their objection. Furthermore, such membership rights were

https:/fwww.canlii.ora/en/cafct/doc/2003/20031ct347/2003ct347 himi7autocompleteStr=Sawridae%202003&autocompletePos =1
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granted to individuals without regard for their actual connection to or interest in the First
Nation, and regardless of their individual desires or that of the First Nation, or the
circumstances pertaining the First Nation. This exercise of power by Parliament was
unprecedented in the predecessor legislation.

[39]1 shall grant the mandatory injunction as requested and will specifically order that the
names of the 11 known acquired rights women be added to the Band List and that they be
accorded all the rights of membership in the Band.

[40]T reserve the question of costs for the Crown. If it secks them, it should do so by moving
pursuant to rule 369 of the Federal Court Rules, 1998 [SOR/08-106]. While the interveners
have made a useful contribution to the debate, [ would not order any costs to or against

them.

ORDER

The plaintiff and the persons on whose behalf she sues, being all the members of the
Sawridge Band, are hereby ordercd, pending a final resolution of the plaintiff's action, to
enter or register on the Sawridge Band List the names of the individuals who acquired the
right to be members of the Sawridge Band before it took control of its Band List, with the
full rights and privileges enjoyed by all Band members.

Without restricting the generality of the foregoing, this order requires that the following
persons, namely, Jeannette Nancy Boudreau, Elizabeth Courtoreille, Fleury Edward
DeJong, Roseina Anna Lindberg, Cecile Yvonne Loyie, Elsie Flora Loyie, Rita Rose
Mandel, Elizabeth Bernadette Poitras, Lillian Ann Marie Potskin, M argaret Ages Clara
Ward and Mary Rachel L'Hirondelle be forthwith entered on the Band List of the Sawridge
Band and be immediately accorded all the rights and privileges attaching to Band

membership.
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The judgment of the Court was delivered by

1 ROTHSTEIN J.A.:-- By Order dated March 27, 2003, Hugessen J. of the Trial Division (as
it then was) granted a mandatory interlocutory injunction sought by the Crown, requiring the appel-
lants to enter or register on the Sawridge Band List the names of cleven individuals who, he found,
had acquired the right to be members of the Sawridge Band before it took control of its Band list on
July 8, 1985, and to accord the eleven individuals all the rights and privileges atiaching to Band
membership. The appellants now appeal that Order.

HISTORY

2 ‘The background to this appeal may be briefly statcd. An Actto amend the Indian Act, R.S.C,
1985, ¢. 32 (1st Supp.) [Bill C-31], was given Royal Assent on June 28, 1985. However, the rele-
vant provisions of Bill C-31 were made retroactive to April 17, 1985, the date on which scction 185,

the equality guarantee, of the Canadian Charter of Rights and Freedoms [the Charter] came into
force.

3 Among other things, Bill C-31 granted certain persons an entitlement to status under the In-
dian Act, R.8.C, 1985, ¢. I-5 [the Act], and, arguably, entitlement to membership in an Indian Band.
These persons included those whose names were omitted or deleted from the Indian Register by the
Minister of Indian and Northern Affairs prior to April 17, 1985, in accordance with certain provi-
sions of the Act as they read prior to that date, The disqualified persons included an Indian woman
who married a man who was not registered as an Indian as well as certain other persons disqualified

by provisions that Parliament considered to be discriminatory on account of gender. The former
provisions read;

12. (1) The following persons are not entitled to be registered, namely,

(a)  aperson who

(iii) is enfranchised, or
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4 Bill C-31 repealed these disqualifications and enacted the
who had been stripped of their status to regain it;

Page 3

(iv) is born of a marriage entered into after September 4, 1951 and has
attained the age of twenty-one years, whose mother and whose fa-
ther's mother are not persons described in paragraph 11(1)(a), (b) or
(d) or entitled to be registered by virtue of paragraph 11(1)(e),

unless, being a woman, that person is the wife or widow of a person described in
section 11; and

(b)  awoman who married a person who is not an Indian, unless that woman is
subsequently the wife or widow of a person described in section 11.

The addition to & Band List of the name of an illegitimate child described in par-
agraph 11(1)(e) may be protested at any time within {welve months after the ad-
dition, and if on the protest it is decided that the father of the child was not an In-
dian, the child is not entitled to be registered under that paragraph.

* ok ok

1) Les personnes suivantes n'ont pas le droit d'étre inscrites
p P

a)  une personne qui, selon le cas :

(iif) est émancipée,

(iv) est née d'un mariage célébré apres le 4 septembre 1951 et a atteint
I'dge de vingt et un ans, dont la mére et la grand-mére paternelle ne
sont pas des personnes décrites 4 l'alinéa 11(1)a), b) ou d) ou admis-
es & €tre inscrites en vertu de 1'alinds 1 1(1)e),

sauf si, étant une femme, cette personne est I'épouse ou la veuve de qulequ'un
décrit & l'article 11;

b)  une femme qui a épousé un non-Indien, sauf'si cette femme devient
subséquemment I'épouse ou la veuve d'une personne décrite a l'article 11.

L'addition, & une liste de bande, du nom d'un enfant illégitime décrit & l'alinda
L1(1)e) peut faire I'objet d'une protestation dans les douze mois de l'addition; si, &
la suite de la protestation, il est décids que le pére de l'enfant n'était pas un In-
dien, I'enfant n'a pas le droit d'étre inscrit selon cet alinéa.

following provisions to allow those

6(1) Subject to section 7, a person is entitled to be registered if
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(¢)  the name of that person was omitted or deleted from the Indian Register, or
from a band list prior to September 4, 1951, under subparagraph
12(1)(a)(iv), paragraph 12(1)(b) or subsection 12(2) or under subparagraph
12(1)(a)(iii) pursuant to an order made under subsection 109(2), as each
provision read immediately prior to April 17, 1985, or under any former
pravision of this Act relating to the same subject-matter as any of those
provisions;

11, (1) Commencing on April 17, 1985, a person is entitled to have his name entered
in a Band List maintained in the Department for a band if

(c)  that person is entitled to be registered under paragraph 6(1)(c) and ceased
to be a member of that band by reason of the circumstances set out in that
paragraph,

* % ok

6. (1) Sous réserve de l'article 7, une personne a le droit d'tre inscrite si elle remplit
une des conditions suivantes :

¢)  sonnom a été omis ou retranché du registre des Indiens ou, avant le 4 sep-
tembre 1951, d'une liste de bande, en vertu du sous-alinéa 12(1a)(iv), de
l'alinéa 12(1)b) ou du paragraphe 12(2) ou en vertu du sous-alinéa
12(1)a)(iii) conformément & une ordonnance prise en vertu du paragraphe
109(2), dans leur version antérieure au 17 avril 1985, ou en vertu de toute
disposition antérieure de la présente loi portant sur le méme sujet que celui
d'une de ces dispositions;

1. (1) A compter du 17 avril 1985, une personne a droit 4 ce que son nom soit con-
signé dans unc liste de bande tenue pour cette demidre au ministére si clle
remplit une des conditions suivantes ;

c)  elleale droit d'étre inscrite en vertu de I'alinéa 6(1)c) et a cessé d'étre un
membre de cette bande en raison des circonstances prévues & cet alinéa;

5 By an action originally commenced on January 15, 1986, the appellants claim a declaration
that the provisions of Bill C-31 that confer an entitlement to Band membership are inconsistent with
section 35 of the Constitution Act, 1982 and are, therefore, of no force and effect. The appellants
say that an Indian Band's right to control its own membership is a constitutionally protected Abo-
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riginal and treaty right and that legislation requiring a Band to admit persons to membership is
thercfore unconstitutional,

6 This litigation is now in its eighteenth year, By Notice of Motion dated November 1, 2002,
the Crown applied for:

an interlocutory mandatory injunction, pending a final resolution of the Plaintiff's
action, requiring the Plaintiffs to enter or register on the Sawridge Band List the
names of the individuals who acquired the right to be members of the Sawridge
Band before it took control of its Band list, with the full rights and privileges en-
joyed by all band members,

7 The basis of the Crown's application was that until legislation is found to be unconstitutional
it must be complied with, The mandatory injunction application was brought to require the Band to
comply with the provisions of the Act unless and until they are determined to be unconstitutional,
By Order dated March 27, 2003, Hugessen J. granted the requested injunction.

1

8 This Court was advised that, in order for the Band to comply with the Order of Hugessen /.,
the eleven individuals in question were entered on the Sawridge Band list. Nonetheless, the appel-
lants submit that Hugessen J.'s Order was made in error and should be quashed.

[SSUES

9 [n appealing the Order of Hugessen J., the appellants raises the following issues:
1. Does the Band's membership application process comply with the requirements
of the Act?

2. Even if the Band has not complied with the Act, did Hugessen J. err in granting a
mandatory interlocutory injunction because the Crown lacks standing and has not
the met the test [or granting interlocutory injunctive relief,

APPELLANTS' SUBMISSIONS

10 The appellants say that the Band's membership code has been in effect since July 8, 1985
and that any person who wishes to become a member of the Band must apply for membership and
satisfy the requirements of the membership code. They say that the eleven individuals in question
have never applied for membership. As a result, there has been no refusal to admit them, The ap-
pellants submit that the code's requirement that all applicants for membership go through the appli-
cation process is in accordance with the provisions of the Act. Because the Band is complying with
the Act, there is no basis for granting a mandatory interlocutory injunction.

11 Even if the Band has not complied with the Act, the appellants say that Hugessen J. erred in
granting a mandatory interlocutory injunction because the Crown has no standing to seek such an
injunction. The appellants argue that there is no lis between the beneficiaries of the injunction and
the appellants. The Crown has no interest or, at least, no sufficient legal interest in the remedy, Fur-
ther, the Crown has not brought a proceeding seeking final relief of the nature sought in the manda-
tory interlocutory injunction application, In the absence of such proceeding, the Court is without
jurisdiction to grant a mandatory interlocutory injunction. Further, there is no statutory authority for
the Crown to scek the relief in question. The appellants also argue that the Crown has not met the
three-part test for the granting of an interlocutory injunction.

e
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ARE THE APPELLANTS COMPLYING WITH THE INDIAN ACT?

The Appropriateness of Deciding a Legal Question in the Course of an Interloc-
utory Injunction Application

12 The question of whether the Sawridge Band membership code and application process are in
compliance with the Act appears to have been first raised by the appellants in response to the
Crown's injunction application. Indeed, the appellants' Fresh As Amended Statement of Claim
would seem to acknowledge that, at least when it was drafted, the appellants were of the view that
certain individuals could be entitled to membership in an Indian Band without the consent of the
Band. Paragraph 22 of the Fresh as Amended Statement of Claim states in part;

The plaintiffs state that with the enactment of the Amendments, Parliament at-
tempted unilaterally to require the First Nations to admit certain persons to
membership. The Amendments granted individual membership rights in each of
the First Nations without their consent, and indeed over their objection.

13 There is nothing in the appellants' Fresh As Amended Statement of Claim that would sug-
gest that an issue in the litigation was whether the appellants were complying with the Act. The en-
tire Fresh As Amended Statement of Claim appears to focus on challenging the constitutional valid-
ity of the Bill C-31 amendments to the Indian Act.

14 The Crown's Notice of Motion for a mandatory interlocutory injunction was based on the
appellants' refusal to comply with the legislation pending determination of whether the legislation
was constitutional. The Crown's assumption appears to have been that there was no dispute that,

barring a finding of unconstitutionality, the legislation required the appellants to admit the eleven
individuals to membership.

15 Be that as it may, the appellants say that the interpretation of the Jegislation and whether or
not they are in compliance with it was always in contemplation in and relevant to this litigation. It
was the appellants who raised the question of whether or not they were in compliance in response to
the Crown's motion for injunction. It, therefore, had to be dealt with before the injunction applica-
tion itself was addressed. The Crown and the interveners do not challenge the need to deal with the
question and Hugessen J. certainly accepted that it was necessary to interpret the legislation and de-
termine if the appellants were or were not in compliance with it,

16 Courts do not normally make determinations of law as a condition precedent to the granting
of an interlocutory injunction. However, that is what occurred here, In the unusual circumstances of
this case, I think it was appropriate for Hugessen J, to have made such a determination,

17 Although rule 220 was not expressly invoked, I would analogize the actions of Hugessen J.
to determining a preliminary question of law, Rules 220(1) and (3) read as follows:

220. (1) A party may bring a motion before trial to request that the Court determine

(@) aquestion of law that may be relevant to an action;
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(3) A determination of a question referred to in subsection (1) is final and conclusive
for the purposes of the action, subject to being varied on appeal.

% ok

220. (1) Une partie peut, par voie de requéte présentée avant l'instruction, demander a
la Cour de statuer sur ;

a)  tout point de droit qui peut étre pertinent dans l'action;

(3)  Ladécision prise au sujet d'un point visé au paragraphe (1) est définitive aux fins
de I'action, sous réserve de toute modification résultant d'un appel.

18 Although the appellants did not explicitly bring a motion under Rule 220, the need to deter-
mine the proper interpretation of the Act was implicit in their reply to the respondent's motion for a
mandatory interlocutory injunction. It would be illogical for the appellants 1o raise the issue in de-
fence 1o the injunction application and the Court not be able to deal with it. There is no suggestion
that the question could not be decided because of disputed facts or for any other reason. It was
raised by the appellants who said it was relevant to the action. Therefore, I think that Hugessen J.
was able to, and did, make a preliminary determination of law that was final and conclusive for
purposes of the action, subject to being varied on appeal.

Does the Band's Membership Application Process Comply with the Require-
ments of the Indian Act?

19 I'turn to the question itself. Although the determination under appeal was made by a case
management judge who must be given extremely wide latitude (see Sawridge Band v. Canada,
[2002] 2 F.C. 346 at paragraph 11 (C.A.)), the determination is one of law. Where a substantive
question of law is at issue, even if it is decided by a case management judge, the applicable standard
of review will be correciness.

20 The appellants say there is no automatic entitlement to membership and that the Band's
membership code is a legitimate means of controlling its own membership, They rely on subsec-
tions 10(4) and 10(5) of the Indian Act which provide:

10(4) Membership rules established by a band under this section may not deprive
any person who had the right to have his name entered in the Band List for that
band, immediately prior to the time the rules were established, of the right to
have his name so entered by reason only of a situation that existed or an action
that was taken before the rules came into force.

(5)  For greater certainty, subsection (4) applies in respect of a person who was enti-
tled to have his name entered in the Band List under paragraph 11(1)(c) immedi-
ately before the band assumed control of the Band List if that person does not
subsequently cease to be entitled {o have his name entered in the Band List.

o ko
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10(4) Les régles d'appartenance fixées par une bande en vertu du présent article
ne peuvent priver quiconque avait droit & ce que son nom soit consigné dans la
liste de bande avant leur établissement du droit 4 ce que son nom y soit consigné
en raison uniquement d'un fait ou d'une mesure antérieurs 4 leur prise d'cffet.

(5) 1l demewre entendu que le paragraphe (4) s'applique 4 la personne qui avait droit
4 ce que son nom soit consigné dans la liste de bande en vertu de l'alinéa 11(1)c)
avant que celle-ci nassume la responsabilité de la tenue de sa liste si elle ne cesse
pas ultérieurement d'avoir droit & ce que son nom y soit consigné.

21 The appellants say that subsections 10(4) and (5) are clear and unambiguous and Hugessen
J. was bound to apply these provisions. They submit the words "by reason only of" in subsection
10(4) mean that a band may establish membership rules as long as they do not expressly contravene
any provisions of the Act. They assert that the Band's code does not do so. The code only requires
that if an individual is not resident on the Reserve, an application must be made demonstrating, to
the satisfaction of the Band Council, that the individual:

has applied for membership in the band and, in the judgment of the Band Coun-
cil, has a significant commitment to, and knowledge of, the history, customs, tra-
ditions, culture and communal life of the Band and a character and lifestyle that
would not cause his or her admission to membership in the Band to be detri-
mental to the future welfare or advancement of the Band (paragraph 3(a)(ii)).

22 With respect to subsection 10(5), the appellants say that the words "if that person does not
subsequently cease to be entitled to have his name entered in the Band List" mean that the Band {s
given a discretion to establish membership rules that may disentitle an individual to membership in
the Band. They submit that nothing in the Act precludes a band from establishing additional quali-
fications for membership.

23 The Crown, on the other hand, says that persons in the position of the individuals in this ap-
peal have "acquired rights." I understand this argument to be that paragraph 11(1)(c) created an au-
tomatic entitlement for those persons to membership in the Indian Band with which they were pre-
viously connected, The Crown submits that subsection 10(4) prohibits a band from using its mem-
bership rules to create barriers to membership for such persons.

24 Hugessen J. was not satisfied that subsections 10(4) and (5) are as clear and unambiguous as
the appellant suggests. He analyzed the provisions in the context of related provisions and agreed
with the Crown.

25 The appellants seem to object to Hugessen J.'s contextual approach to statutory interpreta-
tion, However, all legislation must be read in context. Driedger's well known statement of the mod-
ern approach to statutory construction, adopted in countless cases such as Re Rizzo & Rizzo Shocs
Ltd., [1998] | S.C.R. 27 at paragraph 21, reads:

Today there is only one principle or approach, namely, the words of an Act are to
be read in their entire context and in their grammatical and ordinary sense har-
moniously with the scheme of the Act, the object of the Act, and the intention of
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Parliament (Elmer A, Driedger, Construction of Statutes, 2d ed. (Toronto: But-
terworths, 1983) at 87).

Flugessen J. interpreted subsections 10(4) and (5) in accordance with the modern approach and he
was correct to do so.

I cannot improve on Hugessen J.'s statutory construction analysis and I quote the relevant
portions of his reasons, which I endorse and adopt as my own:

[24] It is unfortunate that the awkward wording of subsections 10(4) and 10(5)
does not make it absolutely clear that they were intended to entitle acquired
rights individuals to automatic membership, and that the Band is not permitted to
create pre-conditions to membership, as it has done. The words "by reason only
of" in subsection 10(4) do appear to suggest that a band might legitimately refuse
membership to persons for reasons other than those contemplated by the provi-
sion. This reading of subsection 10(4), however, does not sit easily with the other
provisions in the Act as well as clear statements made at the time regarding the
amendments when they were enacted in 1985.

[25] The meaning to be given to the word "entitled" as it is used by paragraph
6(1)(c) is clarified and extended by the definition of "member of a band" in sec-
tion 2, which stipulates that a person who is entitled to have his name appear on a
Band List is a member of the Band, Paragraph 11(1)(c) requires that, commenc-
ing on April 17, 1985, the date Bill C-31 took effect, a person was entitled to
have his or her name entered in a Band List maintained by the Department of In-
dian Affairs for a band if, inter alia, that person was entitled to be registered un-
der paragraph 6(1)(c) of the 1985 Act and ceased to be a member of that band by
reason of the circumstances set out in paragraph 6(1)(c).

[26] While the Registrar is not obliged to enter the name of any person who does
not apply therefor (see section 9(5)), that exemption is not extended to a band
which has contro!l of its list. However, the use of the imperative "shall” in section
8, makes it clear that the band is obliged to enter the names of all entitled persons
on the list which it maintains. Accordingly, on July 8, 1985, the date the
Sawridge Band obtained control of its List, it was obliged to enter thercon the
names of the acquired rights women., When seen in this light, it becomes clear
that the limitation on a band's powers contained in subsections 10(4) and 10(5) is
simply a prohibition against legislating retrospectively : a band may not create
barriers to membership for those persons who are by law already deemed to be
members. '

[27] Although it deals specifically with Band Lists maintained in the Department,
section 11 clearly distinguishes between automatic, or unconditional, entitlernent
to membership and conditional entitlement to membership, Subsection 11(1)
provides for automatic entitlement to certain individuals as of the date the
amendments came into force, Subsection 11(2), on the other hand, potentially
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leaves to the band's discretion the admission of the descendants of women who
"marricd out,"”

[36] Subsection 10(5) is further evidence of my conclusion that the Act creates
an aulomatic entitlement to membership, since it states, by reference to paragraph
11(1)(c), that nothing can deprive acquired rights individual [sic] to their auto-
matic entitlement to membership unless they subsequently lose that entitlement.
The band's membership rules do not include specific provisions that describe the
circumstances in which acquired rights individuals might subsequently lose their
entitlement to membership, Enacting application requirements is certainly not
enough to deprive acquired rights individuals of their automatic entitlement to
band membership, pursuant to subsection 10(5). To put the matter another way,
Parliament having spoken in terms of entitlement and acquired rights, it would
take more specific provisions than what is found in section 3 of the membership
rules for delegated and subordinate legislation to take away or deprive Charter
protected persons of those rights.

27 [ turn to the appellants' arguments in this Court.

28 The appellants assert that the description "acquired rights" used by Hugessen J. reads words
into the Indian Act that are not there. The term "acquired rights" appears as a marginal note beside
subsection 10(4). As such, it is not part of the enactment, but is inserted for convenience of refer-
ence only (Interpretation Act, R.S.C. 1985, c. 1-21, s. 14). However, the term is a convenient
"shorthand" to identify those individuals who, by reason of paragraph 11(1)(c), became entitled to
automatic membership in the Indian Band with which they were connected, In other words, the in-
stant paragraph 11(1)(c) came into force, i.e. April 17, 1985, these individuals were entitled to have
their names entered on the membership list of their Band.

29 The appellants say that the words "by reason only of" in subsection 10(4) do not preclude an
Indian Band from establishing a membership code, requiring persons who wish to be considered for
membership to make application to the Band. I acknowledge that the words "by reason only of"
could allow a band to create restrictions on continued membership for situations that arose or ac-
tions taken after the membership code came into force. However, the code cannot operate to deny
membership to those individuals who come within paragraph 11(1)(c).

30 A band may enact membership rules applicable to all of its members. Yet subsections 10(4)
and (5) restrict a band from enacting membership rules targeted only at individuals who, by reason
of paragraph 11(1)(c), are entitled to membership, That distinction is not permitted by the Act.

31 The appellants raise three further objections, First, they say that their membership code is
required because of "band shopping." However, in respect of persons entitled to membership under
paragraph 11(1)(c), the issue of band shopping does not arise. Under paragraph 11(1)(c), the indi-
viduals in question are only entitled to membership in the band in which they would have been a
member but for the pre-April 17, 1985 provisions of the Indian Act, In this case, those individuals
would have been members of the Sawridge Band.

32 Second, the appellants submit that the opening words of subsection 11(1), "commencing on
April 17, 1985," indicate a process and not an event, i.e. that there is no automatic membership in a
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band and that indeed some persons may not wish to be members; rather, the word "commencing"
only means that a person may apply at any time on or after April 17, 1985, 1 agree that there is no
automatic membership. However, there is an automatic entitlement to membership, The words
“commencing on April 17, 1985" only indicate that subsection 1 1(1) was not retroactive to before
April 17, 1985, As of that date, the individuals in question in this appeal acquired an automatic enti-
tlement to membership in the Sawridge Band.

33 Third, the appellants say that the individuals in question have not made application for
membership. Hugessen J. dealt with this argument at paragraph 12 of his reasons:

(12] Finally, the plaintiff argued strongly that the women in question have not
applied for membership, This argument is a simple "red herring”. It is quite true
that only some of them have applied in accordance with the Band's membership
rules, but that fact begs the question as to whether those rules can lawfully be
used to deprive them of rights to which Parliament has declared them to be enti-
tled. The evidence is clear that all of the women in question wanted and sought to
become members of the Band and that they were refused at least implicitly be-
cause they did not or could not fulfil the rules' onerous application requircments,

34 The appellants submit, contrary to Hugessen J.'s finding, that there was no evidence that the
individuals in question here wanted to become members of the Sawridge Band. A review of the
record demonstrates ample evidence to support Hugessen J's finding, For example, by Sawridge
Band Council Resolution of July 21, 1988, the Band Council acknowledged that "at least 164 peo-
ple had expressed an interest in writing in making application for membership in the Band.” A list
of such persons was attached to the Band Council Resolution. Of the eleven individuals in question
here, eight were included on that list. In addition, the record contains applications for Indian status
and membership in the Sawridge Band made by a number of the individuals,

35 For these persons entitled to membership, a simple request to be included in the Band's
membership list is all that is required. The fact that the individuals in question did not complete a
Sawridge Band membership application is irrelevant. As Hugessen J. found, requiring acquired
rights individuals to comply with the Sawridge Band membership code, in which preconditions had
been created to membership, was in contravention of the Act

36 Of course, this finding has no bearing on the main issue raised by the appellants in this ac-

tion, namely, whether the provisions entitling persons to membership in an Indian band are uncon-
stitutional,

THE INJUNCTION APPLICATION
Standing

37 ['turn to the injunction application. The appellants say that there was no lis between the
Band and the eleven persons ordered by Hugessen J. to be included in the Band's Membership List,
The eleven individuals are not parties to the main action. The appellants also say that the Crown is
not entitled to seek interlocutory relief when it does not seek the same final relief.

38 [ cannot accept the appellants' arguments. The Crown is the respondent in an application to
have validly enacted legislation struck down on constitutional grounds. It is seeking an injunction,
not only on behalf of the individuals denied the benefits of that legislation but on behalf of the pub-
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lic interest in having the laws of Canada obeyed. The Crown, as represented by the Attorney Gen-
eral, has traditionally had standing to seek injunctions to ensure that public bodics, such as an Indi-
an band council, follow the law (see Robert J. Sharpe, Injunctions and Specific Performance, loose-
leaf (Aurora, ON: Canada Law Book, 2002) at paragraph 3.30; Ontario (Attorney General) v, On-
tario Teachers' Federation (1997), 36 O.R. (3d) 367 at 371-72 (Gen. Div.)). Having regard to the
Crown'’s standing at common law, statutory authority, contrary to the appellants' submission, is un-
necessary. Hugessen J. was thus correct to find that the Crown had standing to seek the injunction.

39 I also cannot accept the argument that the Crown may not seek interlocutory relief because it
has not sought the same final relief in this action. The Crown is defending an attack on the constitu-
tionality of Bill C-31 and is secking an interlocutory injunction to require compliance with it in the
interim, If the Crown is successful in the main action, the result will be that the Sawridge Band will
have to enter or register on its membership list the individuals who are the subject of the injunction

application, The Crown therefore is seeking essentially the same relicf on the injunction application
as in the main action.

40 Further, section 44 of the Federal Courts Act, R.S.C. 1985, ¢, F-7, confers jurisdiction on the
Federal Court to grant an injunction "in all cases in which it appears to the Court to be just or con-
venient to do s0." The jurisdiction conferred by section 44 is extremely broad. In Canada (Iluman
Rights Commission) v. Canadian Liberty Net, [1998] 1 S.C.R. 626, the Supreme Court found that
the Federal Court could grant injunctive relief even though there was no action pending before the
Court as to the final resolution of the claim in issue. If section 44 confers jurisdiction on the Court
to grant an injunction where it is not being asked to grant final relief, the Court surely has jurisdic-
tion to grant an injunction where it will itself make a final determination on an interconnected issue,
The requested injunction is therefore sufficiently connected to the final relief claimed by the Crown.

The Test for Granting an Interlocutory Injunction

41 The test for whether an interlocutory injunction should be granted was set out in American
Cyanamid Co. v. Ethicon Ltd., [1975] A.C. 396 (H.L.) and adopted by the Supreme Court in Mani-
toba (Attorney General) v. Metropolitan Stores (MTS) Ltd., [1987] 1 S.C.R. 110 and
RJR-Macdonald Inc, v. Canada (Attorney General), [1994] 1 S.C.R. 311 where, at 334, Sopinka and
Cory JJ. summarized the test as follows:

First, a preliminary assessment must be made of the merits of the case to ensure
that there is a serious question to be tried. Secondly, it must be determined
whether the applicant would suffer irreparable harm if the application were re-
fused, Finally, an assessment must be made as to which of the parties would suf-
fer greater harm from the granting or refusal of the remedy pending a decision on
the merits,

42 The appellants submit that Hugessen J. erred in applying a reverse onus to the test. Since, as
will be discussed below, the Crown has satisfied the traditional test, I do not need to consider
whether the onus should be reversed.

Serious Question

43 In RJR-Macdonald at 337-38, the Court indicated that the threshold at the first branch is low
and that the motions judge should proceed to the rest of the test unless the application is vexatious
or frivolous.
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44 The appellants say that in cases where a mandatory injunction is sought, the older
pre-American Cyanamide test of showing a strong prima facie case for trial should continue to ap-
ply. They rely on an Ontario case, Breen v. Farlow, [1995] O.J. No. 2971 (Gen. Div.), in support of
this proposition. Of course, that case is not binding on this Court, Furthermore, it has been ques-
tioned by subscquent Ontario decisions in which orders in the nature of a mandatory interlocutory
injunction were issued (493680 Ontario Ltd, v. Morgan, [1996] OJ. No. 4776 (Gen. Div.); Samoila
v. Prudential of America General Insurance Co. (Canada), [1999] O.J. No. 2317 (8.C.1.)). In Mor-
gan, Hockin J. stated that RIR-Macdonald had modified the old test, even for mandatory interlocu-
tory injunctions (paragraph 27).

43 The jurisprudence of the Federal Court on this issue in recent years is divided. In Relais
Nordik Inc. v, Secunda Marine Services Ltd. (1988), 24 F.T.R. 256 at paragraph 9, Pinard J, ques-
tioned the applicability of the American Cyanamide test to mandatory interlocutory injunctions. On
the other hand, in Ansa International Rent-A-Car (Canada) Ltd, v. American International
Rent-A-Car Corp. (1990), 36 F.T.R. 98 at paragraph 15, MacKay J. accepted that the American
Cyanamide test applied to mandatory injunctions in the same way as to prohibitory ones. Both of
these cases were decided before the Supreme Court reaffirmed its approval of the American Cyan-
amide test in RJR-Macdonald, More recently, in Patriquen v. Canada (Correctional Services),
[2003] F.C.J. No. 1186, 2003 FC 927 at paragraphs 9-16, Blais J. followed the RIR-Macdonald test
and found that there was a serious issue to be tried in an application for a mandatory interlocutory
injunction (which he dismissed on the basis that the applicant had not shown irreparable harm).

46 Hugessen J. followed Ansa International and held that the RJR-Macdonald test should be
applied to an interlocutory injunction application, whether it is prohibitory or mandatory. In light of
Sopinka and Cory JJ.'s caution about the difficulties of engaging in an extensive analysis of the
constitutionality of legislation at an interlocutory stage (RJR-Macdonald at 337), I think he was
correct to do so. However, the fact that the Crown is asking the Court to require the appellants' to
take positive action will have to be considered in assessing the balance of convenience.

47 In this case, the Crown's argument that Bill C-31 is constitutional is neither frivolous nor
vexatious. There is, therefore, a serious question to be tried.

Irreparable Harm

48 Ordinarily, the public interest is considered only in the third branch of the test. However,
where, as here, the government is the applicant in a motion for interlocutory relief, the public inter-
est must also be considered in the second stage (RFR-Macdonald at 349),

49 Validly enacted legislation is assumed to be in the public interest, Courts are not to investi-
gate whether the legislation actually has such an effect (RJR-Macdonald at 348-49).

50 Allowing the appellants to ignore the requirements of the Act would irreparably harm the
public interest in seeing that the law is obeyed. Until a law is struck down as unconstitutional or an
interim constitutional exemption is granted by a court of competent jurisdiction, citizens and organ-
izations must obey it (Metropolitan Stores at 143, quoting Morgentaler v. Ackroyd (1983), 42 O.R.
(2d) 659 at 666-68 (H.C.)).

51 Further, the individuals who have been denied membership in the appellant band are aging
and, at the present rate of progress, some are unlikely ever to benefit from amendments that were
adopted to redress their discriminatory exclusion from band membership. The public interest in
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preventing discrimination by public bodies will be irreparably harmed if the requested injunction is
denied and the appellants are able to continue to ignore their obligations under Bill C-31, pending a
determination of its constitutionality,

52 The appellants argue that there cannot be irreparable harm because, if there was, the Crown
would not have waited sixteen years after the commencement of the action to seek an injunction.
The Crown submits that it explained to Hugessen J. the reasons for the delay and stated that the very
length of the proceedings had in fact contributed to the irreparable harm as the individuals in ques-
tion were growing older and, in some cases, falling ill.

53 The question of whether delay in bringing an injunction application is fatal is a matter of
discretion for the motions judge. There is no indication that Hugessen J. did not act judicially in ex-
ercising his discretion to grant the injunction despite the timing of the motion.

Balance of Convenience

54 In Metropolitan Stores at 149, Beetz J. held that interlocutory injunctions should not be
granted in public law cases, "unless, in the balance of convenience, the public interest is taken into
consideration and given the weight it should carry." In this case, the public interest in seeing that
laws are obeyed and that prior discrimination is remedied weighs in favour of granting the injunc-
tion requested by the Crown.

55 As discussed above and as Hugessen J. found, there is a clear public interest in seeing that
legislation is obeyed until its application is stayed by court order or the legislation is set aside on
{inal judgment, As well, Bill C-31 was designed to remedy the historic discrimination against Indi-
an women and other Indians previously excluded from status under the Indian Act and band mem-
bership, There is therefore a public interest in seeing that the individuals in this case are able to reap
the benefits of those amendments.

56 On the other hand, the Sawridge Band will suffer little or no damage by admitting nine el-
derly ladies and one gentleman to membership (the Court was advised that one of the eleven indi-
viduals had recently died). It is true that the Band is being asked to take the positive step of adding
these individuals to its Band List but it is difficult to find hardship in requiring a public body to fol-
low a law that, pending an ultimate determination of its constitutionality, is currently in force. Even
if the Band provides the individuals with financial assistance on the basis of their membership, that
harm can be remedied by damages against the Crown if the appellants subsequently succeed at trial,
Therefore, as Hugessen J. found, the balance of convenience favours granting the injunction,

CONCLUSION
57 The appeal should be dismissed,
COSTS

58 ‘The Crown has sought costs in this Court and in the Court below. The interveners have
sought costs in this Court only.

59 In his Reasons for Order, Hugessen J. reserved the question of costs in favour of the Crown,
indicating that the Crown should proceed by way of a motion for costs under rule 369, He awarded
no costs to the interveners. It is not apparent from the record that the Crown made a costs motion
under rule 369 and in the absence of an order for costs and an appeal of that order, I would not
make any award of costs in the Court below.



b o]

bt

Y ,
.

- BN

e  Waaam,, < s = .

Page 15

60 As to costs in this Court, the Crown and interveners are to make submissions in writing,
each not exceeding 3 pages, double-spaced, on or before 7 days from the date of these reasons. The
appellants shall make submissions in writing, not exceeding 10 pages, double-spaced, on or before
14 days from the date of these reasons. The Court will, if requested, consider the award of a Jump
sum of costs inclusive of fees, disbursements, and in the case of the interveners, GST (See Consor-
zio del Prosciutto di Parma v. Maple Leaf Meats Inc., [2003] 2 F.C. 451 (C.A)).

61 The Judgment of the Court will be issued as soon as the matter of costs is determined.

ROTHSTEIN J.A.
NOEL J.A.:~ 1 agree.
:.MALONE J A.:-- 1 agree,
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