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I Introduction

(1]  Thisis a case management decision on an application filed on August 17, 2016 (the
“Application”) by Patrick Twinn, Shelby Twinn and Deborah A. Serafinchon (“Applicants™) to
be added as full parties in Action No. 1103 14112 (the “Action™), for payment of all present and
future legal costs and an accounting to existing Beneficiaries. The application by Patrick Twinn.
on behalf of his infant daughter, Aspen Saya Twinn and his wife, Melissa Megley, appears to
have been abandoned and, in order to keep the record clear, is dismissed. The balance of the
Application by the Applicants is also dismissed, although the claims for an accounting from the
Trustees by Patrick and Shelby Twinn are dismissed on a without prejudice basis.

II Background

[2]  This Action was commenced by Originating Notice, filed on June 12, 2011 by the 1985
Sawridge Trustees and is sometimes referred to as the “Advice and Direction Application™.

[3]  The history of the Advice and Direction Application is set out in previous decisions
(including the Orders taken out in relation thereto) reported as 1985 Sawridge Trust v Alberta
(Public Trustee), 2012 ABQB 365, 543 AR 90 (“Sawridge #1"), aff"'d 2013 ABCA 226, 543 AR
90 (“Sawridge #27'), 1985 Sawridge Trust v Alberta (Public Trustee), 2015 ABQB 799
(“Sawridge #3"). time extension denied 2016 ABCA 51, 616 AR 176, 1985 Sawridge Trust
(Trustee for) v Sawridge First Nation, 2017 ABQB 299 (“Sawridge #47) (collectively the
“Sawridge Decisions™). Some of the terms used in this decision (“Sawridge #57°) are also defined
in the previous Sewridge Decisions.

[4] [ had directed that this Application be dealt with through the filing of written briefs,
subject to requests for clarification through correspondence between the Court and counsel.
These letters have been added to the court file in this Action in a packet described as “Sawridge
#5 Correspondence” and are listed in Schedule ‘A’ Part I to this decision.

I The Applicants

[5]  Some factual background in relation to the three remaining Applicants is set out below
and has been derived from the Affidavits forming part of the materials filed by the participants as
described in Schedule ‘A’ Part I to this decision.

A Patrick Twinn

[6] Patrick Twinn was born on October 22, 1985. His father, Walter Patrick Twinn was the
Chief of the Sawridge First Nation (“SFN™) from 1966 to his death on October 30, 1997 (“Chief

Walter Twinn™).
(7] His mother is Sawridge Trustee, Catherine Twinn, who is also a member of the SFN.

[8] Patrick is also a member of the SFN and acknowledges that he is currently and will
remain a Beneficiary of the 1985 Sawridge Trust even if the Trustees are successful in their
application to vary the definition of ‘beneficiary’.

[9] Patrick Twinn also acknowledges that his beneficial interest in the 1985 Sawridge Trust
may either be diluted or enhanced if the Trustees vary the definition of *beneficiary” under the
Trust.
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B Shelby Twinn

[10] Shelby Twinn was born on January 3, 1992 and resided on the SFN Reserve for the first
5 years of her life. She is a granddaughter of Chief Walter Twinn and the daughter of Paul
Twinn, a son of Chief Walter Twinn. Paul Twinn is recognized as an Indian by the Government
of Canada under the /ndian Act and is a member of the SFN. The mother of Shelby Twinn was
married to Paul Twinn at the time of Shelby’s birth.

[11] Shelby Twinn is registered as an Indian under the /ndian Act. She is not listed as a
member of the SFN and claims that she may lose her entitlement as a Beneficiary if the
application of the Trustees to vary the definition of ‘beneficiary” under the 1985 Sawridge Trust
succeeds. Shelby Twinn acknowledges that she is currently a Beneficiary under the 1985

Sawridge Trust.
C Deborah Serafinchon

[12] Deborah Serafinchon claims to be the daughter of Chief Walter Twinn and Lillian
McDermott, the latter being recognized as an Indian under the Indian Act.

[13] Deborah Serafinchon states that she was born an illegitimate child, was placed in foster
care at birth and was raised in that system. Deborah Serafinchon asserts that Patrick Twinn is
her brother and co-applicant.

[14] Deborah Serafinchon notes that if the current definition of ‘beneficiary’ under the 1985
Sawridge Trust is varied to exclude discriminatory language, such as “illegitimate™, *male” and
“female™, she will then be included as a ‘beneficiary’ under the 1985 Sawridge Trust. She
expresses concern about any proposed definition which would have the effect of excluding her as

a ‘beneficiary’ being accepted by the Court.

v Positions of the Parties

[15] The materials filed on this Application and reviewed by me are extensive. They are
described in Schedule *A’. The written briefs forming part of this array of materials contain the
arguments of the various participants.

[16] The initial position of the Public Trustee of Alberta (*OPTG”) on the Application is set

out in a short letter, dated October 31, 2016, as supplemented by clarification letters of June 23
and 30, 2017 and are all included in the “Sawridge #5 Correspondence™ packet.

[17] The Application is also supported by Sawridge Trustee Catherine Twinn, who is the
mother of the Applicant, Patrick Twinn. She disassociates herself from the opposition to the
Application by the other Trustees.

[18] The Sawridge Trustees (except Catherine Twinn) oppose the Application in its entirety.

v Issues
[19] The issues to be decided on this Application are:
a Whether some or all of the Applicants should be made a Party to this Action?
b Whether the Applicants should be awarded advance costs and indemnification for

future legal fees from the 1985 Sawridge Trust?

[20] While claims for an accounting by the Trustees have been made by some of the
Applicants, no submissions were made on this remedy.
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VI Disposition of the Application

[21]  1confirm that the claims by Patrick Twinn on behalf of his infant daughter, Aspen Saya
Twinn, and his wife, Melisa Megley, have been abandoned and, for clarity of record purposes,

are dismissed.
[22] I also dismiss the claims of the remaining Applicants for the reasons which follow.

A Applicability of Rules 3.74 and 3.75 of the Alberta Rules of Court, Alta Reg
124/2010

[23]  Alberta Rules of Court, Alta Reg 124/2010 (the “Rules” or individually a “Rule”) Rules
3.74 and 3.75 provide for the procedure for the addition of parties to an action commenced by a
statement of claim or originating notice, respectively.

[24] The Trustees characterize the Applicants as “third parties” and argue that they cannot be
added as parties, because they are not persons named in the original litigation. They rely on the
decision of Poelman, J in Manson Insulation Products Ltd v Crossroads C & I Distributors.
2011 ABQB 51 at para 48, 2011 CarswellAlta 108 (“Manson Insulation™),

[25] Manson Insulation involves an action commenced by statement of claim. This Action
was commenced by an originating notice, a procedure under which all participants are not known
at the outset and it is also less clear as to when the ‘pleadings’ close. [ do not accept that the
Applicants are barred by application of Rule 3.74(2)(b) because they may be “third parties™.

[26] However, Rules 1.2 and 3.75(3) do have application to the circumstances here. [ must be
satisfied that an order should be made to add the Applicants as parties and | must also be
satisfied that the addition of these Applicants as parties will not cause prejudice to the primary
Respondents, the Trustees.

[27] The Advice and Direction Application has been underway for almost six years. There
have been a number of complex applications resulting in a variety of decisions (See the
Sawridge Decisions). The Trustees assert that some of the Applicants have chosen not to abide
by deadlines imposed by this Court. In turn the Applicants take issue with the effectiveness of
the early notifications in respect to the Advice and Direction Application. All of that said it is
clear that this proceeding has gone on for a long time. I agree with the Trustees that the addition
of more participants will make an already complex piece of litigation more complicated, not only
in terms of potential new issues, but also in terms of more difficult logistics in coordinating
additional counsel and individual parties and prolonging the procedural steps in this litigation,
for example, even more questioning. All of that will in turn result in increased costs likely to be
borne one way or another by the 1985 Sawridge Trust and the assets held by the Trust for its
beneficiaries whom, I have already noted, include at a minimum two of the Applicants, namely
Patrick and Shelby Twinn.

[28] In my decisions to date | have attempted to narrow and define the issues in this litigation.
To allow additional parties at this stage will expand the lawsuit rather than create a more
focussed set of issues for determination by a trial judge who will ultimately be tasked with
determining this litigation.

[29] Further, [ am not satisfied that the Applicants can pay the costs if they are unsuccessful
and are not awarded an indemnity against paying the Trustees and, therefore, the costs of the
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Trust. In other words, if this attempted entry into this Action is unsuccessful, then the Trust and
its beneficiaries are left again to pay the bill.

[30] In conclusion, the Applicants have not satisfied me that their addition to this proceeding
as full parties will not cause prejudice to the Trustees and the 1985 Sawridge Trust. Delay in
bringing this litigation to a conclusion and expanding its scope are not, in my view, capable of
being remedied by costs awards.

B Is it necessary to add Patrick and Shelby Twinn as Parties?

[31]  The Trustees take the position that the interests of Patrick and Shelby Twinn are already
represented in the Advice and Direction Application and that their addition would be redundant.

[32] Inrespect to Patrick Twinn, [ agree that it is unnecessary to add him as a party. Patrick
Twinn takes the position that he is currently, and will remain a Beneficiary of the 1985 Sawridge
Trust. The Trustees confirm this and | accept that is correct and declare him to be a current
Beneficiary of the Trust.

[33] Patrick Twinn understands and accepts that his beneficial interest under the 1985
Sawridge Trust may either be diluted or enhanced if the Trustees vary the definition of
“beneficiary” under the 1985 Sawridge Trust. There is no circumstance that ! can foresee where
his status as a Beneficiary will be eliminated and there is no need to add him as a party to this
Action. In fact, adding him to the litigation will only result in the Trust’s resources being further
reduced, to the detriment of all current and future beneficiaries.

[34]  Further, counsel for the OPTG in her letters of June 23 and June 30, 2017 has confirmed
that the Public Trustee continues to represent minors who have become adults during the course
of this litigation. As a result, both Patrick and Shelby Twinn will have their interests looked

after by the OPTG in any event.

[35] Shelby Twinn is in a similar situation. She acknowledges that she is currently a
Beneficiary under the 1985 Sawridge Trust. The Trustee states at para 24 of its Brief, filed

October 31, 2016, that:

Shelby and her sister, Kaitlyn Twinn, are both current beneficiaries of the 1985
Trust. (Emphasis added.)

[36] 1accept the Trustees” confirmation and declare Shelby Twinn to be a current Beneficiary
of the Trust.

[37] As with Patrick Twinn, I cannot foresee a circumstance where the status of Shelby Twinn
as a Beneficiary under the 1985 Sawridge Trust will be eliminated. Her participation through her
own lawyer offers no benefit other than to dissipate the Trust’s property through the payout of
another set of legal fees.

[38] For these reasons, there is no need to add Shelby Twinn as a party to this Action.

[39] A further reason of more general application for not adding Patrick and Shelby Twinn as
parties to this Action is that to do so would have the effect of making this lawsuit a more
adversarial process. Since both of these Applicants are already recognized as Beneficiaries by the
Trustees and now by the Court, I observe that their ongoing involvement in the litigation would
be better served by transparent and civil communications with the Trustees and their legal
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counsel and through a positive dialogue with the Trustees to ensure that their status as
Beneficiaries is respected.

C Should Deborah Sarafinchon be added as a Party?

[40]  On the evidence presented to me, Debora Sarafinchon is not currently a Beneficiary
under the 1985 Sawridge Trust. She accepts that she is not an Indian under the Indian Act and is
not a member of the SFN. She has not applied for membership in the SFN and apparently has no
intention of making such an application.

[41] AsIhave said in my earlier decisions in Sawridge #3, it is not appropriate for this Court
to get involved in disputes over membership in the SFN. Apart from the jurisdictional issues
which might arise if | was tempted to address membership issues, it would be contrary to my
position that this litigation should be narrowed rather than unnecessarily expanded.

[42] I will give Ms. Sarafinchon the benefit of the doubt and will not characterize her
application to be added as a party as being a collateral attack on SFN membership issues.
However, I am concerned about the Court being drawn into that sort of contest in this long-
running litigation.

[43] There is nothing stopping Ms. Sarafinchon from monitoring the progress of this litigation
and reviewing the proposals which the Trustees may make in respect to the definition of

“beneficiary’ under the 1985 Sawridge Trust and providing comments to the Trustees and the
Court. I also repeat my concern about increasing the adversarial nature of this Advice and

Direction Application.

[44]  For all these reasons, [ decline the request by Ms. Sarafinchon to be added as a party to
this Action.

VI1  Is the consent of beneficiaries required to vary the 1985 Sawridge Trust such
that they ought to be entitled to party status?

[45] TItis not necessary for me to address this issue in deciding this Application and [ decline
to do so.

VIII Should the Applicants be entitled to advance costs?

[46] In light of my decision to refuse to add all of these Applicants as parties to this Action, it
is not necessary for me to decide the issue of awarding them advance costs.

IX Costs

[47] Asis apparent from my analysis, I have concluded that Patrick and Shelby Twinn, who
are attempting to participate in this process, offer nothing and instead propose to fritter away the
Trust’s resources to no benefit. In coming to this conclusion 1 observe that Patrick and Shelby
Twinn were not interested in paying for their own litigation costs. They instead sought to offload
that on the Trust, which would then have to pay for their representation in this litigation. I would
not have permitted that, even if | had concluded these were appropriate litigation participants,
which they are not.

[48] There is a parallel here with estate disputes where an unsuccessful litigation participant
seeks to have an estate pay his or her legal costs. In that type of litigation a cost award of that
kind means someone inside the group of intended beneficiaries loses, usually the residual
beneficiary. Moen J in Babchuk v Kutz, 2007 ABQB 88, 411 AR 181, affirmed en toto 2009
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ABCA 144, 457 AR 44, conducted a detailed review of the principles that guide when an estate
should indemnify an unsuccessful litigant. That investigation investigates the role and need for
the unsuccessful litigant’s participation, for example by asking who caused the litigation,
whether the unsuccessful litigant’s participation was reasonable, and how the parties as a whole
conducted themselves.

[49] Here I have concluded that Patrick and Shelby Twinn had no basis to participate, and,
worse, that their proposed participation would only end up harming the pool of beneficiaries as a
whole. Their appearance is late in the proceeding, and they have not promised to take steps to
ameliorate the cost impact of their proposed participation, other than to shift it to the Trust.

[50] Rule 1.2 stresses this Court should encourage cost-efficient litigation and alternative non-
court remedies. The Supreme Court of Canada in Hryniak v Mauldin, 2014 SCC 7 at para 2,
[2014] 1 SCR 87 has instructed it is time for trial courts to undergo a “culture shift” that
recognizes that litigation procedure must reflect economic realities. In the subsequent R v
Jordan, 2016 SCC 27,[2016] 1 SCR 631 and R v Cody, 2017 SCC 31 decisions Canada’s high
court has stressed it is time for trial courts to develop and deploy efficient and timely processes,
“to improve efficiency in the conduct of legitimate applications and motions™ (R v Cody, at para
39). I further note that in R v Cody the Supreme Court at para 38 instructs that trial judges test
criminal law applications on whether they have “a reasonable prospect of success™ [emphasis
added], and if not, they should be dismissed summarily. That is in the context of criminal
litigation, with its elevated protection of an accused’s rights to make full answer and defence.
This Action is a civil proceeding where [ have found the Addition of the Applicants as parties is

unnecessary.

[511 This is the new reality of litigation in Canada. The purpose of cost awards is notorious;
they serve to help shape improved litigation practices by creating consequences for bad litigation
practices, and to offset the litigation expenses of successful parties. By default successful
litigation parties are due costs for that reason: Rule 10.29(1). The Court nevertheless retains a
broad jurisdiction to vary costs depending on the circumstances (Ru/e 10.33), and naturally
should make cost awards to encourage the Rules overall objectives and purposes (Rule 1.2).

[52] Elevated cost awards are appropriate in a wide variety of circumstances so as to achieve
those objectives, as is reviewed in Brown v Silvera, 2010 ABQB 224 at paras 29-35, 488 AR 22,
affirmed 2011 ABCA 109, 505 AR 196.

[53] I conclude one aspect of Canada’s litigation “culture shift” is that cost awards should be
used to deter dissipation of trust property by meritless litigation activities by trust beneficiaries. |
therefore order that Patrick and Shelby Twinn shall pay solicitor and own client indemnity costs
of the Trustees in responding to this Application.

[54] Inrespect to Deborah Serafinchon, she was outside the Trust relationship and though 1
have rejected her application she has not litigated as an *insider” who has done nothing but
attempt to diminish resources of the Trust. I therefore award costs against Deborah Serafinchon
in favour of the Trustees on a party/party basis. If there is any dispute over the resolution of the
amount of costs in both cases, I retain jurisdiction to resolve that problem should it arise.
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[55] Inclosing, I confirm the OPTG representation of minors who have become adults will be
subject to the existing indemnity and costs exemption orders. This direction shall be included in
the formal order documenting this judgment.

Heard and decided on the basis of the written materials described in Schedule *A”.
Dated at the City of Edmonton, Alberta this 5t day of July, 2017.

ML

D .G. Thomas
J. .Q.B.A.

Submissions in writing from:

N.L. Golding Q.C.
Borden Ladner Gervais LLP
for the Applicants Patrick Twinn et al.

D.C. Bonora and
A. Loparco, Q.C.
Dentons LLP
for The 1985 Sawridge Trustees

J.L. Hutchison
Hutchison Law LLP
for the OPTG

C.K.A. Platten, Q.C. and
C. Osualdini
McLennan Ross LLP
for Catherine Twinn
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Schedule ‘A’

FILING DATE

DESCRIPTION

August 17, 2016

Application by Patrick Twinn et al. to be added as parties to
Action 1103 14112 — Borden Ladner Gervais (“BLG™).

August 17, 2016

Affidavit of Patrick Twinn, sworn July 26, 2016.

August 17, 2016

Affidavit of Shelby Twinn, sworn July 26, 2016.

August 17, 2016

Affidavit of Deborah Sarafinchon, sworn July 26, 2016.

September 30, 2016

Brief of Patrick Twinn, Shelby Twinn and Deborah Serafinchon
- BLG.

September 30, 2016

Extracts of Evidence of Patrick Twinn, Shelby Twinn and
Deborah Serafinchon — BLG.

September 30, 2016

Book of Authorities of Patrick Twinn, Shelby Twinn and
Deborah Serafinchon — BLG.

October 21, 2016

Transcript of Questioning on Affidavit of Patrick Twinn.

October 21, 2016

Transcript of Questioning on Affidavit of Shelby Twinn.

October 21, 2016 Transcript of Questioning on Affidavit of Deborah Serafinchon.

October 31, 2016 Response Brief of the Trustees for the 1985 Sawridge Trust in
Response to the Brief of the Applicants Patrick Twinn, Shelby
Twinn, and Deborah Serafinchon — Dentons.

October 31, 2016 Letter from Hutchison Law to Denise Sutton re Application by

Patrick Twinn et al. — Hutchison Law.

November 1, 2016

Brief of Catherine.

November 1, 2016

Affidavit of Paul Bujold sworn October 31, 2016 — Dentons.

November 10, 2016

Letter from Dentons to counsel (cc’d to Thomas J) re
Undertaking Responses of Patrick Twinn, Shelby Twinn and
Deborah Serafinchon — Dentons.

November 10, 2016

Undertakings of Patrick Twinn.

November 10, 2016

Undertakings of Shelby Twinn.
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November 10, 2016

Undertakings of Deborah Serafinchon.

November 14, 2016

Letter from Dentons to Thomas J re typo in response to the Brief
of Patrick Twinn.

December 2, 2016

Affidavit of Deborah Serafinchon sworn November 24, 2016.

December 2, 2016

Letter from Dentons to Thomas J re response to unfiled Affidavit
of Deborah Serafinchon.

December 5, 2016

Reply Brief of Patrick Twinn, Shelby Twinn and Deborah
Serafinchon — BLG.

December 5, 2016

Extract of Evidence related to Reply Brief of Patrick Twinn,
Shelby Twinn and Deborah Serafinchon — BLG.

December 9, 2016 | Letter from Dentons to Thomas J re filed Undertakings of Paul
Bujold from the Questioning on Affidavit on November 29,
2016.

December 9, 2016 | Undertakings of Paul Bujold — Dentons.

December 12, 2016

Transcript on Questioning of Paul Bujold of November 29, 2016
— Dentons.
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Part Il - List of Correspondence

DATE

FROM

TO

June 09, 2017

Justice D.R.G. Thomas

Ms. Nancy L. Golding

June 16, 2017

Ms. Nancy L. Golding, QC

Justice D.R.G. Thomas

June 19, 2017

Ms. Nancy L. Golding, QC

Justice D.R.G. Thomas

June 20, 2017

Ms. Janet L. Hutchison

Justice D.R.G. Thomas

June 22, 2017

Justice D.R.G. Thomas

Ms. Nancy L. Golding. QC and

Ms. Janet Hutchison

June 22, 2017

Justice D.R.G. Thomas

Ms. Janet Hutchison

June 23, 2017

Ms. Janet L. Hutchison

Justice D.R.G. Thomas

June 27, 2017

Ms. Doris C.E. Bonora

Justice D.R.G. Thomas

June 28, 2017

Ms. Karen A, Platten, QC

Justice D.R.G. Thomas

June 29, 2017

Justice D.R.G. Thomas

Ms. Janet Hutchison

June 30, 2017

Ms. Janet L. Hutchison

Justice D.R.G. Thomas

Included in 2 filed packet described as “Sawridge #5 Correspondence”.




