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INTRODUCTION

1. This appeal concerns the rights of beneficiaries or potential beneficiaries to participate in

an advice and direction application concerning a trust that could result in the possible variance or

deletion of their beneficiary status. The question for consideration is whether the Trustee Actland

the interests of justice necessitate representation of beneficiaries and potential beneficiaries, in

particular where there is an acknowledgement of a clear conflict of interest of the Trustees.

2. Further, this appeal raises the question of whether it is appropriate to deviate from the

principle of a trust indemnifying the legal costs of an applicant in an advice and direction

application and to instead award punitive costs in the absence of any egregious litigation conduct.

PART I. FACTS
A. Background of the Trust

3. In 1985, the Canadian Chief of the Sawridge First Nation, Walter Patrick Twinn established

the Sawridge Band Inter Vivos Settlement, dated April 15, 1959 (the "1985 Sawridge Trust") to

hold certain properties in trust for the Sawridge First Nation.'

4. The 1985 Sawridge Trust is administered by the trustees of the 1985 Sawridge Trust

(references to the "Trustees" going forward refer to all of the trustees of the 1985 Sawridge Trust

with the exception of Catherine Twinn who is a dissenting trustee for the matters set out herein).

B. Procedural History

5. The Trustees take the position that the definition of "Beneficiaries" in the trust may be at

risk of being deemed invalid due to discrimination on the basis that beneficiaries are restricted to

persons who were members of the Sawridge First Nation prior to the adoption by Parliament of

the Charter compliant definition of Indian status.3 In 2011, the Trustees commenced proceedings

to consider issues relating to the 1985 Sawridge Trust, including the issue of the definition of

"Beneficiaries".

6. Pursuant to an order of the Honourable Mr. Justice D.R.G. Thomas (the "CM Judge") dated

September 6, 2011, the Trustees were instructed to bring an application for the opinion, advice and

direction of the Court respecting the administration and management of the property held under

Trustee Act, RSA 2000, c T-8 ("Trustee Act"), s 42 [Appellants Book of Authorities ("AA"), Tab 1].

2 The background of the Trust is set out in previous decisions in this Proceeding including Sawridge Trust v Alberta

(Public Trustee), 2012 ABQB 365 ("Sawridge #1"), aff'd 2013 ABCA 226 at para 1 IAA, Tab 2].
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the 1985 Sawridge Trust and to specifically seek, among other things, a direction with respect to

the definition of "Beneficiaries" contained in the 1985 Sawridge Trust and if necessary to vary the

1985 Sawridge Trust to clarify the definition of "Beneficiaries".4

7. Despite the Courts' direction, no application for direction or to vary the definition of

"Beneficiaries" in the 1985 Sawridge Trust has ever been filed by the Trustees. Notwithstanding

this, the CM Judge has operated as though there is an application and has made a number of

procedural decisions5 relating to this issue and refers to an "Advice and Direction Application" in

the Reasons for Judgment.6

8. One procedural decision of the CM Judge of particular relevance to this appeal is an

application by the Office of the Public Trustee of Alberta (the "OPGT") to be added as a party to

represent potentially affected minors and unborn beneficiaries. In a decision dated June 12, 2012.

The CM Judge granted the application based on a finding of a conflict of interest resulting from

the dual role of the Trustees in their personal capacities and in their roles as fiduciaries finding that

the "Public Trustee's role is necessary due to the conflict of interest" .7

9. The current parties to the litigation are the Trustees, the OPTG and Catherine Twinn, a

trustee with independent representation.

C. The Application Under Appeal

10. Patrick Twinn, Shelby Twinn and Deborah A. Serafinchon (the "Appellants") are current

or potential adult beneficiaries of the 1985 Sawridge Trust whose status as beneficiaries may be

deleted, diluted or enhanced as a result of any change or variation of the definition of

"Beneficiaries".

1 1. The Appellants brought an application to be heard on a predetermined case management

meeting date, seeking orders: (1) to be added as parties; (2) requiring the payment of the legal fees

associated with the representation of the Appellants from the 1985 Sawridge Trust; and (3) for an

order for an accounting of the 1985 Sawridge Trust .8 The application is referred to as the

Order of the CM Judge dated September 6, 2011, Appeal Record 000001.
5 For references purposes the following decisions are the previous procedural decisions of the CM Judge: Sawridge
#1, 1985 &zwridge Trust v Alberta (Public Trustee), 2015 ABQB 799, time extension denied 2016 ABCA 51, 1985
Sawridge Trust ('Trustee for) v Sawridge First Nation, 2017 ABQB 299.
6 Reasons for Judgment at para 2, Appeal Record 000003.
7 Sawridge #1 at paras 25 and 33 [AA, Tab 2].
s Appeal Record 000002.
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"Proceeding". The issue of the accounting was adjourned from this hearing to be determined at a

later date.

12. The CM Judge dismissed the application in its entirety, finding that it was not necessary to

add the Appellants as parties pursuant to section 3.75(3) of the Rules of Court.9 He found that there

was prejudice to the Trustees that would result from adding the Appellants to the Proceeding. With

respect to Patrick and Shelby in particular, the CM Judge declared that they are current

beneficiaries and held they are not necessary parties to the Proceeding because their interests are

already represented. The CM Judge declared that Deborah is not a current beneficiary of the 1985

Sawridge Trust and denied her application to be added as a party on that basis.t°

13. The CM Judge stated it was unnecessary to consider the application for advanced costs

given his decision regarding adding the Appellants as parties to the Proceeding. The CM Judge

awarded solicitor and client own indemnity costs of the application against Patrick and Shelby and

costs against Deborah on a party/party basist tdespite no representations on costs being made in

the filed briefs.

PART 2. GROUNDS OF APPEAL

14. The Appellants respectfully submit that the CM Judge erred in law or principle or was

wholly unreasonable in the exercise of his discretion in:

(a) Misinterpreting or misapplying the test for adding a party pursuant to section 3.75(3) of the

Rules of Court and ignoring critical and determinative legal principles and the CM Judge's

own previous decisions in determining that the Appellants should not be added as parties to

the Proceeding;

(b) Awarding solicitor and client own indemnity costs against Patrick and Shelby and denying

advanced costs of the Appellants on the basis of a misinterpretation or misapplication of the

legal principles for costs awards; and

9 Alberta Rules of Court, Alta Reg 124/2010 ("Rules of Court"), r 4.14 [AA, Tab 5j.
I° Reasons for Judgment at para 27, Appeal Record 000005, para 34, Appeal Record 000006 and paras 40 — 44, Appeal
Record 000007.
I I Reasons for Judgment at para 54, Appeal Record 000008.
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(c) Exceeding his jurisdiction in providing advice and direction with respect to the 1985

Sawridge Trust in the absence of a constating application and in granting final relief as it

relates to the Appellants on the issue of who is a current beneficiary.

PART 3. STANDARD OF REVIEW

15. The standard of review for decisions of a case management judge is correctness for

questions of law and reasonableness with respect to discretionary decisions.I2 Absent an error in

law, a high degree of deference is given to interim orders made by a case management judge.I3 A

discretionary decision will only be interfered with on appeal if it is based on an error in principle,

or is wholly unreasonable.

16. If a case management judge fails to give sufficient weight to relevant factors, proceeds

arbitrarily or on wrong principles or an erroneous view of the facts, or there is likely to be a failure

of justice, appellate intervention is warranted.'4

17. The exercise of discretion under the Rules of Court is reviewable on the reasonableness

-.:tandard.15

18. A costs decision is reviewable on the standards of reasonableness with respect to the

exercise of discretion to award costs and correctness with respect to a failure to give sufficient

weight to relevant factors and reliance on wrong principles. t6

19. Jurisdiction issues are a question of law for which the standard of review is correctness."

PART 4. ARGUMENT
A. The CM Judge erred in misinterpreting or misapplying the test for adding a party

pursuant to section 3.75(3) of the Rules of Court and ignoring critical and determinative

legal principles and the CM Judge's own previous decisions in determining that the

Appe11,- nts shod I not be added as parties to the Proceeding

20. Rule 3.75(3) of the Rules of Court sets out the test for adding a respondent to an originating

application. The rule provides that the Court has discretion to add parties where the "Court is

12 Pintea v Johns, 2016 ABCA 99 at para 7 [AA, Tab 3].
13 Lofstrom v Radke, 2017 ABCA 287 at para 4 [AA, Tab 4].

Castledowns Law Office Management Ltd. v Fast Track Technologies Inc., 2012 ABCA 219 ("Castledowns") at

paras 14-15 [AA, Tab 6].
15 Castledowns at paras 14-15 [AA, Tab 6]; Hill v Hill, 2013 ABCA 313 at para 54 [AA, Tab 8].

16 Horst Tyson Dahlem v Canmore Legal Services, 2017 ABCA 97 at para 11 [AA, Tab 7].
17
 Chisholm v Lindsay, 2017 ABCA 21 at para 7 [AA, Tab 9].
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satisfied the order should be made" but provides that "[t}he Court may not make an order under

this rule if prejudice would result for a party that could not be remedied by a costs award, an

adjournment or the imposition of terms".I8

(a) The Court must be "satisfied the Order should be made"

21. The requirement that the Court must be "satisfied the Order should be made" has been

interpreted to mean that "justice must require the addition of the parties".I9

22. The issues in the Proceeding include an interpretation and possible variation to the

definition of "Beneficiaries" in the 1985 Sawridge Trust. The Trustee Act expressly provides that

beneficiaries must consent in writing to any variation of a trust and also expressly states that neither

the Court nor any other party (such as the Trustees or the OPTG) can consent on behalf of adult

beneficiaries.2° Further, the Trustee Act requires the Court to be satisfied that any variation is "of

a justifiable character". To be of a "justifiable character" the Court must "balance the intentions

of the settlor with the wishes of the beneficiaries".

23. Beneficiaries cannot provide meaningful and informed consent if they are not parties to the

Proceeding and are thereby provided with full access, information and representation. Further, on

the substantive hearing of the issue of the definition of "Beneficiaries", the Court will not have the

requisite information regarding the opinions, advice and "wishes of the beneficiaries" that it

requires to meet its obligation to ensure that any variation is of a "justifiable character".

24. Notwithstanding these clear statutory requirements, the CM Judge expressly declined to

consider the consent requirements at a11.21 This failure to consider such a critical and relevant

factor results in an error in principle and is wholly unreasonable.

25. Justice clearly requires the addition of beneficiaries based on the requirements in the

Trustee Act. The CM Judge seemingly acknowledges that beneficiaries have a role in the

Proceeding but did not allow independent representation by Patrick and Shelby based on his

conclusion that they are beneficiaries and, as such, are already represented by the OPTG.22 This is

ig Rules of Court, r 3.75 [AA, Tab 10].
19 McFaul v Ranch-Lewchuk, 2015 ABQB 706 at para 62 [AA, Tab 11].
20 Trustee Act, s 42(5) [AA, Tab I].
21 Reasons for Decision at para 45, Appeal Record 000007.
22 Reasons for Judgment at para 34, Appeal Record 000006.
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incorrect and clearly based on an erroneous view of the CM Judge's own decision regarding the

OPTG.

26. Adult beneficiaries are not represented in this Proceeding. The OPTG can only represent

disabled adults, missing and unborn or minors during the course of the litigation.23 Neither Patrick

nor Shelby are disabled, or missing, or have been minors at any point during the course of the

litigation.

27. Further, the interests of the Trustees are not necessarily aligned with and in fact may be

diametrically opposed to the interests of the beneficiaries given the conflict of interest that has

been acknowledged. As such, beneficiaries cannot be represented by the Trustees. They require

independent representation to provide input and have their interests protected.

28. The Case Management Judge's determination that Patrick and Shelby are not necessary to

the Proceeding is clearly based on an interpretation of his decision regarding the OPTG and it is

wholly unreasonable given the requirements under the Trustee Act and is a reviewable error.

29. Further, apart from the requirements of the Trustee Act, it is clear that justice requires

potential and current beneficiaries to be parties to the Proceeding given the effect on their status

and rights. As the CM Judge has noted in a previous decision, "... very large sums of money arc

in play here. A decision on who falls inside or outside of the class of beneficiaries under the 1985

Sawridge Trust will significantly affect the potential share of those inside the Sawridge Trust".24

30. A failure to consider the advice and opinions of parties whose important legal rights will

be substantially impacted and even deleted is a failure of justice.

31. The CM Judge considered the importance of independent representation for both

potentially excluded and affected children in his decision allowing the OPTG to act as a party,

stating "it is plain and obvious that the interests of the affected children, potentially excluded or

otherwise affected by changes proposed by the Trust, require protection which can only be ensured

by means of independent representation".25

j

23 In Sawridge #1 at pars 33 [AA, Tab 2] the CM Judge held that the Public Trustee would be appointed as litigation
representative of "minors who are children of current Band members" and "the children of applicants for Band
membership who are also minors".
24 Sawridge #1 at pars 25 [AA, Tab 2].
2S 1985 Sawridge Trust v Alberta (Public Trustee), 2013 ABCA 226 at pars 27 [AA, Tab 12].
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32. The same circumstances exist for adult potential and current beneficiaries. The CM Judge

failed to provide any justification for the inconsistent consideration of these factors in the two

identical circumstances resulting in an error in principle and in a wholly unreasonable exercise of

his discretion.

33. The fact that current and potential beneficiaries are not represented is particularly

problematic in the circumstances given the previous acknowledgment by the CM Judge of a clear

conflict of interest between the personal interests of the Trustees and their duties as fiduciaries.26

34. The proposal of the Trustees is that the definition of "Beneficiaries" be varied to be limited

to current members of the Sawridge First Nation. Membership in the Sawridge First Nation is

determined by the Sawridge Band Chief and Council, which Council includes certain Sawridge

Trustees. As a result of that conflict, the CM Judge found that separate representation ofthe minors

was warranted in the Proceeding, stating:

The key players in both the administration of the Sawridge Trust and of the Sawridge Band
overlap and these persons are currently entitled to shares of the Trust property. The members
of the Sawridge Band Chief and Council are elected by and answer to an interested group of
persons, namely those who will have a right to share in the 1985 Sawridge Trust. These facts
provide a logical basis for a concern by the Public Trustee and this Court of a potential for
an unfair distribution of the assets of the 1985 Sawridge Trust.27

35. This effect of this Decision is to deny the Appellants representation notwithstanding the

existence of the exact same conflict of interest and results in a failure to consider the appropriate

considerations resulting in a fundamental error in principle and a wholly unreasonable exercise of

discretion by the CM Judge.

(b) Prejudice

36. In Amoco Canada Petroleum Co. v Alberta & Southern Gas Co., the Court held that the

prejudice to be considered in adding a party to an action relates to the enjoyment of a party's legal

rights and not to a party's commercial interests.28

37. The CM Judge held that prejudice to the Trustees and the 1985 Sawridge Trust would result

from adding the Appellants as parties. However, all of the factors referenced in support of his

26 Sawridge #1 at para 25 [AA, Tab 2].
27 Ibid
28 Amoco Canada Petroleum Co. v Alberta & Southern Gas Co., 1993 CanL1I 7084 (AB QB) at para 23 [AA, Tab
I3].
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