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Tab A Affidavit of Roland Twinn sworn September 21, 2016
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Tab C Sawridge’s September 28, 2016 submissions with only Tabs 2 and 3 attached
Tab D Ms. Kennedy’s October 27, 2016 submissions (no attachments)
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Tab F Sawridge’s November 14, 2016 submissions (no attachments)
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COURT FILE NUMBER 1103 14112

COURT COURT OF QUEEN'S BENCH OF
ALBERTA
JUDICIAL CENTRE: EDMONTON

IN THY MATTER OF THE TRUSTEL

ACT. RSA 2000, ¢ T-8. AS AN

IN THE MATTER OF THE SAWRIDGE

BAND INTER VIVOS Q[‘T'Fl
CREATED BY CHIEF WAL
PATRICK TWINN, OF THE
SAWRIDGE INBDIAN BAND,

Clerk’s Stamp

1ENDE D

EMENT
TER

NO 19

now known as SAWRIDGE FIRST

NATION ON APRIL 15, 1985
Sawridge Trust™)

{the ~ 1985

APPLICANTS: ROLAND TWINN, CATHERINE
TWINN, WALTER FELIX TWIN,
BERTHA L'THRONDELLE and CLARA
MIDBQ. as Trustees for the 1983

Sawridge Trust (the “Sawridge
DOCUMENT AFFIDAVIT
ADDRESS FOR Parice McLaws LLP
SERVICE AND Barristers & Solicitors
CONTACT 1500 Manulife Place
INFORMATION OF 10180 - 101 Strect NW

PARTY FILING THIS Lzdmonton, Alberta T31 4K

Trustees™

DOCUMENT Attention: Edward H. Molstad, Q.C,

Telephone: (780) 423-8500
Facsimile: (7801 423-2870
File Number: 64203.7/EHM

AFFIDAVIT OF ROLAND TWINN
Sworn on September AL 2016
L ROLAND TWINN. of the Sawridge Indian Reserve 130G, in the Provinee of Alberta. MAKT

OATH AND SAY THAT:
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1. [ have been a member of the Sawridge First Nation ("Sawridge™) since my birth in 1963,
I was a Councillor of Sawridge {rom 1997 1o 2003, and I have been the Chief of
Sawridge since 2003, as such | have personal knowledge of the matters set out in this
affidavit except where stated 10 be based upon information and belief, in which case I do
verily believe the same to be true.

Purpose of this Affidavit

2. I swear this affidavit in support of an application for Order granting Sawridge status to
intervene in the application filed in this action on August 12, 2016 by Maurice Stoney
and his living brothers and sisters (the “Stoney Application™), pursuant to Rule 2.10 of
the Alberta Rules of Courr. Alta Reg 124/2010;

[ further swear this affidavit in support of an application for the following Orders, if
Sawridge is granted status to intervene in the Stoney Application:

Lok

a. an Order striking some or all of the Stoney Application, pursuant to Rule 3,68 of
the Alberta Rules of Conrt, Alta Reg 124/2010;

b. an Order dismissing the Stoney Application; and

¢. an Order that the Stoney Applicants pay Sawridge costs on a soleitior and his own
client basis or, alternatively, enhanced costs. forthwith upon dismissal of the
Stoney Application, pursuant to Rules 10.29, 1030, 10.31 and 10.33 of the
Alberta Rules of Court, Alia Reg 124/2010.

History of Membership Disputes Between Maurice Stoney and Sawridge

4. Maurice Stoney is the son of William Stoney, who is Johnny Stoney's son. Johnny Stoney
is a former member of Sawridge who is deceased.

William Stoney voluntarily gave up his Indian status and was enfranchised by Order in
Council P.C. 40/6000 on August 1, 1944 under section 114 of the /ndian Act (Canada).
As a result, his wife and two sons (Maurice Stoney, born September 24, 1941 and Alvin
Stoney, born May 7, 1943) were also enfranchised and ceased to be members of
Sawridge, on August 1, 1944,

}Jz

6. On April 17, 1985, the Federal Government enacted Bill C-31, which gave Maurice
Stoney the right to have his Indian status restored, but did not give him anything more
than the right to apply for membership in Sawridge pursuant o Sawridge’s membership
rules. Bill C-31 only provided for an automatic right 1o membership in select situations,
none of which applied o Maurice Stoney, as determined by the Federal Court of Appeal
and discussed at paragraph 13, below.

7. On July 8, 1985, Sawridge assumed control of membership in Sawridge in accordance
with its membership rules, pursuant 1o section 10 of the fndian Acr, RSC, 1985, C -5,

1E7268045.D0CK; 5)
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19.

In 1995, Maurice Stoney, along with his cousins, Aline Huzar and June Kolosky, and
others, commenced an action in Federal Court against Sawridge (Action No. T-1529-95)
sceking damages for lost benefits, economic losses, and the “arrogant and high-handed
manner in which [Sawridge Chief and Council] has deliberately, and without cause,
denied [them] reinstatement as Band Members”,

Within that action, Maurice Stoney and the others also sought a court order that their
names be added to the Sawridge membership list on the basis that they each had an
automatic right ol membership in Sawridge.

Maurice Stoney was represented by legal counsel during those court proceedings.

o

During those proceedings, Maurice Stoney and the others brought an application seeking
to amend their Statement of Claim to add a claim for the following relief> “a declaration
that the Band rules are diseriminatory and exclusionary, and hence invalid.”

The Motions Judge allowed the amendment, but Sawridge appealed the matter to the
Federal Court of Appeal,

On June 13, 2000, the Federal Court of Appeal overturned the Motions Judge and
concluded that the declaratory relief could only be sought against Sawridge on an
application for judicial review, The Federal Court of Appeal also commented that these
individuals, including Maurice Stoney, did not have an auwtomatic right 1o membership
but had only. at most, a right 1o apply to Sawridge for membership in accordance with the
membership rules. Attached hereto and marked as Exhibit “17 1o this my affidavit is a
copy of the Federal Court of Appeal’s June 13, 2000 decision.

The Federal Court of Appeal ordered that these individuals, including Maurice Stoney,
pay costs to Sawridge.

Sawridge did not then receive a completed membership application form from Maurice
Stoney until August 30, 2011, :

On or about December 7. 2011, Sawridge Chief and Council denied Maurice Stoney’s
membership application. Maurice Stoney subsequently appealed that decision,

On April 21, 2012, the Appeal Committce of Sawridge convened to hear Maurice
Stoncy’s appeal. and he was represented by legal counsel. The Appeal Committee
dismissed his appeal.

On May 11, 2012, represented by legal counsel, Maurice Stoney filed an application for
judicial review of the Appeal Committee’s decision in Federal Court, being Action T-

923.12.

On June 26, 2012, 1 swore an alfidavit in opposition to Maurice Stoney’s judicial review
application, being Federal Court No. T-923-12. Attached hercto and marked as Exhibit

(67268045 DOTX; 5
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*27 to this my affidavit, is a true copy of my June 26, 2012 affidavit with exhibits, the
contents of which I confirm remain true.

On March 5, 2013 Justice Barnes heard Maurice Stoney’s judicial review application.

On May 15, 2013, Justice Barnes issued his Reasons for Judgment and Judgment. He
dismissed Maurice Stoney’s applications for judicial review and upheld the decision of
the Sawridge Appeal Committee denying him membership in Sawridge. A copy of
Justice Barnes' Reasons for Judgment is attached hereto and marked as Exhibit “3” 10
this my affidavit.

Justice Barnes ordered that Maurice Stoney pay costs to Sawridge for the judicial review
application. This cost award, which was subsequently assessed at $2.995.65 by the
Federal Court Assessment Officer on October 24 2014, remains unpaid despite requests
for payment of same by our counsel, Parlee McLaws LLP. Attached hereto and marked
as Exhibit “4” 1o this my affidavit arc a true copies of our counsel’s correspondence and
the Certificate of Assessment.

Maurice Stoney did not appeal the Reasons for Judgment and Judgment of lustice Barnes
1o the Federal Court of Appeal.

Subsequently, on January 31, 2014, Mr. Stoney filed a complaim with the Canadian
Human Right Commission relating to Sawridge’s denial of his membership and alleging
that Sawridge’s membership rules and application process were discriminatory. Sawridge
responded to the complaint.

On April 15, 2013, the Deputy Chielf Commissioner, on behalf of the Canadian Human
Rights Commission, issued a decision refusing 1o deal with Maurice Stoney’s eomplaint,
because the matters at issue, namely the denial of Maurice Stoney’s membership in
Sawridge, had already been addressed as part of the aforementioned Federal Court
proceedings. Attached hereto and marked as Exhibit “8” to this my affidavit is a true
copy of the Deputy Chief Commissioner’s decision.

Maurice Stoney is not a member of Sawridge, and this fact has been adjudicated and
confirmed by the Federal Court.

Unpaid Costs Awards of Maurice Stoney

27.

As indicated, costs awards in [avour of Sawridge were made against Maurice Stoney in
the two previous Federal Court Actions.

In addition. on February 26, 2016, the Court of Appeal dismissed Mr. Stoney’s
application sceking an extension of time to file an appeal of Justice Thomas™ Order of
December 17, 2015, Sawridge, as a respondent to that particular application was awarded
costs by the Court of Appeal. The Assessment Officer subsequently approved Sawridge's
Bill of Costs in the amount $898.70 on June 14, 2016. Atached hereto and marked as

{E7268045.D0CX; 5§
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Exhibit 6 to this my affidavit is at true copy of the Bill of Costs as accepted by the
Assessment Officer.

29, As at the date of my swearing of this affidavit. Maurice Stoney has not paid any of the
alorementioned costs awards made in favour of Sawridge.

The Other Stonev Applicants

30. Maurice Stoney’s siblings also are not members of Sawridge as asserted in the Stoney
Application.
31 To the best of my knowledge, William Stoney had only two children at the date of his

enfranchisement on August 1, 1944, as listed on his application for enfranchisement:
Alvin Stoney. and Maurice Stoney.

tad
Fad

To the best of my knowledge. all of William Stoney’s subsequent children were bomn
after his enfranchisement and have therefore never been members of Sawridge.

fad

A William C. Stoney applied for membership in Sawridge. on December 6. 2004,
Sawridge denied his membership on January 14, 2009, and he did not appeal. William C
Stoney subsequently reapplied for membership in Sawridge on January 23, 2011, (.)n
November 22, 2011, Sawridge sent him a letter advising that he had already applied and
been denied membership

'»lc'
T

Sawridge provided Bernie Stoney with a membership application form on November 17,
2004, Sawridge has never received a completed membership application form from
Bernie Stoney.

fad
Ly

Sawridge provided Gail Stoney with a membership application forms on April 3, 2012
and July 19, 2012, Sawridge has never received a completed membership application
form from Gail Stoney.

36. Sawridge has no records of any requests for a membership application form from Linda
Stoney, Angeline Stoney, Betty Jean Stoney, Alma Stoney. Alva Stoney. or Bryan
Stoney. Sawridge has never received a u:\mpln.ml membership application form from any
of these six persons.

SWORN BEFORE ME at the Town of Slave
Lake, in the Province of Alberta, this Z7 f‘ﬁ

day of September, 2016.

- Sesen
e —

ROLAND TWINN

A Conmussioner for Oaths in and for the
Provinee of Alberta
JICHAEL R, McKINNEY Q.C.
HARRISTER & SOLICITOR

)
)
)
)
)
J
)
}
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Huzar v. Canada
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Date: 2000-06-13
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A Nolary Public, A Commissioner for Oaths

BETWEEN: MICKLE 1 Preymopuens =y Q.C.
BARRISTER & SULITOF

HER MAJESTY THE QUEEN, IN RIGHT OF CANADA, DEPARTMENT OF INDIAN AND
NORTHERN AFFAIRS CANADA and WALTER PATRICK TWINN, as Chief of the
Sawridge Indian Band and the SAWRIDGE INDIAN BAND

Defendants

{Appellants)

- and -
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ALINE ELIZABETH HUZAR, JUNE MARTHA KOLOSKY, WILLIAM BARTHOLOMEW

McGILLIVRAY, MARGARET HAZEL ANNE BLAIR, CLARA HEBERT, JOHN EDWARD

JOSEPH McGILLIVRAY, MAURICE STONEY, ALLEN AUSTIN McDONALD, LORNA

JEAN ELIZABETH McREE, FRANCES MARY TEES, BARBARA VIOLET MILLER {nee
McDONALD)

Plaintiffs

{Respondents)

Heard at Toronte, Ontario, Tuesday, June 13, 2000

Judgment delivered from the Bench at Toronto, Ontario

on Tuesday, June 13, 2000

REASONS FOR JUDGMENT OF THE COURT BY: EVANS, J.A,

Date: 20000613

Docket: A-326-98
CORAM:  DECARY J.A.
SEXTON 1.A.
EVANS J.A.

BETWEEN:

HER MAJESTY THE QUEEN, IN RIGHT OF CANADA, DEPARTMENT OF INDIAN AND
NORTHERN AFFAIRS CANADA and WALTER PATRICK TWINN, as Chief of the
Sawridge Indian Band and the SAWRIDGE INDIAN BAND

Defendants

{Appellants)
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ALINE ELIZABETH HUZAR, JUNE MARTHA KOLOSKY, WILLIAM BARTHOLOMEW

McGILLIVRAY, MARGARET HAZEL ANNE BLAIR, CLARA HEBERT, JOHN EDWARD

JOSEPH McGILLIVRAY, MAURICE STONEY, ALLEN AUSTIN McDONALD, LORNA

JEAN ELIZABETH McREE, FRANCES MARY TEES, BARBARA VIOLET MILLER {nee
McDONALD)

Plaintiffs

{Respondents)

REASONS FOR JUDGMENT

(Delivered from the Bench at Toronte, Ontario
on Tuesday, June 13, 2000)
EVANS 1A,

{1 This is an appeal against an order of the Trial Division, dated May 6", 1998, in
which the learned Motions Judge granted the respondents® motion to amend their
statement of claim by adding paragraphs 38 and 39, and dismissed the motion of the
appellants, Walter Patrick Twinn, as Chief of the Sawridge Indian Band, and the Sawridge
Indian Band, to strike the statement of claim as disclosing no reasonable cause of action.

2] In our respectful opinion, the Motions Judge erred in law in permitting the
respondents to amend and in not striking out the unamended statement of claim. The
paragraphs amending the statement of claim allege that the Sawridge Indian Band
rejected the respondents” membership applications by misapplying the Band membership
rules (paragraph 38), and claim a declaration that the Band rules are discriminatory and
exclusionary, and hence invalid {paragraph 39),

{3] These paragraphs amount to a claim for declaratory or prerogative relief against
the Band, which is a federal board, commission or other tribunal within the definition
provided by section 2 of the Federal Court Act. By virtue of subsection 18(3) of that Act,
declaratory or prerogative relief may only be sought against a federal board, commission
or other tribunal on an application for judicial review under section 18.1, The claims
contained in paragraphs 38 and 39 cannot therefore be included in a statement of claim.,

[4} It was conceded by counsel for the respondents that, without the proposed
amending paragraphs, the unamended statement of claim discloses no reasonable cause
of action in so far as it asserts or assumes that the respondents are entitled to Band
membership without the consent of the Band.

[5] itis clear that, until the Band"s membership rules are found to be invalid, they
govern membership of the Band and that the respondents have, at best, a right to apply
to the Band for membership. Accordingly, the statement of claim against the appellants,
Walter Patrick Twinn, as Chief of the Sawridge Indian Band, and the Sawridge Indian
Band, will be struck as disclosing no reasonable cause of action.

{6] For these reasons, the appeal will be allowed with costs in this Court and in the
Trial Division,

“John M. BEvans®

LA,

FEDERAL COURT OF CANADA

Names of Counsel and Solicitors of Record

http://decisions.fea-caf ge ca/fea-cat/decisions/en/item/321 08/index.do 971272016
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DATE OF HEARING: TUESDAY, JUNE 13, 2000
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Tuesday, June 13, 2000

APPEARANCES BY: Mr. Philip P, Healey
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For the Plaintiffs
{Respondents}
FEDERAL COURT OF APPEAL
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Docket: A-326-98
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CANADA, DEPARTMENT OF INDIAN AND
NORTHERN AFFAIRS CANADA and WALTER
PATRICK TWINN, as Chief of the Sawridge Indian
Band and the SAWRIDGE INDIAN BAND

Defendants
{Appellants)
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(Respondents)
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Federal Court No. T-923-12

FEDERAL COURT
BETWEEN:
. *3;} in th
e fo Bt avité?fe”ed o fn e Maurice Felix Stoney
K%i{ WL Twin 0 Applicant
Al
Sworn before M this .o Geldemsminns day
of. W}’@f AD. 2011 ~ and -
A “"i;’r p uwmzfﬂ for Caths 0 Sawridge First Nation
MICHAEL R. MCKINN[EY Lo
BARRISTER & SOLICITOR Respondent
AFFIDAVIT

I, ROLAND TWINN of the Sawridge Indian Reserve 150G, in the Province of Alberta,
businessman, MAKE OATH AND SAY:

1. I have been a member of the Sawridge First Nation since my birth in 1965 and the Chief
of the Sawridge First Nation since 2003, as such I have personal knowledge of the

matters set out in this affidavit except where stated to be on information and belief,

2. Sawridge First Nation assumed control over its own membership under section 10 of the
Indian Act on July 8, 1985, the day its membership rules, supporting documentation and
by-laws No, 103, 104, 105 and 106 were handed to the Deputy Minister of Indian and
Northern Affairs who accepted them on behalf of the Minister. Attached and marked as
Exhibit "A" to this my affidavit is a copy of a letter dated July 9, 1985 from Gowling &
Henderson to the Deputy Minister confirming delivery of the Sawridge First Nation
membership rules to the Minister on July 8, 1985 along with notice that Sawridge First

Nation was assuming control of its own membership.
3. Sawridge First Nation did not receive a completed membership application form from
Maurice Stoney until it received Maurice Stoney's membership application dated August

30, 2011.

{E6213058.D0OCX; 1}



4. When Chief and Council considered Maurice Stoney's membership application it had
before it

. A copy of Maurice Stoney's Application Form dated August 30, 2011
attached and marked as Exhibit "B" to this my affidavit;

® A copy of the Amended Statement of Claim in Federal Court No, T-1529-
95 attached and marked as Exhibit " C" to this my affidavit;

® The June 13, 2000 Reasons for Judgment of the Federal Court of Appeal
in Appeal No. A-326-98, a copy of which Reasons for Judgment is
attached as Exhibit "D" to this my affidavit;

® A copy of & May 12, 1944 letter from P. Demers attached and marked as
Exhibit "E" 1o this my affidavit;

® A copy of a 1910 paylist attached and marked as Exhibit "F" to this my
affidavit; '

® A copy of a Fifth Estate Transcript attached and marked as Exhibit "G"
to this my affidavit;.

® A copy of a June 1, 1993 letter from Maurice Stoney attached and marked
as Exhibit "H" to this my affidavit;

® A copy of a June 16, 1993 Lakeside Leader Article attached and marked
as Exhibit "I" to this my affidavit;

& A copy of a June 21, 1993 Scope Article attached and marked as Exhibit
"§" to this my affidavit;

o A copy of a June 13, 1993 Edmonton Journal Article attached and marked
as Exhibit "K" to this my affidavit;

3 A copy of a June 21, 1993 Alberta Report Article attached and marked as
Exhibit "L" to this my affidavit;

e A copy of an August 18, 1993 Lakeside Leader Article attached and
marked as Exhibit "M" to this my affidavit;

® A copy of an August 12, 1993 Protest Handout attached and marked as

{E6213058.D0OCX; 1}

Exhibit "N" to this my affidavit;



° A copy of a February 29, 2000 letter from Mé&im‘: Stoney attached and
marked as Exhibit "O" to this my affidavit;

® A copy of an October 18, 2000 KCFN Declaration attached and marked as
Exhibit "P" to this my affidavit;

e A copy of an April 4, 2001 letter from Maurice Stoney attached and
marked as Exhibit "Q" to this my affidavit; and

) A copy of a March 21, 2001 letter from Maurice Stoney attached and
marked as Exhibit "R" to this my affidavit.

After considering the membership application of Maurice Stoney, Chief and Council
decided that he did not have a specific right to have his name entered on the membership
list of the Sawridge First Nation and decided not to exercise its discretion under the
Sawridge First Nation membership rules to enter his name on the membership list of the
Sawridge First Nation. Attached and marked as Exhibit "S" to this my affidavit is a
Membership Processing Form for Maurice Felix Stoney prepared after Chief and Council
made its decision on his membership application that sets out a "Summary of First Nation
Councils Judgment” that was approved by Chief and Council. Chief and Council's
decision on his membership application was then communicated to Maurice Stoney on or
about December 7, 2011 by registered letter.

In a letter dated December 22, 2011 from lawyers in Peace River, Alberta, received by
fax by Sawridge First Nation on December 22, 2011 Sawridge was told that three
unsuccessful applicants for membership were appealing the Chief and Council's
decisions. Attached and marked as Exhibit "T" to this my affidavit is a copy of that
December 22, 2011 letter with attached letter from Maurice Stoney dated December 19,
2011, attached letter from June Kolosy dated December 20, 2011 and with attached letter
from Aline Huzar dated December 19, 201 1.

The hearing of the applicant's appeal was originally scheduled for February 25, 2012 but,
at the request of the applicant was rescheduled for Apnl 21, 2012, In advance, by letter
dated March 23, 2012 from Sawridge First Nation's lawyer to the Edmonton lawyer for

{E6213058.00CX; 1}
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13.

14.

the applicant, the applicant's lawyer was provided with a copy of the Record in relation to
each applicant, in particular Exhibits "B" through "T" and also a copy of the Appeal
Procedure. Attached and marked as Exhibits "U" and "V" io this my affidavit are
copies of the March 23, 2012 letter and the Appeal Procedure.

On April 21, 2012 the Appeal Committee of the Sawridge First Nation convened to hear
the applicant” appeal.

The Appeal Committee is, under sections 12 and 13 of the membership rules (see Exhibit
I to the Stoney Affidavit), the electors of the Sawridge First Nation who attend the
meeting convened to hear an appeal. Twenty-two electors attended the April 21, 2012

meeting. [ was one of them.

A motion was made to accept proxy votes from electors of the Sawridge First Nation who
were not in attendance. That motion was rejected by the Chair of the Appeal Committee
as being contrary to the intent of section 13 of the membership rules and section 7 of the
Appeal Procedure.

After accepting written submissions and hearing oral submissions from the applicants'
lawyer and after questioning the applicants’ lawyer the Appeal Committee met in camera.

Sawridge First Nation's lawyers were not included in the in camera meeting.

Attached and marked as Exhibit "W" to this my affidavit is copy of the written
submissions of the applicant before the Appeal Committee,

The Appeal Committee met in camera for approximately 3 hours, from about 2:00 P.M.
to about 5:00 P.M.

Along with Exhibits "B" ~ "T" the Appeal Committee also had before it in its in camera
meeting a legible copy of Exhibit "I". Attached and marked as Exhibit "X" to this my
affidavit is a copy of that legible copy..

{E6213058.00CX; 1}



15.

16,

17.

18,

19.

On or about 5:00 P.M. on April 21, 2012 the Appeal Commitiee came out of its in camera
meeting and dismissed the appeals. Attached and marked as Exhibit "Y" to this my

affidavit is a copy of the Appeal Committee's decision.

To my knowledge, from discussions with Elders and review of historical documents over
the years, 1 believe that there has never been a "Lesser Slave Lake Band", There were,
instead, several bands located at various points along the shores of the Lesser Slave Lake
and that, in 1899, the headmen of those bands appointed Kinosayoo as a spokesman to
speak on their behalf as he had the best grasp of the English language. The headman of
the Sawridge band was Charles Neesotasis. Charles Neesotasis signed Treaty #8 in 1899
on behalf of the ancestors of the Sawridge First Nation.

As set out in the applicant’s documents and paragraph 4 of the Stoney Affidavit, Johnny
Stoney was a member of the Alexander Band, a band near Edmonton, until his transfer to
the Sawridge First Nation on September 14, 1910.

Johnny Stoney's son William Stoney was, according to the applicant’s documents, born in
1921 when his father was a member of the Sawridge First Nation but, in 1944 William
was voluntarily enfranchised along with his wife and his two minor sons, Melvin and
Maurice and, effective August 1, 1944, the family voluntarily gave up their Indian status
and their membership in Sawridge First Nation.

Contrary to paragraph 7 of the Stoney Affidavit, Sawridge has no knowledge of any

involvement of Maurice Stoney in the Sawridge First Nation at any time.

{E6213058.D0CX; 1}



20. I make this affidavit in opposition to the judicial review application brought by Maurice

Stoney.

 SWORN BEFOREME atth. Jro ./ vr )
S04 o< a{; k¢, in the Province of Alberta,
this =44, day of June, 2012.

A COMMISSIONER FOR OATHS IN AND ) ROLAND TWINN
FOR THE PROVINCE OF ALBERTA

DONNA BROWN
A Commissioner for Oaths

In and for The Province of Alberta
My Appointment Expires December 30, gmg

{£6213058.D0CX; 1}



BARRISTERS & SOLICITORS
PATENT & TRADE MARK AGENTS

150 ELCIN STREET 7 FHET CANAIIAN PLACE
OTTAWA, CANADA TORONTO, CANADA
K1N B8S3 MEE 1A
TELEPHONE 16131 2323283 W BLOOR STREEY WESY
TELECOPIER {h13) 583-986Y TORCKVTO, CANADR
HENRY & 8ROwWN TELEX 053-1 14 "HERSONROTT™ MES I8
9 July 1985

BY COURIER

Mr. Bruce Rawson

Deputy Minister of the
Department of Indian and
Northern Affairs Canada N

Les Terrasses de la Chaudiére ST L R
Room 2101

10 Wellington Street

vl g

Hull, Quebec
K1A OH4

Dear Mr. Rawson: i
My Appoirs
Re: Sawridge Indian Band

This will confirm that I met with you and the Executive
Director of the Sawridge Indian Band, Bruce Thom, at your offices
at Hull, Quebec on July 8, 1985, at which time Mr. Thom provided
to you end you accepted on behalf of the Minister of Indian and
Northern Affeirs the membership code of the Sawridge Indian Band
and supporting documentation, together with copies of the Residency
By-law (No. 103}, and By-laws 104, 105, and 106 of the Sawridge
Indian Band.

This will confirm as well our request at that time that
the Sawridge Indian Band be advised as expeditiously as possible
whether the membership code, Residency by-law or the other three
by-laws are acceptable to the Minister.

This will also confirm our conversation with Mr. Smith,
the Registrar under the Indian Act to the effect that no names
had been added to the Band List of the Sawridge Indian Band as
a consequence of the enactment of Bill €-31 as of the time of rhat
meeting and delivery of the membership codes toe you as the Minister's
authorized representative in that connection.

Lo l2

[ ——
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My, Brucge Rawson
9 July 19835

Thank you for receiving us.
YOUr response.

HSB:dm

e . ’
c.¢c. Chief Walter TwinnV

Page 2

I look forward to having

Yours very truly,

&
o/
i/ﬁ{ TR ey

~ e

¥

Henry &. Brown
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SAWRIDGE INDIAN BAND MEMBERSHIP APPLICATION FORM
The answers in this membership questionnaire will be kept confidential and shall be disciosed oniy to
those persons involved in the membership determination process as well as appropriate Band employzes
and advisors unless otherwise necessary in respect of a membership matier before the courts,
This questionnaire has been cresled to assist the Band Council in assessing applicanis who are seeking or
surtendering membership in the Band. The data provided will also assist the Bang in the planning, including
programs and services, required 1o accommodate members.
INSTRUCTIONS
1. Plgase prinl or {ype.
2. Please answer all questions, of ingicate wny nc answer i proviged.
3 #f more space is required 1o fully answer 3 quastion, piease attach agditionz! sheels and indicale which
question & epplies to.
4. Pipase attach & cuirent colour passport photo of yoursetf.
3 Please atiacnh supporting documents as indicated.
8. Please attach 2 copy of your treaty “status” card,
7. This appiication may be followed by an interview. Additional questions may be asked 2t the interview
1. APPLICATION FOR {CHECK ONE} P
APPLICATION FOR MEMBERSHIP IN THE BAND BY NON-MEMBER v
APPLICATION BY MEMBER TO SURRENDER MEMBERSHIP IN THE BAND
2. IDENTIFICATION ‘
A NAME |FRST fY\agoi(@ [Moowe = | 88T S 7 Jiie
Other Names You Have Used {Maiden/Nicknames/Alias}: I -~
! B, ADDRESS L
TMAILING ADDRESS ﬁfdiffemat) Stc . ol P& 5A,<m bAbe AP jiedk]
_C.PHONENUMBERS | HOME 707 ©4¢ £(G7 | WORs i -
f i 7 AR
(DS [WE T [FAE TERWONE UM g 1 sy [VEA] | e
F. PLAGE OF BIRTH _SAhAvr A&HKE { G. MARITAL STATUS | miaerienod
H. YOUR SOCIAL INSURANCE NUMBER Lr3 RL 20
1. YOUR DRIVERS LICENSE NUNBER AL T :
). WHAT IS YOUR HEIGHT P [ K. WHAT IS YOUR WEIGHT | /40 -t
L. IF THIS IS AN APPLICATION FOR MEMBERSHIP -
PLEASE EXPLAIN THE BASIS OF YOUR APPLICATION Q € a 00/\/
M. HAVE YOU EVER BEEN A MEMBER OF THE SAWRIDGE BAND? ~ ~/ L YES| o | NO |
# yes, | HOW DID YOU BECOME A MEMBER? i Rerny =, dSand Nem hen
WHEN DID YOU BECOME A MEMBER? ! igasl
HOW DI YOU CEASE TO BE A MEMBERY SEercect  CaT
WHEN DID YOU CEASE TO BE A MEMBER? e R e
HOW MUCH OF THE BAND'S MONEY DID YOU RECEIVE? i ned€
WHEN DID YOU RECEIVE 117 i | HOW MUCH IS LEFT? i

e’




)

- WHY YOU CEASED TO BE A MEMBER

TARE YOU WILLING TO REPAY PRINCIPLE AMODUNT
WITH INTEREST OF MONIES RECEIVED WHEN YOU |

ENFRANCHISED?
IF YOU DID NOT RECEIVE ANY MONEY PLEASE EXP&@\%{\E et wid ene m i
N, BAVE YOU EVER BEEN ADOPTEDY IYES | | NO .~

JF YES, PLEASE PROVIDE FULL DETAILS,

3. RESIDENCE AND STATUS

A HAVE YOU EVER RESIDED ON THE SAWRIDGE INDIAN RESERVE? LYES 1 WO | |
iF YES, PROVIDE DETALS §§><§ S e

_DATES FROM 1q4i ; TO_ | Q;%@_x FOGL -

WHO WITH rhrenh g Irpgnn Maregs 2 <

LOCATION i gy G- Eae o ad®  =ppin

Sieve Aalg

DATES T it | ADORESS T f TGNARESERVE LANGUAGE(S] | WITH  WHOM _
FROM jeyf| @74 e SLAWE AFAE SPOKEN {psrents, §.7%°¢
S ) : i EE | siplings, otRersy s
_BIRTH YES NO

YES HO

YES NO

[YES . WO

2

THAN SAWRIDQE?

€. HAVE YOU EVER BEEN OR QR ARE YOU NOW A MEMBER OF ANY INDIAN BAND OTHER | YES 'YES | | NO e

iF YES PROVIDE DETAILS OF EACH BAND INCLUDING NAME

DATE OF BEGINNING AND ENDING MEMBERSHIP
LHOW YOU BECAME A MEMBER?

[ D._ARE YOU A STATUS INDIAN? [ YES -

NO
TE_ WAVE YOU ALWAYS BEEN A STATUS MDIAN? TYES i _NO
F INDICATE DURING WHAT PERIOD OR PERIODS YOU | _ A
t WERE A STATUS INDIAN Frem Durbd ™ L

&, DATE AND REASON FOR THE CHANGE IN BTATUS N e

‘4. SPOUSES

A LIBT ALL SPOUSES' NAMES | §1  _ T e — -
ATTACH MARRIAGE CERTIFICATE OR plizs SITaw e P
COMMDNLAW PROVIDE OETANS oOF « e L
COHARITATION

W PRIOR TO MARRIAGE I et e i

8. msﬁ CONMMONLAW

HARRED WARRIED !
PRESERT STA) COMMOILLAW COMRONTAN T CORMONLAW

&, DATEOF mg&@ﬁ TR A A

D, PLACE OF NARRIAGE CLAuk dale

E. SPOUSES'STATUS PRIOR [WDW

LENSTATE i

Y.




-3

TO MARRIAGE W@W SRNDMERBER | (BANOWMEMBER ]
[RAEDF BaND | NAME GF BAND | HAMEOFBAND |
o ————— N i
F. NUMBER OF CHILDREN
G. DATE AND PLACE OF
DIVORCESEPARATION
{PLEASE ATTACH DIVORCE
JUDEMENTS) o
.H. CURRENT STATUS OF | INDIAN HEAR NDUN
 SPOUSE RONSTATUS NON STATUS NON STATUS
BANG MEWEER L | BAND NEMBER BAND MEMBER
i RAMEGFEANS 3 - T NAME OF BAND RAWE OF BAMD N
; DECEASED = GECEASED T BESEASED ;
; T DATE OF DEATH : DATE OF DEATH BETE OF DEATH “"’”“
5. CHILDREN
UsT Nm ES OF ALL ‘E‘Q{JR Qﬁltﬁﬁﬁﬂ {USE ADDITIONAL SHEETS IF NECESSARY}
A NAWE ~ _ ‘
8. SEX MALE | | FEMALE | BALE | | FEMALE ] MALE | | FEMALE |
C. BIRTHPLACE -
D, OTHER PARENT'S NAME s
E. BIRTHDATE :
| F. YOUR STATUS AT BIRTH | NDIAR NOIR EIAN
OF CHILD | NOWSTATUS NON STATUS. NON STATUS T
BAND MIEMBER BAND MEM BAND MEMBER
m”%rﬁs Wt&s&@;} i NAME OF BAND |
G. CHILD'S STATUS AT LhDiay INDIAN INDIAN
L BiRTH NON STATUS NONSTATUS NONSTATUS
i BAND MEMBER BAND MEMBER “BAND
: " RAME OF BAND NAME OF BAND NAME OF BAND
H.  CHILD'S CURRENT [ WNOBN INDIAN e T —
HON STATUS : N M,....ﬁﬁ_._.mm
STATUS S wo ATuS NON GTAT
NAME OF BAND NAME OF BAND mﬁeﬁm i
DEGEASED DECEASED DECEASED ]
BATE OF DEATH | BATE OF DEATH BRTEOF DEATH |
i1 REASON FOR CHANGE
N STATUS
| J. RELATIONSHIF TOCHILD mg& m&% mcgm.
T RONABOPTED m %@B
STEP CHI STEP CHLD STEP CHILD
K. HAVE EACH OF YOUR CHILDOREN RESIDED WITH YOU SINCE BIRTH, AND HAVE | YES r INO
YOU PROVIDED FOR THE CHILD SINCE BIRTH? i
iF NO, PLEASE PROVIDE DETAILS:
L HAVE ANY OF YOUR CHILDREN EVER BEEN APPHREHENDED OR PLAGED INCARE? | VES NO |
IF YES, PROVIDE DETALS
8. HAVE ANY OF YOUR CHILDREN EVER BEEN THE SUBJECT OF A GUARDIANSHIP ORDER? {YES | [NO |
{F YES, PROVIDE DETAILS:




|

M

— e

| N HAVE ANY OF YOUR CHILDREN EVERY BEEN ADOPTED OR PUT UP FOR ADOPTION?

§¥ i,
*fiy N

Yes T 8O

IFYES, | NAMEOF CHILOIREN)
BIRTHDOAT
REASONS FOR ADOPTION
DATE OF ADOPTION(S)

[ TADOPTING PARENT A RELATIVE TTYES T IND
Q. m&@mman&&xﬁ&} i
8. &ﬁ!ﬁiﬁ&iﬁ)&?

FOR EACH OF YOUR PARENTS AND wﬁa&ggm PLEASE PROVIDE THE mymm SET QUT BELOW
ORI ?&i}%{cﬁ\fﬁ A GENIOLDGY W L

- w&m&wmzm VAIBER NAMES
RELATIONSHIP INCLUDING WHETHER BIOLOGICAL. ADOPTED ORSTEP _ Fodarrn . Niciher

sonssss &
»
-

BIRTHOATE {COPY OF BIRTHCERTIFICATE) o 2o o
STATUS AT BIRTH gm STATUS, INDIAN, BAND MEMBER (NAME OF 8AND) G‘?i'iER)

o™

¥
*

+ HOW STATUS ATTAINED (NON-STATUS, INDIAN. BAND MEMBER. ETC). Py Heteed 2t

& MARITAL BTATUS AT TIME OF YOUR BIRTH fosgoet s eel :

S

CURRENT STATUS (NON-STATUS, INDIAN, BAND MEMBER. ETC) 77 ./ 5

IF STATUS CHANGED, EXPLAIN

LEVEL OF EDUCATION AGHIEVED. T e e % Atiu] o o e e Tt -
CONNECTION OR POSITION HELD IN THE BAND OR COMMUNITY. ‘ -‘

.
«
»  LANGUAGE SPOKEN "’éﬁg.{r‘
.
*
.

IF DECEASED, DATE OF DEATH

Sxisrabagy sl
<1 7. SIBLINGS §mmmmmmm&m&m&sammmsﬁﬁmﬁmg 2 1M B

-~ LA HOW NANY BROTHERS DO YOU HAVE? |
€. NAME OF EACH BROTHER | &1 2 o
'C.  BIRTHDATE
D, BIRTHPLAGE
. Fi HER, L LL FULL
E ?Qggwa&m ER.OR [ % L
¥, F HALF OR STEP, WHICH | FATER FATHER FATHER
_PARENT I8 COMMON HOTHER NOTREY MOTHER
L8 xwmmwvwmyﬁ? : :
H. NAME OF EACH SISTER %2 &3
I__BIRTHDATE
B smm?me - -
HALF SISTE : ¥ FULL
K FOLL RALF SISTER, OR | 55— T P
sTEE STEF SER
L. iF HALF OR STEP, WHICH | FATER FATHER FATHER
PARENT 1S COMNON CROTHER AOTHER TAOTRER
4



[SE—

i

{ G. ARE YOU LIVING WITHIN YDUR MEANS?

8. FINANCIAL

| A WHAT RESOURCES ARE AVAILABLE 10 YOU?

B, WHAT ARE YOUR MEANS AND RESOURCES?

D. ARE YOU SELF.SUFFICIENT? (IF NO, PLEASE EXPLAIN] Fevis € £
LE. DO YOU HAVE ARY DEPENDANTS? I SO, HOW MANY? ol

¥, BOYOU OR ANY DEPENDANTS HAVE SPECIAL NEEDS? IF S0, PLEASE EXPLAIN. i

9. CRIMINAL AND DRIVERS RECORD

WWW&cmmv
DATES), CONVICTION QAYI%{S}H ke

AND SENTENCE(S).

8. HAS YOUR DRIVER'S LICENSE E EVEN BEEN SifSPﬁ?iﬂEﬁ” {YES | | NO et

IF YES, PLEASE PROVIDE DETAILS INGLUDING | USE ADDITIONAL SHEET ¥ NEGESSARY
DURATION, REASON(S), AND DETAIL(S) OF ¥,
REINSTATEMENT 3

'10. EMPLOYMENT HISTORY

{USE ADDITIONAL SHEET IF NECESSARY), HAVE ?SB BEEN REGULARLY EMPLOYED?

STARTING WITHYOUR WOST RECENT JOB, LIST EVERY JOB {FULL TIME/YEAR ROUND)WHICH YOU HAVE HAD.

A LISTYOUR SIGNIFICANT

B, LIST ANY EXPERTISE AND INTEREST

EMPLOYMENT RELATIONSHIPS, o !
DATES AND REASON FOR LEAVING : §

AND ANY EXPERIENCE AND TRAINING Lo bowd”
IN THESE AREAS

€. WHAT AGE DID YOU ENTER THE e

WORKPLAGE?

11.BACKGROUND & PSRSG&RL imm‘{'s (CAN BE DONE IN WRITING ON SEPARATE SHEET
OR ORALLY THROUGH RECORDING DEVICE) fiued o SRAVE Tpr o 2

B, WHAT ARE YO@R wmrmamss OF THE TREATY AND TREATY iAW? ;s} :

A WHAT DO YOU KNOW ABOUT THE HISTORY OF THE SAWRIDGE INDIAN BAND (PRE-TREATY AND POST.

TREATY)? WHAT ARE THE SOURCES OF YOUR KNOWLEDGE? iy e/ /e Jher jod

e

s
£,
olw s mrhs Orea T, ol gl »,fmfwg; ;?_{e;@rgﬁ g}.

T, WHAT DO YOU KNOW ABOUT THE CUSTOMS, THE LAWS, THE GULTL W&YS&E, e $ m&
VALUES AND PRINCIPLES OF THE SAWRIDGE INDIAN BAND R« agt The wirid ecles

D. WHO DO YOU RAVE A MEANINGFUL RELATIONSHIP WITH SOMEONE WHO 15 A MEMBER OF THE SAWRIDGE
INDIAN BAND? (PROVIDE NAMES, HOW LONG YOU HAVE KNOWN, AND DESCRIBE YOUR ACTIVITIES AND
RELATIONSHIPS WITH EACH PERSON AS WELL AS THE HIBSTORY OF THAT xm.,gwo&saw ALSO INDICATE

IF THAT PERSON IS A RELATIVE AND WHAT RELATION THEY ARE TO YOUL (Fven/ Eith oo oes g ptord)

E. DO ANY CURRENT BAND MEMBERS SUPPORY YOUR BID FOR MEMBERSHIP?
{FOR APPLICATIONS FOR MEMBERSHIP ONLY). IF YES, PLEASE PROVIDE THE NAME OR
NAMES OF SUPPORTERS AND A LETTER SETTING OUT THEIR SUPPORT. LYES -] NO{ |

L%x

hie £+ Cowmer]

¥
&

Wt



“F. HOW WOULD YOU DESCRIBE YOUR LIFESTYLE? Focd
G. WHAT 15 YOUR CURRENT INVOLVEMENT WITH THE BAND? L~ ~ 2 |
HAT ARE YOUR HOBBIES? % ien o Feliia

I, WHAT ARE YOUR OTHER RECREATIONAL ACTIVITIES? Gt Ontess
3. WHAT DO YOU HOLD AS MOST INPORTANT AND VALUABLE? Vﬁﬁ? Fe . Slerecs
K. DESCRIBE YOUR ATTITUDE TOWARDS THE RAND, ITS MEMBERS AND THE COUNGH.. ot

L. WHAT DD YOU SEE AS YOUR ROLE AND RESPONSIBILITY AS A BAND MEMBER? o : 4

42, FUTURE PLANS (CaN BE DONE IN'WRITING ON SEPARATE SHEETS
RECORDING DEVICE}.

OR DRALLY THROUGH A

BLANS FOR THE FUTURE? (HCLUDING PLANS FOR RESIDENCY, EMPLOYHENT, OCCUPATION.

e
ERY

'13. EDUCATION
A PROVIDE A DETAILED HISTORY §§
OF YOUR EDUCATION BOTH i

FORMAL AND TRADITIONAL L
B ARE VGU WILLING UPON REGUEST TO PROVIDE A TRANSCRIPT OF ALL OF YOUR SECONDARY AND
POST-SECONDARY EDUCATION, IF ANY. B
T. HONOURS, AWARDS, DISTINCTIONS, o
SCHOLARSHIPS, MERITS 2ot
D 1€ YOUR LEARNING WAS INTERUPTED OR | BXPLAN )
YOU WERE UNABLE TO COMPLETE Vi

£ PLEASE PROVIDE A DETAILED HISTORY OF ALL |,/
OF YOUR EXTRA CURRICULAR ACTIVITIES

¥ WHAT ARE YOUR PLANS FOR FUTURE | i

| EDUCATION, IF ANY? i 7“2
44. HEALTH AND WELLNESS (PLEASE NOTE THAT YOUR HEALTH IS IMPORTANT TO THE BAND,

SUT IT IS NOT A SINGLY DETERMINATIVE FACTOR IN MAKING A DECISION ON MEMBERSHIP) THESE

QUESTIONS CAN HELP DETERMINE WHETHER THE BAND NEEDS TO APPLY FOR FUTURE GRANTS, FUNDING,

ETC.

% WHAT IS THE CONDITION OF YOUR HEALTH? e d
B DO YOU HAVE ANY PROBLEMS? | USt

& D5 YOU HAVE ANY PHYSICAL OR MENTAL DISABILITIES {NCLUD

'YES |
CEYESEXPLAN . \
B HAVE YOU EVER HAD ANY ALCOHOL ORDRUG RELATED ADDICTIONS ORLLNESS? | YES | | NO =7 1.
FYES PLEASEEXPLAN b .- apperet, 3 YEFS
| E. HAVE YOU EVER SUFFERED FROM MENTAL ILLNESS? i TYES | | ROt
| IF YES (PLEASE EXPLAING ?

A WY DO YOU WISH T0 BECOME A MEMBER OF THE SAWRIDGE INDIAN BAND? s ¢ ois cre it

N7 TRAVEL, MARRIAGE. FAMILY, RECREATION. ET08. Wit Jebede ofgn Jelz o B REY
>

H

i

3



)

THE SAWRIDGE INDIAN BAND?

15.CONTRIBUTIONS

. WHAT 18 YOUR PRESENT CODE OF CONDUCT?

F. HOW DG YOU DEPIRE YOUR mmm;;nfsmmmw& CONTRIBUTE TO THE WELLNESS OF

Lecd

YOU COULD BO TO CONTRIBUTE

B WTNWWWWW

THIS APPLICATION 1S BEING ASSESSED
TO THE
BAND AND TO SHOW YOUR COMMITMENT?

18. FAMILY

C.ARE YOU WILLING TO PARTICIPATE IN A COMMUNITY WELLNESS BUILDING
PROCESS AS A CONDITION TO THIS APPLICATION ANDIOR THE GRANTING OF [ YES §§ |

MEMBERSHIPY
0. WHAT IS YOUR UNDERSTANDING OF THE RIGHT, m&'&mw

;  OF MEMBERSHIP?
3, Hules

E

A HOW OFTEN DO YOU VISIT OR TALK TO FAMILY MEMBERS AND WHAT P
ACTIVITIES DO YOU SHARE WITH THEM?

¥
.

A

19. GENERAL

A HOW DO YOU IDENTIFY YOURSELF?

Gﬁﬁ“f‘g@},f »&9"1

B. DID YOU HAVE ANY ASSISTANCE IN COMPLETING THIS APPLICATION? | \’W NO [er|

IF YES, WHO ASSISTED YOU?

20, DO YOU HAVE ANY QUESTIONS, CONCERNS, OR COMMENTS?

.
s
e




Lo d

|

CERTIFICATION

foertify that all of the Information provided in this application is complete and true, | understand that #any
of tha information provided is found to be false or misieading then this shall be sufficient grounds forthe

“denial of my spplication, or i the appiication has been approved then it shall be sufficient grounds forthe

reversal of my spplication 3t the option of the Band atany time In the future. Such denial or reversal shali
be final; there shall be no right of appsal and no right ks respply after any such denial orreversal, |herby
authorize Sawridge Indisn Band to obisin any and sl factual information regarding me from other persens,
organizations, institutions, or government agencies, | hersby authorize any porson, srganization,
institution, or government agency who has any information regarding rme to releese that information
regarding me in confidence 1o the Sawridge indisn Band,

g

Dated at & —r his 30 dayot I L2041

{ was present and oidd see s the spplicant herein sign above,
{PLEASE PRINT}

Witness Witness

{Print Nams} {Print Name)

Trealf 45y coll 4ol

Saw f“«‘}g}{?@ Hancl

&

./
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CERTIFICATE of
BIRTH and BAPTISM

Chanch ol o Shadigher Gelesting i
loepw Lbar, Allwvis B L
This is to Certify that Ly Willy Stony
05 18 10 Leriiy that . B8 0NN o
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Federal Court of Appeal - Huzar v. Canada i Page 1 of 6

Source: http://decisions.fea-caf.gc ca/en’2000/a-326-98 35195/a-326-98.htm]

Date:200600613
Docket:A-326-98
CORAM; BE‘C}&RY, J.A. * Teng 1w Eyhiog Y o . edacrent 1o oW the
. Ry ey T
SEXTON, LA, / DL AND !} el A

EVANS, J.A.

Ty « Aluts
BETWEEN: DONNA EROWN
A Cﬂmmmmen it for Oaths
I ana for The Proviage of Alberta
My Appommrm:i Expies Decsmber 30, c;? O/

-

HER MAJESTY THE QUEEN, IN RIGHT OF
" NORTHERN AFFAIRS CANADA and WALTER PATRIC‘K TWINN, as Cii”ef of the Sawruige
Indian Band and the SAWRIDGE INDIAN BAND -

. . . . S
- Defendants
.. {Appellants)

-and -

ALINE ELIZ&&EIH HUZAR, JUl\E MARTHA KOLOSI{Y WILL!AM B&RTHOLO\’EEW \
McGILLIVRAY, MARGARET HAZEL ANNE BLAIR, CLARA HEBERT, JOHN EDWARD
JOSEPH McGILLIVRAY, MAURICE STONEY, ALLEN AUSTIN McDONALD, LORNA JEAN
ELiZABE’f H McREE, FRANCES MARY TEES, BARBARA VIOLET MI&LER {nee
Mei}ONALD}

Plaintiffs
(Respondents)

Heard at Toronto, Ontario, Tuesday, June 13, 2000

Judgment delivered from the Bench at Toronto, Ontario
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on Tuesday, June 13, 2000

REASONS FOR JUDGMENT OF THE COURT BY: EVANS, J.A.

Date: 20000613

Docket: A-326-98
CORAM: DECARYJA
SEXTON LA,

EVANS LA,

BETWEEN:

HER MAJESTY THE QUEEN, INRIGHT OF CANADA, DEPARTMENT OF INDIAN AND
NORTHERN AFFAIRS CANADA and WALTER PATRICK TWINN, as Chief of the Sawridge
Indian Band and the SAWRIDGE INDIAN BAND
Defendants

(Appellants)
-and -

ALINE ELIZABETH HUZAR, JUNE MARTHA KOLOSKY, WILLIAM BARTHOLOMEW _
McGILLIVRAY, MARGARET HAZEL ANNE BLAIR, CLARA HEBERT, JOHN EDWARD
JOSEPH McGILLIVRAY, MAURICE STONEY, ALLEN AUSTIN McDONALD, LORNA JEAN
ELIZABETH McREE, FRANCES MARY TEES, BARBARA VIOLET MILLER (nee
McDONALD)

Plaimiffs
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Federal Court of Appeal - Huzar v. Canada : Page3 of 6
(Respondents)

REASONS FOR JUDGMENT

(Delivered from the Bench af Toronte, Ontario
on Tuesday, June 13, 2000)
EVANS LA,

[1]  Thisis an appeal against an order of the Trial Division, dated May 6%, 1998, in which the Jearned
Motions Judge granted the respondents” motion to amend their statement of claim by adding paragraphs
38 and 39, and dismissed the motion of the appellants, Walter Patrick Twinn, as Chief of the Sawridge
Indian Band, and the Sawridge Indian Band, to strike the statement of claim as disclosing no reasonable
cause of action.

[2] In our respectful opinion, the Motions Judge erred in law in permitting the respondents to amend
and in not striking out the unamended statement of claim. The paragraphs amending the statement of
claim allege that the Sawridge Indian Band rejected the respondents” membe&:shsg applications by
misapplying the Band membership rules (paragraph 38), and claim a declaration that the Band rules are
discriminatory and exclusionary, and hence invalid (paragraph 39).

[3] These paragraphs amount to a claim for declaratory or prerogative relief against the Band, which
is & federal board, commission or other tribunal within the definition provided by section 2 of the
Federal Court Act. By virtue of subsection 18(3) of that Act, declaratory or prerogative relief may only
be sought against a federal board, commission or other tribunal on an application for judicial review
under section 18.1. The claims contained in paragraphs 38 and 39 cannot therefore be included in a
staternent of claim,

[4] It was conceded by counsel for the respondents that, without the proposed amending paragraphs,
the unamended statement of claim discloses no reasonable cause of action in so far as it asserts or
assumes that the respondents are entitled to Band membership without the consent of the Band.

[5]  Itisclear that, until the Band"s membership rules are found to be invalid, they govern
membership of the Band and that the respondents have, at best, a right to apply to the Band for
membership. Accordingly, the statement of clai against the appellants, Walter Patrick Twinn, as Chief
of the Sawridge Indian Band, and the Sawridge Indian Band, will be struck as disclosing no reasonable
cause of action.

[6] For these reasons, the appeal will be allowed with costs in this Court and in the Trial Division.
“John M. Evans”

LA, .-

FEDERAL COURT OF CANADA

Nemes of Counsel gnd Solicitors of Record
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DOCKET: A~326-98

STYLE OF CAUSE: ~ HER MAJESTY THE QUEEN, IN RIGHT OF CANADA,
DEPARTMENT

OF INDIAN AND NORTHERN AFFAIRS CANADA and WALTER
PATRICK TWINN, as Chief of the Sawridge Indian Band 2nd the
SAWRIDGE INDIAN BAND

-and -

ALINE ELIZABETH HUZAR, JUNE MARTHA KOLOSKY, WILLIAM
BARTHOLOMEW McGILLIVRAY, MARGARET HAZEL ANNE BLAIR, CLARA HEBERT,
JOHN EDWARD JOSEPH McGILLIVRAY, MAURICE STONEY, ALLEN AUSTIN M{:I}(}?QALE}
LORNA JEAN ELIZABETH McREE, FRANCES MARY TEES, BARBARA VIOLET MILLER (nee
McDONALD)

DATE OF HEARING: TUESDAY, JUNE 13, 2000
PLACE OF HEARING: TORONTO, ONTARIO
REASONS FOR JUDGMENT BY: EVANS J.A.

Delivered at Torente, Onlario on

Tuesday, June 13, 2000

APPEARANCES BY: M. Philip P. Healey
For the Defendanis

(Appellants)

Mr, Peter V. Abrametz
For the Plaintiffs
(Respondents)

SQLICITORS OF RECORD:  Aird & Berlis

RBarristers & Solicitors
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~ BCE Place, Suite 1800, Box 754
181 Bay Street
B Toronte, Ontario
MSJ 2T9 ,
= For the Defendants
‘ (Appellants)
¥ Epgum, Abrametz & Eggum
) Barristers & Solicitors
, 101-88-13th Street East
e Prince Albert, Saskarchewan
2 S6V IC6
j For the Plointiffs
o {ﬁ&&‘ﬁﬁ&iféﬁﬁ)
¥
Date: 20000613
; | Decket: A-326-98
J BETWEEN:
= HER MAJESTY THE QUEEN, IN RIGHT OF
| CANADA, DEPARTMENT OF INDIAN AND
NORTHERN AFFAIRS CANADA and WALTER
; PATRICK TWINN, as Chief of the Sawridge Indian
Band and the SAWRIDGE INDIAN BAND
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Defendants
(Appellants)
<and -

ALINE ELIZABETH HUZAR, JUNE MARTHA KOLOSKY, WILLIAM
BARTHOLOMEW McGILLIVRAY, MARGARET HAZEL ANNE BLAIR, CLARA HEBERT,
JOHN EDWARD JOSEPH McGILLIVRAY, MAURICE STONEY, ALLEN AUSTIN
McDONALD, LORNA JEAN ELIZABETH McREE, FRANCES MARY TEES, BARBARA
VIOLET MILLER (nee McDONALD)

Plaintiffs

(Respondents)

REASONS FOR JUDGMENT
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. DONNA BROWN
A Commissioner for QOaths
in and for The Province of Alberta
My Appointment Expires December 30, ADIR ]
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vhis Indian hus hesn livipg off the Ressrve for gyite a
Bumtsy of yearp, ané has besn smploved by the Worthorn Albsris Rail-
wiys geotion worker, und dse kept & very good stmndard of living.
From whet informstion I cen gether, he in not indsbted 4o anyons,
ani is generRlly well mpoken of. T feel certalnm that he okp well
look &fter bimsel? snd family.
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DONNA BROWN
A Commissioner for Qaths
in and for The Province of Alberta
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MAURICE STONEY

ANNOUNCER

MAURICE STONEY

MAURICE STONEY

ANNOUNCER

OCTOBER 7, 1997

CBC - FIFTH ESTAYE “THE GATE KEEPER”
of Walter P. Twinn

if you are trying to paint a picture of him you would say that ... if you know the
definition of & dictator then you would have your picture,

P

Maurice Stoney owns a successful taxi business in Slave Lake. He was born and
raised on Sawridge but his parents left the reserve to avoid having to send
their kids to residential school. They all lost Indian status but Bill C-31 gave it
back and Maurice Stoney now believes he is now entitled to return fo
Sawridge,

We have every right to be on that ReserVe. We were born Band members. He

has no business saying to us we don’t belong. If we don’t belong he doesn’t
belong

This questionhaire doesn’t even make good ass wipe.
He told me sure you go ahead and fill it out but we won't pass it any way.

You're wasting your tirne Maurice Stoney, you're wasting your time

Than b Badubs ®
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Federal Court of Appeal - Huzar v, Canada _ , Page 2 of 6

on Tuesday, June 13, 2000

REASONS FOR JUDGMENT OF THE COURT BY: EVANS, LA,

Date: 20000613

“Docket; A-326-98
CORAM: DECARYJA.
SEXTON LA.

EVANS JA.

BETWEEN:

HER MAJESTY THE QUEEN, IN RIGHT OF CANADA, DEPARTMENT OF INDIAN AND
NORTHERN AFFAIRS CANADA and WALTER PATRICK TWINN, as Chief of the Sawridge
Indian Band and the SAWRIDGE INDIAN BAND

S Toooem o ot 0 w—— e

Defendanis

(Appellants)
-and -

ALINE ELIZABETH HUZAR, JUNE MARTHA KOLOSKY, WILLIAM BARTHOLOMEW
MeGILLIVRAY, MARGARET HAZEL ANNE BLAIR, CLARA HEBERT, JOHN EDWARD
JOSEPH McGILLIVRAY, MAURICE STONEY, ALLEN AUSTIN McDONALD, LORNA JEAN
ELIZABETH McREE, FRANCES MARY TEES, BARBARA VIOLET MILLER (nee
MeDONALD)

Plaintiffs
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Federal Court of Appeal - Huzar v. Canada _ Page 30f6
(Respondents)

REASONS FOR JUDGMENT

(Delivered from the Bench at Toronio, Ontario
on Tuesday, June 13, 2000)
EVANS J.A.

[1]  This is an appeal against an order of the Trial Division, dated May 6™ 1998, in which the learned
Motions Judge granted the respondents” motion to amend their statement of claim by adding paragraphs
38 and 39, and dismissed the motion of the appellants, Walter Patrick Twinn, as Chief of the Sawridge
Indian Band, and the Sawridge Indian Band, to strike the statement of claim as disclosing no reasonable
cause of action.

[2] Inour respectful opinion, the Motions Judge erred in law in permitting the respondents to amend
and in not striking out the unamended statement of claim. The paragraphs amending the statement of
claim allege that the Sawridge Indian Band rejected the respondents” membership applications by
misapplying the Band membership rules (paragraph 38), and claim a declaration that the Band rules are
discriminatory and exclusionary, and hence invalid (paragraph 39).

[3] These paragraphs amount to a claim for declaratory or prerogative relief against the Band, which
is a federal board, commission or other tribunal within the definition provided by section 2 of the
Federal Court Act. By virtue of subsection 18(3) of that Act, declaratory or prerogative relief may only
be sought against a federal board, commission or other tribunal on an application for judicial review
under section 18.1, The claims contained in paragraphs 38 and 39 cannot therefore be included ina
statement of claim.

[4] 1t was conceded by counsel for the respondents that, without the proposed amending paragraphs,

the unamended statement of claim discloses no reasonable cause of action in so far as il asserts or
assumes that the respondents are entitled to Band membership without the consent of the Band.

[5] Ttis clear that, until the Band"s membership ruies are found 1o be invalid, they govern

membership of the Band and that the respondents have, at best, a right {o apply to the Band for

membership. Accordingly, the statement of claim against the appellants, Walter Patrick Twinn, as Chief

of the Sawridge Indian Band, and the Sawridge Indian Band, will be struck as disclosing no reasonable

cause of action,

[6] For these reasons, the appeal will be allowed with costs in this Court and in the Trial Division.
“John M. Evans"

LA.

FEDERAL COURT OF CANADA

Names of Counsel and Solicitors of Recard
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DOCKET: A-326-98

STYLE OF CAUSE: HER MAJESTY THE QUEEN, IN RIGHT OF CANADA,
DEPARTMENT

OF INDIAN AND NORTHERN AFFAIRS CANADA and WALTER

PATRICK TWINN, as Chief of the Sawridge Indian Band and the

SAWRIDGE INDIAN BAND

-~ and -

ALINE ELIZABETH HUZAR, JUNE MARTHA KOLOSKY, WILLIAM
BARTHOLOMEW McGILLIVRAY, MARGARET HAZEL ANNE BLAIR, CLARA HEBERT,
JOHN EDWARD JOSEPH McGILLIVRAY, MAURICE STONEY, ALLEN AUSTIN McDONALD,
LORNA JEAN ELIZABETH McREE, FRANCES MARY TEES, BARBARA VIOLET MILLER (nee
McDONALD)

DATE OF HEARING: TUESDAY, JUNE 13, 2000

PLACE OF HEARING: TORONTO, ONTARIO
REASONS FOR JUDGMENT BY: EVANS JA.

Delivered at Toronto, Ontario on
Tuesday, June 13, 2060

APPEARANCES BY: Mr. Philip P. Healey

For the Defendants

(Appellants)

Mr. Peter V. Abrametz
For the Plaintiffs

(Respondents)

SOLICITORS OF RECORD:  Aird & Berlis

Barrisicrs & Solicitors
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BCE Place, Suite 1800, Bax 754
181 Bay Street

Toronto, Ontario
M3I2T9
For the Defendants

(Appellants)
Eggum, Abrametz & Eggum
Barristers & Solicitors
101-88-13th Street East
Prince Albert, Saskatchewan
SV 1C6

For the Plaintffs

{Respondents}

Date: 20000613

Docker: A-326-98

BETWEEN:

HER MAJESTY THE QUEEN, IN RIGHT OF
CANADA, DEPARTMENT OF INDIAN AND
NORTHERN AFFAIRS CANADA and WALTER
P:&Tﬁf@kﬁ TWINN, as Chief of ihe Sawridge Indian

Band and the SAWRIDGE INDIAN BAND
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Defendants
{Appellants)

~and -

ALINE ELIZABETH HUZAR, JUNE MARTHA KOLOSKY, WILLIAM
BARTHOLOMEW McGILLIVRAY, MARGARET HAZEL ANNE BLAIR, CLARA HEBERT,
JOHN EDWARD JOSEPH McGILLIVRAY, MAURICE STONEY, ALLEN AUSTIN
McDONALD, LORNA JEAN ELIZABETH McREE, FRANCES MARY TEES, BARBARA
VIOLET MILLER (nee McDONALD)

Plaintiffs

(Respondents)

REASONS FOR JUDGMENT
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{By Walt Rieth

Approximatsly 20 pro-
e2sters  stepped on land
which they claim is right-
fully theirs.

The recenl demonsts-
tion was calied to draw
attemion © the plight of a
few hundred disenfran-
chiyed members of the
Sawridge Indian Band,

The protest was over

‘4 band membarship dis-

pute which will be heard

by Canadas Supreme
Cournt in Seprmber.

The group met fowr
kilometars west of Slave
L.ake on ¢ roagd in front of
reserve land whers one of
the demonstators seutled

mEny YeArs ag0:
Ned Gladue, the old-

est member of the protest
group (he says he has
bz=n wid he was bom
around 1912), twld the
pathering that when he
and his brother amived
from Suocker Cresk, an
Indian agent gave them 8

' §50 voucher for food.

"We were wld 1w
move int this place, and

‘the Indian agent gave us

the right 10 usz the logs
for 2 cabin" he said.

AL that dme, he said,
there was g chiaf and band
council in Drifipile, and
only & councillor in
Sucker Creek

Gladue said he lpst
mis Indian status in 1943

father was an Indian,

"We didnt know any-
thing about the law then,”
he said, "and were kicked
out”

% Maurice Stonsy, one
of the demonstration or-
ganizors, said the group is
not meaking a grab {or the
band’s money.
¢ "We're not afier the

imon:y but we need land

\end & place to live,” he
said. )

“We want help from
three levels: the federd
govermnment, the province,

2 and the Sawridge band.”

% Sitoney, born and rais-
ed in Slave Lake, szid his
grandfather Johr Sione;

when an agent disputed  was an original band mem-

the fact that the brothers'

ber.
Another  member of
the protest group was

& Charies Twinn, the cousin

of current Sawridge Bahd
Chief Walter Twinn.

Charles said he sold
nig Indian Status in 1935
for $700.

"We made mistkes,
but he could say we made
miszkes and uy 10 help
4s," he said.

Charles' father, St

Pierre Twinn, was the
chisf before Paul Twinn,
Walter's father,
& Frank Ward, curreatly
& Slave Lake resident, said
be used to live on the
Ward family reserve, what
is now the western section
of the Sawridge reserve,
and was originally in the
band.

He was sent {0 2 mis-
sion when he was 12
because his parents both

bad wberculusis,

June Kolosky, current-
ty living in Chetwynn,
British  Columbia, said
she married 2 non-treaty
indian, but wus reinstated
by faderal legislation in
1985.

"My sister  anemptsd
t0 mest with the Chisf

SCOPE, Monday, June 21, 1983, Page 15

Protesters claim right to Sawridge reserve land

then bumt wasn® able ©
speak with him,” she said
« Kolosky had lived on
the reserve unti! she was
15 ysars old.

The protest organizers
s4y they are now waiting
for a ruling by the Su-

preme Court over who has
jurisdiction over band
membership reguirements.

The Sawridgs band
maintains band mamber-
ship should bs dacided by
the band councils and not
by federal legislaton.
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Protesters dare to step
on to Sawridge land -

" JACK mvwmx%,«,\ i2/q2 mﬁ&e it ong of ﬁie few s?fzavem

Journgl Staff Writer % I ei‘ ad
Slave Lake earning mes e demon
swation, ‘Twinn organiz
In deflance of one of Canada’s g o o

they might face criminal trespass
weal&seﬂ and most powerful Indi- fool on thy
o | Wset&)o&m charges if they set on the re

mthiigm&ewﬁmofm . 'me Sawridge band acknow-
es about 100 members, most of -
“We siuﬁﬁed the E fﬂr ibe ssggm work for the various busi-.
houses Gmlatg hem.i ting ness ventures has
here” e sai ¥ =
m e wpgmm ::Ix&&the band's ol and gas roy-
“We don’t want the bmds :aan»
ey, seid Gladue,
% “We don't want & &ht We 3;:5&
want the land that's ours™
R Gladue was foreed to leave ﬁ'ie
reserve, located four km west of)
Siave Luke, in 1543 when an In&x-a .
an agen! decided that his i‘amer
had not been an Indian
Sl Charles *mmn one of the c&e(‘s‘
wousing, is elso s&eldm: mdmimea
w the band he JeR when he sold
his Indian status for $700.
‘1 wes then,” said Twins,
st aner 1 Fiaizs Tutan wes
ed ore er Pa
S st el he Sy, -When » g, s young oo ou
mbm@? ugh & federal 12V oect You think he (Walter) wouid:
Instead of being welcomed home, Iy end help, or overlook mis-.
the reinstaled members have be- lakes”
come the centre of & legal dispute  Maurice Stoney, one of the ‘*‘m‘
SO S g L
& Conservative
exﬁed Sawridge members, ssfﬁ the

ErOup represents .
mote thag 300 Twinn

O

s ———

*r\,

Iaihe case which goes before me mdete
Foderal Court nf Caznada in ese people are not going ts,
tgbe Twim arguing that oni: ﬁ:ﬂeaﬂay, he gaid.

uricils - Dot Ottaws ?he demanstrsm were pre-.
mmmdewhouamdm %ir grrested for trespass.
ber, t when meyswpped on the ve
The membership dispute has serve to have thelr pictures taken,.
stalled Twinn's plens 1 take Saw- the RCMP were nol there 1o wits
ridge out of the Indian Act and wness the act
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Who is a real Indian, anyway?

Sawridge Chief Walter Twinn is fighting off an invasion of Bill C-31 natives

ndian activists these days are quick to of Lesser Stave Lake, arc using theeviction  wife, Cathy. Jive ina vacant band -m$ﬁi¥\"¢€

cry racism over thelr treaument by non-
natives, but intoler-
snee scems o be
thriving in the pative
community as well. A
group of Cree Indians
claim they afe up-
fairly being denied
their sncestral right to
five on the Sawridge
Indian Reserve by
Chief Walter Twinn.
But Chief Twinn,
who counters that
they can't prove they
belong 1o the band,
s taken his fight for
the right (0 determine
who is a legitimate s

band member 1o the  Evicted lndian Hamelin:
oy, Fack your bags, Chvel Tainn ordered.

The 300 Indians
fobbying for the right 10 Hve on the

of mséscm man Billy Hamelto as 2 sym-
i bol of their strugple.
Mr. Hamelin says he
was “personally in-
vited” by Chief
Twina last year o

and “overses native
spiritual ceremor
nies.” However, he
savs the chief sab-
sequently bbcame
annoyed st his prac-
tices and on Jupe |
gave him cight days
10 leave the reserve.

Not surprisingly.
Chief Twinn, who is
a member of the Sen-
ate. has & much dif-
ferent version of the
evenls surrounding
the eviction. Mr. Hamelin was “destinne,”

Hive on the reserve

house. The band even paid their hills, "Bt
sfier a while, band membkers pratesied this
because he had no legal grounds o be
here,” says Chief Twinn, He adds thar Mr.
Hamelin has “dishonoured™ the band by
organizing other displaced Crees to protest
his eviction,

Indeed, Mr. Hamelin 15 not alone in fegl-
ing nistreated by Chief Twing, Cree Indian
Maurice Stoney estimates that the chielhas
prevented at Jeast 12 families, including
some Twinns, from Hving on the reserve.
Most of them Hve in nearby Slave Lake,
and almost alf are C-31 Indians, Enscied in
1988, Bill C-31 loosened the restrictions on
who could claim native states, crestng
azbout B0.000 pew Indians. Mr. Stoney
maintains that since the bill passed, Jocul
C-31 Indismw eajoy the some treaty rights
a8 other siaies natives, and many havean-
costoss on the original band Jist Therefore,
they should be welcomed on the reserve,

ﬁﬁwcvef, Chief Twinn refuses oven

!

I

Sawridge reserve, Jocated on the castern Ikp he says, so he offered to lot him and his  meet withthom, The federsl Department of \

The neﬁghbeumem f:ghts back

Police and residents collaborale to drive out hookers and pushers

On 2 warm sumener evening lasl week
& wosnan Joitered outside the ethnic
cafes and procery stores on Edmonion's
107 Avenue Jooking dishevelled, stoned
and about 20 vears older than ber sge. A
late-moded pold compact daried out of the
busy traffic, angled against the curb and
two men, whose fashionably huggy Teshins
concealed bullel-proof vests and avlomatic
pistols, leapt out. o the blink of an eye the
woman wits handeuffed and on hor way to
the ‘downtown Edmonton police station
where she was held under & Tiguor control
act provision that sllows sy intoxicated
person o be daweined withow charge.

The arrest was part of a-continuing effont
by the Edmonton Police Service and com-
munity groups fo chase the huokers and
crug dealers out'of the Centrial McDougall
and Queen Mary boroughs of the city, ﬁuﬁs‘i
while o one it witling to declare the war
won, after dozens of arrests and at least 38
many drug house closures, a degrec of bor-
maley has been restored 10 the neighbour-
hood,

The problems associated with the sex
trade have plagued the ares conh of the
eity's downiown since
the turn of the century.
In recent years the
business has become
bigger and rougher, as
the twin perils of
drugs and prostitution
fecd off cach other
According 1o police,
noarly every hooker
on 107 Avenue is ad-
disted 10 somu drug,
most often cocalne.
They e & $50 ek,
use the money fo pot
“eranked.” then repeat
the pycle non-stop for
up 10 48 hours without
food or sleep.

Csnsgahies ?efsberg and msﬁw
John Belanger is A ‘zemoleance’ soprmacs,
vice-president of the
Queen Mary Community League, which  arresting only these who bad made them-
encompasses the hooker district, Fed up  selves & persiaent nubance. After their

with being propositioned and tired of sec-
ing his ne;g&hwrm Huersd with cone
doms and syringes, he and his fellow com-
munity Jeague members met with police
laie last Februwy to chart » strategy for
reclaiming their strecis.

Constables Tront Forsberg and Jim An
gusmant  derson are two of the
four officers on the
Queen Mary-
McDougall bems
Gregarious and out
going, the two have
established a rapport
with the ethnically di-
verse residents on
heirbeat. Coost An-
derson gven leamed
1o speak and write
Cantonese.

They sgree that the
neighbourhood had
reached its nadiv lag
January when as
many 8s 40 provii-
tuies were working 2
10-Mock strip of 107
Avenue, Police were

1§ Jure §1, 1888 Sthete Bepon
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Indian and Northern Affairs has also 12-
fused to-intervene. The miniswy’s Alberta |
office refuses even 1o commient on the dis-
pute, viting Chie? Twinn's court challenge
against B} 310 In 1986, along with
Chiel Wayne Roan of the Eomineskin band
and Chief Bruce Starlight of the Sarcee
band. the Sawridge chief launched a court
challenge to Bill C-31's constitationality.
The tase continues in Edmonton in Sep-
tember. ,

One Slave Lake resident thinks Chief
Twinn's actions are motivaled by profit,
not principle. “He doesn™t say itin so many
words,™ she says, “but he just doest’t want
1o spiit the pie.” Chief Twinn retons that
many of the Indians claiming to be
Sawridge band members can't prove they
belong to his band, He also contends that
“it's open 10 queston” whether some of
them should even huve native status. And
he belicves that a first step towards self-
government is a band’s ability to determine
membership,

Mr. Stotiey says many of the dxspueeé
Sawridge natives feel powerless to combat
Mr. Twinn's Jegal and political savvy: He
also wonders what has happened to co-op-
sration among his people. “It’s 2 sad thing
for natives 1o be fighting amongst theme
sajvesin this day and age.”

~Patty Fufler

meetings with the community, however,
they adopred a different approach: zero
wlerance, They wrested hookers. for any
infraction, however minos—ifaywalking,
hirchhiking, public drunkenness—in an of-
fort 1o sgueeze the hookers back to their
traditional zone known as e “drag” on
96t Sneet.

It was during one of those petty amests
that one of thé girls complained bitterly that
police were picking on the prostitutes and
igriofing the pushers who were foeding off
theskintrade. Deciding she bad a point; the
constubles began fa}}nwing the hookers to
the doorsieps of the local drug pusher, who
would get & visll from 3 SWAT team an
hour or so tarer. For a while in March,
police were “whacking™ one coke bouse 2
day.

By last month, the problems bad all b
dried up. Business prople by thearea repon
that in wake of the clean-up. sales have
climbed dramavically. By Constables
Forsberg and Anderson warn that their
work s mever over. “It's like weeding a
garden,” says Const. Forsberg, “you can go
inand take ol every weed, butif youdon't
stay on it first thing yvou know-yvou're
back where you starred.™

~Jim Demers

lyzing all the major — )
hydrocarbon-bearing  Drilfing vign The rebound has alreaty begun,

Gem hews fsr natural gas

. A geological survey says there’s lots yet to be found

urging natural pas prices and improved

aceess fo new US. markets are spark-
ing an off paich résurgence, but ane other
vital factor must be addressed i westom
Canadian producers are 10 enjoy Jasting
prosperity: substantial few reserves must
be found. Only time—and significan ex-
penditures on exploration——will tell just
how much potential
remains within the
westérn Canadian
sedimentary basin,
but ‘@ repont released
Iast month by the
CGieniogical Survey of
Canads suggests
shundant reason for
optimism. According
1w the GSC, more
than half of the re-
gions' natural gas is
likely still undiscov-
ered,

The repont, entitled
Devonian Gas Re
sources of the Wesr-
ern Canade Sedi-
mentary Basin, is the
first I a sefies ang

Tormations in the ba-

sin. Conauthor Jim Barclay says the De.
vonisn stratum, which harbours about 27%
of all natural gasreserves discovered inthe
basin, were assessed first partly beeause
they are the oldest and deepest formations
{geologists prefer 1o work from the bottom
up}. But another redson for starting there s
that Devondan rocks are regarded as having
the greatest potential for major new dissov-
erics. Indeed, most of the bizger recent
finds, such as the Albena’s Caroline field
and the Slave Point seefs of northeasiors
B.LC. have ooourred in Devonlan forma-
tions.

The GEC estimates towl Devonian gas
resgrves at 126 willion cuble foot (), of
which abont 40% has so {ar been discov-
eritd. OF thie remninder, 16% ivestimated o
lie i pools assaciated with known “plays,”
or large ficlds, while 44% is thought 1o be
sontained in undiscovered plays,

Mr. Barclay figures that about 60% of the
gas in the entire sedimemary basin remzins
undiscovered. Wiile relatively fewer new

Teserves mmain 1o be discovered in the

shallower and more iniensively developed
Cretaceous formations, many of the deeper
foothills plays, which are believed 1o hold
significant deposits, arestill entirely onex-
plored.

All this means the western Canadian ba-
sin retains considernbly more exploration
promise thay most other North American
¢ gas basins. Accord-
ing to U.S. Depan-
ment of the Interior
estimates, only about
28% of recoverable
V.S, natural gas re-
serves-are undiscov-
ered, The GSC's re-
searcli also suggesis
that natural gas,
vathet than eil, will
increasingly be the
focus of exploratory
actviry in weswem
Canada. The organi-
zation estimales that
only a litde more
than 20% of the
area’sofl isstillwbe
found.

Canadian Hunter
Exploration Lid.
president Jim Gray
ggrecs that wostern
Canada should be an sttractive area for gas
exploration in the foresseable futwre. “Tn
the L1.S., there's heen very fow big discov-
crigs in recent years,” henotes, Cim"mm'
tial i¢ congiderably betier, We sre justaless
mature basit” )

Buthow much of that potential isreafized
tarpely depends on price: The GSC calen-
Jases that only about 16% of romaining
Devonian gas reserves would be worth pro-
ducing & a price of $1.25 per thousand
cubic feet {mef), while 43% would be eco-
nomic ara price of $2.50. Afier falling a
low as 80¢ per mef last year, prices on the
namral gas spot markat have risen this yeur
to the §2 sange.

Higher gas prices are already credited o8
one of the facmn fueliing & recent rebound
from jast year's drilling doldrums. The
KNickle Datly Ol Raiis‘:s:: reported. last
week that 2462 wells wese &nﬁeé in wast
em Canads in the firgt quarter of 1993, the
highest total i four vears, Last year, ondy
1,I8) were drilled in the same period.

—Tom MeFegly
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DONNA BROWN
A Commissioner for Caths
in and for The Province of Alberia
My Appointment Expires December 30, %/on )
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ALL SUPPORTERS ARE WELCOME TO THIS PEACEFUL DEMONSTRATIONR

WE DO NOT WART TO INCONVENIENCE ANYONE,

We were born and raised in Slave Lake, Alberta, regained
our status in 1983, now we are band members of the
Sawridge Band; however, thiﬁ is not being recognized.
Cur grezndparents and parents lived on the Sawridge

Reserve and we have inherited the right to belong.

We have written letters to our Chief Walter Twinn, phoned
him, visited his office and his home, and faxed him. &ll
to ne avail. Iz bas all fallen on deaf ears. HBe has

completely ignored us.

1t is time for justice. It is time for action. VWe want

acceptance &5 band members.

CBQN%\?A BROWRN
ommissioner for Oath
In and for The Provine e

i S, ! cE of Alb %
My Appoiniment Expires December 3§ma Qe
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RN NS Ki-See-Pey-Ga-fiahk (K.C.F. K./
g faal - 1 2D § Crnee Finat Kation,
} ‘ o 609-/2th Stneet, S.&.,
e e Ii A Slave lake, #b.
766 243
Feb. 29, 2000 Thie s ¢

P e

Re: Band Status ana New Resenve.
fin. Bob Hault,

fiincaten of Indian Affaina.

Jearn Sin:

[ am the apokespenaon and elected ?%Q%@?@%%*?éﬁ$%%é”f;3:: -

See-Peg-Ga-flahk, Lree Finat Nation- K.C.F. A
Thia gfollow up atetes that the membens of K.C,F.N. aze
all formen Sawnidye Band membena. Despite vun neinatatement
to [adian Statua, K.C.F. N, members have bheen unable to
negain memberahip in ocun band of onigin. K. C.F.N. was eatabdished
fon oun people, whose henitafe can be located in the Savaidje.
K.C.F.N. membens wiah to fonm a new band and neseave pensuant
to 5.77 of the indian Act.
The K.L.F. K. membens have waited vver fifteen sewns fon
oun membenahip privilegea. To date we have been unsuccesnful
in obtainiy our memberrhip from the band of vun cncestora.
K.C.E.K membern believe and nespect that the Cnown would
be prepuned to create a new band and aeseave on the noath-

eust aide of Learen Slave Lake, in the Province of Albenta.

We ane willing to negotiate a aefilement leadiny to Band

N P . . a
Status and the cueation of u new neseave.



Jouna Trudy,

{faunice 51‘,0&9.3?

c.c.- Indian Affaina- Ottawa, Untanio. Bt Jawly~
c.c. -~ Indian Affaina- Edmonton, Alberta. T, S0
Co e = 5&&:@&&&}& Bund- Slave lake, Albenia. Q_WVL < «'.'/
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Ki-Se'e-Pey-Ga-Mahk Cree First Nations s Q
#609 - 12 Street S.E. &\ ms{l\év %b
Slave Lake. Alberta TOG 2A3 Cﬂ\«u{

;—rm& Stoi

October 18/2000

Attn:  Catherine Twinn, Sawnidge Band First Nations

Dear: __ Chief and Council

[ am the elected spokesperson for the K.C.F.N. Band Council, that we formed. This
Band

Council is made up of our parents children and former Sawridge Band Members, who
also lost their Band Membership. We formed a Band Council to try and get the Indian
Affairs Government to recognize our plight.

The Feds maintain that they don't recognize us as a First Nations People. We are asking
the Sawridge Band for belp with our proposal to create a new Band and Reserve. We are
willing to join forces with the Sawridge Band, to sue the Indian Act. We believe it's time
for a new approach to be put in place to conquer Indian Affairs. We established a list of
names of the people who make up our K.C.F.N. Band Council.

In conclusion, we are willing to participate and do what is necessary to achieve the
challenge put forth to the Feds.

Band Council Members Signatures/Names - KCF.N

1. Maurice Stoney - N ,@ww
. Dicky Twin2 {7,&%0}. % ) W

3. Frank Ward -

[ 2]

4. Paul Potskin -
5. Henry Sawan -
6. Wilfred Cardinal -

7. Others Pending -

AL Lty

Yours truly,

Maurice Stoney

[
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Ki-sec-pey-ga-mahk Cree First Nation

« 609 — 12 Strect S.E.
pPE-5 2001 Slave Lake, AB
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April 4, 2001
il
Indian Affairs
Ottawa, ON
F oS 0N\NOLS ADAL .
AR NOCT I I TTIINT 1
‘ o DORMA BROWN %
Altention: Daniel Charbonneau A Covemssinng o Tiathe !
tame o U e o P ADARA S
Dear Danicl: B e : e A Q?G&Q)

This letter is to confirm cur telephone discussion this morning.

*

I would like to know if it is possible fof your depariment to assist us in our plight to
cstablish a new reserve for our members. This new band would consist of off-reserve,
Bill C-31 Sawridge band members.

A tentative date for a meeting is being scheduled for April 27, 2001, in Slave Lake. lam
requesting your atiendance to help us through the process. Please let me know if it is
possible for you to attend this meeting. I may be reached at (780) 849-5173. Ifan
alterate date is desired, please let me know what is more convenient for you.

I look forward to hearing from you soon.

Yours truly,

.
Muurice Stoney 7"»7«6&&'44 = /\'@%

—t
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609-12 Street SE

Slave Lake, AB

‘TOG-2A3

ATTN: Cheryl L. Goodswimmer &

Executive Board of Directors ~Treaty 8

March 2§, 2001

Dear Cheryl:

I am writing in regards to our conversation we had on the phone. [ would like
to know if it is possible for Treaty 8 to assist in our plight to establish a new reserve
for our members. These Bill C-31 members are from the Sawridge Band First
Nations in Slave Lake. The Federal Government says that they don’t recognize us as
First Nations People. We understand that the Sawridge Band would participate if a

meeting was to be put forth in Slave Lake.

Thanks for taking the time to read this request, and I look forward to hearing
from you.

Sincerely,

Maurice stoncy




MEMBERS PROCESSING FORM -

APPLICANT: MAURICE FELIX STONEY

ADDRESS: 500 - 4™ Street N.W., Slave Lake, ABTOG 241 5 hwecioiome

PHONE: 780-849-5193
APPLICABLE MEMBERSHIP SECTION #2
APPLICATION REQUIRED? Yes

SPECIFIC RIGHT? No

BECAUSE: Applicant was enfranchised with his Father when applicant was 2 years old. Applicant

APPLICATION

wouid have regained status under subsection 6(2) of the Indian Act.

Application satisfactorily completed? Yes A o

3}“‘3 AT¥YG & ‘4 qg&
Applicant interviewed by both Councilors? No My Appoinirsn X062
Applicant interviewied by Chief? g e .

SUMMARY OF FIRST NATION COUNCILS JUDGMENTS

CONNECTION TO FIRST NATION

No family in the First Nation for generations. As of 1956 none of the Stoney Family were par! of
the First Nation.

Applicant claims that he was forced out, while documents indicate that Father voluntarily
eafranchised with his family (including applicant) for the benefit of all. Claims he did not receive
any money upon enfranchisement, but father would have been given his share.

Claims to have resided on reserve with parent and grandparents until enfranchisement, while
enfranchisement documents indicate that father had lived off of reserve for quite a number of
years (in May 1944). Application also indicates that he lived in Slave Lake since birth (1941).
Claims Johnny Stony had a role in the creation of the Sawridge Reserve in 1896. Records
indicate that Grandfather was part of Alexander Band and could not be counted for land at
Sawridge. Grandfather was transferred without land or money from Alexander Band in 1910.
Applicant claims connection through relationship with Grandfather who was a member until
Applicant was 15 years old.

Claims Chief and Council support his bid for Membership.

Does not show any relationship with any members

SIGNIFICANT COMITTMENT TO FIRST NATION( and its History, Customs, Traditions, Culture

and Communal Life).

*

Applicant participated in action commenced in 1995 against the First Nation seeking:

o Firstly in excess of $1M for damages in lost benefits for Education Costs, Medical Care
Benefits, Housing and Tax Exemption, or alternatively, in excess of $1M as a pro rata
share of the economic value of the reserve plus the lost benefits in excess of $1M; and

o Secondly in excess of $1M for economic loss for and on behalf of her progeny; and

R S5 9 S A N N U S S —
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o Thirdly, in excess of $§1M in punitive damages for ‘the arrogant and high-handed manner
in which Walter Patrick Twinn and the Sawridge Band of Indians has deliberately, and
without cause, denied the Plaintiffs reinstatement as Band Members of the Sawridge
Band, which denial is unwarranted and unjustified, and has been only out of malice, spite
and the selfish desire of Walter Patrick Twinn and the Sawridge Band of Indians to
deprive the Plaintiffs of their just rights and dues, so that the Band and the Chief may be
enriched, at the expense of the Plaintiffs.”

o Fourthly, 2 pro rata share of the value of the holdings, savings, and any other entitiements
or benefits which may accrue to the Plaintiffs as a result of their Indian status and Band
Membership.

Applicant was ordered to pay costs to the First Nation and did not do so.

Applicant sees his role and responsibility as a Member as undecided.

Applicant states desire to become a member because this is his right.

Applicant claims to have always been a Status Indian (3F & 3G) but indicates that he is a C31

(11G). Records indicate that Applicant was enfranchised with his Father in 1944,

= Applicant states that he can best contribute to the band through small business and assisting in
Band Operations.

e Applicant states, in relation to references, that ‘1 am intitled to membership’. No references are
attached.

o In 1996 Applicant appeared on television show “The Fifth Estate” in a segment called “the
Gatekeeper” and made disparaging remarks about the First Nation and the Chief. In that
appearance the Applicant made a remark that the application form of the First Nation was good
for toilet paper,

¢ Applicant was involved with others in petitioning to start another First Nation.

s Applicant led & protest against the First Nation.

B B # @

SIGNIFICANT KNOWLEDGE OF FIRST NATION

(History, Customs, Traditions, Culture and Communal Life)
»  Applicant claims to have read the Sawridge bylaws and codes,

CHARACTER AND LIFESTYLE
{Not a Detriment)
s Applicant advises that he entered the work force at age 15.
o Applicant states that he is Self Sufficient, living off of Pension.
s Hasno Reference Letters

OTHER CONSIDERATIONS

Children No.

If yes, how many and ages.

Spouse Yes - Bigstone. No Dependents.

If ves, what is current situation. ~ Married.




Phvsical Condition
Good.

Decision
Membership Denied based on

1) Did not have any specific "right” to have name entered in the Memb&r&hsg} List of the
: Sawridge First Nation.

23 The Councll was not compelied o exercise its discretion to add name {o the Membership
List as it did not feel, in its judgment, that admission into Membership of the First Nation
- wouild be in the best interests and welfare of the First Nation.

Attachments

Application

Statement of Claim

Federal Court of Appeal Decision

May 12, 2944 Letter from P.J. Demers
1910 Pay List

Fifth Estate Transcript

June 1, 1993 Letter from Maurice Stoney
June 16, 1993 Lakeside Leader Article

June 21, 1993 Scope Asticle

June 13, 1993 Edmonton Journal Article
June 21, 1993 Alberta Report Article
August 18, 1993 Lakeside Leader Article
August 12, 1993 Protest Handout

February 29, 2000 Letier from Maurice Stoney
October 18, 2000 KCFN Declaration

April 4, 2001 Letter from Maurice Stoney
March 21, 2001 Letter from Maurice Stoney

B % % £ B B & B 6 #® B & & B B B Y
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Barristers + Solicitors + Notary Publics + Medlators Collaborative Law
LORNE G. MANN, BA., LLB. MONICA A, ROBINSON, B.A, LB~

Decamber 22,2011

SAWRIDGE FIRST NATION V1A FAX —780-849-3446 and
806 Casibow Treil NE REGISTERED MAIL

Box 326

Slave Lake, AB

TOG 2A0

Denr SirMadam:

RE:  Sawridge First Nation Applications
Our File: 27484

" Enes.

Thank you for your correspondence dated Decambsr 7, 2011 whsrein you advise that
three of our clients have been denied membership into the Sawridge First Nation,
Enclosed herewith please find s signed document from esch of June Kolosky, Maurice
Stonsy and Aline Hozar wherein they cxercise their rights under Section 12 of the
Membership Rules to have the refusal dscision reviewed.

I trust the above and enclosed to be-in order and look forward to receipt of information
concerning when each of the appeals shall 12ke place.

Yours truly,
MANN & ROBINSON

Per: - ;
(/{M\ ,Z%@U@X )
Lwrsy Seidae she tha

MONICA A. ROBINSON
MAR/pm

DONKA BROWRN

AeorTTsTTer-for-Sathy
2902 - 97 Avenue, Peace River, Alberta T8SaHS for The Srovince of Alberia

Phone: 780-624-4860 Fax: 750-624-4133 Toll Free: 1-888-624-4861-c Dzcember 30, g{{i\g‘:ﬁ;&)

cmsil law@m:mobinsen ca
*Dsnotes Prefeasionsgl Corporatlon {
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Z Deceaber 19, 2011

SAWRIDGE FIRST NATION

aE B06 Caiboo Tredl NE

: Bow 328

J SLAVELAKSE, AB

1

Dear Chief and Council Membets:
7 RE: Awves! of Declsion

Purther 1o the corvespondence recently received ffom you whersis you adviss that my
= spplication for membership in the Sawridge First Nation has been declined, this ls notice of my

regquest to have that decision fppesied pursuiant w Seoton 12 of the Membership Rales.

| k Yours truly,

X

b MAURICE STONEY
- $00-4 St.

, SLAVELAKE, AB

" TOG 2A1
: ’%fM ”{;W
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June Kolosky

‘Bax 25

Chetwynd, BC T0C 170
December 20, 2611

SAWRIDGE FIRST NATION.

806 Cariboo Trall NE - Sawridge I.R. 150G
Bax 326

Slave Lake, Alberts T0G 24D

Dezr Chief Roland Twinn and Couneil:

[ am writing to you regarding your December 07, 2011 letter in which you
denied my wpﬁs&&m%m&m@pm&&mﬁgﬁ First Nation. The
gemmwﬁxgmm‘a}@wm

(n hisﬁmm“agaaiﬁ@” x;g&ismimv&my;&me entered in the
Membership List of the Sz First Nafion, and

(2) 1believe it would be inthe bestinterests and welfars of the
Mﬁgsm}ﬁmmmﬁa&amnammm

My Grendfather, Johuny Stoney, band member #18, was & contributing
mepaber of the Sawridge First Nation for 60 years, My Grandfuthetwas e
hardworking and industrious men, Heren s business a2 his home slong the
Slave River, ¥t was a stopping place for travelers and frefght haulecs,

My mother, Mary McGilliveay (nee) Stonsy, band rasmber #29, wgs bomn
into the Sawridge First Nation on September 01, 1902, She wase
residential school survivor. I believe I do have “specific” rights to have my
name entered in the Mambership List of the Sawridge First Nation, It is my
roots znd my heritege.

E am involved with my Aboriginzl community s the president of our local
Friendship Centre, Tam ¢ member end an slder of the Chetwynd
Gwmi%ymmm work with Nenen Diane Zas Zons, [amen
sctive member of our local commumity sssoctation where my husband and J
work towards bulding and maintaining & strong commnnity spirit. I'wes
bookkesper/payroll for Kolosky Farming and Logping for 30 years. I
owned and operated a flower shop and 1 have excellent amﬁm& and

-~ —_ s
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«.-DBEE TWO

%asxlexs&i;; gkills, Iam sctively involved with my chm:k and Iamxs:sssﬁsst
of The Two Leaved Gates Ministries, [ balieveT would be a contributing
member of the Sawridge First Nation and that it would be in their best
interests and welfare to include me as 2 member,

Thereffore, Lam requésting your reconsideration of this fssue. You may
contect me &t (250) 788-2673. Thank you formm and consideration

of this important mater,

Sincarely,

T o38ed ’ - .
KYd LICNFSYT oM REUI:8 Tip2 »s8Q po
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39353 Weisbrod Road
Prince George, BC V2K 284

December /9, 287/

SAWRIDGE FIRST NATION

806 Cariboo Trail NE - Sawridge IR. 150G
Box 326

Slave Lake, Alberta TOG 240

Dear Chief Roland Twinn and Councils

Tam writing to you regarding your December 07, 2011 letter in which you
denied my application for membership in the Sawridge First Nation. The
grounds on which I wish to appeal are:
(1) I do have “specific” rights o have my nams entered in the
Membership List of the Sawridge First Nation, and
© {2) I'believe it would be in the best interests and welfire of the
Sawridge First Nation to include me as 2 member.

My Grandfather, Johnny Stoney, band member #18, was 2 mm’hgtmg
member of the Sewridge First Nation for 60 years. My Grandfather was a
hardworking and industrious man. Heran 2 business at his home along the
Slave River. It was = stopping place for travelers and freight haulers.

My mother, Mary MeGillivray (nes) Stoney, band member #25, was born
into the Sawridge First Nation on September 01, 1902, Shewas a
residential school survivor. 1 believe I doindeed have “specific” rights fo
have my name entered in the Mambership List of the iiawnége First Nation.
My roots are here. It is my heritage.

Iworked hard for my diploma in Business Administration end I took
mumerous mansgement cONXSes. }l}mng my working years I served ag a
cashier, retzil clerk, customer service person and I was the program
coordinator for the Prince George Metis Elders Society. I gained valuable
experience in working with the elders. I thoroughly enjoyed my position a8
we were all of the Cree Nation.
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At the present time I am focusing on writing a book sbout my oldest son
Michael. My son passed away on June 24, 2009. He was & very brave and
courageous person. [ also have twin sons who are very successful in their
career choloes, 1believe I'would bea contributing member of the Sawridge
First Nation and that it would be in their best interssts and welfare to
include me as a member.

Therefore, I am requesting your reconsideration of this issue. Pleese feel
free to contact me at {250) 962-2161. Thank you for your time znd
consideration of this important matter,

Sincerely,

Aline Huzar




PARLEE MCLAWS =

i BARRISTIRS ¥ SOUCITORYS | PATENT & TEADE MARK AGENTS

2 o EDWARD H. MOLSTAD, Q.C.
March 23, 2012 DIRECT DIAL: 780423.8505
DIRECT FAX: 7804232870
EMAIL: emoisnd@parlee.com
OUR FILE #: 64203-1/EHM

Davis LLP

1201 Scotia Tower 2, Scotia Place VIA E-MAIL ONLY
10060 - Jasper Avenue

Edmonton, Alberta

T3] 4ES

Attention: Ms Priscilla Kennedy
Dear Madam:

Re:  Appeals of Maurice Felix Stoney, June Martha Kolosky and
Aline Elizabeth Huzar

We would advise that we will be representing the Sawridge First Nation in relation to the above
described appeals which are scheduled to be heard on April 21, 2012.

We have been advised that your offices will be representing the Appellants.

We are enclosing a copy of the Record in relation to each of the above matters which includes the
Application for Membership and the Decision of the First Nation Council.

We are also enclosing copies of the Notices of Appeal enclosed with the letter from Mann &
Robinson dated December 22, 2011 in relation to each one of the above individuals.

The appeal procedure which will be followed is enclosed.
Should you have any questions, please do not hesitate to contact our offices.
Yours truly,

PARLEE McLAWS LLP
e '
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APPEAL PROCEDURE

This procedure shall apply to the appeal of any person (herein called the "Appellant"),
whose application for membership in the Sawridge First Nation (herein called the "First Nation")

has been denied pursuant to Sawridge Membership Rules.

COMMENCEMENT OF APPEAL

1. The Appeal shall be commenced by the Appellant serving a Notice of Appeal in writing
to the First Nation Council at the Office of the First Nation within 15 days after the First
Nation has communicated to the Appellant the Decision of the First Nation Council.

2. The Appeal shall be heard by the Electors of the First Nation in attendance (herein called
the "Appeal Committee") at a meeting convened by First Nation Council for the purposes

of hearing the Appeal.

3. The Appellant shall be given notice of the date, time and place of the hearing before the
Appeal Committee.

APPEAL COMMITTEE

4, The Appeal Committee shall consist of the Electors of the First Nation in attendance at

the Meeting convened by the First Nation Council for the purpose of hearing the Appeal.

w

The Appeal hearing shall be scheduled to be heard within 60 days of receipt of a Notice
of Appeal subject to the right of the Appeal Committee to adjourn the hearing from time
to time. Prior to the Appeal hearing commencing, the Appeal hearing may be postponed
to a later date, that is more than 60 days after receipt of the Notice of Appeal, at the
request of the Appellant.

6. The Chair of the Appeal Committee shall be the Speaker of the Assembly or if the
Speaker is unable or unwilling to chair, a Member of the Appeal Committee elected by
the Members of the Appeal Committee in attendance.

7. There shall be no quorum requirement for the Appeal Committee however, if the Appeal
Committee is of the view that the number of Electors of the First Nation in attendance are
not sufficient to conduct business, they may adjourn the haarmg to such time as they
decide in order to allow more Electors to attend. T o Exhipn y * mfarrsi i

&

HEARING PROCEDURE Q%gé s ._?;m; N,»f

8. The Appeal Hearing shall be conducted by the Chair.

. . . ‘ JUN éf
9. The ir shall decide all matters in relation to procedure.

DHORNNA BROWN g
j A Commissioner for QOaths §

“’r i;f e g: fx!

} Wy mers o
3 herta | {E6161322.DQCX. 1}
oires December 50 <o ;’M
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10.
1.

13.

14.

The Appellant may be represented by Legal Counsel.
The Appeal Committee may retain Legal Counsel to assist in the conduct of the Appeal.

If the Appellant or the Appellant's representative does not attend at the commencement of
the &;}p&ﬁi the Appeal Commitiee may adjourn the Hearing for a reasonable period of
time in order to allow the attendance of the Appellant or the Appellant's representative
and after the expiration of a reasonable period of time, the Appeal Committee may
proceed to hear the Appeal in the absence of the Appellant or the Appellant's
representative.

The Chair of the Appeal Committee shall provide the Appellant and the Appeal
Committee with a copy of the Application for Membership, the Decision of First Nation
Council and the Notice of Appeal.

The Appeal Hearing procedure shall be as follows:

{a)  The Chair shall introduce himself or herself;

(b)  The Chair shall request the Appellant, and if represented, his/her Legal Counsel to
introduce themselves:

(¢}  The Chair shall request that the Appeal Committee, and if represented, its Legal
Counsel to introduce themselves;

(d)  The Chair shall confirm that the Appellant has received a copy of the Application
for Membership and the Decision of First Nation Council.

()  The Chair shall confirm that the Appeal Committee has received a copy of the
Application for Membership, the decision of First Nation Council and the Notice
of Appeal;

(f)  The Chair shall confirm that the Appellant, and if represented, his/her Legal
Counsel have received a copy of the Appeal Procedure.

(g)  The Chair shall ask the Appellant to make their submissions with respect to the
Appeal;

(h)  Following the submissions of the Appellant, the Chair shall ask if any Member of
the Appeal Commitiee wishes to make submissions. If any Member of the
Appeal Committee wishes to make submissions, they will be allowed an
opportunity.

4] The Appellant, and if represented, his/her Legal Counsel will then be asked if
they have any submissions they wish to make in response to the submissions
made by any Members of the Appeal Committee. If they wish to make
submissions in response, they will be allowed an opportunity.

)] When these submissions are concluded, the Appellant will be advised that the
submissions shall be considered by the Appeal Committee and a Decision will be
made and communicated to him/her within thirty (30) days of the date of the
Hearing.

All persons shall be given a reasonable amount of time to make submissions, however,
the Chair may, in his or her discretion set reasonable time limits in relation to any
submissions.

{E8181222. DOCK; 1}



16,

17.

The Chair may adjourn the Appeal Committee Hearing at any time he or she deems it
necessary,

There shall be no transcript or other record of the Appeal Committee Hearing except for
the Application for Membership, the Decision of First Nation Council, the Notice of
Appeal and any written submissions or other documentation presented to the Appeal
Committee.

DELIBERATIONS

18.

19.

21.

22.

23.

Immediately following the conclusion of the submissions to the Appeal Committee, the
Appeal Committee shall meet in camera to make a decision,

The Appellant, and if represented, his/her Legal Counsel, shall be advised that the Appeal
Committee may reconvene if they require further submissions and the Appellant and
Legal Counsel shall be requested to wait outside of the meeting room of the Appeal
Committee for up to a maximum of one hour while the Appeal Committee deliberates in
camera to determine if any further submissions are required.

If during deliberations it is determined that no further submissions shall be required, the
Appellant and if represented, his/her Legal Counsel shall be advised and shall be
excused. .

If during deliberations it is determined that further submissions are required, the Appeal
Committee may reconvene and open the meeting for that purpose however the Appeilant
and if represented, his/her Legal Counsel shall be provided notice and an opportunity to
attend.

During the deliberations in camera, the only persons who may be present are the Appeal
Committee, the Chair and Legal Counsel if retained by the Appeal Committee and any
other person the Appeal Committee permits..

There shall be no recording or notes taken with respect to the in camera deliberations of
the Appeal Committee.

DECISION BASED ON CONSENSUS

24,

During the deliberations, any Member of the Appeal Committee may make a proposal
either to allow the Appeal and grant Membership to the Appellant or to dismiss the
Appeal and uphold the decision to deny the Appellant Membership. Any such proposal
shall include reasons for the proposed decision. Once the proposal is made, it shall be
discussed by the Appeal Committee and any member of the Appeal Commitiee may
propose amendments or changes. The Appeal Committee will endeavor to reach a
consensus decision on the disposition of the Appeal. A consensus will be reached if all
of the Members of the Appeal Committee present agree that the decision and the reasons
for the decision are acceptable. A consensus may only be considered to be reached if the
decision and reasons are written out and every person who is in attendance at the
deliberations of the Appeal Committee has indicated their acceptance of the decision. If

{81812 DOCK; 1}



a consensus decision is reached, the written decision with the reasons shall be provided to
the Appeliant and if represented, his/her Legal Counsel.

If the deliberations continue for more than two hours and the Appeal Committee has
failed 10 reach a consensus, the Appeal Committee may continue to deliberate however,
after this time has expired, the deliberation shall end if any Member of the Appeal
Committee makes a motion to end the deliberations and that Motion is passed by a
majority of the Appeal Committes in attendance. If the deliberations are ended in this
fashion, then the Members of the Appeal Committee in attendance shall vote by way of
secret ballot to either allow the Appeal or to dismiss the Appeal. If a vote by secret ballot
is held, the decision of the majority shall be the decision of the Appeal Committee
however, in the case of a tie, the Appeal shall be dismissed. When a decision is made as
a result of a secret ballot, a Notice of Decision shall be provided to the Appellant
indicating only that the Appeal Committee allowed or denied the Appeal.

DECISIONS

26.

27.

29,

The Appellant shall be provided with Notice of Decision of the Appeal Committee within
30 days of the Appeal Hearing. The Notice of Decision shall be mailed to the mailing
address provided by the Appellant on the Application for Membership Form.

If the decision of the Appeal Committee is 1o allow the Appeal in relation to the
Application for Membership, the name of the Appellant shall be entered on the First
Nation Membership List.

If the decision of the Appeal Committee is to dismiss the Appeal, the Appellant shall
have no further right to apply for Membership in the First Nation.

The decision of the Appeal Committee is final and binding and not subject to review.

{ESISIRDOCK, 1}
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IN THE MATTER OF THE APPEAL OF THE MEMBERSHIP APPLICATION OF
MAURICE FELIX STONEY TO THE SAWRIDGE FIRST NATION

BETWEEN:

MAURICE FELIX STONEY

Appellant

DONNA BROWH Respondent
A Commissioner for Oaths
In and for The Province of Alberta A

My Appointment Expires December 30 0/ 52,

Appeal to the Appeal Committee Composed of the Electors of the Sawridge First Nation

DAVIS LLP,

1201 Scotia 2 Tower

10060 Jasper Avenue

Edmonton, AB, TSJ 4ES

Attn : Priscilla Kennedy

Tel: (780) 426-5300

Fax: (780) 702-4383

Solicitor for Maurice Felix Stoney

PARLEE McLAWS LLP

1500 Manulife Place

10180 - 101 Street

Edmonton, AB, T5J 4K1

Attn : Edward Molstad, Q.C.

Tel: (780)423-8500

Fax: (780)423-2870

Solicitor for Sawridge First Nation
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L FACTS

IR Maurice Felix Stoney has been denied memﬁcrship in the Sawridge First Nation since
§3:§§ C-31 recognized changes to the /ndian Act effective April 17, 1985, His father died in
December, 1983 just prior to section 15 of the Constitution Act, 1982, taking effect. There was

no resolution for his father, William Stoney before his death, Maurice is 71 years of age.

2. The Federal Court of Appeal has noted that “aging” individuals referred to in its
judgments, who have been denied membership, are unlikely to receive the benefit of Band
membership before their death: Sawridge Band v. Canada, 2004 FCA 16, para. 51. [Tab 1]

3. Johnny Stoney (also known as Johnny Stephens), grandfather of Maurice, was born into
the Alexander Band at Riverre Qui Barre in 1872, Like many others in Treaty No. 6, following
the events of the Northwest Rebellion in 1885, they moved north into the territory where Treaty
No. 8 was signed in 1899, In or about 1895, Johnny Stoney moved to Lesser Slave Lake and
married an Indian woman, Henriette Sinclair from Lesser Slave Lake, settling on the Lesser Slave
River and becoming a member of the Lesser Slave Lake Band with Chief Kinosayoo.

4, Negotiations of Treaty No. 8 occurred at Lesser Slave Lake with Chief Kinosayoo
signing in 1899 as Chief of the Indians at Lesser Slave Lake, including those who became the
Sawridge Band with a Reserve given in 1912/3: Dennis Madill “Treaty Research Report Treaty
Eight (1899)” excerpts. [Tab 2]

5, A discussion ensued with Indian Affairs from 1903 until 1910 when Johnny Stoney,
along with many other members of Alexander’s Band were recognized as having transferred to
Kinosayoo’s Band: Public Archives [Tab 3] These families that transferred were the Potskin’s,

Thomasis, Bellerose, Hamelin, Moss Bag, Oskinigue, and Wendigoo’s widow.

6. From 1903 until 1920, the issue of Johnny Stoney possessing his lands along the Lesser

- Slave River in severalty was discussed by Indian Affairs, Lands in severalty is set out in Treaty

No. 8 which provides:

..individual Indians as may preier to live apart from band reserves, Her Majesty
anéeﬁakes to provide land in severalty to the extent of 160 acres to each Indian, .



“ 3.
Correspondence in Indian Alfairs regarding Johnny Stoney lands. [Tab 4]

7. Johnny Stoney was advised in 920 that he could occupy his lands as part of the

Sawridge Indian Reserve: [Tab §]

8. Maurice Stoney, son of William Stoney, grandson of Johnny Stoney, has lived in Slave
Lake as have many other members of Sawridge, adjacent 1o the Sawridge First Nation all of his
life. Maurice has a knowledge of Cree culture and history and knows the Sawridge First Nation.

He is married to a member of the Bigstone Cree Nation.

9. William Stoney was enfranchised, as was his family, in 1944, Enfranchisement removed
him and his family from the paylist of the Sawridge First Nation. Enfranchised Indians were

restored to their Bands on April 17, 1985.

IL RIGHT TO MEMBERSHIP

10.  On April 17, 1982, the Constitution was repatriated and the Constitution Act, 1982 was
passed effective April 17, 1982, [Tab 6]

11 The Canadian Charter of Rights and Freedoms was Part | of the Constitution Act, 1982,
Section 15, came into force on April 17, 1985 (see s. 32(2)) and it prohibits discrimination for
every individual in Canada including aboriginals. This has resulted in required amendments to
correct discrimination in the Indian Act effective April 17, 1985 (Bill C-31) and again in Bill C-3
(January 31, 2011): Indian Aet, R.S.C. 1985, ¢. I-5 as am. 2010, c. 18 [Tab 7]

12. On February 8, 2012, the Federal Court of Appeal held in Poitras v. Sawridge Band,
2012 FCA 47 [Tab 8], that these amendments to the /ndian Act, contained in Bill C-31, were
constitutional and binding on Sawridge entitling individuals to membership as stated by the case
manager to be “automatic membership in the Indian Band with which they were connected™ see
Sawridge Band v. Canada, 2004 FCA 16 [Tab 1].

13.  Sawridge is not permitted to determine membership related to persons whose
membership was restored by Section 15 of the Charter through Bill C-31 (and Bill C-3) since

these provisions are constitutional, occurred effective April 15, 1985, and Sawridge is bound by



-

4.

the Constitution: Sawridge First Nation v. Canada, 2009 FCA 123 [Tab 9]. Enfranchisement
and its removal cifective April 17, 1985 entitles Maurice Stoney to membership under section
6(1)(c.1). The Sawridge Membership Rules only apply to the Band List after July 4, 1985.

14, However as noted by the Federal Court of Appeal at paragraph 51 of Poitras [Tab 8]
Sawridge has delayed taking the steps legally and constitutionally required:
... the individuals who have been deniecd membership in the appellant Band are aging

and, at the present rate of progress, some are unlikely to ever benefit from amendments
that were adopted to redress their discriminatory exclusion from Band membership. ...

15, Itis submitted that after 30 years, Maurice is entitled to membership in Sawridge.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 21* day of April, 2012 by Priscilla
Kennedy, DAVIS LLP,, solicitor for June Martha Kolosky and Aline Elizabeth Huzar.

x"f//‘
Priscilla E.S.J. Kennedy
Barister & Solicitor
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2004 FCA 16

Bertha L'Hlirondelle, suing on her own behalf and on behalf of all other members
of the Sawridge Band (Plaintiffs) (Appellants)

¥,
Her Majesty the Queen (Defendant) (Respondent)
and

Native Council of Canada, Native Council of Canada (Alberta), Native Women's
Association of Canada and Non-Status Indian Association of Alberta (/nterveners)
{Respondents)

Indexed as: Sawridge Band v. Canada (F.C.A.)

Federal Court of Appeal, Rothstein, Noé&l and Malone JJ.A --Calgary, December 15
and 16, 2003; Ottawa, January 19, 2004.

Native Peoples - Registration -- Appellants opposing requirement to enter on
Sawridge Band List names of 11 individuals, to accord them rights, privileges
attaching to Band membership -- Bill C-31 granting certain persons whose names
omitted, deleted from Indian Register prior to April 17, 1985 entitlement to status
under Indian Act-- Indian Act, s. 10(4), (5) must be interpreted in accordance with
modern approach -- Act, s. 11(1)(c) granting appellants automatic entitlement to

http://www.canlii.org/en/ca/fca/doc/2004/2004fcal 6/2004fcal6.ht... 2/2/2012
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memhership in Savwridge Band <= Requiring such aequirved rights individuals 1o comply
with Sawridge Band membership code in contravention of Aet.

Administrative Law - Judicial Review -- Injunctions - Trial Judge granting
mandatory interlocutory injunction sought by Crown, requiring uppellants to register
names of 11 individuals on Sawr idge Band List - Making determination of law as
condition precedent to granting of interlocutory injunction - Such determination
appropriate -- Where substantive question of law at issue, applicable standard of
review correctaess -- Three-part test for granting interlocutory injunction met -- First
part, serions issue to be tried, applies to interlocutory injunction applications whether
mandatory or prohibitory.

Constitutional Law -~ Aboriginal and Treaty Rights -- Appellants submiiting
provisions of Bill C-31 conferring entitlement to Band membership inconsistent with
Constitution Act, 1982, 5. 33, therefore of no foree, effect -- Legislation must be
complied with until found to be unconstitutional -- Clear public interest in seeing
legistation obeyed until application stayed by Court order, legislation set aside on
Jinal judgment.

Construction of Statutes -- Interpretation of Indian Act, s. 10(4), (5) - Al legislation
must be read in context -- Trial Judge correctly interpreted s. 10(4), (5) in accordance
with modern approach -- Act creating awtomatic entitlement to membership unless
acquired rights individuals subsequently lose entitlement.

Practice - Purties -- Stunding -- Whether Crown lacked standing, has not met test for
seeking interlocutory injunctive relief -- Crown having standing to seek injunctions to
ensure public bodies, such as Indian band council, follow law.

This was an appeal from a Trial J ﬂdg@*s order granting a maudatmy interlocutory
injunction sought by the Crown, requiring the appellants to register the names of | |
individuals on the Sawridge Band List and to accord them all the rights and privileges
attaching to Band membership. In an action commenced on January 15, 1986, the
appellants sought a declaration that the provisions of Bill C-31(4n Act to amend the
Indian Act) that confer an entitlement to Band membership are inconsistent with
section 35 of the Constitution Act, 1982, and are therefore of no force and effect. Bill
C-31 granted certain persons whose names were omitted or deleted from the Indian
Register by the Minister of Indian and Northern Affairs prior to April 17, 1985,
entitlement to status under the /ndian Act. By notice of motion, the Crown applied for
an interlocutory mandatory injunction requiring the Sawridge Band to comply with the
provisions of the Actunless and until they are determined to be unconstitutional. By
order dated March 27, 2003, Hugessen J. granted the requested injunction. In
appealing the order of Hugessen J., the appellants raised two issues: (1) whether the
Band's membership application process complied with the requirements of the Act,

http://www.canlii.org/en/ca/fca/doc/2004/2004fcal 6/2004feal6 ht  2/7/7017
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and (2) whether the Crown had standing and had miet the test for granting interlocutory
injunctive relief,

Held, the appeal should be dismissed.

(1) The Crown's notice of motion for a mandatory interlocutory injunction was based
on the uppellants’ refusal to comply with the legislation pending determination of
whether the legislation was constitutional, It was agreed that the interpretation of the
legislation and whether or not the uppellants were in compliance with it was relevant
to this litigation. Courts do not normally make determinations of law as a condition
precedent to the granting of an interlocutory injunction, but that is what occurred here.
It was appropriate for Hlugessen J. to have made a preliminary determination of law
that was final and conclusive for purposes of the action, subject to being varied on
appeal.

Where a substantive question of law is at issue, even if it is decided by a case
management judge, the applicable standard of review will be correctness, Hugessen J.
was not satisfied that subsections 10(4) and (5) of the /ndian Act are as clear and
unambiguous as the appeliants suggested. FHe correctly interpreted these provisions in
accordance with the modern approach to statutory construction which states that the
words of an Actare to be read in their entire context and in their grammatical and
ordinary sense harmoniously with the scheme of the Act, the object of the Act, and the
intention of Parliament. The term "acquired rights" which appears as a marginal note
beside subsection 10(4) is a convenient "shorthand” to identify those individuals who,
by reason of paragraph 11(1)(c) of the Act, became entitled to automatic membership
in the Indian Band with which they were connected. The instant paragraph 11(1)({c)
came into force, L.e. April 17, 1985, these individuals were entitled to have their names
entered on the membership list of their Band. The words "by reason only of” in
subsection 10(4) could allow a band to create restrictions on continued membership for
situations that arose or actions taken after the membership code came into effect.
llowever, the code cannot operate to deny membership to those individuals who come
within paragraph 11(1)(¢). There is no automatic membership in a band, but there is an
automatic entitlement to membership. The words “commencing on April 17, 1985"
only indicate that subsection 1 1(1) was not retroactive to before April 17, 1985. As of
that date, the individuals in question acquired an automatic entitlement to membership
in the Sawmdge Band. For these persons entitled to membership, a simple request to be
included in the Band's membership list is all that is required. The fact that the
individuals in question did not complete a Sawridge Band membership application is
irrelevant. Res}siring acquired rights individuals to comply with the Sawridge Band
membership code, in which preconditions had been created to membership, was in
contravention of the Act.

(2) The Crown was seeking an injunction, not only on behalf of the individuals denied
the benefits of a validly enacted legislation, but on behalf of the public interest in

http://www.canlii.org/en/ca/fca/doc/2004/2004fcal 6/2004fcal6.ht... 2/2/2012
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having the ks of Canada obeyed. It has traditionally had standing to seck injunctions
to ensure that public bodics, such as an Indian band council, follow the law. Having
regard to the Crown's standing at common law, statutory authority is unnecessary.
Hugessen J. correctly found that the Crown had standing to seek the injunction.
Moreover, the Crown was seeking essentially the same relief on the injunction
application as in the main action. Further, scetion 44 of the Federal Courts Act conters
a very broad jurisdiction on the Federal Court, even to granting an injunction where it
is not being asked to grant final reliet. That being so, the Court surely has jurisdiction
to grant an injunction where it will itself make a final determination on an
interconnected issue. The requested injunction was therefore sufficiently connected to
the final reliet claimed by the Crown.

The test for granting an interlocutory injunction, as adopted by the Supreme Court of
Canada in Manitoba (Attorney General) v. Metropolitan Stores Lid.; and RIR--
MacDonald Ine. v. Canada (Attorney General), is threefold. First, there must be a
serious question to be tried. Such test should be applied to an interlocutory injunction
application, whether it is prohibitory or mandatory. The Crown's argument that Bill C-
31 is constitutional was neither frivolous nor vexatious. There was, therefore, a serious
question to be tried, Second, it must be determined whether the applicant would suffer
irreparable harm if the application were refused. Ordinarily the public interest would
only be considered in the third branch of the test, but since the government was the
applicant in this motion for inteérlocutory relief, the public interest had to be considered
in the second stage as well. Allowing the appellants to ignore the requirements of the
Act would irreparably harm the public interest in seeing that the law is obeyed. Until a
law is struck down as unconstitutional or an interim constitutional exemption is
granted by a court of competent jurisdiction, citizens and organizations must obey it.
Further the individuals who have been denied Band membership are aging and may
never benefit from amendments adopted to redress their discriminatory exclusion. The
public interest in preventing discrimination by public bodies will be irreparably
harmed if the requested injunction is denied and the appellants are able to continue to
ignore their obligations under Bill C-31, pending a determination of its
constitutionality. The appellants argued that there could not be irreparable harm
because the Crown would not have waited 16 years after the commencement of the
action to seek an injunction. The question of whether delay in bringing an injunction
application is fatal is a matter of discretion for the motions judge. There was no
suggestion that Hugessen J. did not act judicially in the exercise of his discretion. The
third branch of the test is the balance of convenience. In the Metropolitan Stores case,
it was held that interlocutory injunctions should not be granted in public law cases,
"unless, in the balance of convenience, the public interest is taken into consideration
and given the weight it should carry”. In this case, the public interest in seeing that
laws are obeyed and that prior discrimination is remedied weighs in favour of granting
the injunction requested by the Crown. There is a clear public interest in seeing that
legislation is obeyed until its application is stayed by court order or the legislation is
set aside on final judgment. On the other hand, the Sawridge Band will suffer littde or

hitp://www.canlii.org/en/ca/fca/doc/2004/2004fcal 6/2004fcal 6.ht... 2/2/2012
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no damage by admitting nine elderly ladies and one gentleman to membership.
Therefore, the balance of convenience favoured granting the injunction.

statutes and regulations judicially
considered
An Act to amend the Indian Act, R.8.C., 1985 (1st Supp.), ¢. 32.

Canedion Chareer of Rights amd Freedoms, being Part 1 of'the Constitution Aet, 1982,
Schedule B, Canada Act 1982, 1982, ¢. 11 (U.K.) [R.S.C., 1985, Appendix 11, No.
44}, s. IS, .

Counstitution Act, 1982, Schedule B, Canada Act 1982, 1982, ¢, 11 (UK) [R.S.C,,
1985, Appendix 11, No. 44}, s. 35.

Federal Conrts Act, R.S.C., 1985, ¢. F-7, ss. | (as am. by S.C. 2002, c. 8, 5. 14), 44
(as am. idem, s. 41).

Federal Court Rules, 1998, SOR/ME-106, rr. 220, 369.

Indian Act, RS.C., 1985, ¢. I-5 , ss. 6 (as am. by R.S.C., 1985 (Ist Supp.), c. 32, 5. 4),
10(4) (as am. idem), (5) (as am. idem), 11{1)c) (as am. idem), 12.

Interpretation Act, R.S.C., 1985, ¢. 21 ,s. 4.

cases judicially considered
applied:

Manitoba {f%ffw my General) v. Metropolitan Stores Lid., 1987 C anf 1 79(5CC),
[1987] | S.C.R. 110; (1987), 38 D.L.R. (4th) 321; {i?g’?}ii W.W.R. |; 46 Man. R. (2d)
241; 25 Admin. L.R. 20; 87 CLLC 14,015; 18 C.P.C. (2d) 273; 73 N. R 341;R/R --
MacDonuld inc. v. Canada (Attorney General), 1994 CanLIl 117 (SCC), [1994] 1
S.C.R.311;(1994), 111 D.L.R. (4th)385; 54 C.P.R. (3d) 114; 164 N.R. 1: 60 QA.C.
241.

considered:

Canada (Human Rights Commission) v. Canadian Liberty Net,

[998 Canl 1 818 (SCC), [1998] | S.C.R. 626;(1998), 157 D.L.R. (4th) 385; 6 Admin.
L.R.(3d) I; 22 C.P.C. (4th) I; S0 C.R.R. (2d) 189; 224 N.R. 241; Relais Nordik Inc. v.
Secunda Marine Services Ltd.  reflex, (1988), 24 F.T.R. 256 (F.C.T.D.); Ansa
Imternational Rent-a-Car (Canada) Ltd. v. American International Rent-a-Car Corp.

reflex, (1990), 32 C.P.R. {3{%} 340; 36 F.T.R. 98 (F.C.T.D.); Patriguen v. Canada
(Correctional Services) 2003 FC 927 (CanL11), (2003), 238 F.T.R. 153 (F.C.).

referred to:
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Sawridge ffﬁ??ﬁf' v. {ssm:g&g 2001 FOA 338 (Canl 1D, [2002] 2 1.C. 346, (2001), 213
FUTLR. 57 283 NLR 107 (C.AL) Rizzo & Rizzo Shoes Ltd. (Re),

1998 CanLIE 837(8CC), [1998] 1 S.C.R. 27: (1998), 36 {} R.(3d) 418; 154 D.L.R.
(4thy 193; S0CB.R. 3y 163; 33 C.CEL. (2d) 173; 221 N.R. 241, 106 O.AC. 1,
Ontario (Atntorney General) v. Ontario Teachers' Federation

1997 Canb H T2IR2 (ON SCL (1997), 36 OR. (3d) 367; 44 O.T.C. 274 (Gen. Div. )

American Cyanamid Co. v. Ethicon Lid., [ 1975] A.C. 396 (1L.L.); Breen v. Farlow,

[1995] OJ. No. 2971 (Gen. Div.) (QL); 493680 Ontario Ltd. v. Morgan, [1996] O.J.

No. 4776 (Gen. Div.) (QL); Samoila v. Prudential of dmerica General Insurance Co.

(Canadea), [1999] O.J. No. 2317 (Sup. CL)Y(QL); Morgentaler ¢t ul. v. Ackroyd et dl.
rellex, (1983), 42 O.R. (2d)659; 150 D.L.R. (3d) 59 (1LC.Y;, Consorzio del

Prosciutto i Parma v. Maple Leaf Meats Inc., 2002 FCA 417 (Canl 11, [2003] 2 F.C.

451;(2002), 22 C.P.R. (4th) 177, 297 N.R. 135 (C.A).

authors cited

Driedger, Elmer A, Construction of Statutes, 2nd ed. Toronto: Butterworths, 1983.

Sharpe, Robert ). Injunctions and Specific Performance, looseleaf ed., Aurora, Ont.:
Canada Law Book, 1998.

APPEAL from a Trial Division decision (Suwridge Band v. Canada,

2003 FCT 347 (Canl 1), [2003] 4 F.C. 748;[2003] 3 C.N.L.R. 344; (2003}, 232 F.T.R.
54) granting a mandatory interlocutory injunction sought by the Crown, requiring the
appellants to enter on the Sawridge Band List the names of | | individuals and to
accord them all the rights and privileges attaching to Band membership. Appeal
dismissed.

appearances:

Martin J. Henderson and Catherine M. Twinn for plaintifts (appellants).

E. James Kindrake and Kathleen Kohlman for defendant (respondent).

Kenneth S. Purchase for intervener Native Council of Canada.

P. Jonathan Faulds, Q.C. for intervener Native Council of Canada (Alberta).

Mary Eberts for intervener Native Women's Association of Canada.

Michael J. Donaldson for intervener Non-Status Indian Association of Alberta,

solicitors of record:
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Aird & Berlis LLP, Toronto and Twinn Barristers and Solicitors, Slave Luke, Alberta,
for plaintits (appeltlants).

Deputy Attorney General of Canada for defendant (respondent).

Lang Michener LLP, Ottawa, for intervener Native Council of Canada.

Field LLP, Edmonton, for intervener Native Council of Canada (Alberta). '

Eberts Symes Street Pinto & Jull, Toronto, for intervener Native Women's Association
ol Canada.

Burnet, Duckworth & Palmer LLP, Calgary, tor intervener Non-Status Indian
Association of Alberta

The following are the reasons for judgment rendered in English by

| 1]Rothstein J.A.: By order dated March 27, 2003 [2003 FCT 347 (Canl.11), [2003] 4
I.C. 748], Hugessen J. of the Trial Division (as it then was) granted a mandatory
interlocutory injunction sought by the Crown, requiring the appellants to enter or
register on the Sawridge Band List the names of 11 individuals who, he found, had
acquired the right to be members of the Sawridge Band before it took control of its
BBand List on July 8, 1985, and to accord the 11 individuals all the rights and privileges
attaching to Band membership. The appellants now appeal that order.

HISTORY

[2]The background to this appeal may be briefly stated. 4n Act to amend the Indian
Act, R.S.C., 1985, (15t Supp.), ¢. 32 (Bill C-31), was given Royal Assent on June 28,
1985, However, the relevant provisions of Bill C-31 were made retroactive to April 17,
1985, the date on which section 15, the equality guarantee, of the

Conlian Cherter of Rights and Freedoms [being Part 1 of the Constitiion Act, 1982,
Schedule B, Canada Act 1982, 1982, ¢. 11 (U.K) [R.S.C., 1985, Appendix I, No. 44]]

(the Charter) came into force.

[3]Among other things, Bill C-31 granted certain persons an entitlement to status
under the Indian Act, RS.C., 1985, ¢. -3 (the Act), and, arguably, entitlement to
membership in an Indian Band. These persons included those whose names were
omitted or deleted from the Indian Register by the Minister of Indian and Northern
Affairs prior to April 17, 1985, in accordance with certain provisions of the Act as they
read prior to that date. The disqualified persons included an Indian woman who
married a man who was not registered as an Indian as well as certain other persons
disqualified by provisions that Parliament considered to be discriminatory on account
of gender. The former provisions read [section 12]:

http://www.canlii.org/en/ca/fca/doc/2004/2004fcal 6/2004fcal6.ht... 2/2/201 2
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an mt&r&}mmry stage (RJR--MacDonald, at page 337), | think he was correct to do so.
However, the fact that the Crown is asking the Court to require the appellants' to take
positive action will have to be considered in assessing the balance of convenience.

[47]1n this case, the Crown's argument that Bill C-31 is constitutional is neither
{rivolous nor vexatious. There is, therefore, a serious question to be tried.

lrreparable Hann

[48]Ordinarily, the public interest is considered only in the third branch of the test.
However, where, as here, the government is the applicant in a motion for interlocutory
relief, the public interest must also be considered in the second stage (RJR--
MaeDonald, supra, at page 349).

[49]Validly enacted legislation is assumed to be in the public interest. Courts are not to
investigate whether the legislation actually has such an effect (RJR-- MacDonald, at
pages 348-349).

[50]Allowing the appellants to ignore the requirements of the Act would irreparably
harm the public interest in seeing that the law is obeyed. Until a law is struck down as
unconstitutional or an interim constitutional exemption is granted by a court of
competent jurisdiction, citizens and organizations must obey it (Metropolitan Stores,
supra, at page 143, quoting Morgentaler et al. v. Ackroyd et al. (1983), 42 O.R. (2d)
659 (H.C.), at pages 666-668).

[51]Further, the individuals who have been denied membership in the appellant Band
are aging and, at the present rate of progress, some are unlikely ever to benefit from
amendments that were aé{};}teé to redress their discriminatory exclusion from Band
membership. The public interest in prevegimg discrimination by public bodies will be
irreparably harmed if the requested injunction is denied and the appellants are able to
continue to ignore their obligations under Bill C-31, §}ﬁ§§dii’§g adetermination of its
constitutionality.

[52]The appellants argue that there cannot be irreparable harm because, if there was,
the Crown would not have waited 16 years after the commencement of the action to
seek an injunction. The Crown submits that it explained to Hugessen J. the reasons for
the delay and stated that the very | ength of the gressecimgs had in fact contributed to
the 1rreparabi harm as the individuals in question were growing older and, in some
cases, falling ill.

[53]The question of whether delay in bringing an injunction application is fatal is a
matter of discretion for the motions judge. There is no indication that Hugessen J. did
not act judicially in exercising his discretion to grant the injunction despite the timing
of the motion.
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PREFACE

With the advent of prospectors and settlers to the Lake Athabasca, Great Slave Lake,
and parts of the Peace River region during the Klondike gold rush of 1887-98, the
federal government prepared to exiend the Indian treaty system lo the unceded area
north of Treaty Six and south of Great Slave Lake. The negotiations for Treaty Eight
were conducted during the summer of 1899 with Cree, Beaver and Chipewyan bands
and subsequent adhesions were signed between 1900 and 1914. It was estimated that
Treaty Eight negotiations would encompass 2700 Indians and 1700 mixed bloods or
Métis, whose rights also had to be considered. Hence, two commissions were
established: a lreaty commission to draft the treaty and secure adhesion of the various
tribes and a separate half-breed commission to deal with Métis claims concurrently and
in close consultation with the treaty commissioner.

When Treaty Eight was negotiated in 1899, the federal government found Indians
of two major language groups residing in the treaty area. They were Crees and
Athapaskans (or Dené), including Chipewyan, Beavers, Slaveys, Dogribs and
Yellowknives. Cree-speaking people lived in various locations throughout what is now
northern Alberta, Chipewyans inhabited the eastern section of the treaty area, mainly in
the vicinity of Lake Athabasca. Beaver Indians occupied the western part of the treaty
area in what is now British Columbia and along the Peace River in Alberta. Slaveys,
Dogribs and Yellowknives lived in the northern parts.

The federal government's desire for substantially uniform treaties, with variations
dependent upon local conditions or Indian demands, was evident during the Treaty
Eight negotiations. The treaty commissioners were ultimately g:ver; considerable
latitude in determining the precise terms of the ts‘eaty and the region to be encompassed
and did consider altering treaty provisions. But, in the final analysis, despite the fact
that the Indian Affairs Department had received advice that the Prairie treaties could not
be applied to the north, the written terms of the treaty were based essentially on Treaty
Seven, with some changes reflecling local conditions. In the aftermath of the

negotiations, the terms of Treaty Eight were subject to different interpretations regarding

the nature and fulfilment of the obligations incurred by the federal government.
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council P.C. 2749, dated 6 December 1898, represented a dramatic change from the
province's previous policy of thwarting treaties.” After entering Confederation in 1871,
B.C. made no real effort to secure a surrender of Indian title and, in contrast o
Dominion policy, seldom granted Indians more than 20 acres per family rather than the
840 acres standard instituted in the Northwest Territories under the “numbered”
treaties.™ Before the terms and conditions of Treaty Eight could be extended in 8.C.,
however, the commissioners had to request that the province "formally acquiesce in the
action.” In 1878, an agreement between the federal government and the province of
B.C. established the Joint Allotment Commission and stipulated that the province would -
be responsible for negotiating with the Indians for title to their land and allocating
reserves.’ Hence, the province’s participation in fulfilling the land provisions of Treaty
Eight would be limited. Nevertheless, Sifton reported on 30 November 1898 the
importance of B.C. being included in the treaty:

As itis in the interest of the Province of British Columbia, as well as that of the
Dominion, that the country to be treated for should be thrown open to
development and the lives and property of those who may enter therein safe-
guarded by the making of pravision which will remove all hostile feeling from the
minds of the Indians and lead them to peacefully acquiesce in the changing
conditions, the undersigned would suggest that the Government of British
Columbia be apprised of the intention to negotiate the proposed treaty; and as it
is of utmost importance that the Commissioner should have full power to give
such guarantees as may be found necessary in regard to the setting apart of land
for reserves, the undersigned would further recommend that the Government of
British Columbia be asked to formally acquiesce in the action taken by Your
Excellency's Government in the matter and to intimate its readiness to confirm
any reserves which it may be found necessary to set apart.™

A month later, Commissioner McKenna indicated that a dispatch had been forwarded to
the government of British Columbia asking it to confirm any reserves in that section of
the province which would be included in the treaty.’®

Treaty Negotiations

The first treaty negotiations were scheduled for 8 June 1899 near the present site of
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Grouard on Lesser Slave Lake, but because of poor weather and transportation
problems the first meeting was not arranged until 20 June. However, Commissioner
Ross arrived on 6 June and in the interim explained the purpose of the treaty and
requested the assembled Indians to elect a chief and headmen to represent them.’
Kinosayoo was chosen chief, and the four headmen were Moostoos, Felix Giroux,
Weecheewayis and Charles Neesuetasis. The negotiations with the Lesser Slave Lake
Indians have been documented extensively. Charles Mair published his notes of the
discussions as part of a book on the treaty expeditions, an Edmanton Bulletin
correspondent reported on the meetings, and Bishop Grouard included a chapter of the
proceedings in a book on his life in the north.®® Also there are several reports by the
commissioners which provide summaries of the agreements from a government
perspective. -

Generally, the negotiations at Lesser Sale Lake reflect the commissioners’ lack of
knowledge of the northern Indians and the Indians' concern for their hunting, fishing and
trapping rights and their confinement on reserves. James K. Comwall {"Peace River
Jim"), active in several northern developments, was present at the negotiations and in
1937 signed affidavits concerning Treaty Eight.®® He reported that "the Commissioners
had unfavourably impressed the Indians, due to lack of knowledge of the bush Indians’
mode of life, by quoting Indian conditions on the Prairies.™® Furthermore, he suggested
that during the negotiations the Indians emphasized that they would not sign treaty
unless there were assurances that their hunting, fishing and trapping rights were
guaranteed.”’ Kinosayoo and Moostoos finally agreed to the terms, but there were
several concerns. The report of the commissioners indicated the promises made to
persuade the Indians to accept treaty:

Our chief difficulty was the apprehension that the hunting and fishing privileges
were to be curtailed. The provision in the treaty under which ammunition and
twine is to be furnished went far in the direction of quieting the fears of the
Indians, for they admitted that it would be unreasonable to furnish the means of
hunting and fishing if laws were to be enacted which would ‘make hunting and
fishing so restricted as to render it impossible to make a livelihood by such
pursuits. But over and above the provision, we had to solemnly assure them that
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only such laws as to hunting and fishing as were in the interest of the Indians and
wera found necessary in order to protect the fish and fur-bearing animals would
be made, and that they would be as free to hunt and fish after the treaty as they
would be if they never entered into it ... the Indians were generally averse to
being placed on reserves, It would have been impossible to have made a treaty
if we had not assured them that there was no intention of confining them to
reserves. We had to very clearly explain to them that the provisions for reserves
and allotments of land were made for their protection, and to secure to them in
perpetuity a fair portion of the land ceded, in the event of settlement advancing.®

The Half-breed Scrip Commission, whose mandate it was to work in close relationship
with the treaty commission and to investigate the Métis claims and determine their
acceptability, also encountered serious problems. The large Métis population at Lesser
Slave Lake objected to the type of scrip offered. Rather than being made payable to the
bearer on demand, it was to be non-transferable and non-negotiable except by a proper
legal assignment. To protect the Métis against speculators, the federal government had
issued this type of script for the 1899 negotiations. Father Lacombe urged the Métis to
protect their interests by accepting the scrip, but they refused. Members of both
commissions met and agreed that they would have to comply with Métis demands for
transferable scrip, lest the continuation of the treaty negotiations be affected.®® Thus,
scrip was issued for either $240 or 240 acres of land to half-breed heads of families and
their children. Sifton was attacked by the opposition for consenting to Métis demands
and conceded that the commissioners had “really exceéded their instructions” but the
pacification of the half-breeds was critical in his decision:

It must be remembered that the financial benefit to the half-breeds is not the
primary object the Government had in view in making this arrangement. | say
that is not the primary object. It is desirable that the provision which we make for
this scrip being given to the half-breeds should be as great a benefit to the half-
breeds as possible. That would commend itself to the common sense of any
member of this committee. But the main reason for making this arrangement is
to pacify and keep pacified the North-West Territories, to seftie a claim which
must be settled before the people of Canada can make a treaty with the Indians
of that district — and the Indians of that district must have a treaty made with
them, otherwise we should be in danger of having an Indian trouble on our
hands, the very slightest of which would cost us two or three times the amount of
scrip we issue.**



The report of the Half-breed Commission for 30 September 1899 indicated that 1,195
scrip certificates for money, representing a value of $286,800, and 48 land scrip
certificates, covering an area of 11,520 acres, were issued. About half of the scrips
issued in 1899 were at Lesser Slave Lake, but there were also several scrips distributed
at Fort Vermilion, Fort Chipewyan, Peace River Landing and other points.*® Moreover,
the commissioners stated that, excepting the small population of half-breeds in the
vicinity of White Fish and Sturgeon Lakes, who refused 1o meet the commissioners at
Lesser Slave Lake, the entire Métis population in the Treaty Eight area had been dealt
with satisfactorily.*® The report, however, failed to point out which Métis had actually

joined treaty.

The written terms and conditions of Treaty Eight were finalized during the negotiations
at Lesser Slave Lake, and the treaty commissioners decided to make adhesions at all of
the other trading posts rather than negotiate several treaties.”” The commissioners
expected that once the Lesser Slave Lake Indians signed treaty there would be less
difficulty in obtaining adhesions of the others. Therefore, there is little documentation

- available regarding the nine meetings in 1899, the four meetings in 1900 that occurred

from Fort St. John to Fond du Lac and from Fort Resolution to Wabasca, and the
meetings at Fort Nelson in 1910. In 1914, the Saulteaux and Hudson’s Hope Bands
were merely admitted to trealy. Moreover, several Indians were admitted to treaty in the
isolated communities during the period following treaty negotiations.

There were some interesting devefaprﬁeats during the 1899 meetings that should be
noted. Since the commissioners were behind schedule after the Lesser Slave Lake
negotiations, they divided the treaty party in two so that all the designated points could
be reached before the end of the summer. Four of the locations, however, had to be left
until the following summer: Fort St. John, Sturgeon Lake, Upper Hay River (Slavey
Band) and Fort Resolution. David Laird led one of the treaty parties to Peace River
Landing, where a Cree band led by Duncan Tustawits indicated some concern that if
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various treaty functions such as paying annuities, admitting Indians to treaty, instructing
them in the art of farming, providing medical assistance and aiding Indians generally in

the transition from a nomadic to a more settled life style. These duties were all

accomplished in one yearly visit at each post.

The annual visits by the Indian agents to the various posts are well documented. Early
Indian Affairs correspondence for the Lesser Slave Lake agency, for example, has
revealed that the Indian agents did not always fulfill their responsibilities regarding treaty
obligations. There were complaints from the Indians that they were not being taught
how to farm, and it was not until 1929 that a farm instructor was appointed for the
Lesser Slave Lake agency. Furthermore, there were reports, particularly from bands
located in the more isolated areas of the agency, that they were not receiving medical
assistance.?® The Fort Smith agency was successful in increasing the government's
presence in the north and performing several public services, but the farming
experiments failed. The bands of the Fort McKay, Fort Chipewyan and Fond du Lac
areas were not interested in agriculture because of the scarcity of arable farm land in

the region.”’

To improve the level of assistance and to provide more contact with the more distant
bands, the Great Slave Lake agency was established in 1923 and included the Fort
Resolution, Snowdrift and Hay River Bands. Also, in 1924, an agency was opened at
Fort McMurray to replace the Fort Smith agency and was responsible for the Treaty
Eight bands in northern Alberta, the Fond du Lac Band in Saskatchewan, and the Fort
Smith Band in the Northwest Territories.”® Finally, the Fort St. John agency was
inaugurated in 1934 and comprised those bands located in the Peace River block.

Reserve Land Entitlement

The allotment of reserves in the Alberta portion of the Treaty Eight area occurred as
early as 1900, when Chief Kinosayoo of the Lesser Slave Lake Band requested reserve
surveys awﬁ farming provisions. Moostoos, a band councillor, indicated the reason that



trealy was accepted in 1899 was "that we saw we had to change our way of living, that
fiurs were getting scarce and also moose, and that if we had cattle... we would better
off,"#* Aithsugh the federal government did not wish Indians to give up hunting
immediately, the possibility of conflicting claims between settlers and Indians prompted
the early reserve allocations.” It became apparent with the first surveys that the treaty
clauses regarding reserve land had been misunderstood. Kinosayoo and Moostoos
asked for " ... all the land lying for many miles back of the whole southern shore of

Lesser Slave Lake" - an area greater than their treaty entitlement.”! Treaty

Commissioner JA. Macrae explained to them that they could not receive any more
land than they were entitled to under Treaty. The Indians complied and selected two
reserves at Driftpile and Sucker Creek and several parcels of land in severalty.*? (See
chart for reference to reserves for Kinosayoo's band).

There is further evidence that the selection of reserves conflicted with settler interests.
When the Sawridge Band requested a reserve in 1911, area settiers protested the
allocation of good agricultural land because further settiement might be inhibited.*
They argued, moreover, that the Indians should be aliotted a single block of land
outside the area already surveyed, leaving the good agricultural Jand open for
settlement.™ Similar conflicts with settlers’ rights at Fort McKay and Swan River
resulted in the Indians losing sections of reserve land.*®

Generally, the Indian Affairs agents and administrators supported Indian rights, while
those of the settlers were represented by the Department of the Interior. In some

* cases, however, the main concern of the Indian Affairs administrators was 1o reduce

survey expenses, and this led to a policy of discouraging Indians from choosing land in
severalty.® Several families, nevertheless, took advantage of the provision for lands in
severaity, and several bands split their land entitlement into many smaller reserves, with
the result that the reserves of Treaty Eight are larger in number but smaller in size than
the reserves in the rest of Alberta,?”

The Treaty Eight commissioners expected that the Indians of the Athabasca District
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would select reserves only for agricultural ;}z}r;ss&ase * In the immediate post-treaty
period, however, hunting, fishing and trapping were more reliable and the level of

- assistance to Indian farmers was inadequate. Most bands in the Athabasca region,

therefore, did not select reserve land because of its agricultural ﬁatarsii& but because it
was adjacent to good §s§§§§"§§ or trapping areas. Those bands which attempted farming
generally failed due to lack of assistance from the Indian Affairs Department; in some

cases, there was pressure 1o surrender their lands to settiers who might put it to better

use.
Treaty 8 Bands, Reserves and Settlements, Northern Alberta
Name of Band Date of First Survey of | Reserves / Settlements
Reserve Held, 1985
| Driftpile (originally part of 1901 #150

Kinosayoo's Band)

Sucker Creek (originally 1901 #150A

part of Kinosayoo's Band)

Grouard (originally part of 1901 #1508, #150C; #150D

Kinosayoo's Band)

Swan River (originally part 1902 #150E; #150F

of Kinosayoo's Band)

Sawridge (originally part of 1812 #150G; #150H

Kinosayoo's Band)

Duncan's 1905 #151A; #151K

Beavers of Horse Lake 1908 #1528; #152C

and Clear Hills

Sturgeon Lake 1908 #154; #154A; #1548

Utikuma (Whitefish Lake 1908 #155; #155A; #1558

Little Red River 1912 #162; #215

Tall Cree 1912 #163; #173. #173A

Boyer River (Ambrose 1912 #164; #164A

Tete Noire)

Wabasca (Bigstone) 1913 #166; #166A; #166B;
#166C; #166D; # 183
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would select reserves only for agricultural sé’mases;‘*‘ in the immediate post-treaty
period, however, hunting, fishing and trapping were more reliable and the level of
assistance to Indian farmers was inadequate. Most bands in the Athabasca region,
therefore, did not select reserve land because of its agricultural potential but because it
was adjacent to good ﬁshig{; or trapping areas. Those bands which attempted farming
generally failed due to lack of assistance from the Indian Affairs Department; in some
cases, there was pressure to surrender their lands to settiers who might put it to better

use,
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Name of Band Date of First Survey of Reserves / Settlements
Reserve Held, 1385

Driftpile (originally part of 1901 #150
Kinosayoo's Band)
Sucker Creek {originally 1901 #150A
part of Kinosayoo's Band)
Grouard (originally part of 1901 #1508; #150C; #1500
Kinosayoo's Band)
Swan River (originally part 1902 #150E; #150F
of Kinosayoo's Band)
Sawridge (originally part of 1912 #150G; #150H
Kinosayoo's Band}
Duncan's 1908 #151A; #151K
Beavers of Horse Lake 1905 #1528; #152C
and Clear Hills
Sturgeon Lake 1908 #154; #154A; #1548
Utikuma (Whitefish Lake 1908 #155; #155A; #1558
Little Red River 1912 #162; #4215
Tall Cree 1912 #163; #173, #173A
Boyer River (Ambrose 1912 #164; #164A
Tete Noire)
Wabasca (Bigstone) 1913 #166; #166A; #1668,

#166C, #166D, # 183
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development of the northern hinterland.” During these developments, the rights of

seltlers and industrialists received more attention. In B.C., for example, provincial
involvement in northeastern B.C. has resulted in the establishment of major economic
development programs, including the construction of an oil pipeline from the Peace
River to supply interior B.C., hydroelectric deveiagment; and proposals for the building
of the Alaska Highway natural gas pipeline. The Indians have éxgressad their fears
concerning the scale and pace of industrial development in their hunting and trapping
lands and have viewed recent developments as a further abrogation of their treaty
rights.
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Indlan Act
RS.C., 1988, c. I-8

An Act regpecting Indiang
SHORY TITLE

Short ttie
4. This Act may be cited ss the Indian Act,
L S
: INTERPRETATION
Dafinitons
2. (1) In this Act,
“Hand®
shams»
"band” means 8 body of Indiang .
(8) for whose use and benefit in comman, lands, the legal title to which la vested In Her Majesty, have been set apart
before, on or after September 4, 1951,
() for whose use and benefit In commion, moneys are held by Her Majesty, or
{€) declared by the Governor in Councll to be & band for tha purposes of this Act;
ke List* . :
« listy ds Dandd » .
‘WWmamam&mmtammm(ammawsmm«ww
canfont » . .
*mwmmawgsﬁgmmmms@wmm sccordance with Indlan custom;
« conjoint de fakt 5 . : ’ .
“common-law partner®, in relation to an individusl means 8 parson who Is cohabiting with the Individus! In 8 conjugal
relationship, having so cohablted for a perlod of at least one year; - : R
*councll of the band® ‘
« consell de le bande »
*eouncil of the band® means \
. (@) Inthecass of a band to which section 74 applies, the councll established pursuant to that section,

{b) In the case of & band to which section 74 does not apply, the council chosen according to the custom of the band, or,

where there Is no councd, mewmﬁmmm&&ammmam band:
‘DapanmEnt® -

httne/hwrarw eanlii aro/en/ca/laws/stat/rac-1985-c-i-5/1atest/rse-19...  4/1 9/2012
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Persans entitied to be registerad
€. {1) Subject to ssction 7, & person Ip entitied o be registered i
(a) thet person wae registered or entitied to be registered immediately prior bo April 17, 19885;
mmmasW&amﬁwmmmmwm&mmmmamwmm 17,

1985 t0 be o band for the purposes of this
(£} the neme of that person was omitbad or Indion Ragister, or from & bend let prier & W“ﬁa
1954 x £310)0¢,7 1203 Mia nder
1 ”W 2{}& ):M xixb)w (2) or u W’J&g}&w
mmmwmmmwmmmmmmwm H
{e.1) thet parson
{i}mmwgagmagwéﬁaw m&wwm“&“ﬁ%&;
Mﬁf S!M N + B B $ W
{wm&mmwmmﬁm subsecton $03(2), a8 cach pravision rasd m@mmammm&

under any former provision of this Act reisting to the mwmm“mﬁm

(i1} la & parson whoss other parent is hot entitied to be registered or, If no longer living, was not ot the time of desth
entitied to be regietared or wes not &n Indian at that time If the desth occurred prior to September 4, 1951,

1) was bom on or after the day on which the marriage referred to in subparsgraph (i) eccurred and, uniess the
%mmﬁmwmmwmmxmmmwwm&m

{Iv) had or adopted a child, on or sfter Saptember 4, 1951, with a person who wag not entitied to be registered on the

day on which the child wes born or adoptad;

{d) the namae of that person mwmmwwmmw,wawamww 4,
1951, under :%5 pursuant to an order rhade under subsection 109{1), as each read

immediately 3?, «ummmmm&sﬁsmm same subject-matter B any

of those
(ﬁgm«mmmm:w&wmmmmmww , or from & band list prior to September 4,

under saction 13 u&mmpmwsmms 1851, or under any former of this Act
U] o tha aw o e oo ¢ ‘ any provision
(&smmnx,u&mwmmwww:, ;9m;wmwwm;mmwmmmw
the sama subject-muatter as that sectionj or |
{s&nmisamm&wmmmmﬁmkmuﬁﬁm,m&mﬁmﬁmmmm
registered under this section, )
idem -
{2} Subject tu sectien 7, amka%ﬁ%&m&&ﬂ&&&m&&mm&a@mwm&m ¥no
wmwm,mﬁmﬁémNMewwkwMWRm{3}. V !

Deeming provision
* (3) For the purposes of parsgraph (1)() and subsection (2),
{2} & person who was no longer living immediately prior to April 17, 1985 but who mstmmammwmas
ragm shall be deamed to be entitied to be mm under paragreph (1)(a);

{0} & person described In paragraph (1){c 3 oinn d whe waes no jonger
msmmmmwwmmmasmmmmmmﬁm

(c) & person described In parsgraph (i}{ux)aﬁéwbamm&zwimaa&mdwmwm&awwhmim
forca ls deemed to be entitied to be registerad under that parsgraph.

&5«;3‘3&%!'5}&“ wx*?“s‘t“(“%}tﬁ&‘t“(‘“%@tk:: A0 18, 80 A

Parsons niot entitied to ba reglstered ) ‘
7. (1) The following mmwn«ﬁméngmm“

htto:/lwww.canlii.org/en/ca/laws/stat/rsc-1985-c-i-5/latest/rsc-19... 4/19/2012



| CanLII-Indien Act, RSC 1985, cI-5 Page 1 of 1

109, to 113, [Repesied, RS., 1985, ¢. 32 (3t Supp.), 8. 20]

http://www.canlii.org/eliisa/highlight.do?text=enfranchise&lansu... 4/19/2012
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P gl Home > Canada (Federal) > Federal Court of Apgea
‘ L“ 2013 FeA 47 (ConLTD) .

Frangais | English

Twinn v. Poitras, 2012 FCA 47 (CanLII)

Datet 2012-02-08
Doty AZB0-10
URL: htp//canill.ca/tifgaw2

Cltatiom: Twina v, m, 2012 FCA 47 (CanLIl); <hitp://caniil.ca/t/fq3w2> retrieved on 2012-04+19

Share:
Print: 95? !’m'mt

Nobtaup: Ssarch for decisions citing this declslon

Reflex Record Relutad declsions, legisistion cited and decislons cited

mmmmg
Federal Court of Cour d'appel Citation: ;mmz?
Appeal fédérale :
CORAM: EVANS
, LA
STRATAS JA.
BETWEEN: :
WALTER PATRICK TWINN, THE COUNCIL OF THE
SAWRIDGE BAND and THE SAWRIDGE BAND -
| m 3 Appeliants
‘ : ’ ~ - Respondent
and v o
HER MAJESTY THE QUEEN IN RIGHT OF CANADA
58 represented by THE mrmurmmmm
: Ammmnm?mr
< Respondent

ﬁM&MMmFWS%k& e
fmmmanm&mmmmym&mz

\ KEASQ&SFQRWGFWC&&RTBY ~ C ; SERATAS}’.A.

httne/Fwrww canlii.ore/en/cal/fealdoc201 2201 2fead7/2012foad T b
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Wy e
Federal Court of Cour d'appel Cladon: 2012 FCA
Appeal fédérale |
W&&.
STRATAS J.A.
BETWEEN:
WALTER PATRICK TWINN, TEE COUNCIL OF THE
SAWRIDGE BAND spd THE SAWRIDGE BAND
ol Appeliants
Respondent
and .
HER MAJESTY THE QUEEN IN RIGHT OF CANADA
28 represented by THE MINISTER OF INDIAN AFFAIRS
AND NORTHERN DEVELOPMENT
Respoudent

Mmmmgmmmwmm&m

STRATAS J.A

[ mammwwmmmmmamwammmmmin&wymm~
(Justics Hugessen). The case management judge ordered that an issue central to an action (the “main action™) has -

become moot.
[2] The circumstances giving rise to the Order are s follows.

[3].  Some time ago, the respondent, Ms. Poftras, started the main action against the appellant Band, claiming
membership in it. The Band defended, in part, on the basis that it had a right under section 35 of the Constitution Acs,
1982 to determine who was a member of the Band,

[4]  The main action was stayed pending the outcome of another action that the Federal Court regarded as being
closely related (ths “closely related action”). In the closely related action, the Band was challenging amendments to the
Indian Act; sdvencing the same argument, namely that it had & right under section 35 of the Constitution Act, 1982 to
determine who was & member of the Band. That action bad a long history, including a retrial, In the end result, the -
wmmwﬁmmﬁmmwm%mmmmm(mmmmam
MFCA&ﬁGmLH),MFm&Q&

[5]° Withthe dismissal ﬁﬁwci@y&mmmmw'&m&ﬁ&smﬁn sction and the issue of Ms,
Poitras’ mmamwrnmmm&spmmmmﬁm@&mmmw

main action,

{6} &saWﬁ&WMamwmmwam&MWmm&em‘
wmmmmmmmmmwmmm

{7} meg&smzjuégssm&ﬁam %&wmgm&ﬁgaﬁgenﬁ&ww&emsf& -
i’mtms‘ m&mbmhxg mihe Band was moot. k :

s hﬁg:?fm.eaxﬂﬁgargzﬁn&affewéwza12&33zfaawzezzfcasw,hm 4192012
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(8]  Inthls Court, the appellants appeal that Order.

2] mmm&mmmwmmm&m&mm

error of by paipable and Wmmmm&ﬁawmm&mﬁa@m
Mﬁwxﬁﬁ&mﬁmwﬁkmmwwamwwm%
the factusl lssuss and history of the matiers: Sawridge Band v. mammmgwt},mw&nw
paragraph 11, 2001 FCA 338 (CanlLID), [20021 2 F.C. 346.

[10] Inourview, &Wmmmwm&hmw%m&&mwww
would warrent permitting the Band to relitigate the constitution] isses.

[ MNRWW&& mwm&mwmm
notwithstending the doctrines of issus estoppel Daryluk v. Atnsworth Technologies Inc.,
2001 SCC 44 (CanlID), 2001 m&mﬁi}ﬁﬁaﬂ&m W{ﬁ?&}% CUPE, Local 79,

2003 S8CC 63 (CanlL1D), 2003 SOC 63, [2003] 3I8.CR. 77

[12}- But there Is nothing in the record of this case showing that the ¢ offered to the case management judge

mmmasmmw&w mwmmmm
mﬁwmmﬁﬁn&wwmw could have calied more evidence and made further
MMWNQWWMNMMMM%WMx Canoda,
2008 FC 322 (CanlLID), 2008 FC 322 at paragraphs 10-21 end 60,

{13} ?w&mmmmmeMMS&mwmksNWW
W@ﬁ@&mammmm&mmm@mwwmm&m

"David Stratas”
JA,

 httou/hwww.canlii.orefen/ca/foa/doc/2012/20126¢a47/2012fcad T h... 4/19/2012
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m&m&t&&emwmmmmmmx&mmmmwam&

DOCKET NO. T-2655-80

PLACE OF HEARING:

REASONS FOR JUDGMENT OF THE COURT BY;

DELIVERED FROM THE BENCH BY:

Walter Patrick Twinn, The Councll Of The Sawridge

Band and The Sawridge Band v, Elizabeth Bemnadstts

Poitras and Her Majesty the Queen in her Right of

MaW@?&bﬁMoﬁmm
Development

Northern

Ottawa, Ontarlo

February 8, 2012

Bvans, Pelletier and Stratas JLA.
Strates LA,

FOR THE RESPONDENT,
Elizsbeth Bernadetts Poitras-

FOR THE RESPONDENT, Her
&é@mﬁmmﬁsm&i&ﬁ
Cannda ss Represented by The
m&mmm&m
Development ‘ :

Scope of Databases | Tools | Terms of use mmg mgg Contact Us | About

by gﬁxggsg 7% for the @ Federation of Law Societies of Canada

http://www.canlii.org/en/ca/fea/doc/2012/2012fcad 7/2012fcad 7. h... 4/1 9;’2{312)
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( i B ﬁm»mim}wmemagwx

Sawridge First Natlon v. Canada, 2009 FCA 123 (CanLII)

Oate: 2008-04-21

Docket: A154-081 A~112-08

URL: hitps//canill.ca/t/237

Cltation W Firat m ¥. Canada, 2009 FCA 123 (Conlll), <htipi//caniil.ca/t/237vi> retrieved on 2012
Share: SATeset TS Shie

Print: mw

Noteup: Sesrch for decisions citing thie decision
Reflex Record Relsted decisions, legisiation cited snd decisions cited

Dates 20090421
Doclots A-154.08
A-112-08
Cltations 2009 FCA 123
CORAM: RICHARD CJ. .
EVANS J.A.
SHARLOW J.A.

Docloet: A-154-08

BETWEEN: .

SAWRIDGE BAND R
HER MAJESTY THE QUEEN
Respondent
CONGRESS OF ABORIGINAL PEOPLES,
NATIVE COUNCIL OF CANADA (ALBERTA),
NON-STATUS INDIAN ASSOCIATION OF ALBERTA
and NATIVE WOMEN’S ASSOCIATION OF CANADA
(Interveners)
Docket: A-112-08
AND BETWEEN: S ‘ ‘
TSUU T’INA FIRST NATION -

" Appellant .
{Plaintifh)

g
s

http://www.canlii.org/en/ca/fea/doc/2009/2009fcal 23/2009fcal 23... 2/2/2012
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INGRESS OF ABORIGINAL PEOPLES,
NATIVE COUNCIL OF CANADA (ALBERTA),
NON-STATUS INDIAN ASSOCIATION OF ALBERTA
and NATIVE WOMEN'S ASSOCIATION OF CANADA

Heard at Ottawa, Ontario, on April 20 and 21, 2009,
Judgment delivered from the Bench at Ottaws, Ontarlo, on April 21, 2009,

REASONS POR JUDGMENT OF THE COURT BY: SHARLOW JA.

http://www.canlii.org/en/ca/fca/doc/2009/2009fcal 23/2009fca123...

Page 2 of 7

(Intervenars)
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| Docket: A-154-08
o) : | A-112:48

CORAM: RICHARD C.J.

W JA.
BETWEEN:

i,

Docket: A-154-08

‘ and NATIVE WOMEN'S ASSOCIATION OF CANADA

| § Docket: A-112-08
AND BETWEEN: , '
it (formexly the Savces Indian Band)
Appeliant
B (Plaintiff)
o | and
1 ‘ HER MAJESTY THE QUEEN

CONGRESS OF ABORIGINAL
: . NATIVE COUNCIL OF CANADA (ALBERTA), -
- NON-STATUS INDIAN ASSOCIATION OF ALBERTA
ﬁ and NATIVE WOMEN'S ASSOCIATION OF CANADA

mmm masm ssammemmgmx :n,

hﬁp:ffww*caﬁiii;{}rgfsn&affca!dse&@(}%z&ﬂ?fm123f2éﬁ§§eaif23‘“ 21212012
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MmM&&M@WM&WNW action and to award costs totalling
Ws&?m&mﬁ@mm&mmmxmmmm
& substantial amount as increased costs In excess of full indemnity, The reasons for g the action are reported at
2008 FC 322 (CanLID), 2008 FC 322, The reasons for the costs award are reported at 2008 FC 267 (CanLID), 2008 FC

267, The sppellants are seeking & retrial,

21 m ‘mmwmmwmm&mwmmmmm;w
error on the part of Justios Russell that wervants ths intervention of this Court. We do not consider it necessary to
discuss the grounds of appeal in detall. We will offer only the following comments.

{31  Thedismissal of the action was the end of the retrial of an action commenced on January 15, 1986, The
appeliants were seeking an order declaring that certain amendments to the Indian Act, R.8.C, 1985, ¢. 1-5, breached the
appollants’ rights under section 33 of the Constitution Act, 1982, The statutory amendments compelled the appellants,
against their wishes, to add certain individuals to the list of band members, The appellants argue that the legislation is
mmwwwmm&wﬁwwm&mamMm

{4} The first trisl began in September of 1993 and ended with & dismissal of the action on July 6, 1995 (Sawridge
Band v, Canada (T.D.), 1995 CanLII 3521 (FC), [1996] 1 F.C. 3). That decision was set asids by this Coust on the basis

of & reasonable apprehension of bias (Sawridge Band v. Canada (C.A., [1997] 3. E.C. 580, application for leave to
appeal dismissed December 1, 1997 A new trial was ordered. It bogan In January of 2007, after almost 10 years of
Wmmm

s mmmmmmmmﬂ,mwwmxmmww
w%ﬁ?ﬁqmmmgxmmwmsmmmwm for
striking sppoliants’ past and future lay witnesses because of non-compliant will-says. There being no case
&ammw,asmwi@mmmmmmwmmm

{61 &mmwmwmmmw&aw&msmmmmm@mmwm

to begin the action in 1986, Rathex, they choss to end the action when they did in order to.challengs & series of rulings
made by Justice Russell preciuding the appeliants from eliclting any evidence from lay witnesses that had not been
MkmM&MM&M&%meWRW The sppellants also
argue that Justice Russell's conduct since his appointment as trisl judgs raises a reasonable apprehension of bias,

{71 Itisnot necessary to recount the lengthy procedural history of this matter, which is described in detall by
Justice Russell. We note, however, memﬁmmmmmwmm
become hopeless, Justics Hugessen mads an order requiring the appeliants to produce will-say statements for all lay

*mmwwmmammmnsmmmmmmm*mwaw&w

mmwwmmmxmmm(mmmmxmmwmmmm
be inadequate 2004 FC 1436 (CanLID), (2004 FC 1436) and ordered a thind attempt 2004 FC 1653 (CanLID), (2004 RC
1653). None of thess onders was appealed, :

[8]  InNovember of 2005 Justice Russell made an order permitting the appellants to call 24 of their 57 potential lay
witnesses, but prohibiting them from calling the other 33 because of various failures to comply with the will-say orders
2005 FC 1476 (CanLIN), (2008 FC 1476). The sppellants’ wsmmmwmmmm
(2006 FCA 228, application for eave to appeal distnissed, Februsry 8, 2007). '

91 mmmwmamwmmWwwwmwwmn
substitute for oral discovery, which “the parties had shown themselves incapeble of conducting in a productive and
WW@&W&&&W&IMMW&&MWWM&W
within the discretion of Justice Russell not to permit witnesses o be called bacause of the
m&mmmmﬁi&g&wﬂ&m {see paragraph 13 of the reasons of Justice Evans).

(10} {mﬁwmﬁxwwmmmmﬁmmm&mymw@m
and what would constitute 8 compliant will-say, &eymwamwmmymwwﬁﬁ&mufmmmsm
ﬁww&mﬁ:&ym:gmmsﬁM%w&m&wﬁ%&ymmmmmm@Wmm
out in the will-say, mm&wmmm&sw@mmmwmsmﬁy& ‘ ,
commencement of the retrial that they could be precluded from adducing any evidence from & witness for whom no
mﬁ@m&&ywmwwm&ymmmmmmmmmm%w&

hﬁp:!fwww‘eaniii*argf&ﬁfca!faa?dm&{}%fz{}@fsa}23f2€30§fe§123m\ 21*2!2(}12
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m&mmmwmmm they did little to clasify the situation whea they indleated to Justice
wmwm%&&wmxww&&W&ma&mﬁsw%

case would bs compromised wers barred Mmm & witness sppsar
ﬁaw&&w&rmm

[ mwm MMM&MMMW&&&&WM&WM
&wWWMMWMNMmeM&&M&MM
necessarily have beea non-compliant, The apgellants taks lssus with Justice Russell’s
‘ M&&WW@MM&S&MW&M&M&W
llints' position, 82 expressed many reasons, was reasonably opes
[12}: &mm,ﬁsmmmmmmwmmmﬁmmw
declzions mads by Justics Russell In furthsrance of his obligation to control the trial process. Hs was required to
dischargs that obligation In ciroumstances that becams Increasingly diffioult becauss of the appellants’ apparent:
mwMMgwmmmmmm&mmgmmmwma
mmen&&mwﬁMWMWwwWh&M§wm
Af%mm&mmwammwmmﬂymm&&m&m

{IS} mmmmmmmwwmummmmmdm
factual foundstion in the record for the appellants” argument that there was a ressonable apprebension of bias on the
&muggmmsa%a?mmnmma&m&%mmw
gim me WMWﬁ Mfng
ﬁxma,w m&mw&ﬁm&&mmaﬁw mmmmx "

[14}: %mwmwﬁem«:wm&mwmmmmmam

M&&MQ&WWWWW&WMMQM
mwm&wwmwmw&mmmmmmmm

ﬂ?mm&&mm )

{1 ,

[1s}y NMMWWMWWMMWEMMmMMMM@

W&W&WMmMmfwuwwmﬂmw&Mmmm&

some forcs in this arg: balancs we have concluded that, after the action was dismissed, it was open to the

Wim&m&emmwmmwmwmmaam While we have concluded

m&mkmmﬁmmmﬁ&amf&mw&swm&m&hmm&m

[16]  Astothe appellants’ W&wMawmamemmmxwmmmm
or failed to exercise his discretion judicially when he awarded increased costs as he did. In particular, having
mM&Mh&m&&eMwmmwmwwomeﬁﬁmMaW
ofmhm&wtw&emafﬁsswm

[i7n . mmmwmmmwmmmmawwmfwam)w
@mmfmm&wmwammmgmn@&ﬁmmmxmm willba
pmmmﬁie&lmmswmﬁ&pw:nmﬁk&ﬂm& . , o

K. Sharlow Sh&‘ieﬁ‘
3-&

http://www.canlii.org/en/ca/fca/doc/2009/2009fcal 23/2009fcal 23... 2/2/2012
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Desr Sir,

The purpese of this letter is to intorm you nf our intended

protest ral}.y) we the band members of (€31} the Kee-sip-iawnshk

. A

o . o e ond ho
Band of the Lesser S&ve Lake area, are golng te organlze and hold

a protest rally on the BSavridge Reserve,

. s . . - N « . - -~ e T ST ", E‘ .
We will set up & tent and teepse camp to protest housing and land

jssnes . Belng sx-bandmenbers of the Sawrldge Band, we (g8l THA

i

we have every right to hold a protest rally
possible megotiable roufe and avenus to gst
To no avall did anyone try or  say that they would help as with
fhese mabtters. Qur patience has worn oub. We will lavite the

$ e B . EY ORI e R REET
media and anyone else whe wishes to sappovt ounr wally.

Swomn belcie ale e

DORNA BROWN
A Commissioner for Qaths

in and for The Province of Alberta :
My Appointment Expires December 30,_{}'2;:} Jeid

JRo—— - [NV
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&
Cur legal councll will also De present. We are af a2ll tluesz, open

for negotilations, with who ever is inveolved with these

St
o
i
pod
o
[
[

that we are golng teo protest. The rally at a&ll times will)

28
[

peacsful and orderly.
This protest rally is golng to be held on June 13-93 at l:ip.n.
Wle will also ﬁisat a Bangd Ceuwnoll, thess councillors qre to s
elected from approximately twelve different fanillises thal maks uap
the Kee-sip~igamnahk Band.
One  mewber iz to be elected from each fawmily, teo  establish a

twelve nmewmbey band council. The main lsadey or leaders zsre bo be

slected at a later date. Bitting In as aoting leaders st  peesont

Az stated earllexy we the Kee-zlp-lgamahk Band meabers are more
than willing to negotials these very laportant wmatisys.,

Yours truly, '

Exatutive Countillor, Maurice Stonsy
Heg-gip-lgamabh Band, A0R-1281 w8,

Phans 8485173 Sinvn Lake, AR, TOOZal



IN THE MATTER OF THE APPEAL OF THE MEMBERSHIP APPLICATION OF
MAURICE FELIX STONEY TO THE SAWRIDGE FIRST NATION

BETWEEN:
MAURICE FELIX STONEY
Appellant
- and —
SAWRIDGE FIRST NATION
Respondent
DECISION
DAVIS LLP. PARLEE McLAWS LLP
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Attn: Priscilla Kennedy Attn: Edward H. Molstad, Q.C.
Tel: (780) 426-5300 Tel: (780) 423-8500
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Solicitor for Maurice Felix Stoney Solicitor for Sawridge First Nation
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The Appeal of Maurice Felix Stoney (herein referred to as the “Appellant™) in relation to
his membership application was heard on the Sawridge Reserve in the Sawridge Boardroom on
April 21, 2012, before Electors of the Sawridge First Nation (herein referred to as the "First
Nation") in attendance at a meeting convened by the First Nation for the purposes of hearing the
Appeal.

- The Electors of the First Nation in attendance at the meeting who constituted the Appeal
Committes were as follows:

Roland Twinn Bertha L Hirondelle Frieda Drancy
Vera McCoy Margaret Claire Ward Jaclyn Twin
Water F. Twin Deniss Midbo | Yvonne Twin
Justin Twin Lillian Potskin Arlene Twinn
Trene Twinn Darcy Twin Kristina Midbo
Clara Midbo Paul Twinn David Midbo

The Appellant appeared with Legal Counsel, Priscills Kennedy of Davis LLP. The First
Nation was represented by Legal Counsel, Edward H. Molstad, Q.C. of Parles McLaws LLP and

Michael McKinney, General Counsel for the First Nation.

Written submissions were presented on behalf of the Appellant and oral submissions
were made on behalf of the Appellant. \

Following the submissions of the Appellant and questions and comments of Members of
the Appeal Committee, the Appeal Commitice met in camera in order to make its decision.

{ESITISNL.DOCK; 1}




The unanimous decision of the Appeal Committee is to uphold the decision of Chief and
Council and to dismiss the appeal on the grounds that having heard the evidence and the

submission of the Appellant and the Appellant's Legal Counsel, there are no grounds to set aside

the decision of the Chief and Council,

n l\é(@dz

RARIHOKWATS
CHAJIR, APPEAL COMMITTEE

{ESITISTLDOC: 1}
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REASONS FOR JUDGMENT AND JUDGMENT

[1}  This is an application for judicial review pursuant to section 18.1 of the Federal Courts Aci,
RSC, 1985, ¢ F-7. The Applicants are all descendants of individuals who were at one time
members of the §§m§g¢ First Nation, but who, either voluntarily or by operation of the law st the
time, lost their band memberships, As aresult the Applicants were excluded from membership in
the Sawridge First Nation. They now ask this Court to review the Sawridge First Nation Appeal
Committee’s decision to uphold the Sawridge Chief and Council’s decision which denied their

applications for membership.

" {2]  The father of the Applicant Maurice Stoney was William J. Stoney, William Stoncy was a
member of the Sawridge First Nation butin April 1944 he applied to the Supetintendent General of
Indian Affairs to be enfranchised under section 114 of the Indian Act, ¢ 98, RSC 1927, In.
consideration of payments totalling $871.35, William Stoney surrendered his Indian status and his
menbership in the Sawridge First Nation. By operation of the legisiation, William Stoney’s wife,
Margaret Stoney, and their two children, Alvin Stonsy and Maurice Stoney, were similarly
enfranchised thereby losing their Indian status and their membership in the Sawridge First Nation.

(3]  The Applicants Aline Huzar and June Kolosky am sisters and, like Mr. Stoney, they are the
grandchildren of Johnny Stency. The mother of Ms. Huzar and Ms. Kolosky was Johnny Stoney’s
daughter, Mary Stoney. Mary Stoney married Simon McGilliviay in 1921, Because of her

marriage Mary Stoney lost both her Indian status and her membership in Sawridge by operation of

law. When Ms. Huzar and Ms. Kolosky were born in 1941 and 1937 respectively Mary Stoney was
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niot a member of the Sawridge Band First Nation and she did not reacquire membership before her

death in 1979,

[4]  In 1985, with the passing of Bill C-31, An Aer to amend the Indian Aet, 33 ~34 Bliz L ¢ 27,

\ and pursuant to section 10 of the Indian Act, the Sawridge First Nation delivered its membership

rules, supporting documentation and bylaws to the Deputy Minister of Indian and Northern Affairs,
‘who accepted them on behalf of the Minister. The Minister subsequently informed Sawridge that
notice would be given pursuant to subsection 10(7) of the Jndian Aet that the Sawridge First Nation
had contro] of its membership. From that point on, membership in the Sawridge First Naﬁsxg was
deteymined based on the Sawridge Membership Rules,

[5]  Ms. Kolosky submitted her applicetion for membership with the Sawridge First Nation on

- February 26, 2010. Ms. Huzar submitted her applcation on June 21, 2010, Mr. Stoney submitted

his application on August 30, 2011, In letters dated Decermber 7, 2011, the Applicants were
informed that their membership applications had been reviewed by the First Nation Council, and it
had been determined that they did not haveany specific “right” to have their names entered in the
Sawridge Membership '{,is:; The Council further stated that it was not compelled to exercise its
discretion to add the Applicants’ names to the Membership list, as it did not feel that their admission

would be in the best interests and welfare of Sawridge.

[6]  Afier this deterrningtion, “Membership Processing Forms” were prepared that setouta
“Summary of First Nation Councils Judgement”, These forms were provided to the Applicants and

outlined their connection and commitment to Sawridge, their knowledge of the First Nation, their

P. 34,14
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' character and lifestyle, and other considerations. In particular, the forms noted that the Applicants

had not had any family in the Sawridge First Nation for generations and did not have any current
relationship with the Band. Reference was also mads to their i:awﬁvm in a legal action
commenced against the Sawridge First Nation in 1995 in which they sought damages for lost
benefits, econontic fosses, and the “arrogant and high-handed manner in which Walter Pawick
Twinn and the Sawridge Band of Indians has deliberately, and without cause, denied the Plaintiffs
r@iﬁstlaiﬁi;ienﬁ as Band Members...”. The 1995 action was ultimately unsuccessful, Although the

Applicants were ordered {o pay costs to the First Nation, those costs remained nnpaid.

[7}  Inaccordance with section 12 of the Sawridge Membership Rulcs, the Applicants sg@esi
the Council’s decision arguing that they had an automatic right to membership as a result of the
enactment of Bill C-31. On April 21, 2012 their appeals were heard before 21 Electors of the
Sawridge First Nation, who made up the Appeal Committee, Following written and oral
submissions by the Applicams and questions and comments from members of the Appeal
Conmittee, it was unanimously decided that ﬁmr:? were no grounds to set aside the decision of the
Chiefand Council. Ris from the Appesl Committee’s ducision that this application for judicial

review stems,

[8]  The Applicants maintain that they each have an automatic right of membership in the
Sawridge First Nation. Mr. Stoney states at para 8 of his affidavit of Muay 22, 2012 that this right
arises from the provisions of Bill C-31. Ms. Huzar and Ms. Kolosky also argue thar they “were
persons with the right to have their names entered in the [Sawridge] Band List” by virtue of section

& of the Indian Act.
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(91  Taccept that, if the Applicants had such an acquired right of membership by virtue of their
ancestry, Sawridge had no right fo refuse their membership applications: see Sawridge v Canada,
2004 FCA 16 at para 26, [2004] FCIno 77.

[10] Ms. Huzar and Ms. Kolosky rely on the decisions in Sawridge v Canada, 2003 FCT 347,
[2003] 4 FC 748, and Sawridge v Canadu, 2004 FCA 16, [2004] FCY no 77 in support of their
claims to automatic Sawridge membership. Those decisions, however, apply to women who had
lost their Indian status and their band membership by virtue of marriages to non-Indian men and
whose rights 10 reinstatement were si&&ﬂﬁ* expressed in the amendments to the Jndian Act, including
Bill C-31. The question that remains is whether the descendants of Indian women who were also
deprived of fhcir right to band memberstip because of the inter-marriage of their mothers were
intended to be protected by those same legislative amendments,
{11] A plain reading of sections 6 and 7 of Bill C-31 indicates that Parliament intended only that
persons who had their Indian status and band memberships directly removed by operation of law
ought to have those memberships unconditionally restored. The only means by which the
descendants of such persons could gain band membership (as distinet from regaining their Indian
status) was to apply for it in accordance with & First Nation's approved membership rules, This
distinction was, in fact, recognized by Justice James Hugessen in Sqwridge v Canada, 2003 FCT
347 at paras 27 to 30,4 FC 748, [2003] 4 FC 748:

27  Although it deals specifically with Band Lists maintained in the

Department, section 11 clearly distinpuishes between automatic, or
unconditional, entitlement to membership and conditional

entitiement to membership. Subssction 11(1) provides for automatic
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28 The debate ip the House of Commmons, prior to the ensciment of
the amendments, reveals Parliament's Infention to create an

automatic entitlement to women who had lost their status because
they married non-Indian men. Minister Crombie stated as follows
(House of Commony Debates, Vol. 1L, March 1, 1985, page 2644);

 foday, | am asking Hon. Members 10 consider
legislation which will eliminate two historic wrongs
in Canada's legislation regarding Indian people,
These wrongs are discriminatory treatment baged on
sex and the control by Government of membership in
Indian communities.

29 Alitile further, he spoke about the careful balancing between
these rights in the Act, In this section, Minister Crombie referred to
ﬁm ﬁkﬁ‘wm imwem sissm mdmsmb&tshi;p ge mteégg& g; £

MW {ffsw& z:f ngcm‘ ,De&azss‘ xém ‘ai ‘ 2545}

This legislation achieves balance and rests
comfortably and fairly on the principle that those
persons who lost status and membership should have
their status and membership testored. [page766]
While there are some who would draw the line there,
in my view fairness also demands that the first
generation descendants of those who were wronged
by discriminatory legislation should have status under
the Indian Act so that they will be eligible for
individual benefits provided by the federal
Government. However, their relationship with respect
{0 membership and mxégnsy should be determined
by the relationship with the Indian communities to
which they belong.

30  Still further on, the Minister stated the fundamental purposes of
amendments, and explained thay, while those purposes may confliet,
the fairest balance had been achieved (House of Commons Debates,
idem, at page 2646):

P.avri4
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... ] have to reassert what is unshakeable for this
Government with respect to-the Bill. First, It must
include removal of &iﬁﬁﬁmisam«g provisions in the
Indian Act; second, it must include the restoration of
status and mﬁm’!ﬁersiﬁg 1o those who lost status and
amxbmhip s a rosult of those disoriminatory
provisions; and third, it must ensure that the Indian
First Nations who wish to do so can control their own
membership. Those are the three principles which
allow us to find balance and fairness and 1o proceed
confidently in the face of any disappointment which
may be expressed by persons or groups who were not
able to accomplish 100 per cent of their own
particular goals,.,.

[Emphasis added]

This decision was upheld on appeal in Sawridge v Canada, 2004 FCA 16, [2004] FCJ no 77.

{12]  The legislative balance referred to by Justice Hugessen is also reflected in the 2010

Legislative Summary of Bill C-3 titled the Gender Equity in Indian Registration Act, SC 2010, ¢ 18,
There the intent of Bill C-31 s described as follows:

Bill C-31 severed status and band membership for the first time and
authorized bands to control their own membership snd enact their
own membership codes (section 10). For those not exercising that
apﬁen, the E}mtmem Qf intizan Aﬁ&hﬁr& weni%i mm&i& ‘*Easd

{Emphasis added]

P.@871s
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[13] While Mary Stoney would have an acquired right 1o Sawridge membership had she been
alive when Bill C-31 was enacted, the same right did not acerue to her children, Simply put neither
Ms. Huzar or Ms. Kolosky qualified under section 11 of Bill C-31 for automatic band membership,
Their only aptimé was to epply for membership in accordance with the membership rules
promulgated by Sawridge.

[14]  This second generation cut-off rule has continued fo attract criticism as is reflected in the

Legislative Stmmazyatﬁ 13, para 34:

34.  The divisiveness has been exacerbated by the Aer’s
provisions related to band membership, under which not all new or
reinstated registrants have been entitled to automatic mermbership, As
previously mentioned, under provisions in Bill C-31, women who
had “married out” and were reinstated did automatically become
band members, but their children registered under subscetion 6(2)
have been eligible for conditional membership only, In light of the
high volume of new of returning “Bill C-31 Indians” and the scarcity
of reserve land, automatic membership did not necessarily translate
into & right to reside on-reserve, creating another source of internal
conflict,

Notwithstanding the above-noted criticism, the legislation is clear in its intent and does not support
2 claim by Ms. Huzar and Ms. Kolosky to antomatic band membership.

[15]  Ialso cannot identify anything in Bill C-31 that would extend an automatic right of
membership in the Sawridge First Nation to William Stoney, He lost his right to membership when
his father sought and obtained enfranchisement for the family. The Jegislative amendments in Bill

C-31 do not apply to that situation.
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[16] Even iflam wrong in my interpretation of these legislative provisions, this application
cannot be sustained at least in terms of the Applicants’ claims to antomatic band membership. All
of the Applicants in this proceeding, among others, were named as Plaintiffs in an action filed in
this Court on May 6, 1998 secking mandatory relief requiring that their names be added {o the
Sawridge membership list. That action was struck out by the Federal Court of Appeal in & decision
issued on June 13, 2000 for the following rcasons: (

[4]  It'was conceded by counsel for the respondents that, without

the proposed amending paragraphs, the unamended statement of

claim discloses no reasonable cause of action in so far as i asseris or

assumes that the respondents are entitled to Band membership

without the consent of the Band,

[5]  1tisclearthat until the Band's membership rules are found

to be invalid, they govern membership of the Band and that the

respondents have, a1 best, a right to apply to the Band for

membership. Accordingly, the statement of claim against the

appellants, Walter Patrick Twinn, as Chief of the Sawridge Indian

Band, and the Sawridge Indian Band, will be struck as disclosing no
reasonable cause of action.

See Huzar v Canada, {2000] FCJ no 873, 258 NR 246,

[17] Itisnotopen ta a party to relitigate lzher same issue that was conclusively determined in an
earlier proceeding. The attetnpt by these Applicants to reargue the question of their automatic right .
of membership in Sawridge is barred by the principle of issue estoppel: see Danyluk v Ainsworth
Technologies Inc., 2001 SCC 44, [2001] 2 SCR 460, "

[18] The Applicants are, nevertheless, fully entitled to chalienge the lawfulness of the appeal

decision rejecting their membership applications,
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[19] The Applicants did not challenge the reasonableness of the appeal decision but only the
fairess of the process that was followed. Their argument is one of institutional bias and it is set out
with considerable brevity at para 35 of the Huzar and Kolosky Memorandum of Fact and Law:

35, Itis submitied that the total membership of Sawridge First

Nation is small being in the range of 50 members. Only three

applicants have been admitted 1o membership since 1985 and these

three are (were) the sisters of deceased Chief, Walter Twinn, The

Appeal Committec consisted of 21 of the members of Sawridge and

three of these 21 were the Chief, Roland Twinn and Councillors,

Justin Twinn and Winona Twin, who made the original decision

appealed from.

[20] Inthe absence of any other relevant evidence, no inference can be drawn from the limited
number of new memberships that have been granted by Sswridge since 1985, -While the apparent
involvement of the Chief and two members of the Band Couneil in the work of the ,&W
Committee might give rise to an appearance of bias, there is no evidence in the record that would
permit the Court to make a finding one way or the other or to ascertain whether this {ssue was
waived by the Applicants’ failure to raise & concern at the time,

[21] Indeed, it is surprising that this issue was not fully briefed by the Applicants in their
affidavits or in their written and oral arguments. It is of equal concern thal no cross-examinations
wete carried out to provide an evidentiary foundation for this allegation of institutional biss, The
issue of institutional bies in the context of small First Nations with numerous ~§§tﬁiiy connections is
nuanced and the issue cannot be resolved on the record before me: see &&ss{g?&ss First Nation v
Favel, 2007 FC 271 at para 19, [2007] FCJ no 347, and Lavalee v Louison, [1999] FCIno 1350 at
paras 34-35, 91 ACWS (3d) 337.
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{22]  The same concern arises in connection with the allegation of a section 15 Charter breach.

There is nothing in the evidence to support such a finding and it was not advanced in any serious
way in the written or oral submissions. The record is completely inadequate to support such a claim
to relief. There is also nothing in the record 10 establish that the Crown was provided with any

notice of what constitutes a constitutional challenge to the Indian Act. Accordingly, this claim to

relief cannot be sustained,

[23]  For the foregoing reasons these applications arc dismissed with costs payable to the

Respondent.
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JUDGMENT
THIS COURT’S JUDGMENT is that these applications are disraissed with costs payable
1o the Respondent.

"R.L. Barpes"
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Federal Court Cour fédérale
Date: 20141022
Docket: T-923-12
BETWEEN:
MAURICE FELIX STONEY
Applicant
and
SAWRIDGE FIRST NATION
Respondent

CERTIFICATE OF ASSESSMENT
UPON the Reasons for Judgment and Judgment delivered by the Court on May 15, 2013,
dismissing the Application for Judicial Review with costs payable to the Respondent;

AND UPON the filing of the Bill of Costs;

AND UPON the Directions issued and served upon the parties on July 29, 2014,

informing the parties that the assessment of costs would proceed in writing and of the deadline 1o

file representations;

AND UPON CONSIDERING the Affidavit of Disbursements of C. Candice

Cherkowski swom June 13, 2014;
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Page: 2

AND UPON CONSIDERING that, no other representations were received by the

Registry of the Court, nor were any request to extend the time 1o file submissions;

AND UPON CONSIDERING the decision in Dakl v Canada, 2007 FC 192, in which it
is stated at paragraph 2:
Effectively, the absence of any relevant representations by the
Plaintiff, which could assist me in identifying issues and making a
decision, leaves the bill of costs unopposed. My view, often
expressed in comparable circumstances, is that the Federal Courts
Rules do not contemplate & litigant benefiting by an assessment
officer stepping away from a position of neutrality to act as the
litigant's advocate in challenging given items in a bill of costs.
However, the assessment officer cannot centify unlawful items, i.c.
those outside the authority of the judgment and the Tariff.
AND UPON HAVING CONSIDERED the above referenced comments and the lack of
challenge by the opposing party, I have reviewed the file and the materials submitted to ensure
that the assessable services are claimed within the authority of the Tariff B of the Federal Courts

Rules;

AND UPON HAVING CONCLUDED that the assessable services claimed under Tariff

B of the Federal Courts Rules are reasonable;

AND UPON HAVING CONCLUDED that the disbursements claimed were all
necessary charges for the conduct of this matter and that the amounts claimed are reasonable and

necessary;
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I HEREBY CERTIFY that the Bill of Costs presented by the Respondent is assessed
and allowed at $2,995.65.

“Johanne Parent”
Assessment Officer

CERTIFIED AT TORONTO, ONTARIO, this 22" day of October, 2014,

| HEREBY CERTEYTRN the sbove docirment 2 & bus supy of
the origisl issusgentol /i in the Courton e

deyol, OCT 2270 apx

DrTioT, S :
REGSTRY OFFICER
ARixy L BREFFE



From: Doris M. McKenna

Sent: Thursday, October 23, 2014 8:48 AM

To: ‘pkennedy@davis.ca’

Subject: Aline Elizabeth (McGillivray) Huzar and June Martha (McGillivray) Kolosky v. Sawridge First

Nation; Action Number: T-922-12; Maurice Felix Stoney v. Sawridge First Nation; Action
Number: T-923-12; (Our File: 64203-8/EHM)
Attachments: 0064203-000008_5614_20141023_07524683071.PDF

This message is sent on behalf of Eliery Jamison. Please direct any response you may have to Ms. Jamison
directly at (780) 423-8536 or gjamison@pariee.com. Thank you.

Please see attached correspondence from Ms. Jamison dated October 22, 2014, Should you have any difficulty with the
attachment, please immediately advise.

Doris M. McKenna | Legal Assistant

gl
& “‘*\\.f%

.+ 1500 Manulife Place, 10180101 Street Edmonton, AB T5J 4K1
W PARLEE MCLAWS""  Direct 780425 8500 | Fex: 760.425.2670 | Emait mokendogpariee,com

LEGAL NOTICE: The information contained in this email including any attachments} is: () confidential proprietery and subject to copyright. and
may be subyect lo solicitor/client privilege. il such rights baing reserved and not waived, and (b} intended only for the use of the named reciplent{s).
# you have received this communication in eror, please notify us immediately by return emaif or tefephone and delete ail copies of the otiginal
message. if you are nol an infended revipient, you are advisad that copying. Torwarding or ather distribution of this email is probibited. Thank you
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: W PARLEE McLAWS v
{ %‘b Lo BARRISTERS & SOLICITORS | PATENT & TRADE-MARK AGENTS
October 22, 2014 ELLERY JAMISON

DIRECT DIAL: (780)423-8536
DIRECT FAX: (780) 423-2870
EMAIL: ejamison@pariee.com
OUR FILE #: 64203-8/EHM

SENT VIA EMAIL: pkennedy@davis.ca

Davis LLP

1201 Scotia Tower 2, Scotia Place
10060 - Jasper Avenue
Edmonton, AB  T5J4ES

Attention: Ms. Priscilla Kennedy
Dear Madam:

Re: Aline Elizabeth (McGillivray) Huzar and June Martha (McGillivray) Kolosky v.
Sawridge First Nation
Action Number: T-922-12

Maurice Felix Stoney v. Sawridge First Nation
Action Number: T-923-12

Further to the Assessment Officer’s issuance of the Certificate of Costs in respect of the above noted
matters, please advise as to when we can expect to receive payment of our Bills of Costs from your
client. We note that the Assessment Officer allowed costs at $2,995.65 for each action.

1 look forward to hearing from you at your earliest convenience.

Yours truly,

PARLEE McLAWS LLr

ELLERY JAMISON

EL)/dmm

1500 Manulife Plage » 10180101 Streed « Edmonton, AR TH34K} s & .
Yel: 780.423.8500 Fax: 7RO.4Z3.2870 {E§?§8;7&QOCX, f}

ERMONTON | WIWW.PARIFECONM | fawgary
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PARLEE MCLAWS

BarriSTERS & SOURITORS | PATENT & TRADE-MARK AGENTS
1500 Manulife Place

10180101 Street
Edmonton, AB T5J 4K1 F aX

Tel 780.423.8500 Fax: 780.423.2870

WWW.PARLEE.COM
TO:

NAME COMPANY FAX NUMBER Your Fiie
Priscilla Kennedy Davis LLP 780 702-4383

FROM:

NAME PHONE NUMBER ' DATE OUR FILE
Ellery Jamison (780) 423-8536 January 8, 2015 64203-8/EHM

If all f page(s) are not received or transmission problems occur, call
Karen at 780-423-8517

RE: Huzar et al v, Sawridge First Nation (File No, T-922-12) and Stoney v,
Sawridge First Nation (File No. T-923-12)
COMMENTS:

Please see the attached. Original to remain on file.
Thank you.

{E6772520.DOCX; 11This message is intended only for the use of the individual or entity to which it is addressed and contains information that is
privileged, confidential and exempt from disclosure. If the reader of this message is not the intended recipient or an employes or agent responsible for
delivering the message 1 the intended recipient, you are hereby notified that any dissemination, distribution, or copying of this communication is strictly
prohibited. If you have received this communication in orror, please notify us immediately by telephone and return the original message 10 us by mail.
Thank vou.
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‘g)% . BARRISTERS & SouciToRs | Pareny & Teant-Mang ACENTs
o ELLERY JAMISON
” , : DIRECT DIAL: (7580) 423-8536
January 8, 2015 DIRECT FAX: (780) 423-2870
EMAILL: sjamison@patlee com
- ) QUR FILE #: 64203-8/EHM
A SENT VIA FACSIMILE
: Davis LLP

; 1201 Scotia Tower 2, Scotia Place
. 10060 - Jasper Avenue
£ Edmonton, AB TSI 4ES

Attention: Ms. Priscilla Kennedy
Dear Madam:

Re: Aline Elizabeth (McGillivray) Huzar and June Martha (McGillivray) Kolosky v.
Sawridge First Nation
Action Number: T-922-12

Maurice Felix Stoney v. Sawridge First Nation
Action Number: T-923-12

£y Further to our previous correspondence respecting costs payable by your client in respect of the
- above-noted matter, we note that the costs award given by the Assessment Officer remains
outstanding.

We write to demand payment of the costs award in the amount of $2,995.65 in Action No. T-922-12
and the amount of $2,995.65 in Action No. T-923-12 within one month of the date of this letter,
failing which we will seek instructions from our clients to pursue other judgment enforcement
measures against your client. We have enclosed copies of the Assessment Officer's Certificate of
Assessment for your reference.

We look forward to hearing from you at your earliest convenience.

Yours truly,

YLLERY JAMISON

ELJAp
Enclosures

1500 Manulife Place « 10080-103 Street fdmonton, AB T531 4851
- ; .
Tel: 785.423 6500 Fax: 7RO.423.2870 {E6772113.D0CX; 1}
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Canadian i Commission
human rights canadienone des
COMMISSion droits de la personie

N
hed i .
Ueputy Cheel Comassioret 8oe%ks Ll
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A v .
PROTECTED B I
Chief Roland Twinn

Chief of Sawridge First Nation
PO Box 326
Slave Lake Alberta TOG 2A0

Dear Chief Twinn:

APR 29 2015

T am wriling to inform you of the decision taken by the Canadian Human Rights Commission in
the complaint (20140008) of Maurice Stoney against Sawridge First Nation.

Before rendering the decision, the Commission reviewed the report disclosed 1o you previously
and any submission(s) filed in response to the report. After examining this information, the
Commission decided, pursuant 1o paragraph 41(1)(d) of the Canadian Human Righis Act, not to

deal with the complaint.

The decision of the Commission is attached,

Accordingly, the file on this matter has now been closed.

If you have any questions please do not hesitate to contact Allan Carter, Commission Meeting
Unit, at (613) 943-9530 or by email: allan.carter@chrc-ccdp.gc.ca.

msssamm;‘;w;r;ammmma
Moavil of
Koland

......g.::{.w ....... day
/. 0.2010

——y &
Ll
Swom 8 S cojers
T+ S— ,‘ 2.

in and for the Province of Alberta

MICHAEL R. McKINNEY Q.C.
BARRISTER & SOLICITOR

344 Siatet Street / 349 cue Stater
Ottaws ON Canada K14 (£} ieg

wwrw chec-codp ge.ca Cana a



2.

For your information, either party to a complaint can ask the Federal Court to review a
Commission’s decision under subsection 18.1(1) of the Federal Courts Act, The application
to the Court must normally be filed within 30 days of receipt of the Commission’s decision.
Alsa, please note that the Court has found that the Commission cannot be a respondent in a
judicial review of its own decision. Please refer to Rule 303(1) of the Federal Courts Rules,
which indicates that an applicant shall name as a respondent every person directly affected
by the order sought in the application, other than the tribunal whose decision is under review.
To enquire about the procedures, please contact the Federal Court office in Ottawa at

(613) 992-4238 or visit the website at wwvw.fet-cf.ge.ca.

Yours sincerel

David Langty
Encl.

¢.c.: Mr, Edward H. Molstad, Q.C.
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Cenadian g Commission
human rights canadienne dey
commission | groits dels personne
t Record of Decision under Sections 40/41 PROTECTED
File Number(s): 20140008
- Date of Complaint(s): Janary 31,2014
’ Complainani(sj: Maurice Stongy
- Respondent(sh: Sawridge First Nation

N The Commission decided, Tor the reasons identified below, not to deal with the complaint, under

. paragraph 41(1){d) of the Canadian Humuan Rights Act.,
I The Commission funher decided that a decision under paragraph 41{1){(e) of the Canadion
Human Rights Act is therefore unnécessary.

Complaint form dated Junuary 31, 2014

Section 40741 report dated January 21, 2015
Complainant’s submission dated February 6, 2013
Respondent’s submission dated March 23, 2015

Y ¥ Y Vv

“The Comiission adapts the following conclusion set out i the Section 40441 Report:

i The complainant has been a party lo bwo different proceedings before the Federal Court with
ruspect (o the matters raised in this complaint: an action against the respondent which was
striick by the Federal Cowt of Appeal in 2006 and an application for judicial review which was

; dismissed in May 2013. The essence of the complain, i.e., the respondent's dental of the

A complainant’s membershipin the band, was central 1o both proceedings. The complainant

clearly raised discrimination in his application for judficial review when he alleged that the

aecision violuted the Charter; however, he did not provide adequate evidence for the Federal

Cowrt o overturn fhe decision of the respondent. The Supreme Court i Figliolu held that humon

rights commissions must respect the finality of decisions made by other administrative decision-

makers with concurrent jurisdiction o apply human rights legislation when the issues raised in
bath processes are the sare. In this insionce, the other decision-mokers are fudges of the

Federal Court and the Federal Cowrt of Appeal and vould have clearly considered the human

rights allegations raised. Therefare, it would not be unfair for the Commission to decide not to

deal with this complaint,

. ‘ April 15,2015
- Deputy Chief Corini ifm'r Date
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COURT OF APPEAL FILE
NUMBER

TRIAL COURT FILE NUMBER
JUDICIAL CENTRE

APPLICANT:
STATUS ON APPEAL
RESPONDENTS:

STATUS ON APPEAL

RESPONDENT:

STATUS ON APPEAL
INTERESTED PARTY/
RESPONDENT:

STATUS ON APPEAL

DOCUMENT

ADDRESS FOR SERVICE AND
CONTACT INFORMATION OF

a true copy.

yd .

For Deguty Registrar
Court'sf Appeal of AlbcRrerm 44
[Rule 10.35(1)]

1603-0033AC

1103 14112

EDMONTON

IN THE MATTER OF THE TRUSTEE A
RSA 2000, ¢ T-8, AS AMENDED

IN THE MATTER OF THE SAWRIDGE
BAND INTER VIVOS SETTLEMENT
CREATED BY CHIFF WALTER
PATRICK TWINN, OF THE SAWRIDGE
INDIAN BAND, NO 19 now known as
SAWRIDGE FIRST NATION ON APRIL
15,1985 (the “198S Sawridge Trust")

0O

MAURICE STONEY

APPELLANT

ROLAND TWINN, CATHERINE TWINN,
WALTER FELIX TWIN, BERTHA
L'HIRONDELLE, and CLARA MIDBO, as
Trustees for the 1985 Sawridge Trust

RESPONDENTS

PUBLIC TRUSTEE OF ALBERTA

RESPONDENT This fs Exhibit * & ro{omd o In the
avit
*“@#hﬁi’\ﬁw fuinn
THE SAWRIDGE FIRST NATEONSwom baﬁz g, ,..%.....,._.f il ay
RESPONDENT 1 PUIR: A Commssionat oy G
inandiar!he?mwnoeomm

M!CHAEL R. McKINNEY Q.C.
BILL OF COSTS OF THE SAWRIDGE®S /1 1345 HITER & SOLICITOR

FIRST NATION

PARLEE MCLAWS LLP
Barristers & Solicitors

PARTY FILING THIS DOCUMENT  Patent & Trademark Agents

{ETHT144.DOCXK; 1}



1500, 10180-101 Smeet NW
Edmonton, AB T5J4K1

Attention: Edward H, Molstad, Q.C.
Phone: (780) 423-8506

Fax: (780) 423-2870

File No: 64203, 7/BHM

BILL OF COSTS OF THE SAWRIDGE FIRST NATION

Fees claimed:

ITEM NO. ITEM AMOUNT
Appearance on contested application before Appeal
2 Court, including brief 375000
TOTAL $750.00
DISBURSEMENTS & OTHER CHARGES:
DISBURSEMENT & OTHER CHARGES SUMMARY
DISBURSEMENTS, OTHER CHARGES & GST
Dishursements:
Other Charges: $80.40
Coples (67 pages x 8 coples x 0.15/page -
pies (67 pag pi page) $25.50
Dellveries
§108,90
Sub-total:
$£58.30
GST:
$111.20

EE7HTI4.DOCK; 1}




GST:
(a) Amount claimed on fees (5% GST):  $37.50
{b) Amount claimed on disbursements; $nil
{c) Amount claimed on other charges: $530

TOTAL GST; $42.80

By making the above claim for an additional amount on account of goods and services tax, the party
entitled to the costs award warrants that it is not entitled under the Excise Tax Act {Canada) to a refund or
rebate of any goods 4nd services tax paid.

Total amount claimed:

Fees: $750.00
Disbursements: nil
Other Charges: $105.50
TOTAL GST: $42.80
TOTAL: $858.70

APPROVED AS BEING THE COSTS AFPPROVED AS BEING THE COSTS

I

AWARDED: AWARDED:
DLAPYPER (CANA.BA) LLy PARLEE MCLAWS LLP
) ,
'&7/ s W /
PER: / pEf: ;

Priscilla Kennedy

Solicitors for the Appellant, Maurice

Stoney

T, ﬁ%gm Cacéggm

To Sowomciéﬁ_ Firsk pation .
Dated: Tuac 14, goll

Edward H. Molstad, Q.C.
Solicitors for the Sawridge First
Nation

) Cﬁ.f‘%“{'\?} +le »@0{{{;%}}:\# amonat 'H&.‘!{‘ 1% i"G be {}Q}C{
By Appvend §99¢ 30

MName QQ lc\sse.ss;mmi' 0{-&&: goé‘)ﬂ Qc&f%

(a@mm :

F Lo

{E7117144. DOCX; 1}



TabB


vmanuel
Cross-out

vmanuel
Cross-out

vmanuel
Cross-out

vmanuel
Cross-out


e e e |

—

e

| | |

|

i
(4]
3

EXHIBIT “L”

(-

T - RTE BTTRTONTION
3 TR B RPN

%
H § Y
Sedsdary babsdie 0 Siniteahaet b 8 T uk

g ] for thar Pros s of Allsogty

v cia ] fowneud
“iseslia BN AL
$agrminy Rt TR

a0



|

[

'
| !
H [ N—

L1

|G

L.

L

| —

L

REGISTERED MAIL
December 7, 2014 »
Mr. Maurice Stoney

500-4™ Street NW
Slave Lake, Alberta
TOG 2A1

‘Dear Sir;
RE: Memﬁafehig Application

Coungcil, Please take notice
Membership in the Saw
Membership Rules,

Based on your application it was

1) You did not have any

First Nation,

Pursuant to Section 12 of the M
to the Electors of the First Nati
First Nation Office within 15 da

on

Yours truly,

SAWRIDGE FIRST NATION
Per; '

27

Michael R, MeKinney
Executive Director

R0% Caribont Trail NT o Sawrider [ R 1300

Your application for membership in the Sawrid

ridge First Nation. This decisi

Membership List of the Sawridge First Nation,

2)  The Council was not compe
Membership List as it did not feel, in its Judgment, that your admission into
Membership of the First Nation would

embership Rules, you are entitled to appeat this decision

¥s of receipt by you of this Jetter,

ge First Nation has been reviewed by the
that the Council has denled your application for

on was made pursuant to the

determined that:

specific “right” to have your name entered in the

lled to exercise its discretion to add your namne to the

be in the best Interests and welfare of the

by delivering a Notice in Writing to the Coungil at the

Telephone: (740} 849.413

W%
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COURT FILE NUMBER

COURT:

JUDICIAL CENTRE:

APPLICANTS:

DOCUMENT

ADDRESS FOR SERVICE
AND CONTACT
INFORMATION OF
PARTY FILING THIS
DGCUMENT

PRI DOOY,

1103 13112

COURT OF QUEEN’S BENCH OF

ALBERTA
EDMONTON

INTHE MATTER OF THE TRUSTEE
ACT, RSA 2000, ¢ T-8 AS
AMENDED

IN  THE MATTER OF THE
SAWRIDGE BAND INTER VIVOS
SETTLEMENT  CREATED  BY
CHIEF WALTER PATRICK TWINN,
OF THE SAWRIDGE INDIAN
BAND, NO 19 now known as
SAWRIDGE FIRST NATION ON
APRIL 15, 1985

ROLAND TWINN, CATHERINE
TWINN, WALTER FELIX TWIN,
BERTHA  L'HIRONDELLE  and
CLARA MIDBO, as Trustees for the
1985 Sawridge Trust

WRITTEN SUBMISSIONS OF
THE SAWRIDGE FIRST
NATION ’

PARLEE McLAWS LLP

1500 Manulife Place

10180 - 101 Sweet

Edmonton, AB T5J 4K

Attention: Edward H. Molstad, Q.C.
Telephone: (780) 423-8500
Facsinile: (780 423-2870

File Number: 64203-7/EHM

Clerk's Stamp
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1
L INTRODUCTION
i These submissions concern the Sawridge First Nation's {USawridge™) application

to be granted stutus o intervene in the application by Maurice Felix Stoney and his brothers and
sisters (the “Applicants”™). filed on August 12, 2016 (the “Stoney Application”). 10 be added as
a party or intervener to this Action. Additionally, these submissions contain Sawridee’s res SpOse

ta the merits of the Stoney Application.

2 These submissions have been submitied along with Sawridge's application for

intervenor status, and the Affidavit of Chief Roland Twinn, sworn on Seprember 21, 2016, in
accordanee with the directions given by Justice D.R.G. Thomas during the case management

conference that occurred on August 24, 2016,

3 [t is Sawridge's position that the Stoney Application represents the latest in a
series of attempts by Maurice Stoney and his family 1o assert that they have an entithement o
membership in Sawridge. Sawridge has been involved in litigation and administrative hearis ngs

swith Maurice Stoney for decades. The membership issue that is at the forefront of the Stoney
Application has been adjudicated as part of that previous litigation, and has resulted in findings
being made on a number of grounds that Mawrice Stoney and his family did not have any ¥ ight o
membership in Sewridge. Maurice Stoney and his brothers and sisters are not members of
Sawridge and have never been members ol Sawridge @ any time so as 1o qualify them as

beneficiarios 1o the 1982 and 1985 Trusts. as alleged in the Stoney Application.

4. In light of the fact thut the Stoney Application again raises the fssue of Maurice
Stoney and his family’s entitlement to membership in Sawridge, Sawridge submits that it is
appropriaie o grant iostatus o intervene in the Steney Application. Any findings made in

relation to membership would have a divect impact on Sawridge. Furthermore, given Sawridpe's
prior dealings with Mr. Steney and his family concerning these membership-related issues. it is

able to provide a perspective that is unique 1o any of the other parties 1o this Action,

5. With regards to the merits of the Stoney Application, Sawridge submits that the

application should be struck. us the basiz for Mr. Stoney and his family to request status as g

party is direetly connected to their assertion that they are or have been members of Sswridge. As

CEPIEIISS BOON 1
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contain any records that would serve to verily any of the assertions made re

[

that issue is res judicata. the Stoney Application constitutes an abuse of provess. In the
alternative. the fact that the membership-related matters at the heart of the Sk oney Application

have already been &d;u{ icated is a basis tor disnvissing said application.

6. Given Maurice Stoney’s zealous approach to hi;gamm his alleged entidement 1o

<

membership in Sawridge (notwithstanding the fuct that the issue is res judicata). it is submited

that it is appropriate to award solicitor and his own client costs against the Applicants. The fact
that Maurice Stoney has refused o pay costs awards against Ezfm arising from prior proceedings

invelving Sawridge further supports this position.

I, FACTS
A Backgrownd regarding the Sroney family
7. Maurice Stoney ("Maurice™) was born in 193], Maurice's fuher was William

Stoney, and his grandfather was Johany Swoney.

Alfidavit of Mauriee Storiey, swarm May 17, 20060“Swmey Affidavit). o paras & and 8.

Alfidavit of Chief Roland Twinn, sworn September 21, 2016 [*Twinn Affidavie’|, of para 4,

8 In 1944, William Stoney volumarily gave up his Indian stotus and was
enfranchised. As a result. William's Tamily (including his wife and their two sons, Maurice and
Alving were eafranchised and were consequently no longer members of Sawridge, At the time of
his and his family’s enfranchisement, it is Sawridge’s understanding that, based on the
enfranchisement documents that were completed, William Stoney only had two' sons, being

Muurice and Advin,

Fuodomr Affidhevie, at paras 3, 3 and 32,
¥

9. Muurice has alleged that a number ol his brothers and sisters were born following

his family's enfranchisement. The materials filed in support of the Stoney Application do not

i.“:

caurding his family.

Stewsey Afficdeva, al para 8
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e Membership dispures with Maurice Stoney
1. Bill C-31 was enacted by the Federal Govermment on April 17, 1083 1t gave

Maurice the right to have his Indian status restored. but did not give him any rights in relation o
membership in Sawridge. At most, he was able to apply for membership in Sawridge. Any such
application was to be adjudicated in accordance with Sawridge’s own membership rules. s
Sawridge had assumed contrel of its membership process on July 8. 1983, in accordance with

section 10 of the fefian Aot
Fevire Afidrvit, ot paras 6 and 7,

1. Suwridge took the position Tollowing the enactment of Bill C-31 that said bill did

not grant Maurice or any of his family members an automatic right to membership in Sawridge.

12, Maurice. two of his cousins (Aline Huzar and June Kolosky), and a number of

others tiled @ claim in Federal Court against Sawridge in 1993, wherein they sought damuayes
related 1o Savwridge's decision to not grant them membership following the enactment of Bill C-
31 (the “1995 Action™). The plaintiffs in that action sought ay order that their names be added w0

Sawridges membership list

Fepme tffidava. o pavas 8210

+

13, The plaintifis in the 19935 Action brought an application to amend thelr Statement
of Claim te include a request for a declaration that Sawridge's membership rules were
discriminatory and exclusionary, and were accordingly invalid. The application was initially

granted. That decision was appealed by Sawridge to the Federal Court of Appeal.

Bl Affiddert, atparas 1 and 12

14, On dune 13, 2000, the Federal Court of Appeal delivered fts decision regarding
Sawridge s appeal. Tt agreed with Saveridge, and allowed the appeal of the decision amending the

Statement of Claim. with costs payable to Sawridge for both the initial application and the

appual.

Hrmar v Canada, 2000 Canb il 13389 (FCAL st para & [Tab 1)

Favdar Afftdervn, ot para 29

e
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. One of the arguments that was raised during the 1995 Action was that the

plaintiils were entitled 1o membership in Sawridge as a result of Rill C-31. Spectlically, it was

KI‘

argued that Bill C-31 invalidated Sawridge's membership rules. and that accordingly, Maurice
and the other plaintiffs were entited 10 membership. In response to that argument, the Federal

Court ol Appeal noted as follows:

It was conceded by counsel for the respondents that, without the proposed
amending pare agy raphs. the unamended statement of ¢laim discloses no reasonable
cause ol action in so far as it asserts or assuntes that the respondents are entitled to
Band membership swithout the consent of the Band,

[t is clear that, umil the Band"s mentbership rules are found to be invalid. they
govern membership of the Band and that the respondents have. at best. a right 1o
apply o the Band for membership, Accordingly, the statement of claim against
the agsmiiam‘z Walter Patrick Twinn. as Chief ol the Sawridge Indian Band, and

&

the Sawridge Indian Band. will be struck ag disclos g no reasonable cause of

action,
Huzar v Cancla, 2000 CarswellNat TI32(FCA)L at paras 4 and 3. {Tab 1]
16. Maurice’s next step in relation to his claim for membership in Sawridge was to

complete a membership application pursuant to Sawridge's membership rules. His completed
application for membership was submitted on August 30, 201 1. Contrary 16 the assertions made

.

i Maurice’s Affidavit filed in support of the Stoney Application. that dpplication was never

Pecing Affichevir. st patas [ Samd 16

17 Maurice's application for membership was denied on or around December 7.

2011 According to the letier that was sent to Maurice enclosing Sawridees decision. his

application was rejected (i) beeause he did not have any speeific right to membership, and (ii)
because Sawridge's Council did not consider that his admission would be in the best interests

and wellare of Sawridge and as o result did not sec any reason 1o exereise its diseretion under its

membership rules to admit him as @ member.

Tivinn Apfickavil, at para 16

Stevrey Affidavie, ot Exhibi L™

RTIRZIE O0UN 1
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18, In aecordance with Sawridge’s membership rules and fts Constitution, Maurice

appealed the decision regarding his membership to Sawridge's Appeal Committee. The hearing

s

ol that appeal ocearred on April 21, 2012, The commitice upheld the imtial decision wo deny the

application for membership,

Fwime Ak, a8 para |

9. Maurice brought an application for judicial review of the decision to deny him

membership. That application was filed on May 11, 2012 (the “2012 Action™.

D Affidenvir, @ para 18

20 As part ol the 2012 Action. Mawrice advanced a number of grounds which he
alleged were cause to overtum the decision 1o deny him membership. Thos. ¢ grounds are listed in

Mauriee's Notice of Application that was [led with the Federal Court. Fhey concern his alleged
ight 10 membership as a result of the enactment of Bill C-31. Additionally, the submissions filed
by Maurice refer to arguments regarding allegations of bias, and arguments pursuant W section

15 ol the Cherrer, as well as section 35 ol the Constinntion Act. 1982,

Notice of Application, Federal Court Action Ne. T-923%12 [Tab 21

5

2 Muaurice swore an Affidavit as part of the 2012 Action. In that Aflidavit. he

ot

alleged (much like in the Atlidavit swom in support of the Stoney f\pg&ﬁiﬁ:a;’%m}} that he was

entitled to automatic membership in Sawridge gs a result of the enaetment of Bill C-31.

Adfidavit of Muwice Fells Stoney, sworn May 23, 2012, Federal Coury Action

No T-923412 atpwa 8. [ Tab 3

2% Chiel Roland Twinn swore an Affidavit on June 26. 2012, in response to the

Affidavit sworn by Maarice in the 2042 Action. In hig Affidavit, Chiel Twim affirmed, fnfer

walia. the ollowing:

I3

{a} Sawridge did hot receive a completed membership application from Maurice until

August 30, 201 ’i?;

RN BN ¢
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thi Sawridge’s decision to deny Maurice's application for membership was based on
@ consideration of a number of records, including his completed menibership

application, historical docoments, and media articles:

(e} Maurice was given the abiliy 1o muke both writien and oral submissions to

Sawridge’s Appeal Committee. both ol which were done by his counsel: and

() Maurice's father tand as a resull his whole family) voluntarily enfranchised in
1944,

Diwim Affideva,a pary 19 and a3 Exbibis 227 gt poras 2,3, 801112

and 18,

brad
‘i

Maurice's application for judicial review in the 2012 Action proceeded on March
5. 2013, before Justice Bames of the Federal Court (Trial Division). Justice Barnes dismissed

Maurice’s application. and awarded costs 1o Sawridge.
Steney v Sewridge First Navon, 2003 FU S0, [ Tab 4

24, fn his written reasons. Justice Barnes engaged in a thorough analvsis of Mr.
Neney’s argument regarding his entitlement 1o membershi vp under BHEC-3 10 e found thar Bill

g¢. Rather.

C-31 did pot provide Maurice with an awtomatic right 10 membership in Sawride
lustice Barnes noted that Maurice lost his right 0 membership when his father obtained

enlranchisement for the entire Stency family:

&

ol membership in the Sawridge First Nation 1o William Stoney, He lost his right
W membe shsg when his father sought and obtained enfranchisement for the
family. The legishutive amendments in Bill C-31 do notapply 1o that situation,

I also cannot identify anything in Bill C-31 that would extend an automatic right
bt

Staney v Sewridye First Satios, 2003 FO 309, g paas 1150 [ Tah 3§

23, Additionally, Justice Bares wrote that the judicial review apphication that was the

subject matter of the 2012 Action was an atempt by Mauriee 1o re-Titipate the matiers that were
in issue in the 1993 Action, being his entitloment to membership as a result of Bill C-31. The
%

Hustice accordingly concluded that the arguments related 1o Bill C-31 were barred under the

AT

doctrine of 1ssue estoppel.

HUIETIRNS POON. 1



J e

I

-

| R

o}

Searset v Sapwrrelge’ Fist Neoosr, 2003 FU SO wpara 17 [Tale 3

26, With regards 10 a number of the other argumonts advanced by Maurice. the
Justiee wrote that there was a lack of evidence and submissions put forward by Mauriee related

to same. Accordingly. those arguments were dismissed.

Stesroy v Savwrkdye First Nation, 2003 FC 309, o parsis 10222 [Tab 4]

27. Following the issuing of Justice Barnes” reasons in the 2012 Action, Sawridge

proceeded to ke steps 10 assess the costs that were puvable by Muurice. A Federal Court

Assessment Officer determined that Sawridge was entitled w0 $2.995.63 in costs. These cosis

have never been paid.
Pochipn Affiddavic, ot paras 22 and 290

28. On January 31, 2014, Maurice filed a complaint with the Canadian Human Rights
Commission (“CHRC”) regarding Sawridge’s decision to deny him membership (the "CHRC
Complaint™). Much like in both the 1995 Action and the 2012 Action, Mr. Stoney’s complaint

was based on an allegation that Sawridge’s decision to deny his membership was diseriminatory.
Fovgre Affisdavi, at para 24,

24, The Deputy Chiel Commissioner of the CHRC issucd u deciston regarding the

p

complaint by Maurice on April 13, 20135, The commissioner refused 1o address the complaimt, as

the subject nmutter of the complaint had already been dealt with as purt of the 1995 Action md the

2012 Action:

The complainant has been a party to two different proceedings before the Federal
Court with respect 1o the mauters raised in this complaint: an action against the
respondent §‘xis\xs§§&$§ which was struck by the Federal Court of Appeal in *zigzii
and an application for judieial review which was disarissed in May 2013, The
essence ol the complaini, fe., the respondent’s denial of the mmpggﬁkss§3
snzzmixrg}ﬁsip in the band., was cental 10 both proceedings. The complainant
clearly raised diserimination in his application for judicial review when he alleged
that the decision violated the Charter; however, he did not provide adequate
evidence for the Federal Court to overturn the decision of the respondent. The
Supreme Court in fgliola held that human rights commissions must respect the
Ooality o decisions made by other administrative  dee :@ms -rvakers  with

concurrent jurisdiction to apply human rights legislation when the issues raised in

SETINIEIS KON 1
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both processes are the same. In this instance. the other degision-makers are judeds
of the Tederal Court and the Federal Court of Appeal and could have »&wnf}
considered the human rights allegations raised. Therefore, it would not be untair
forthe Comniission o decide not o deal with this complaint.

Record of Decision re: File 20140008, dated April 132015 i Affidavin ot Exhibat v37,
30 Most recently, Mauriee atempted o become involved in this Action in fate 2015.

Specilically. he avempted to file an appeal of a case management decision mude by Justice

DURG Thomus, being TY85 Swwwidge Trust v Alberta (Public Trosrees, 2015 ABOR 799

i

U Sawridge H37Y NMaufice was not a panty to this Action at thal time, B lekt of the e tha
Eel »

Mauriee's counsel had failed to file a Civil Notice of Appeal within the requisite time under the
Rutes of Conrt, Mr. Stoney brought an application o extend the time Tor him to file an appeal of
Sawridge =3, That application was heard by Justice J. Wason of the Court of Appeal on

February 17,2016,
Stoney v OS5 Swwradye Trose, 2006 ABCA SL {Tab 5§

RS On February 26, 2016, Justice Watson issued his reasans for devision regarding
Mauricec’s application. The Justice dismissed the application. and awarded costs 1o the parties

that participated in that application. which included Sawridue.

Stongy v JU8Y Sanvridee Teast, 2006 ABCA ST, at pavas 25 and 28 [ Tab 3

?,n

32 [in his written reasons. Justice Waison provided an overview of the basis of

Maurice's argument that he should participate in this Action:

The application before me now is by a gentleman naimed Maurice Stoney. Mr.
Stoney claims, with some vigour. that he is a member ol the First Nation in
question and that he has been for a fong time, and that as a member of the First
Nation, certain legal rights of his follow from this,

[..] As mentoned, M. Stoney's position is that he is o member of the Sawridye
First Nation and that as a consequence of that he presumably has @ right 1o some
share in the distribution of the trust when that is eventually carried out.

Stonvy v 1983 Sivesdoe Trase, 2000 ADUA 51, st pavas 2 and 3 TTab 5

Lad

5
X

With regards w Maurice’s allegations regarding his membership i Sawridge.

while Justice Waison did not make any lindings regarding same. he did note the following:

fe

IR NOUX 1
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It therefore follows that inwerms of determining reasonable chance of sugccess in
the appeal, the embargo against the participation of Mr. Stoney that is or has been
created by the various proceedings that have oceurred in various courts including
the Federal Court as raised by the First Nation, has an enhanced status for the
purposes of {%gwmsm%% the extension of time here. That is becuuse, on the face of
iim‘:m Mr. Stoney does not_have a purticipatoryright in_relation 1o the

eeedings on the trust, does not have standing o appeal within the meaning of
1‘?}{3 case of Dreco Luergy Services Lid et ai v Wenzel Downhole Touls Lid, 2008
ABCA 36 (Canl1D. 429 AR ST at paras 3 10 8. and is, in fact, g stanger o the
procecdings insolir as an appeal from the iii«&-%%iﬂ} of Mr. Justice Thomas to the
Court of Appeal is concerned. [Emphasis Added|

Stopeev TU83 Savvrrdge Trose, 2006 ABCA 31 a pars 20, [Tab 8]

34, Pursuant 1o Justice Watson's decision, Sawridge prepared a Bill of Costs
regarding the application. That Bill of Costs was agreed to by Maurice's counsel, and was filed
o June T4 2016, Pursuant 1o that Bill of Costs. he is required 1o payv Sawridge $898.70. To date.

he has not paid Sowridge these costs.

Swpeser Apidova, a pares 28 wad 29
f i

C Membership disputes with other applicants
ER Sawridge received inquiries regarding membership from William €. Stoney.

Bernie Stoney, and Gail Stoney. With regards to William €. Stoney. he submitted two
applieations for membership, one on January 14, 2009 and the other on January 25, 2011, In beth
cases. his application was denied. Itis not clear If William €. Stouey is the individual referred w

N

as “Billy™ in the Atlidavit sworn ?}\ Maurice in support of the Stoney Application,
Fuwvamny Afficderva, at paras 3338

36, With regards o Bernie and Gail Stoney. Swwridge provided beth of them with
membership application forms, but Sawridge has never received a completed application form

from cither ol thent

Py Aptidavie ¢ ngm“s 3dand 35,

LEENTANY D ONL 8
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None of the other siblings listed in Maurice's Affidavit sworn in support of the
Stoney Application have requested a membership application fonms from Sawridee or submitted

a completed application to Sawridge.

Dyvonn Affidava gt pua 36

38 In any event, Maurice has deposed that @ wumber of his brothers and sisters were
born follewing his family’s enfranchisement in 1944, namely: Angeline. Linda. Bemie. Beuy
Jean, Gail, Alma. Alva, and Bryan. It is clear from the decisions issued in the 1995 Action and
the 2012 Action that any siblings born after his Im s enfranchisement were not members of
Sawridge and could not become members of Sawridge without applying for ;:m:i being granted
membership by Sawridge. As such. these siblings are not. and have never been. members of

Suwridge,

Stoncy hiduvi, atpara 8

Pwvessn Aftichivnt. a1 pava 3Q

i1 ISSUES
39, Sawridge submits that the issues before this Honourable Court are as follows:

tar Should Sawridge be granted the status 1o intervene in the Stoney Application,

pursuant to Rule 2,10 of the Rules of Corar?

{by  Should the Stoney Applieation be struck. in whole or in part. pursuant to Rule

3.68 of the Rules of Couri?

e} Inthe alternative, should the Stoney Application be dismissed?

(b I the Sroney Application is struck and/or dismissed by this Honourable Court. is
Sawridge entitled to costs on a solicitor and his own client basis. o, in the

alternative, costs on an enhanced basis?

PRI 1NN,
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v, ANALYSIS
Al Savwridge should be granted intervenor statuy
40 This Honourable Court's :isszhﬁrii}f W grant intervenor status comes from Rule
210 o the Rules of Court. That rule simply s that o Court may grant g pefson status 1o

miervene sebject o any terms and conditions deemed appropriate:

210 On application, a Cowt may grant slawis (o a person o intervene in an
action subject to any terms and conditions and with the rights and privileges
spectlied by the Court.

Bades oof Conere, Ala Rog 1202000 @ 200 [Tab 6]

i
%

1 I lig Ex of the fact that Rule 2.10 does not expressly swte how o Court should

adjudicate a request for intervenor status. reliance must be placed on the common Jaw that has
developed  surrounding  applications Tor intervenor status. In Papascliove  ndivn Bund
tDescendants ofi v Canadka (Attorney Generaly, Chiel Justice Fraser summarized the process for

reviewing applications to intervene as follows:

A twosstep approach is commonly used 1o determing an intervener application.
Phe Court typically first considers the subject matter of the proceeding and
second. determines the proposed Intervener’s interest in that subject matter,

Puapaschase Bedan Band tescendiunts ofi v Uanadss i litraey Geonerali, 2008 ABUA 326, pura 5.1 Tab 7
42 With regards 1o the second step of the aforementioned two-step approach, Courts
have generally held that a party should be given intervenor status it (i) it is speciully affected by
the decision in @ matter, or (i) it has some special expertise or perspective concerning the issues

in o mater

Emeaitem {Civs v Edmanton iSebdivision amd Development Appeal Board, 2014 ABCA 330, @ para & [Tab 8]

¢$

43 Alberta Courts have interpreted Rule 2010 as allowing them o order that a person

F—

may intervene inan application. I Swncor Energy Ine. v Unifor, Local “07 A for example, Chief
Justice Witimann granted intervenor status 1o two naz»&nmpmﬁi organization in ajudiciad review
application, Specifically, the Chief Justice stated that the intervenors had the ability to make

written and oral submissions in relation 1o the application

IRTIRAMR naUn
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Swneer Eavegye fne v Unifor, Locad 707 402000 AROBE 338wt paras 1, 7-8 and 2122 [T 9
et I the present mater. Sawridge is seeking an order allowing it e respond o the

2

Stoney Application. including (iy the right 1o question the Applicants on any’ Affidavits filed as
part ol this applicagion. (i) the right 10 put forward a crosssapplication to stike the Stoney
Apphication. and (ii1) the right w make »ub issions, With regards to the issue of questioning the
Applicants on any Affidavits, Sawridge was adveised that it was the position of Mauriee that
Sawridge was not a party o the Stoney Application and as a result, was not allosved to attend or

participate in the questioning of Maurice that occurred on September 23, 2016.

‘,11

R
s

Sawrkdge has a clear direet interest in the Stoney Application. because of the link

¥y

between the issue of Maurice and his familv’s entitlement to be nanved as partics to this Action.

and the isstie of their membership in Sawrid ge. As noted above, the basis of the Applivanty’

argument in the Stoney Application is that they have at all material times been members in

-

Sawridge. and are accordingly beneficiaries under the 1983 Sawridge Trust. A finding that any
of the Applicunts have standing us beneficiaries of the 1983 Sawridge Trust would accordingly

result in some finding being made regarding membership in Sawridae.

46. As g self-governing First Nation who, pursuant o the Inddian der. has congal of s
own membership list, Sawridge has a strong interest in ensuring that it maintains control over
who is deemed a member, That imterest is particularly pronounced i eircumstances such as the
present. where some of the Applicams have made applications for membership that have been
denied pursuant 10 Sawridge's membership rules. Any Court decision related 1o the issue of

membership accordingly has a significant effect on Sawridge.

47, Furthermore. Sawridge would be directly alfected by a deciston in the Stoney

Application. as it coukd negatively impact Smi‘riiigc"é; ability 1o ensure that the issue of
membership s adjudicated in the proper torum. As menthership is governed by Suvwridee’s own
membership rules, and given that the operations of First Nattonis are generally regukued at a
Federal levell It is appropriste {or determinations regarding membership o be hoard in the

Federal Court. The importance of preserving the Federal Cowt's jurisdiction 1 matters invalving

membership was addressed by Justiee Thomas in Sawridge 23:

SEPINIIRS Y, B
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Phe same is wue for this Court atempling o regulate the aperations of Firat
Nations. which are “Bands™ within the meuning ol the [udicn der. The Federal
Court is the better forum and now that the Federal Court hus commented on the

SEN membership process in Stoney v Sawridge First Narion, there is no need.
nor is it appropriate. for this Court to address this subjeet. 1 there are ontstanding
disputes on whether or not a partieular person should be admitted or excluded
from Band membership then that should be reviewed in the E“efé‘ “aé Court, and not
in this 1985 Sawridge Trust modification and distribution pro

983 Sawwredge Trast v Hberta ePablie Trosteer, 2005 ARQE 799 a0 sora 35 [Tab 1y

48 I relation to the fssue of Sawridge's expertise, 1t brings a significant amount of

expertise forward regarding Maurice and his family’s claims regarding their membersitip in
Sawridge, Unlike the other parties to this Action. Sawridge has been directly involved in matters
relating to Maurice and his family’s allegations of membership, That involverment has spanned
over two decades and has necessitated the adjudication of a number of the same claims that are
advanced as part of the Stoney Application. Having already responded 1o many ol the

\pplicants” claims, Sawridge s in a position to offer a significant amount of insight 1o this

Honpurable Court regarding the Stoney Application.

49, As eluded 1o above, Sawridge™s perspective is unique from those of the other
parties (o this Action. given that it bas significant experience dealing with both the more general
issue of membership in Sawridge and the more specific issue of the Applicants™ entitlement 10

membership.

B. The Stoney Application should be struck

v«h

30, Rule 3.68 of the Bules of Court provides that a Court may take one of a number of

actions i a commenvement document constitules an abuse of provess. These actions fnclude

striking all or any part of a ¢laim.

Rerdes e Coomrr. Al Rey 1242010 3,68, [Tab 6]

(o

38 The expression “abuse of process™ does not have a fixed detinition: as Justiee
Shater explained in Reece v Edmanton (Cigy, there are a number of ways to define an abuse of
b}

process. Establishing whether conduct constitutes an abuse of process will depend on the

particular comext of a matter and whether sald conduet has a deleterious etfect o the

ISR g 1



R e ] N

—d

e d

O—

i
i

| S W

R

| A— [

[

| S—

| —

T
s,

administration of justice. A number of tvpes of conduet have been considered abuses of PrOTess,

including the re-lidnation of seuled issues

Revvev Edmonton (Cing, 2001 ABCA 238, parss 1620 [ Tab 1]

‘/1

2, With regards to the relationship between the doetrine of abuse of process and the
doctrines of issuc estoppel and res fudicara, Justice Slatter noted that all of these doctrines were
conneeted. and that the doctrine of abuse of process could be used 1o prevent re-Tivigation of

matters tha did not fall directly o elther of the other tests:

Both parties discussed Toromta (Citv) v, Canadian Union of Public Employees
fmm’ 79, 2003 SCC 63 (Canllly, [2003] 3 S.C.R. 77 in some detil. Toranto v
CUPE is primarily concerned with limits on the ability w re-litigate :%x”:i%%a':;i issus.
It sets out the tests for the application of the docirines of fssue estoppel und res
Judicata. The most important ﬁ*i;}i}i:‘i of Torono v CUPE. however. is its
w@’xi;zz’s‘mamgs that there is a residual diseretion in the courts, using the docirine of
abuse of process, to prevent re-litigation of issucs even when the preconditions tor
issue estoppel and res frficata are nol present.

Reeve vilidmenton ¢Cinp, 2000 ABCA 238, ot pas 17, 1 Fab 11

"X
¥

A

In Staney Nakoda Nations v Canada (Aitorney General), Justice Melntevee was
faced with an application that is similar in nature to Sawridge's application 1o strike the Stoney

x

Applicition. The plaintiffs in that case were members and representatives of the Stoney Nukoda
Nation swho hud brotght a claim against the Federal and Provincial governments in relation to
their surrender of reserve lands to TransAlta Utilites in 1907, 1914 and 1929, The defendants
brought an application to strike the plaimiffs” claim. on the basis that %% constitited an abuse of
process, The plaintfls had commeneed a number of detions concerning the surrender of the lands
and their subsequent sale 1o TransAba Utilities. Based on its assessment of the other actions that
bud been commenced by the plaintiffs, the Justice held that the action before him constituted an

abuse of progess.

Stoney Nakeda Nations © Canade tdorey Generafl, 2015 ATGR 563, ot paras L 1625 7827 2 Tab 12]

34, In coming lo his decision in Stoney Nekoda, Justice Melntyvre affinmed that a
liigant's court history was relevant to extablishi ing ifan abuse of provess existed. Furthermore,

FRTERYIRE TMNL B



SRS R R S

o

| S Lo | | . L

|

| S

LAy

be noted the following regarding the burden of establish that an action constituted an abuse of

proagess:

The Plaintifls argue that to sirike the claim in i entirety, the Defendants must
show that the Dixon action is the same as or is a duplication of the g}f‘&’sf’&i%ﬁ
actions or the Wesley action. The case law above shows that the test is not so
strict, Rather, the overall integrity of the administration of justice, including the
principles of fairness, judicial cconomy, consistency, and finality are at the hean
ol the doctrine ol abuse of process, |Emphasis Added|

Sty Nakoda Nations v Canada (Anneney Geserall, 2015 ABQB 365, a pars 25, [Tab 12]

(T

3. Much like the plaintilfs in Stoney Nakoda, Maurice has commenced a number of

proceedings related to his entitlement to membership in Sawridge. A review of the decisions and

‘.":3

>

the materials in each of those proceedings i
I

ndicates that he argued that he and his tamily should

s

ranted automatic membership in Sawridge as a result of the enactment of Bill C-31.

¥

e
4

Addiionally, he advaneed constitutional arguments that appear to be similar o what is being put
3 g i =

forward in the Stoney Application.

56. A review ol the materials filed in support af the Stoney Application confirms that
the Applicants are trying to insert themselves into this Action based on past arguments relating to
their purported rights to membership. Maurice™s Affidavil, for example. in paragraph 9, asserts
that he and hiy fannly have “uequired rights™ to membership pursuant o Bl C-31. That
Afidavit also refors on a number of occasions o some ol the alorementioned procecdings
involving Maurice (i.e., the 1995 Action and the 2012 Acton). Sinils ulv, the Application filed
by the Applicams addresses the issue of Maurice and his family's mem ‘ew\h;; in Sawridge.
These points, us noted above, have already been adjudicated, and have resulted in findings that

Maurice and his family did not have any entitlement w :‘;‘%e;x}%amizi;},

37 In summary, the Stoney Application is an attempt by Maurice and his family ©
re-litigate matters that have previously been decided regarding membership, Taking into account
these previous proceedings. it is cleur that the Stoncy Application ¢onstitutes an abuse of
process. Accordingly. it is submited that this Honowable Court should suike the Stoney

Application in ils entirety.

LTI IURVX
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. The Stoner Application should be dismivsed
38, I this Honourable Court is not prepared to grant Sawtidge's requuest for an order

striking the Staney Application. then it is submitied that the Application should be Jismissed. on
the basis thut the membership-related matters addressed therein are (1) barred under the doctring
o issue estoppel, (1) barred under the doctrine of cause of action estoppel. and (i1} are an abuse

ol process.

i Lssue estopped
39, Much like the doctrine of abuse of process. issue estoppel is 1 doctrine that aims

W stop a parly from z‘e-iizigmiﬁg a matter that was previously decided. In order w find that a
party is estopped from advaneing an action based on this doctrine, a Court must find that the

following three precenditions have been met:

® Has the same question been decided?
s Was the judicial decision which is said 1o ereate the estoppel final?
s Were the parties 1o the decision or their privies were the same in both

proceedings?

Penmer v Neagary (Regiosd Polive Serviees Boards, 2003 SCC 19, at pares 2879, and 36 ['Tab 13]

Drgtredven v Asmsvenrtly Tochnpdngios ne 2000 SUC 23, at parsr 25 [Tab 14

SN With regards o the first of the three above-listed preconditions. case law is clear

that fssue estoppel applies where a right, question or fiet has been put into issue and deternined.

Datplak v Alsseordh Tecknolagiey e, 2001 SCC 44, w0 pars 23 wud 24 {Tab 14

Gl In relation to the third precondition. case law is clear that issue estoppeld can apply
where the parties 1o a subsequent action are pot the exact same 3s the parties involved in the

previous matter upon which the estoppel claim is bused. As nated above. the st for finding

issue estoppel requires that parties or_their privies are involved in both proceedings. The

s oww

supreme Court of Canada has alfirimed that this precondition is, “somewhat elastic.” In Bungue

Nationate de Paris (Canadey v Canadian imperial Bank of Commerce, the Ontario Court of

Appeal. quoting the often-cited House of Lords case of Carl-Zeiss-Stiftung v Rayner & Keeler

PRTIAZISSIREX Iy
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Lrd (No. 2). allirmed that the requisite privity would exist where there is, “privity of either
blood. of title ar of interest.™ The third of these types of privity refers to the fact tat there is a
strong Tink between the interests of a party involved in prior proceedings and another pariy
mvolved in later proceedin

UK,

A
e

Lanyluk v Ainsworth Technologies bie. 20010 SCC 44, at parss 59 and 60, [ Tub 14]
Bangue Nattomale de Parts (Canwda) v Cargrliion aperial Bank of Commeeree. 2001 Carss eliOn

23N atparas 26229 {Tah 18]

62. Once the above three preconditions have been met. then a Court is required 1o

*oe

determine i it should exercise its discretion o apply the doetrine. Case L has affirmed that the

discretion o not apply issue estoppel once all of the preconditions are mel is very limited. That

discretion should only be relied upon where applying the doctrive would lead to an injustice.

Danyluk v Ainwwarth Teclnologies Ine., 2000 SCC 44, at paras 33, 62-64, [ Tab 14]

63. Sawridge submits (hat the three preconditions under the test for issue estoppel are

met in this case. In relation to the first precondition, the arguinents raised by Maurice and his
family regarding their emtitlement 1o membership have already been decided in the context of the

alorementioned proceedings. Those proceedings involved ideéntical allegutions fegarding the

effect of the Constitntion and Bill C-31 on the Stoney family’s right w0 membership.

Furthermore, the record before the Court in thuse cases was very similar to the record that has

been put forward by Maurice in this application,

64, ' lusofar as the second precondition, it is clear that tie decisions taken in the 1995
Action. the 2012 Action, the CHRC Complaint, and the Alberta Court-of Appeal we all final,
Muaurice and the other parties are not able to advanee any further appeals of thicse decisions. as

the relevant appeal periods have lapsed.

63, The third precondition vegarding the privity ol the partes is also met in this cuse.

As noted above, only certain of the Stoney Applicants have been directly involved in
membership-related proceedings. Furthermore, Maurice is the only one of the Applicants who
has been involved in the various count proceedings regarding membership. As is clear Irom the

Ontario Court of Appeal’s decision in Bangue Nationale de Paris. the fact that the Applicants are

LIRSS BN, 1
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all purporiedly blood relatives is sulficient to establish the requisite privity 7 mutuadity,

Furthermiore, the Applicants”™ interests. in obtaining members ship in Sawridee are idemical 1o the
imierest that was advaneed by Maurice as part of the earlier proceedings, because in both cases,
the claims for membership are being advanced based on identical argumoents: Accordingly. there

&

are two grounds upon which w {ind that the third precondition is met in the circumsiances.

66. Finally, it is submitted that there is nothing that militaes in favour of not applying
the docurine of issue estoppel. Maurice and various members of his family have s spenl vears
advancing similar or identical arguments regarding their entitlement to membershi Ay in Sawridge.
Dismissing the Stoney Application based on the doctrine of issue estoppel would fall in fine
directly with the objective of that doctrine, as it would stap any further judicial resources being

wasted on addressing something that has long been resolved.

5. Cunse of getion extoppel

67. Much like issue estoppel. cause of action estoppel is a doctrine that ooks 1o
prevent the re-litigation of matiers that have already been before a Court. Unlike issue estoppel
however, cause ol action estoppel targets a party’s couse of action as a whole, and not just
particwdar issues. The test for establishing vause of action estoppel is a lour-part test that was
mitially articulated by Justice Riwchie in Grandview v Doering, [1976] 2 SCR 621, and was re-

arveulated as follows:

There must be a linal decision of a court of competent jurisdiction in the

8
prioy action;

° The parties 1o the wb‘;eqw*m litigation niust have been parties 1o or in
privy with the partiesto the prior action (mutuality):

s The cause ol action in the prior action must not be separate and distinet:
and

“ The i‘*as‘i@ ol the cause of action and the subsequent action was urgued or

could have heen argued in the prior action if the pardes had exercised
reasonable diligence.

Bigrnarson v Mandtobe, 1987 CorswellMan 195 1QB ), al puras -7, [Tab 16]
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68, Determining whether a cause of action in 4 new action is separate and distinet
from a previous action requires an analysis of the substance of the iwe actions. In Scherer s
Price Waterhouse Lid . the Coun provided the following desciiption of the test for establishing

whether a cause of action was separate and distinet:

That certainly does not mean that partics should have 1o }t’nn in ome action all
auses of &aiam& that they may have Lsg:&nm one anather, or risk being met with
the defence of res judicata. There are many situations. prob: ﬁzix the majority of
situations: where traditional eriteria hased ii an the distinetness causey of uction
are quite appropriate as the basis for (h:mhnv whether a matter is res Judica.
Examples abound, including elaims with respect o dilferent mator accidents. or
based an quite different contracts. or based on claims arising out of quite different
trarsactions not part of g longer whole ar related series of transaciions. But where
the prior litisation and the subseauent litigation arise out ol the same ransaction a
claimant should not. particularly in a ban%xmmw situation where _there is an
imperative about seutling all claims because, for practical purposes. one ol the
parties may be going to disappear. be able alter fa riling with a contract claim 1o
brivg. with no_new evidence, a claim in 101t 1o recuver substantially the same
anount in respect of the same transaction. or. havine failed with a Jeoal elaim 1o
bnm in the same cireumstances 4 claim based on equity. in cach case altempling
w_rely on the faet that different causes of action _are invo Ived. In_such
circumstances the different cause of action should be treated as i it were no more
than a differemt arpument advanced 1o achicve essentially the same recovery. and
the above-quoted dictum from Hoystead v. Commissioner of Taxation should be
apphied. That would be w weat the real confrontation and issues between the
parties as the res or the substance or matier of the prior litigation aod make it
nnecessary o attempt o apply o issue estoppel the expanded scope of res
Judicaia established in Henderson v, 1 fw:r;fw son. | Emphasis Added|

Seherer v Price Warerhonse Lrd. POBS CarsweIOn 3839 ¢4, m para 73 e 17 i

69, In the present action, Maurice and the other Applicants are all atempting 1o
advance a cause of action that is, as the Court deseribed in Seherer, o different argument 1o
achieve the result that was. sought in the previous proceedings involving Mawrice (ie..
membership in Swwridge). The Applicants are us sing the beneliciary designation issue in this
Action as i vehicle for advancing the same cause of action that was deall with in (he 1995

Action. the 2012 Action, und the CHRC Complaint. While there may be some nuances to the

Stoney Application that differ from these proceedings, it s clear that at their core. all of these

proceedings (including the Stoney Application) ultim: atety concern the same couse of action,

LETINORER U 1



74 Areview of the materials filed w0 date by the Applicants continns that their
attempt to become involved in this Action is a means of re-arguing the issue of their entitlement

w .;mn?\uxiiz; the Applicamts are again relving an Bill C-310 the eflect of their family’s
enlranchisement. and the Constitution as a basis for advancing arguments in relation o them
having an automatic right to membership. The fact that these arguments are being made in the
context of trust-refated litigation does not dewact from the Taet that all of the arguments are

comected o a cause of action that has been dealt with on three previous occasions.

71 Furthermore, even il the Applicantss are advancing some new basis for arguing
that they are members of Sawridge. there is no indication that said argument could not or should

not have been argued as part of the earlier proceedings

72, Finally, with regards 10 the other two parts of the test for finding cause of yetion
estoppel. Sawridge submits that (much Bke its submissions regarding issue estoppel) there have
been Hinal decisions that involved puarties with the requisite Tevel of mutuality. As such, it is
Sawridge’s position that the doctrine of cause of action eswoppel would be o bar 1o the
Applicints” claim that they are beneficiaries under the 1985 Sawridge Trust. and would be

grounds to dismiiss their application.

o Jbuse of process
73 The law regarding the doctrine ol abuse of process was summarized in the

previous scetion of these written subanissions. Sawridde submits thut, for the reasons cited in that
section. the dectrine could also be relicd upon as a basis for defeating the Stoney Application if

this Honowrable Court is not prepared w strike the application pursuant to Rule 3.68.

b. Swwridee should be awaided enhanced costs
74, According to the Rules of Conrr, s Court has signilicint discrefion concerning

awards of costs, Rule 1033 outlines a list o considerations that can be wken ato aecount when

assessing costs. That st includes the following considerations:

Tur

® The conduct of a party that was unnecessary or that unnecessarily
lengthened or delayed the action or any stage or step of the action;

SETISNI PRON 1y
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@ Whether any application. proceec ding or step inan action was unnecessan
Improper or a mistake: and
® Whether a party has engaged in miseonduct.

Rudes of Cowr, Alla Reg 1242000, w1020, 143 and 1813 {Tab 6]

o
4]

Courts have recognized that solicitor-clionts costs should be awarded ;%g:;éx?&%, a

losing party where that partv's conduet was. “reprehensible. scandalous or outracevus”

b

Yamg v Young { VI SCR 3 @ paras 200 qud 261 [Tab 18

76. In Jackson v Trimac Industries Lid.. the Count provided mn overview of the
various cirenstances in which it is appropriate 10 award soliciiorcliont costs, Among other

circumstances. it noted that selicitor-client costs were appropriate in the following instance:

cowhere there is evidenee that the plaintiff did \mzmhm;: to hinder. delay or
confuse the Jitigation, where there was no serfous issue of fact or law which
required  these  lengthy,  expensive  proceedings.  where  the positively
zsz%:»;a:mdmiing party was "comemptueus” ol the apgrieved party in forcing tha
apprieved party o exhaust fegal proceedings to obtuin. that which was
obviously hiso .,

Jacksan v Trimae Indheseies L, {1993 8 Alta LR (3e3 403 (OB @ v 28 and 34 6l d in
FOUL ABUA 199, 5t o 294 {'Tab 19]

7. The Applicants have unnceessarily delayed this Action by bringmng the Stoney
Applicution. This action has been ongoing since 2011, Rather than bringing an application w the
carly stages of this matter 1o be udded as parties, the Applicants waited antil essentially the final
pre-trial moment in this Action to make their application, Their decision w0 wait until the last
minute w make this application has resulied in the parties expending tme and resources

addressing which could have been utilized 1 advance this Action to trial.

78. The Applicants have also engaged in conduet which could clearly be considered

unnecessary and improper. This Application represents the most recent sie ep ina longstanding
pattern of Muaurice wnd his family using any and wl judicial means o try and assert some
entitlement 10 membership. Maurice has not brought ex:‘s&‘ti}isag new forward 10 the Stoney
Application: rather, he is using the issue of the beneticiary deflinition under the 1985 Suwridge

Trust o engage ina collateral attack of the issue of m crbership,

PUTISIIRR BN 1
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79. Taking into account all of Maurice’s prior conduct, s well as the fact that he has
consistently relused w pay any costs arising from proceedings. Muurice's atempt o involve

g

nmsell in this Action falls into the type of conduel that the above-cited cases indicated was

worthy of an award of solicitor and his own client costs. or, at the very least of an award for

enhaneed cosis.
V. RELIEF REQUESTED

80, For the above reasons, Sawridge prays that this Honourable Court order that

Savridge be granted the status 1o imervene in the Stoney Application. pursuant o Rule 2,10 of

the Rudes of Court. on terms which inelude the following:

{a) Sawridge shall have the right to queston the Applicants on any AfTidavils filed as

part of the Stoney Application:

(b Sawridge shall have the right o apply o strike the Stoney Application mndior o

&

have the Stoney Application dismissed;

9 Sawridge shall have the right 10 make submissions in response to the Stoney

Application; and

3

(d) Sawridge shall have the right to seck costs as against Mauriee with respeet 10 the

,/,
Tk
(m

Stoney Application,

SHPIRZMS POCN, 1
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Sawridge pray

{3}

(h

)

©

I Suwridge is granted the status 1o intervene in the Steney Application, then

s that this Honourable Count arders as follows:

Phat the Stoney Application be soruck pursuant 1o Rule 3.68 of the Ridey of Couri:
In the alternative. that the Stoney Application be dismissed: and

That costs be paid w Swwridge by the Applicants on a soliciior asd his onwn client

hasis, or on an enhanced basis,

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 30th day of September, 2016

RGES ST S S i 5
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EDWARD HMOLS AD &7

Soelicitors for the Sawridge First Nation
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FEDERAL COURT

BETWEEN:

Maurice Felix Stoney
Applicant
cand -
Sawridge First Nation

Respondent

NOTICE OF APPLICATION

TO THE RESPONDENT: Sawridge First Nation

A PROCEEDING HAS BEEN COMMENCED by the Applicant, Maurice Felix Stoney. The relief
claims by the Applicant appears on the following page.

THIS APPLICATION will be heard by the Court at a time and place to be fixed by the Judioial
Administrator.  Unless the Court orders otherwise, the place of hearing will be as requested by the
Applicant. The Applicant requests that this Application be heard at Edmonton, Alberta.

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in the Application or to
be served with any documents in the application, you or a solicitor acting for you, must prepare a notice
of appeerance in Form 305 prescribed by the Federal Courts Rules, and serve it on the Applicant’s
Solicitor, or whers the Applicant is self-represented, on the Applicant, WITHIN 10 DAYS after being
served with this Notice of Application.
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Edmonton 780-428-1066
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Copies of the Federal Courts Rules, information concerning the local offices of the Court and other

necessary information mey be obtained on request to the Administrator of this Court at Ottawa

(telephone 613.992-4238) or

at any local office,

IF YOU FAIL TO OFPOSE THIS APPLICATION, JUDGMENT MAY BE GIVEN IN YOUR
ABSENCE AND WITHOUT FURTHER NOTICE TO YOU.

May 11,2002, orGINAL SIGNED BY
G, AGNE
ISSUED BY: ASIGNE /ORIGINAL
Registry Officer '
Address of Local Office:  Edmonton
Scotia Place Tower |
Suite 530, 10060 Jasper Avenue
Edmonton, AB, T5J 3R8
TO: Sawridge First Nation

[HEREBY CERTIF 5t fie aboic accument is 2 fue copy of
ﬁxamgmgj (Ssued oul ¢ /lectn he Cowrtonthe
WO
dayof 1 2&12 ADA..
‘/// 6? ’f B
P&GN
REGI OFFICER
AGENT DU SREFFE
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APPLICATION

This is an Application for Judicial Review puréaant to section 18.1 of the Federgl Courts Act,
R.8.C. 1985, c. 41 (1" Supp.) s am., for judicial review of the Decision dated May 7, 2012, of
Appeal Committee of Sawridge First Nation of the appeal of Maurice Felix Stoney regarding his
membership in Sawridge First Nation, heard together, and denied.

The Applicant, Maurice Felix Stoney makes application for the following relief:

%k
2.

An Order that the Appeal Committee acted beyond their jurisdiction;

An Order that the Appeal Committee erred in law in their application of the Memtbership
Rules to the Applicant, in making their decision dated May 7, 2012;

An Order that the Appeal Committee acted with a reasonable apprebension of bias in
making their declsion dated May 7, 2012;

An Order quashing the decision of the Appeal Committee on the grounds that it is
contrary to the Charter of Rights and Freedoms, section 15, and contrary to the Indian
Act, as amended by Bill C-31 and Bill C-3, contrary to the Constitution Act, 1982, section
35 and contrary to Treaty No, &;

An Order quashing the decision of the Appeal Committee on the grounds that the
Membership Rules for the Sawridge First Nation were not approved by the Minister of
Indian Affairs and Northern Development until September 26, 1985 which is their
effective: date and were approved only on the basis that the Membership Rules must
respect and comply with acquired membership as set out in Bill C-31 amending the
Indian Act;

An Order quashing the decision of the Appeal Committee on the grounds that it breaches
procedural faimess and that it lacks reasons for its decision;

Costs of this proceeding to the Applicant on a solicitor-client basis;

Such further and other orders as this Honourable Court shall deem just and convenient in
the circumstances.

The grounds for this application are:

}6

Johnny Stoney, grandfather of the Applicant, was a member of the Alexander Band under
Treaty No. 6, who married Henrietta Sinclair, and became a member of what was known
as the Lesser Slave Lake Band with Chief Kinosayoo;

Chief Kinosayoo signed Treaty No. & in 1899 on behalf of the Lesser Slave Lake Band;
Johnny Stoney possessed Lands on the banks of the Lesser Slave River whete he

operated a stopping place from 1895 on, These lands were initially considered to be held
in severalty under Treaty No. 6.

8/11
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8.

-

In or about 1912, Johnny Stoney and his family were recognized on the first paylist for
the Sewridge Band., He was a member of Sawridge, on the paylist until his death in
1956. In 1920, Johnny Stoney was advised that his lands would be part of the Sawridge
Reserve,

William Stoney, father of Maurice, was the son of Johnny Stoney, and a member of the
Sawridge Band, William Stoney lived in Slave Lake. The Sawridge Indian Reserve is
located on the northeast boundary of Slave Lake. In 1944, William Stoney and his
family, along with other members of Sawridge Band, were enfranchised because he was
working,

Maurice Stoney applied to Sawridge in 1985 for recognition of his membership which
was automatic as a result of Bill C-31 on April 17, 1985 1o vorrect the discrimination
under the /ndian et membership provisions. The Sawridge Membership Rules did not
becore effective until September 26, 1985 and these Rules required recognition of all
“acquired rights” members including Maurice;

Sawridge refused to review the membership application of Maurice submitted in 1985
until December 7, 2011 when Maurice was advised that the Council of Sawridge First
Nation had denied his application for membership. On December 19, 2011, Maurice
appealed this decision. The Appeal Committee heard this appeal for Maurice's
membership on April 21, 2012 and provided their decision on May 7, 2012 upholding the
decision of Chief and Council denying his membership.

Such further and other matters as this Honourable Court shall permit;

This application will be supported by the following materials:

i. The Resolution Adopting Membership Rules dated July 4, 1985;

iL, Notice from the Minister of Indian Affairs and Northern Development to
Sawridge Indian Band dated September 26, 1985,

iii.  The Decision of the Sawridge First Nation for Maurice Felix Stoney;

iv.  The Membership Application Decision of the Sawridge First Nation for Maurice
Stoney dated December 7, 2011; :

\Z Appeal of Maurice Stoney dated December 19, 2011:
vi.  Such further and other materials as may be filed.

10711
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Notlee pursuant to Rule 317

The Applicant requests that the Appeal Committee provide all material relevant to his
application on April 21, 2012 including:

(@) All documents related to the membership application of Maurice Stoney and
to the decision of Chief and Council and the Appeal Committee.

May 11, 2012,
DAVIS, LLP.

Priscilla Kennedy

DAVIS, LLP,

Barristers and Solicitors

1201 Scotia Tower 2

10060 Jasper Avenue

Edmonton, AB, T5J 4ES :

Tel: (780) 429-6830 *
Fax: (780) 702-4383

Per
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FEDERAL COURT

Maurice Felix Stoney
Apleant
< and -
Sawridge First Nation
Ragsondent
AFFIDAVIT OF MAURICE STONEY

CRICE STONEY, of Slave Laxe, Albena, MAKE OATH AND SAY:

was borm a member of mc ‘saxmms: First Nation and a3 such | have knowiedgn of the
Taters depored to in this AXE xi avit unless siated to be made on informadion and beliel in
which case, | do verily believe thent te be rue.

My grandfather, Johnny Steney {”sg known as John Stephens), was a member of the
Adexarder Bard under Treary No. 6 who marnied Henrettz Sin ’*Ef‘i* and besame a
memier of what was known as the Lesser Slave Lake Band wi ith Chief Kinosavoo in or
oy RQF

e

Caief Kinosayoo sigaed Treary Yo, & in 1899 on behalf of the Lesser Slave Luke Fand,

Joknny Storey possessed Lands on the banks of the Lesser Slave River where he
f=<}cm%-ca 4 stopping place from 1898 on. These lands were initiall y considered to 2 held

v him in severalty under Zreary Moo & Attached as i@xh:bt: A™ iy the list of
“.«‘mgsa o's Band, 55:1*.\*:“:*?3% s‘&:‘eWsng Johnny Stery as number 18 snd showtnz that
Johnny Stovy ransferred from Alexander's Band on September 14, 1910, Anathed a3
Exhibit “B” is 2 lewter dated Spril 13, 1903 o s Deputy Superintendent Cenersly
attached as Exhibit “C is a lever dated Apdil 16, 1903 from Indian ARzirg: avavhed as
Exhiblt 07 15 2 fevter dated Apdl 17, 1903 from Indian Affairs: arached as Pxhibit
“E 05 @ letter dated Deczipber 9, 1931 frory the Assistant Indian Agent; aftached zs
Exhibit *F™ is 2 copy of a letter dated April 18, 1913, zrached as Exhibit *G" is acopy
ol o Jetter dated Seprember 23, 1912022 and s Exhibit “H™ is 2 copy of 2 letter dated
fagust 19, 1920,

Inorabout 1312, Johnny Stoney and hiz fimily were racognized on the first pas lisy for
the Sewndge Bana. Tle was & member of \ay&”sg.g, on the pavlist untd] By d=ath in
1920, Jehnny Stoney was advized oy Indian Affairs .§*3? Ris fands would be pant
Sawridge Reserve,
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o

My fatier was William Stoney, the son of [oheny Stoney, and a member of the Suwridge
Band. William Stoney lived in Slave Lake, The Sawridge Indian Reserve is located on
the northeast boundary of Slave Lake. '

o

In 1944, my father William Stoney and all of hig family including me, zlong with other
members of Sawridge Bend, were entranchised because he was working. This meant thet
[ did vot have to attend Residental School but | have been involved with the Sewridge
First Naton all of my life.

3. [ applied 10 Sawridge First Nation in 1983 for recognition of my membership wheh was
automatie as a result of Bill C-31 on April 17, 1385 to comect the diserimination under
the Indian Act membership provisions. The Sawridge Membership Rules did not become
effective until September 26, 1985 and these Rules required recognition of all “acquired
mights” members. Attached as Exhibit “1” is a copy of a letter dated September 25, 1985
frora the Minister of [ndian Affairs and Northern Development to Chief Walter Twinn

Sawridge refused (o review my membership application submitted in 1985 wndl
i December 7, 2011 when | was advised thar the Council of Sawridge First Nation had
denied my apglication for membership. On December 19, 2011, [ appealed this ducision.
The Azpeal Committee heard this sppeal for ry membership on April 21, 2012 and
i proviced their decision on May 7, 2012 upholding the dacision of Chief and Council
denying my membership. [ filed a judicial review of this sppeal decision in the Federal
Cowron Mey 11,2012

P

3 I make this Affidavit in support of my application for judicial review.
SWORN BEFORE ME et the City
; of Slave Lake, in the Province of Alberta, )
this 23 day of May, 2012, )
/ L Y
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Wiﬂé}x ;i "’{'j{«x lié“/ w{‘“‘f?\ - i = i Do s LT
A COMMISSIONER FOR OATHS IN AND Maurice Stoney’ -
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Davis LLP
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Altention: Priscilla Kennedy
Phone: 780-429-6830

Fax: 780-702-4383
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DOCUMENT:

ADDRESS FOR SERVICE AND

CONTACT INFORMATION OF
PARTY FILING THIS DOCUMENT: 10080 Jasper Avenue NW

CONTACT INFORMATION OF
ALL OTHER PARTIES:

CAN: 228348451

Sawridge Trustees

And

1103 14112

EDMONTON

IN THE MATTER OF THE TRUSTEE ACT, RSA
2000, ¢. T-8, as am.

IN THE MATTER OF THE SAWRIDGE BAND INTER
VIVOS SETTLEMENT CREATED BY CHIEF

WALTER PATRICK TWINN, OF THE SAWRIDGE

INDIAN BAND NO. 19 ON APRIL 15, 1985 (the “1985
Sawridge Trust”)

MAURICE STONEY ON HIS OWN BEHALF AND
THAT OF HIS LIVING SISTERS AND BROTHERS

WRITTEN RESPONSE ARGUMENT ON

APPLICATION OF SAWRIDGE FIRST NATION
TO BE INTERVENER - VOLUME ONE

DLA Piper (Canada) LPP
1201 Scotia 2 Tower

Edmonton, AB, T5J 4E5

Attn: Priscilla Kennedy

Tel: 780.429.6830

Fax: 780.702.4383

Email: priscilla.kennedy@dlapiper.com
File: 84021-00001

Reynolds Mirth Richards & Farmer LLP
3200 10180 - 101 Street NW
Edmonton, AB, T5J 3ws

Altn: Marco Poretti

Tel: 780.425.9510

Fax: 780.425.9510

Dentons Canada LLP

2900 10180 - 101 Street NW
Edmonton, AB, T5J 3ws8
Attn: Doris Bonora

Tel: 780.423.7100



And Catherine Twinn, Trustee

Public Trustee

Justice Canada

Applicant for Intervener Status
Sawridge First Nation

CAN: 22834645.1

=

Fax: 780.423.7276

Mclennan, Ross LLP

600 12220 Stony Plain Road
Edmonton, AB, TSN 3Y4
Attn: Karen Platten, Q.C.
Tel: 780.482.9200

Fax: 780.482.9100

Hutchison Law

#190 Broadway Business Square
130 Broadway Boulevard
Sherwood Park, AB, T8H 2A3
Attn: Janet Hutchison

Tel: 780.417.7871

Fax: 780.417.7872

Supreme Court Advocacy
340 Gilmour Street #100
Ottawa, ON, K2P 0R3

Attn: Eugene Meehan, Q.C.
Tel: 613.695.8855

Fax: 613.695.8580

Indigenous Affairs and Northern Deve

Attn: Linda Maj

300, 10423 - 101 Street NW Epcor Tower

Edmonton, AB, T5H OE7

Parlee McLaws LLP

1700 Enbridge Centre
10175 - 101 Street NW
Edmonton, AB, T5J OH3
Attn: Edward Molstad, Q.C.
Tel; 780.423.8500

Fax: 780.423.2870
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NATION TO BE ADDED AS AN INTERVENER IN THE 1985 SAWRIDGE TRUST

OVERVIEW

Retroactive to April 17, 1985, Bill C-31 (R.S.C. 1985, ¢. 32 (1% Supp.) amended the
provisions of the Indian Act, R.S.C. 1985, I-5 to bring the Indian Act into |

provisions of section 15 of the Charter of Rights and Freedoms,

ine with the
by removing sections
109 to 113 of the Indian Act which had provided for enfranchisement of Indians. Indian
Affairs knew that these provisions of the /ndian Act were unconstitutional under the
Constitution Act, 1982.

Indian Aet, R.S.C. 1970, c. I-6, ss. 1, 5, 11, 12, 109-110 and Indian Aet, R.S.C, 1985, ¢c. I-
5 (showing sections removed; An Aci fo Amend the Indian Act, SC 1985, ¢. 27, section 4
amending section 6 (1)(c), section 10 (4) and (5), section 11(1)(c) and section 19

repealing sections 109 to 113 from the Act, [Tab 1]

Canada brought a motion for a mandatory injunction against Sawridge First Nation in
2003 and obtained a mandatory injunction compelling Sawridge First Nation to record
the memberships of persons whose memberships in Sawridge were required by Bill C-31
(“acquired rights™) effective April 17, 1985 to be included as Sawridge First Nation
members, Sawridge First Nation has not fully complied witl
to this day.

1 this Mandatory Injunction

Sawridge Bandv. Canada, [2003] 4 FCR 748, paras. 31-40. [Tab 2]
Sawridge Band v. Canada, 2004 FCA 16, paras, 28-35, 51-52, 56. [Tab 3]

Sawridge First Nation assumed control of its membership at some point in the summer of
1985 several months after April 17, 1985, having given notice to the Minister of Indian
Affairs on July 8, 1985. The Minister of Indjan Affairs specifically reminded Chief
Walter Twinn, Sawridge First Nation, of this requirement to record and include all of the
persons whose membership was restored by Bill C-31 on the Band list for Sawridge First
Nation, in a letter dated September 26, 1985, T hese decisions were noted at paragraph 9
of this Court’s 2012 decision:

CAN: 228346451
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In 1985 the Sawridge Band also took on the administration of its membership list. It then
attempted (unsuccessfully) to deny membership to Indian women who married non-
aboriginal persons: Sawridge Band v. Canada, 2009 FCA 123, 391 N.R, 375, leave
denied [2009] S.C.C.A. No, 248. At least 1T women were ordered to be added as
members of the Band as a consequence of this litigation: Sawridge Band v. Canada,
2003 FCT 347, [2003] 4 F.C. 748, affirmed 2004 FCA 16, [2004] 3 F.C.R. 274. Other
litigation continues to the present in relation to disputed Band memberships: Poitras v.
Sawridge Band, 2012 FCA 47,428 N.R. 282, leave sought [2012] S.C.C.A. No. 152.

1985 Sawridge Trust v. Alberta (Public Trustee), 2012 ABQB 363. [Tab 4]

Maurice Stoney and his brothers and sisters are persons whose membership in the
Sawridge Band was restored by Bill C-31 effective April 17, 1985,

QB Action 1103 14112 was commenced by the Trustees of the 1985 Sawridge Trust
seeking Advice and Directions with respect to the definition of “Beneficiaries” contained

in the 1985 Sawridge Trust in the Matter of the Sawridge Band Inter Vivos Settlement

Created by Chief Walter Patrick Twinn, of the Sawridge Indian Band, No. 19. Maurice
Stoney was previously listed as a party in this action,

1985 Sawridge Trust v, Albertq (Public Trustee), 2012 ABQB 365, paras. 2, 22. and 29
[Tab 4]

An appeal was brought by the Trustees of the 1985 Sawridge Trust to the Alberta Court
of Appeal with, infer alia, Maurice Stoney named as an Interested Party.

1985 Sawridge Trust Civil Notice of Appeal, Appeal No. 1203 0230 AC. [Tab 5]

On August 12, 2016, Maurice Stoney brought an Application for himself and his living
brothers and sisters, to be named as a Party or as an Intervenor on the ground of being

beneficiaries to the 1985 Sawridge Trust, in this Action 1103 141 12.

On August 24, 2016 an Order consented to by the Trustees and the Office of the Public
Guardian and Trustee for Alberta, was granted. This Order permits the 1982 Trust to be
moved into the 1985 Sawridge Trust however this Consent Order cannot be used as a

basis to oppose or prevent a beneficiary from seeking an accounting from the 1985 Trust,

Direction was issued for the filing of argument on the issue of whether or not Maurice

Stoney et al. should be granted status as parties or interveners in this Action.

CAN: 22834645, 1
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Consent Order August 24, 2016. [Tab 6]
FACTS

Sawridge First Nation brings an application to be made an Intervener to the 1985
Sawridge Trust. They have explicitly argued that they are not a party to the 1985
Sawridge Trust before the Court and this Court has found that they are not a party and are
“distinct and separate” from the Sawridge Trustees. However there are only 41 persons
in the Sawridge First Nation and from these 41 persons, the 5 Trustees of the 1985
Sawridge Trust have been chosen, The Trustees, although “distinct and separate” consist
of 5of lihese 41 persons including the Chief of the Sawridge First Nation.

1985 Sawridge Trust v. Alberta (Public Trustee), 2015 ABQB 799, paras. 8, 15 to 20,
[Tab7]

Maurice Stoney and all of his brothers and sisters were born to parents William and
Margaret Stoney who were both members of the Sawridge Band. Maurice and his
brother (no longer living) were both listed on the pay list for the Sawridge Band prior to
being removed on their father's enfranchisement.

Affidavit of Maurice Stoney. [Tab 8]

Their grandfather, Johnny Stoney was born in January 1872 (aka John Stephens and
Johnny Assiniboitis), and was a member of the Alexander Band under Treaty Ne. 6. He
married Henrietta (aka Harriett Calder) Sinclair born J anuary 1882 who was a member of
the Lesser Slave Lake Band, and he became a member of the Lesser Slave Lake Band
with Chief Kinosayoo in or about 1895, and Johnny Stony is shown on the list of
Kinnosayo's Band as number 18. Chief Kinosayoo signed Treaty No. 8 in 1899 on
behalf of the Lesser Slave Lake Band which included what became known as the
Sawridge Band.

Affidavit of Maurice Stoney. [Tab §]
Treaty No. 8. [Tab 9]

CAN: 22834645,
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Johnny Stoney possessed Lands on the banks of the Lesser Slave River where he
operated a stopping place from 1895 on. These Lands were initially considered to be
held by him in severalty under Treaty No. 8 as shown in letters dated April 6, 1903, April
15, 1903, April 16, 1903, April 17, 1903 December 9, 1911, September 9, 1912, April 18,
1913 and August 19, 1920 to and from Indian Affairs.

Affidavit of Maurice Stoney. [Tab 8]

In ov about 1912, Johnny Stoney and his family, including William Stoney, his son, were
recognized on the first pay list for the Sawridge Band. He was a member of Sawridge
Band, on the pay list until his death in 1956, In 1920, Johnny Stoney was advised by
Indian Affairs that his lands would be taken as part of the Sawridge Reserve, this appears
to be contrary to the provisions of Treaty No. 8, where lands could be held in severalty

and were held in severalty by Johnny Stoney until 1920.
Affidavit of Maurice Stoney. [Tab §]

Maurice’s mother was also a member of the Sawridge Band. William Stoney lived in
Slave Lake, Alberta on the edge of the Sawridge Indian Reserve, The Sawridge Indian
Reserve is located on the northeast boundary of the Town of Slave Lake, Alberta,

Affidavit of Maurice Stoney. [Tab 8]

In 1944, William Stoney and all of his family, along wim other members of Sawridge
Band, were enfranchised because William was working., Enfranchisement removed the
names of persons from the Indian Act, R.S.C. 1927, ¢. 98, section 114 and treated them as
not being Indians under the fudian Aet. They were not Canadian ‘Citizens® since
Canadian citizenship did not exist until at the carliest, January 1, 1947 with the first
Canadian Citizenship Act, S.C. 1946 which provided Canadian eitizenship to British

subjects born in or resident in Canada.

Affidavit of Maurice Stoney. [Tab 8]

William Stoney had 15 children, 10. are still alive today: Billy born in 1940; Maurice
born in 1941, Angeline born in 1944, Linda born in 1948, Bernie born in 1952, Betty

CAN: 228348451
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Jean born in 1954, Gail born in 1956, Alma and Alva (twins) born in 1958 and Bryan
born in 1959. Each of these children were or would have been on the pay list but for
enfranchisement. These are the Respondents to this Application by the Sawridge First
Nation to be an intervener,

Affidavit of Maurice Stoney. [Tab §]
On April 17, 1982, the Constitution Act, 1982, amended the Constitution, and recognized
and affirmed treaty and aboriginal rights in section 35:

35(1) The existing aboriginal and treaty rights of the aboriginal peoples of Canada are
hereby recognized and affirmed.

Constitution Act, 1982, seetion 35, [Tab 10]

Retroactive to April 17, 1985, Bill C-31 (R.S.C. 1985, ¢. 32 (1" Supp.) amended the

provisions of the Indian Act, R.S.C. 1985, I-3 to bring the /ndian Act into line with the

provisions of section 15 of the Charter of Rights and Freedoms, for discrimination by

removing sections 109 to 113 of the Jndian Act which had provided for enfranchisement.

Indian Affairs knew before 1985 that these provisions were unconstitutional under the

Constittion Act, 1982.

Indian Act, R.8.C. 1970, ¢. 16, ss. 109-112 and Indian Act, R.S.C. 1985, ¢. I-5 (showing
sections removed; 4n Act to Amend the Indian Act, SC 1985, ¢. 27, section 4 amending
section 6 (1)(c), section 10 (4) and (5), section 11(1)(¢c) and section 19 repealing sections
109 to 113 from the Act. [Tab 1]

Canada brought a motion for a mandatory injunction against Sawridge in 2003 and
obtained a mandatory injunction compelling Sawridge Band to record the memberships
of persons whose memberships in Sawridge Band were required by Bill C-31 (“acquired
rights™) effective April 17, 1985 to be included as Sawridge Band members. Sawridge
First Nation assumed control of its membership at some point in the summer of 1985,
having given notice to the Minister on July 8, 1985. The Minister of Indian Affairs
specifically reminded Chief Walter Twinn of this requirement to record and include all of

the persons whose membership was restored by Bill C-31 on the Band list for Sawridge,

in a letter dated September 26, 1985,

CAN: 228348451
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Sawridge Band v. Canada, [2003] 4 FCR 748, paras, 31-40, [Tab 3]

Sawridge Band v. Canada, 2004 FCA 16, pdras. 28-35, 51-52, 56, [Tab 4]

As the Federal Court of Appeal in January, 2004 held Sawridge First Nation cannot enact
membership rules that “operate to deny membership to those individuals who come
within paragraph 11 (1) (c). ... That distinetion is not permitted by the Act”. Further, the
Order of Mr. Justice Hugessen, affirmed by the Federal Court of Appeal, applies to all:

..s.inéiﬂviégaiswhe acquired the right to be members of the Sawridge Band before it took
control of its Band List, with the full rights and privileges enjoyed by all Band members,

Without restricting the generality of the foregoing, this order requires that the following
persons, ...

Maurice Stoney’s membership in Sawridge was properly recorded on the Sawridge Band
List when he was born in 1941. It was removed when his family was enfranchised but
Sawridge Band has refused to comply with Bill C-31 and Sawridge First Nation has
refused to comply with the Mandamus Order of the Federal Court in 2003, confirmed on
appeal, to restore Maurice and his brothers and sisters as members of Sawridge.
Nevertheless, under this Federal Court Order of Mandamus still in effect today, Maurice
Stoney and all of his living brothers and sisters are members of Sawridge Band so that
they are beneficiaries of the 1985 Sawridge Trust.

Affidavit of Maurice Stoney, Exhibit I, pp. 34-5. [Tab 8]
SHOULD SAWRIDGE FIRST NATION BE AN INTERVENER

Sawridge First Nation has consistently argued that they are not a party to the 1985
Sawridge Trust.

1985 Sawridge Trust, supra, paras 15-20, [Tab 7]
Sawridge now argues that they should be permitted fo intervene.
Rule 2.10 provides:

On application, a court may grant status to a person 1o intervene in an action subject to
any terms and conditions and with the rights and privileges specified by the Court,

CAN: 22834645 1
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25, Interpretation of Rule 2.10 often starts with the decision of the Alberta Court of Appeal in
Pedersen v. Alberta where the factors for granting intervener status are set out:

... The case authorities on granting leave have considered the following questions as

factors in determining whether to grant intervener status:

1 Will the intervener be directly affected by the appeal;

2. Is the presence of the intervener necessary for the court to properly decide the
matier;

3. Might the intervener’s interest in the proceedings not be fully protected by the
parties; _

4. Will the intervener’s submission be useful and different or bring particular
expertise to the subject matter of the appeal;

5. Will the intervention unduly delay the proceedings;

6. Will there possibly be prejudice to the parties if infervention is granted;

7. Wwill i‘atervesxﬁeﬁ widen the lis between the parties; and

8, Will the intervention transform the court into a political arena?

Pederson v. Alberta, 2008 ABCA 192, paras. 3-4. [Tab 11]

26.  Leave may be granted using a more lenient standard in cases that involve constitutional
issues however this is not such a matter. This case is concerned with who are and who
are not beneliciaries to the 1985 Sawridge Trust.

Pedersen, supra, para. 4. [Tab 11]

27.  In Pedersen, leave to intervene was denied on the basis that:

...it could not be said that the proposed intervener was going to contribute usefully to the
appeal by providing “fresh information or a fresh perspective on an important
constitutional or public law issue”,

R v, J LA, 2009 ABCA 324, para. 16. [Tab 12]

28, Chief Justice Wittmann followed Papaschase Indian Band v. Canada (Attorney General)
which Sawridge First Nation relies on in their Application, in R v. Hirsekorn, following
the two slep approach where the court must consider the subject matter prior to
considering whether the proposed intervenor has a direct interest in the matter.

R. v. Hirsekorn, 2011 ABQB 156, paras. 12-13, {Tab 13]

CAN: 22834845.1
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Intervener status is discretionary and should be exercised sparingly. This requires that
the interest 1o be provided by an intervener, should provide a fresh or different
perspective or special expertise. Traditionally, private rights must be at stake to be

permitted Lo intervene however there are no private rights at issue here.
R.v. 8.CA., 2013 ABCA 80, paras. 7-9. [Tab 14]

It is submitted that Sawridge First Nation does not provide any [resh or different
perspective than the Trustees of the 1985 Sawridge Trust. These Trustees include the
Chief of Sawridge First Nation and the 1985 Sawridge Trustees are already represented
by at least three law firms: Roland Twinn, Chief of the Sawridge First Nation and
Trustee of the 1985 Sawridge Trust; Walter Twin, Bertha L’Hirondelle and Clara Midbo,
Trustees of the 1985 Sawridge Trust, all represented by Doris Bonora of Dentons and
Marco Poretti of Reynolds Mirth; and Catherine Twinn is represented by Karen Platten,
Q.C. of McLellan Ross.

Canada Aboriginal Affairs and Northern Development Canada. Governance of Sawridge
First Nation. List of Chief and Council [Tab 15]

The issue of who was part of the Sawridge Band is a matter within the jurisdiction of
Canada as determined by the Federal Court in 2003 when the mandatory injunction was
granted and this mandatory injunction was upheld by the Federal Court of Appeal.
Canada is the responsible party for membership in the Sawridge Band prior to the
approval by the Minister of the status to control membership that he granted to Sawridge
First Nation when they received his approval at some point between July 8, 1985 and the
end of September, 1985, At the end of September, 1985, the Minister of Indian Affairs
advised Sawridge First Nation that they must comply with the provisions of Bill C-31.

They continue 31 years later to not comply.

Sawridge First Nation has a long history of applications against every effort of Bill C-31
acquired rights members 1o be properly dealt with. In 2009 in Sawridge Band v. Canada,
the Federal Court of Appeal dismissed the appeal brought by Sawridge and stated:

The dismissal of the action was the end of the retrial of an action commenced on January
15, 1986, The appellants were seeking an order declaring that certain amendments to the

CAN: 228348451



-

Lo | E— |

[

33.

“11-

Indian Aet, R.S.C. 1985, ¢, I-3, breached the appellants’ rights under section 35 of the
Constitution Act, 1982. The statutory amendments compelled the appellants, against their
wishes, to add certain individuals to the list of band members. The appellants argue that
the legislation is an invalid attempt to deprive them of their right to determine the
membership of their own bands,

The first trial began in September 1993 and ended wxih a dismissal of the action on July
6, 1995 (Sawridge Band v, Canada (T.D.), [1996] 1 F.C. 3). That decision was set aside
by this Court on the basis of a reasonable apprehension of bias (Smwridge Band v.
Canada (C.A4.), [1997] 3 F.C. 580, appizeatii}ﬁ for leave to appeal dismissed December 1,

1997). A new trial was ordered. It began in January of 2007, after almost 10 years of
procedural disputes and delays.

The action was dismissed again because, on January 7, 2008, the apy«z:ﬁa:ﬁs informed
Justice Russell that they would not be calling further evidence. ... The action was
formally dismissed on March 7, 2008.

Sawridge Band v. Canada, 2009 FCA 123, paras. 3-5. [Tab 16]

Sawridge First Nation has consistently failed to comply with the orders of the Federal
Court since Mr. Justice Hugessen granted the Mandatory Injunction against them in 2003
and it was upheld by the Federal Court of Appeal in 2004,

Sawridge Band v. Canada, [2003] 4 FCR 748, paras. 31-40. [Tab 3]
Sawridge Band v, Canada, 2004 FCA 16, paras. 28-35, 51-52, 56, [Tab 4]

In 1989, an action was commenced by Elizabeth Bernadette Poitras to be recognized as a
member of Sawridge First Nation pursuant to the provisions of Bill C-31 (and consistent
with the Mandamus given in 2003 and upheld in 2004) and these proceedings still
continue after 24 years. In 2013, the Federal Court concluded that the constitutional
issues were determined by the Sawridge Band action described above., In 2003, Mr.
Justice Hugessen had issued the mandatory injunction against Sawridge and this was
affirmed by the Federal Court of Appeal. This did not, however; stop Sawridge First
Nation from denying Elizabeth Poitras’ membership although Sawridge First Nation has

no legal ability or constitutional right to do so.

In 2010, Mr. Justice Hugessen ordered that “the issue of Ms. Poitras’ membership in the
band is now moot” because Sawridge had lost its lawsuit to have the provisions of Bill C-

31 declared to be unconstitutional. Sawridge First Nation appealed this Order and the

CAN: 228346454
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Federal Court of Appeal dismissed the appeal. Sawridge First Nation still today
continues with its actions denying membership to Elizabeth Poitras, who is one of the
persons covered by the 2003 Mandatory Injunction although a 3 day mediation
conference is scheduled to commence on January 17, 2017 in the Federal Court to resolve

the issues of damages.

Walter Patrick Twinn et al. v. Elizabeth Bernadette Poitras, 2012 FCA 47, [Tab 17]
Elizabeth Bernadette Poitras v. Walter Patrick Twinn et al, 2013 FC 910, paras. 1-19.
[Tab 18]

Recorded entries for Federal Court Action No. T-2655-89. [Tab 19]

Like Elizabeth Poitras, Maurice Stoney and his brothers and sisters have faced a tortuous
long process with no success in persuading Sawridge First Nation to abide by the
Mandatory Injunction issued by the Federal Court, confirmed by the Federal Court of
Appeal and as stated by the Case Management Judge Aalto, at paragraph 29, “[n]et to put
too fine a tautological point on it - moot is moot is moot is moot”™,

Elizabeth Bernadetie Poitras, supra. para. 29. [Tab 18]

The desperation of trying to resolve this matter before iﬁc}* die, has led Maurice Stoney to
try to persuade Sawridge First Nation to accept him as a member under their scheme
created after the summer of 1985, even though this scheme does not apply to him and he
and his brothers and sisters are already members of Sawridge Band as required by Bill C-
31. In 2011 he applied under the Sawridge First Nation membership rules and was

refused, as have all but 2 applicants, one who is the sister of Walter Twinn.
Storiey v, Sawridge First Nation, 2013 FC 509, [Tab 20]

The first Federal Court proceeding referred to by the 'Sawriége First Nation was an action
brought by Aline Huzar which was struck on procedural grounds not substantive grounds.
It related to a claim of the children and grandchildren of women who were excluded on
marriage from Sawridge. The primary ground argued by the Plaintiffs in that proceeding

was discrimination under the Charter related to these children and grandchildren.

CAN: 2283468481
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Maurice Stoney and his brothers and sisters” claim is different than this because they are

members of Sawridge Band.

Huzar v. Canada, [2000] FCI 873, paras. 1-3. [Applicant Sawridge First Nation Tab 1]

Maurice Stoney and his brothers and sisters are not re-litigating anything,  The
Mandatory Injunction of the Federal Court from 2003 affirmed by the Federal Court of
Appeal in 2004 applies to them. A previous decision from 2000 by the Federal Court or
Federal Court of Appeal (although on a procedural matter) is “‘overruled’ by the decision

on the Mandatory Injunction granted in 2003 and confirmed on appeal in 2004,

Maurice was registered as a member of Sawridge Band when he was born and until 1944,
Bill C-31 placed him back on the Sawridge Band list on April 17, 1985. Since 2003, this
Mandatory Injunction has been re-litigated by Sawridge First Nation over and over again
and they continue to fail to comply with it. Desperation of Maurice Stoney as his
brothers and sisters, all members of Sawridge Band since April 17, 1988, die, does not

equale to abuse of process.

Abuse of process applies to the actions of the Sawridge First Nation in the Federal Court
and now in this Court where they have strongly argued that they are not a party to this
proceeding but expect to now be an “intervener” because they allege that they have a
clear direct interest. Canada is the party who has a ‘clear direct interest’ in the persons
who were recognized as members of Sawridge Band on e{x@ril 17, 1985, Sawridge First
Nation does not. Sawridge First Nation has no control over its members prior to the date
it removed itself from the provisions of membership in the Indian At in the summer of
1985.

Sawridge First Nation blazingly argues that its ability to have the issue “adjudicated in
the proper forum™ is breached by dealing with Maurice Stoney’s application for himself
and his brothers and sisters yet they have breached a Mandatory Injunction granted by the
Federal Court in 2003, confirmed by the Federal Court of Appeal in 2004 and reiterated

continuously since that date by the Federal Court including Prothonotary Aalto who

CAN: 22834845.1



| E— | | —

43,

44,

V.

45,

46.

47.

-4 -
noted in 2013 in Poitras v. Twinn, at paragraph 29 “Not to put too fine a tautological
point on it - moot is moot is moot is moot™.

Sawridge First Nation is plainly in breach of the Federal Court Orders but it’s perspective

is not unique.

Sawridge First Nation does not have a direct and fresh perspective to offer in this

application and they should not be granted intervener status.

SAWRIDGE  FIRST  NATIONS® IMPROPER  APPLICATION TO
STRIKE/DISMISS '

Until Sawridge First Nations” application to be added as an Intervener in this proceeding

is granted, Sawridge First Nation’s application to dismiss Maurice Stoney and his

brothers and sisters application is improper and not permitted by the Order of August 24,
2016. Nor is it consistent with the judgment of this Cowrt in December 2015 where
Sawridge First Nation plainly argued that it was not a party and was only present because
of the application under Rule 5.13 for questioning. Sawridge First Nation has no right to

be submitting anything on this question.

As the Court of Appeal stated in Piikani Nation v. Kostic, “the parties to a lawstit control

how it runs, and non-parties can take no steps whatever in it, without permission of the
court, obtained after notice to all the parties”. Here the permission of the Court only
allows an application by Sawridge First Nation to be added as an infervener to this
application on the 1985 Sawridge Trust.

1985 Sawridge Trust, supra, paras. 15-20. [Tab 7]

Ptikani Nation v. Kostic, 2015 ABCA 60, para. 1. [Tab 21]

See also Kohler v. Apotex Inc., 2015 ABQB 610, para. 7. [Tab 22]

Submission of argument by Sawridge First Nation, from paragraphs 50 to 73 should be

struek.

CAN: 228348454
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In the alternative, as Mr. Justice Slatter stated in Reece v. Edmonton (City); that abuse of
process tay be used to control misuses of the judicial system, Sawridge First Nation’s

actions are a misuse of the judicial system,
Reece v, Edmonton (City), 2011 ABCA 238, paras. 16-20. [Tab 23]

As the decision of Case Management Judge Aalto in Poirras v. Twinn, at paragraph 29
“Not to put too fine a tautological point on it - moot is moot is moot is moot”. But
Sawridge First Nation does not give up, even after 13 years, but instead alleges that
matters prior to its independent right to determine membership, (that are governed
entirely by Bill C-31) make the application by Maurice Stoney and his brothers and
sisters, an abuse of process. Sawridge First Nation openly applies to this Court for re-
litigation of a settled issue - settled by the Federal Court, numerous times over the years

without Sawridge First Nation ever complying with the Federal Courts” rulings.

The question determined by prior proceedings which have involved Maurice Stoney are
matters under the membership provisions of the Sawridge First Nation only applicable to
matters after the summer of 1985, and with no_application to events arising because of
Bill C-31 on April 17, 1985. These are matters which are entirely the responsibility of
Canada not Sawridge First Nation,

Issue Estoppel is a doctrine of public policy which Mr. Justice Binnie noted in Danyluk v.

Ainsworth Technologies Inc., prevents re-litigation by the same parties. Sawridge First

Nation, as noted above, continues even here, to re-litigate the question of membership for
persons who are members because of Bill C-31 which corrected unconstitutional matters
as of April 17, 1985, prior to the Sawridge First Nation having any jurisdiction to address

these membership issucs,

Sawridge Band is not Sawridge First Nation for the purpose of this question and this
proceeding. The key date here is April 17, 1985 but for Sawridge First Nation the first
date that they can have anything to say about is in the summer of 1985. Canada is the

only entity that may speak to this issue.

CAN: 228546451
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Danyluk v, Ainsworth Technologies Inc., [2001] 2 SCR 460, paras. 18-25, 59-60, 62-64.
[Sawridge First Nation Brief Tab 14)

It is submitted that the issue - acquired rights - and the right of unspecified persons
including Maurice Stoney and all of his brothers and sisters to membership in Sawridge
Band on April 17, 1985, was already determined by the Federal Court of Appeal in
January, 2004. Maurice Stoney and his brothers and sisters are beneficiaries under the
1985 Sawridge Trust. The Sawridge First Nation does not have a direct interest such that

it can be granted status as an intervener.
ORDER REQUESTED

It is respectfully submitted that the application by Sawridge First Nation to be granted

intervener status should be dismissed with costs.

[t is submitted that the improper application of Sawridge First Nation, with no standing
whatsoever, to strike the application by Maurice Stoney and his brothers and sisters,

should be struck with increased costs.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 27th day of October, 2016.

| S

| S—

DLA Piper (Canada) LLP.

3
P
Per; 4 r

Priscilla Kennedy |
Solicitor for Maurice Stoney and
his brothers and sisters

CAN: 228346451
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INTRODUCTION

All submissions by Sawridge First Nation (*Sawridge™) on the merits of the Stoney

Application are 10 be considered by this Honourable Court only i Smwridge is granted

leave to intervene in the Stoney Application.

On September 28, 2016, Sawridge filed its written submissions selting oul its position
that it should be granted siatus to intervene in the Stoney Application, along with its

response to the merits of the Stoney Application.

On September 28, 2016, the Stoney Applicants also fled thelr written submissions on the

merits of the Stoney Application.

These submissions are intended 10 sazgsp%cmmi the September 28, 2016 written
submissions ol Sawridge dealing with the merits of the Stoney Applicaton by responding

to the arguments put forth by the Stoney Applicants in their written submissions.

Sawridge’s intends to address the merits of the Stoncy Applicants” submissions by

addressing cach of the following areas of concern:

{a) There are a number of factual inaccuracies in the Stoney Applicants” submissions,
many of which stem from the inaccuracies in the Affidavit of Maurice Stoney.
filed in support of the Stoney Application. This Honourable Cowrt should give
little, 3f any, weight to Maurice Stoney’s Affidavit, as his counsel effectively
refused 1o permit eross-examination on the substance of the Affidavit and refused

to permit Sawridge

&
pe

to participate in the cross-examination.

{bj The Staney Applicants have mischatacterized or misinterpreted the decisions of
the Federal Court and the Federal Court of Appeal concerning “acquired rights™
membership and the impact of those decisions on the Stoney Applicants. The

Stoney Applicants are not acquired rights members of Sawridge.

(¢} There is a clear relationship between the arguments advanced by the Stoney
Applicants in the Stoney Application and the previous Hiigation between Maurice

Stoney and Sawridge concerning membership,

SETHERDOUN 2t
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() The Stoncy Applicants have failed to make any submissions on why they should

be granted intervenor status in accordance with the well-recognized fesal test for

swme.

(e} The Stoney Applicants” submissions further justify Sawridge's request for costs

on a selicitor and his own elicnt basis. as Sawridge has yet again been required 1o
respond to identical arguments previously advanced by Maurice Stoney regarding

the Stoney Applicants” alleged entitlement 1o automatic membership in Sawridge.

Ii

o

SUES
The issues before this Honourable Court are as follows:

{a) Should the Stoney Application be struck, in whoele or in part, pursuant to Rule

3.68 of the Rules of Cowrt?
(b Inthe alternative, should the Steney Application be dismissed?

(¢} If'the Stoney Application is struck and/or dismissed by this Honourable Court, is
Sawridge entitled to costs on a solicitor and his own client basis, or, in the

alterpative, costs on an enhanced basis?

Sawridge’s submits that all of these questions should be answered in the affivmative, for
the reasons set out in its submissions of September 28, 2016 and for the additional

reasons set out below.
ANALYSIS

The Stoney Applicants’ submissions contain factual inaccuracies and little to
no weight should be given fo the Affidavit evidence of Maurice Stoney.

The Stoney Applicants’ submissions are rife with factual ihaccuracies, the most notable
of which is an assertion that Maurice Stoney and his siblings are members of Sawridge
and are beneficiarics of the 1983 Trust. None of the Stoney Applicants are members of

Sawridge or beneficiaries of the 1985 Trust

30 DOUX 2
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As discussed below and in Sawridge’s submissions of September 28, 2016, the issue of
Maurice Stoney’s (and therefore his siblings”) alleged membership in Sawridge, on the

& w

basis of “acquired rights™ or an automatic entitlement to membership under Bill C-31, has

been adjudicated and is res fudicatu. Further litigation of this membership is barred by

the doctrine of issuc estoppel.

The Stoney Applicants are not acquired rights members. They are not members of
Sawridge. They have never been members of Sawridge at any time so as (o make them

benefictaries ol the 1983 Trust

Sawridge takes issue with many other statemens presented as “lact™ in the Stoney

Applicants” submissions and Maurice Stoney's Affidavit, such ag the loliowing;

() The Stoney Applicants assert that Maurice Stoney and all of his brothers and
sisters were born to Willilam and Margaret: Stoney: however, there is no
corroborating evidence to support this finding. On his enfranchisement
documents, William Stoney only listed two minors, Alvin and Maurice, while the
Stoney Applicants assert that Billy Stoney was also a son of William Stoney at the

time-of his enfranchisement.

(b)  The Stoncy Applicants assert that Willlam Stoney enfranchised because he was
working; however, the enfranchisement documents indicate that Wi Hiam Stoney
voluntarily applied for enfranchisement and was paid $777.08 for his, his wife's
and his two minor son’s (Alvin and Maurice) share of the band funds upon their

enfranchisement on August 1, 1944,

Sawridge need not address these and other inaccuracies in detail, as they are ultimately
irrelevant. The Stoney Applicants’ position depends upon on a finding that they are
members of Sawridge, which linding cannot be made in light of prior judieial

determinations. |

Additionally, the Stoney Application and the Stoney Applicants™ written submissions are
based on the Affidavit of Maurice Stoney. Mauriee Stoney's counsel refused o permit

counsel [or Sawridge to attend at the Questioning of Maurice Stoney on his Aflidavit.

SER ELEUAR O
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3. The Staney Applicants have mischavacterized or misinterpreted previous
Federal Court and Federal Court of Appeal decisions.

14, The Stoney Applicants incorreetly assert that the Federal Court issued an Order of
Mandamus in Sawridge Band v Canada, [2003] 4 FCR 748, compelling Sawridge 1o
restore the Stoney Applicants ax members of Sawridge on the basis that the Stoney
Applicants are “acquired rights™ members under Bill C-31.

[ In Savwridge Band v Canada, [2003] 4 FCR 748, Justice Fugessen considered an
application by the Crawn for a interlocutory injunetion requiring Sawridge 1o enter and
record the memberships of persons whose membership in Sawridge were required by Bill
C-31. In particular, the Crown sought to lave the names of 11 women. who had lost their
membership status in Sawridge due 1o their marriages 1o non=Indian men. restored to the
membership list pursuait 10 Bill C-31.

16, Justice Hugessen summarized the intention of Bill C-31, as follows:

While | shall later deal in detail with the precise text of the relevant amendments,
[ eannot do better here than reproduce the Court of Appeal’s brief description of
the thrust of the legislation when it set aside the first judgment herein and ordered
anew trial [Sawridge Band v. Canada, 1997 CanLIT 5294 (FCA), [1997] 3 P.C.
380 (C.AL), at pavagraph 2]:

Briefly put, this legislation, while conlerring on Indian bands the

right to control their own band lists, gblived bands ro include in

their membership certain persons who became entitled 1o Indian

status by virtue of the 1985 legislation. Such persons included:

women _who had become disentitled 1o Indian_ staus through

marriage 10 non-indian men and the children ol such women: those

who had lost status because their mother and paternal grandmother

were non-Indian and had eained Indian status through marriage (©

an Indian: and those who had lost status on the basis that they were

illegitimale offspring ol an Indian woman and a non-Indian man.

LRRROTG0GIX: 2

Furthermore, the transeript from that Questioning shows that his counsel effectively

interrupted, obstructed, and refused to permit any Questioning on the substance of the

“Application and Affidavit. As such. the tuth of the evidence conined i Maurice

Stovey’s Affidavit has not been tested. Accordingly, his evidence should be given little to

o weight.
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Bands assuming control of their band lists would be obliged to
accept all these people as miembers. Such bands would also be
allowed, if they chose. to accept certain other catceories of persons
previously exeluded (rom [ndian status,

Serwricdge Band v Canada, 2003 FCT 347, [2003] 4 FCR 748, at para | [ Tab 1] [Emphasis added]

lustice Hugessen reviewed the relevant provisions of Bill .31 and tumed 10 the
legislative debates surrounding its enactmient in order to clarify that its purpose and
infention was to creale an automatic entitlament o membership 1o women who had lost

their status because they married non-Indian men:

Although it deals specifically with Band Lists maintained in the Depariment,
section 11 clearly distinguishes between aatomatic, or unconditional, entitlement
to membership and conditional entitlement to membership. Subsection 11(1)
provides Tor auvtomatic _entitlement 10 eertain_individuals g5 ol the dawe the
amendments came into foree, Subsection 11(2). on the other hand, potentially
leaves o the bund's disgretion the admission of the descendants of women who
"married out”

The debate in the House of Commons. prior 1o the enactment of the amendments,
reveals Parliament's intention to create an automatic entitlement to women who
had lost their status because they married non=Indian_men. Minister Crombic

stated as follows (House of Commons Debates, Vol. I, March 1, 1983, page
2-6&%4}:

... today, [ am asking Hon. Members to consider legislation which
will eliminate two historic wrengs in Canada’s legislation
regarding Indian people. These wrongs are  discriminatory
treatment based on sex and the conwol by Government of
membership in Indian conmunities.

A little further, he spoke about the carelul balancing between these rights in the
Act. In this scetion, Minister Crombie referred to the difference between status
and membership. He stated that, while those persons who lost thelr status and
membership should have both restored. the descendants of those persons are only
automatically entitled 10 status (House of Commons Debates, idem, al page
2643

This legislation achieves balance and rests comfortably and fairly
on the principle that thase persons who lost status and membership
should have their status and membership restored. While there are
some who would draw the line there, in my view [aimess also

demands that the first generation descendants of those who were

TN Y
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wronged by discriminatory legislation should have status under the
Indian Act so that they will be eligible for individual benefits
provided by the federal Government. Fowever, their relationship
with respect to membership and residency should be determined by
the relationship with the Indian communities to which they belong,

Still further on, the Minister stated the fundamental purposes of amendments, and

explained that. while those purposes may conflict, the fairest balance had been
achieved (House of Commons Debates, idem, at page 2646):

... ' have 1o reassert what is unshakeable for this Government with
respect to the Bill. First, it must include removal of discriminatory
provisions in the Indian Act; second, it miust include the restoration
of status and membership to those who lost stanis and membeérship
as a result of those discriminatory provisions; and thivd, it must
ensure that the Indian First Nations who wish to do so can control
their own membership. Those are the three principles which allow
us to find balance and fairness and to proeced confidenty in the
face of any disappointment which may be exprcssed by persons or
groups who were pot able to accomplishy 100 per cemt of thebr own
particular goals.

This is a difficult issue. It has been for many years. The challenge
is suiking, The fairest possible balance ‘must be struck and |
believe it has been struck in this Bill 1 believe we have fulfilled
the promise made by-the Prime Minister in the Throne Speech that
diserimmation in the Indian Act would be ended.

AL n meeting of the Standing Conunittee on Indign Affairs and Northern
Development, Minister Crombic again made it clear that, while the Bill works
towards foll Indian self-government, the Bill also has as a goal remedying past
wrongs (Minutes of Proceedings and Evidence on the Standing Committee on
Indian Affairs and Northem Development, Issue No. 12, March 7, 1985, at page
12:7%

Several members of this committee said during the debate on
Friday that this bill is just a boginning and not an end in ftself, but
rather the beginning of a process aimed at full Indian self-
government. | completely agree with that view. But before we can
create the futwre, some of the wronigs of the past have to be

e

corrected. That is, in part, the purpase of Bill C-31,
Furthermore, in the Minister's letter to Chiel Waher Twinn on September 26,

1983, in which he accepted the membership code, the Minister reminded Chiel
Twinn of subsections 10(4) and (5) of the Act, and stated as follows:

HETHOE DOCK B
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We are both aware that Parliament intended that those persons
listed in paragraph 6(1)(e) would at least initially be part of the
membership of a Band which maintains its own lisi. Read in
isolation  your membership rules would appear 1o create a
prevequisile to. membership of lawful residency or significant
commitment {0 the Band. However, 1 trust that your membc;‘*«;hi;§

- rules will be read in conjunction with the Act so that the persons
who are ¢ntitled to reinstatement 1o Band membership, as a result
of the Act, will be placed on your Band List. The amendnients
were designed to strike a delicate balance between the right of
individuals 1o Band membership and the rvight of Bands o control
their membership, 1 sponsorcd the Band control of membership
amendiments with a strongly held trust that Bands would fulfill
their obligations and act fairly and reasonably. 1 believe vou too
feel this way, based en our past discussions.

Sawridge Band v € mefa, 2003 POT 347, [2003] 4 BUR 748, ut paras 27-32 [ Tab 1] [Ewpliasis added]

Ultimately, Justice Hugessen ordered tha Sawridge enter or register the names of the 11
woman, and any others whe were acquired vights members, on its membership list. His
order was upheld on appeal in Sawridye Band v, Canade, 2004 FCA 16, [2004] 3 FCR
274,

The key here is the distinction between entitlernvent to status as an Indian under B3il] C-31
andrentitlement to membership in Sawridge. as noted by Minister Crombie in the excerpls

of the legislative debates referenced by Justice Hugessen.

Maurice Steney and his siblings are not acquired rights members of Sawridge by virtue of
Bill C-31, and the order of Justice Huggesen docs not apply w0 them. While Maurice
Stoney was entitled 1o status as an Indian by virtue of Bill C-31, he did not fall within the

categories of persons entitled to have his name entered on Sax\'uduﬁ* s membership list.

The Storey Applicants” assertion that the issue of sequired rights, and the rights of
unspecified persons including Maurice Stoney and his siblings o membership in
Sawridge, was determined hy the Federal Court of Appeal in Smwridge Band v. Canada,

2004 FCA 16, ]2004] 3 FCR 274 is, therefore, misleading and incorrect.

(ETIIDOON 24
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The arguments of the Stoney Applicants have already been advanced and
determined through litigs ation between Maurice Stoney and Sawridge.

In fact, Maurice Stoney’s current counsel advanced this very argument, that he is an
acquired rights member of Sawridge under Bill C-31, when she represenied him in
Federal Court on the judicial review of Sawridge’s denial of his membership application
from 2012 through 2013, She relied upon Justice Hugessen's decision in Sewridee Band
v Canada, [2003] 4 FCR 748 and the Federal Court of Appeal’s decision in Sawridge
Band v. Canada, 2004 FCA 16, [2004] 3 FCR 274, in support of her pesilion during the

judicial review,

Stoney's Memoranduwy of Fact and Law filed in Federal Court Action Neo. T-923-12, s paras 14 - 20 [Tab 2]

In his decision dismissing Maurice Stoney’s application for judicial review. lustice
Barnes recognized that if Maurice Stoney (and the other applicants) were acquired rights
members, then Sawridge could not refuse their membership applications pursuant to the
decision of Justice Hugessen which was upheld by the Federal Court of Appeal:

Faccept that. if the Applicants had such an acquired right of membership by virtue

of their ancestry, Sawridge had no rvight to refuse their membership applicarions:
see Savridee v Canada, 2004 FCA 16 (CanLIl) at para 26, [2004] FCIno 77.

Stomey v Sewrifeloe First Nagion, 2013 FO 309, al para 9 [Tab 3]

Justice Bames determined that Maurice Stoney was nol an acquired rights member, He
engaged in a thorough analysis of Mr. Stoney’s azsgmngmi regardiing his entitlement
membership under Bill C-31. He found that Bill C-31 did not provide Mawice with an
automatic right to membership in Sawridge. Rather, Justice Bares noted that Maurice
lost his right to nx-em%f;ers&ip when his father obtained enfranchisement for the entire

Stoney family:

The legislative balance referred to by Justice Mugessen is also reflected i the
2010 Legislative Summary of Bill C-3 titled the Gender Equity in Indian

FETIHRYTDOCX Y
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istration Act, SC 2010, ¢ 18, There the intent of E‘i%ii C-37 18 deseribed as
YW

m{i"

Bill C-31 severed status and band membership for the first time
and duthorized bands to control theit own membership and enact
their own membership codes (section 10). For those not exercising
that option, the Department of Indian Alfairs would maintain
“Band Lists™ (section 11). Under the legislation’s coniplex schemge
some registrants were granted aulomatic bund membership. while
others obtained only conditional membership. The Tornier group
mcluded women who had lost status by marrving out and were
reinstated under paragraph 6(1)(¢). The latter group included their
children, who acquired status under subscetion 6(2).

x s

I also cannot identily anvthing in Bill C-31 that would extend an automatic vight
ol membership in the Sawridge First Nation 1o William Stoney. He lost his right
3

to membership when his father sought and {}i}iﬁiﬁ@é enfranchisement for the
family. The legislative amendments in Bill C-31 do not apply to that situation.

Stenay v Seewridge First Narjon, 2003 PC 309, w pavas 112153 {Tab 3] {Bmphasis i original]

Justice Barnes also noted that the judicial review application was an attempt by Maurice
Stoney to re-litigate the matiers that were in igsue i the 19935 Action which was brought
by counsel on behalf of Mauwrice Stoney and others, relating to his entitlement to
membership as a result of Bill C-31. In the 1995 Action, the Federal Court of Appeal
determined that “[i]t is clear that, until the Band's membership rules are found (o be
invalid, they govern membership of the Band and that the respondents [including
Maurice Stoney| have, at best, @ right to apply to the Bund for membership.”™ Justice
Barnes accordingly concluded that the arguments velaled to Bill C-31 were barred under

the doctrine of issue estoppel.
Huzar v Canada, 2000 CarsweliNat 1132 (FCAY: at paras 4 and 5. [Tab 4]
Stoney v Savwyidue Firse Narion, 2013 FC 509, at pasa 17 {Tab 3]

As such, the Stoney Applicants” assertion that this matter is unrelated 1o the judicial
review application (or for that matier the 1995 Action) is disingenueus. Having regard to

the definition of “Beneficiaries™ in the 1983 Trust, which is tied w membership, the

BTURUTLOCK, 3
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Stoney Applicants’ position that they are beneficiaries pre-supposes d;’;iﬁ is conditional

upon their assettion that they are members of Sawridge.

This very issue of automatic entitlement to membership was at the heart of the 2012
Action, as is demonstrated by a review of the memorandums of fact and law filed by the

parties in the 2012 Action.
Stoney's Memorandum of Faovand Law filked in Federal Court Action No. "0-923-12, at paras 14- 20 [Tab 2]
Sawrldge’s Memorandum of Fact and Law filed in Federal Conrt Action Ne. T-=923-12, avparas 2130 [Tab 5]

For the reasons set out in Sawridge’s written submissions filed on September 28, 2016
and the reasons set out above, it is clear that Maurice Stoney and his siblings are not
members of Sawridge and have not been members of Sawridge at any point in tme

which would nwke them beneficiarics of the 1983 Trust

Sawridge submits that the Steney Application should be struck, as the basis for Mr.
Stoney and his family o request status as a party is directly vonnected to their assertion

that they are or have been members of Sawridge.

As that issue is res judicara, the Stoney Applieation constitutes an abuse of process. In
the alternative, the fact that the miembership-related matters at the heart of the Stoney
Application have already been adjudicated isa basis for dismissing said application.
The Stoncy Applicants have failed to address the merits of their application
for intervenor status, which ought to be dismissed in any event,
The Stoncy Application purports to be an “Application to be added as a party or
intervenor’; however; the Stoney Applicants’ submissions do not address the merits of

their application for intervenor status.

The two-slep approach for reviewing applications to intervene was set out in Sawridge’s
September 28, 2016 briel. In short, a person should be given intervenor status il they are
specially affected by the decision in a maiter or have some special expertise or

perspective concerning the issues in a matter,

LETIOITY DOCK, 4
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The Stoney Applicants are not members of Sawridge and are not beneliciaries of the
1985 Trust. such that they are not specially affeeted by any ol the issues in the wiz?aim
Action: In any event, they have provided no evidence as to any special expertise or
perspective cancerning the issues in the within Aetion which would warrant them beiny

granted intervenor status,

The Stoney Applicants’ submissions further justify Sawridge’s elaim to
entitlement to solicitor and client or enhanced costs for this Application,

In its September 28, 2016 written subimissions, Sawridge noted that the following may

provide grounds for an award of solicitor and client costs:

@) Conduet ol a party that was unnecessary or that unnecessarily lengthened
or delayed the action or any stage or step-of the action:

{b) Any application, proceeding or step in an action that was unnegeessary,

improper ora mistake;

(€} A person has engaged in misconduct or conduet that is reprchensible,
scandalous or outrageous; and

(d) A person has done something o hinder, delay, or conjuse the | [itigation,
where there was no serious issue of fact or law which required the lengthy,
expensive proceedings.

It has become abundantly clear from a review of the Stoney Applicants’ written
submissions that the Stoney Application is, al base, the nost recent attemipt 1 a
longstanding pattern of Maurice Stoney tand his family) using any and all udamﬂ mSans

to try to assert some entitlement to membership in Sawridge.

The Stoney Applicants’ attemipt to phrase the issue as one relating to the definition of
“Benefiefaries” under the 1985 Trust, as oppesed o one of membership, is disingenuous.
A determination that Maurice Stoney and his siblings are beneficiaries of the 1985 Trust

is conditional ona determination that they were members of Sawridge in 1982,

The Stoney Applicants are not imembers of Sawridge and have never been members of
Sawridge @t any time so as to make them beneliciaries of the 1985 Trust. This

membership issue has been litigated in the 1995 Action with representation from counsel.

TETHROTDOCX, 3t
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It was re-litigated in the 2012 Action (judicial review) by the very same counsel who now

purports to make the same arguments in support of the Stoney Application.

Sawridge has yet again had 1o respond o the same arguments advanced by Maurice
Stoney in the 1995 Action and the 2012 Action. Justice Barnes noted in the 2012 Action
that the attermpl to re-litgate Maurice Sloney’s entitlement to automatic membership in

Sawridge was barred by the doctrine of issue éstoppel having regard to the decision of the

Federal Court of Appeal in the 1995 Action. Maurice Stoney, who was represented by the

rery same counsel in the 2012 Action, did not appeal Justice Barnes” decision,

[tis not open to the Swoney Applicants 1o now altempl te Htigate the membership alresh
in the within Action, wheﬁ‘ the membership issue is res Judicdta and barred by the

doctrine of issue estoppel.

The Stoney Applicants™ attempt to re-lingate the membership issue in this forum is, in the

least., conduct that was unnccessary and that unnecessarily lengthened and delayed an
already lengthy action. At worst, the Steney Applicants” conduct is reprehensible and
outrageous having regard to the history of E‘itzigaiian between Maurice Stoney and

Sawridge concerning membership.

Furthermore, while purporting to bring an application which sought intcrvenor status as
an alternative 1o party status, the Stoney Applicants fuiled 1o even address the merits of

their application for intervenor status in their writien submissions.

Sawridge submits that, for the foregoing reasons and those reasons set out in its
submissions of September 28, 2016, the Stoney Applican(s’ conduct warrants an award of
soliciter and his own elient costs being made in Sawridge’s favour in respect of the

Stoney Application.

RELIEF REQUESTED

1f Sawridge is granted the status to iniervene o the Stoney Application, then for the

above reagons and those set out in its September 28, 2016 submissions, Sawridge prays

that this Honourable Court orders as follows:

IR0 HOUX: 2
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That the Stoney Application be struck pursuant 1o Rule 3.608 ol the Rufey of Conrt
{n the aliernative, that the Stoney Application be dismissed: and

That costs be paid 1o Sawridge by the Applicants on a solicitor and his own client

basis, or on an enhanced basis.

ALL OF WHICHIS R %ES‘i"E'f’f}i‘iEm_,‘}" SUBMITTED this 31% day of October, 2016.

»

PA Ri,gﬁliw?‘#i{;{a&WS 111

EDWARD 1. \fim ac.

Solicitors tor the Sawridge FFirst Nation

RN DOON, 28
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MEMORANDUM OF FACT AND LAW
FACTS
The Applicant, Maurice Stoney, was born a member of the Sawridge First Nation.

Affidavit of Maurice Stoney. ["?ab‘ B]

His grandfather, Johnny Stoney (also known as John Stephens), was a member of the
Alexander Band under Treaty No. 6, who married Henrietta Sin¢lair, a member of what

was then known as the Lesser Slave Lake Band, and became a member the Lesser Slave

- Lake Band with Chief Kinosayoo in or about 1895. The list of Kinosayoo's Band,

Sawridge, showing Johuny Stony as number 18 shows that Johnny Stony formally

transferred from Alexander’s Band on September 14, 1910,
Affidavit of Maurice Stoney. [Tab B]

Chief Kinosayoo signed Treaty No. & in 1899 on behalf of the Lesser Slave Lake Band,

recognized as a Band for that Treary signing.

Affidavit of Maurice Stoney. [Tab B]
Johnny Steney possessed Lands on the banks of the Lesser Slave River where he
operated a stopping place from 1895 on. These lands were initially considered to be held

by him in severalty under Treaty No. 8.

Affidavit of Maurice Stoney. [Tab B]

In or about 1912, Johnny Stoney and his family were recognized on the first paylist for
the Sawridge Band. He was a member of Sawridge, on the paylist of the Sawridge Band

until his death in 1956.
Affidavit of Maurice Stoney. [Tab B]

In 1920, Johnny Stoney was advised by Indian Affairs that his lands would be part of the

Sawridge Reserve,
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Affidavit of Maurice Stoney. [TabB] ~~~ -

Maurice’s father was William Stoney, son of Johnny Stoney. William Stoney and his

family lived in Slave Lake on the edge of the Sawridge Indian Reserve.

Affidavit of Maurice Stoney. [Tab B]

n 1944, William Stoney and his f"ém’iiy were enfranchised.

Affidavit of Maurice Stoney. [Tab B]

Maurice Stoney applied to Sawridge for recognition of his membership which was
automatic as a result of Bill C:31 on April 17, 1985.

Affidavit of Maurice Stoney, [Tab B]

The Sawridge Membership Rules did not become effective until September 26, 1985 and

these Rules are stated to require recognition of all “acquired rights” members. On

September 26, 1985 the Minister of Indian Affairs and Northem Development wrote o

Chief Walter Twinn to advise him of this.

~ Affidavit of Maurice Stoney. [Tab B]

Sawridge refused fo review the membership applications submitted in the years since
1985 until they *concluded” that they had a ‘completed membership form’ from Maurice
Stomey. Throughout the years since he first approached Sawridge until‘ December 7,
2011, he was advised that é‘amid’ge was not cmxsidsri:zg membership applications. On
December 7, 2011, he was advised that the Council of Sawridge First Nation had denied

hiis application for membership.

Affidavit of Maurice Stoney. [Tab B]

Completed. Application of Maurice Stoney from Exhibit B to the Affidavit of Roland
Twinn. [Tab C].

Exhibits C, D, G, H, L, J, K, L, M, N, O, P, Q, and R to the Affidavit of Roland Twinn.
(Tab C]

On December 19, 2011, he appealed this decision denying his Membership in Sawridge.
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Affidavit of Maurice Stoney. [Tab B]

Exhibit T to Affidavit of Roland Twinn, [Tab C]

The Appeal Committee heard the appeal regarding Maurice’s membership on April 21,
2012 and provided their decision on May 7, 2012 upholding the decision of Chief and
Council denying his membership. The wording used was the same as the wording for
denying his cousins membership, Aline Huzar and June Kolosky T-922-12. A judicial

review of this appeal decision was filed in the Federal Court on May 11, 2012,

Affidavit of Maurice Stoney. [Tab B]

Exhibits W and Y to the Affidavit of Roland Twinn. [Tab C)
Beyond Jurisdiction: Requirements of Section 10(4) and 10(5) of the Indian Act

It is submitted that section 10, subsections 1, 4, 6, and 7 of the Indian Act provide the

basis for determining membership in a band.

(1) A band may assume control of its own membership if it establishes membership rules
for itself in writing in accordance with this section and if, after the band has given
appropriate notice of its intention to assume control of its own membership, a majority of
the electors of the band gives its consent to the band’s control of its own miembership,

(4) Membership rules established by a band under this section may not deprive any
person who had the right to have his name entered in the Band List for that band,
immediately prior to the time the rules were established of the right to have his
name so entered by reason only of a situation that existed or an action that was
taken before the rules came into force.

(6) Where the conditions set out in subsection (1) have been met with respect to a band,
the council of the band shall forthwith give notice to the Minister in writing that the band
is assuming control of its own membership and shall provide the Minister with a copy of
this membership rules for the band.

(7) On receipt of a notice from the council of a band under subsection (6), the Minister
shall, if the conditions set out in subsection (1) have been complied with, forthwith:

(a) give natice to the band that it has control of its own membership; and

(b) direct the Registrar to provide the band with a copy of the Band List
maintained in the Department.

Indian Act, S.C. 1985, ¢. 27. [Tab 1]

26€
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On July 9, 1985, Sawridge First Nation submitted membership rules however this did not
complete the process for acceptance and effectiveness of these membership rules. Two
points are clear from the letter of the Minister of Indian Affairs to Chief Walter Twinn
dated September 26, 1985: first, membership consent did not occur until August 29,
1985, at the earliest, with the decision of the Minister being made as stated in his letter of
September 26, 1985; and second, that t-hesa membership rules must “respect acquired

rights” as set out in that letter from the Minister..

Affidavit of Maurice Stoney, Exhibit L. [Tab B]

A‘egcz}rziingﬁg it is submitted that on April 15, 1985, pursuant to Bill C-31, Maurice was a
person with the right to have his name entered in the Band List under section 6 of the
Indian Aect. The passage of time did not remove this right and did not permit Sawridge

Band to refuse to accept this “acquired rights™.

Twinn et al. v. Poitras et al., 2012 FCA 47 [Tab 2]; Leave to Appeal to the Supreme
Court of Canada dismissed July 19, 2012, Supreme Court of Canada Bulletin of
Proceedings July 20, 2012, #34760. [Tab 3]

In 2003, Mr. Justice Hugessen granted a mandatory injunction to Bertha L'Hirondelle
and 11 other women whose membership in Sawridge had been denied prior to passage of
Bill C-31. He found that the Sawridge had refused membership to Bertha L>Hirondelle

and the other 11, on the grounds that they were not resident on Reserve or had not

demonstrated a significant commitment to the Band and submit to interviews by the

Band. He found that these provisions violated the requirement for antomatic membership

provided by Bill C-31. Sawridge argued that these women had not applied for

‘membership by completing the 43 page application form but Mr. Justice Hugessen held

that this was a “red herring” because the issue was “whether those rules can lawfully be
used to deprive them of rights to which Parliament has declared them to be entitled™.

L'Hirandelle v. Canada, 2003 FCT 347, paras. 12, 58 23-27, 32-34 and 39. [Tab 4];
appeal dismissed 2004 FCA 16 [Tab 5]

At that time, Sawridge had an action alleging that Bill C-31 was unconstitutional

however that action has now been concluded and Bill C-31 is constitutional.
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Iwinn et al. v. Poitras et al, 2012 FCA 47 [Tab 2]; Leave to Appeal to the Supreme
Court of Canada dismissed July 19, 2012, Supreme Court of Canada Bulletin of
Proceedings July 20, 2012, #34760, [Tab 3].

Here, Sawridge argues as it did before, that “completed™ applications were not submitted
until 2011 however it is clear that the Applicant had been seeking to have his name added
throughout the period since 1985 just as Bertha L'Hirondelle and all others had done.

Twinn et al. v. Poitras et al., supra 2012 FCA 47 [Tab 2]; SCC Proceedings July 20,
2012, #34760. [Tab 3]

L ‘Hirondelle, supra, paras, 1, 3-5, and 12. [Tab 4]; para. 35 [Tab 5]
Affidavit of Roland Twinn, paras. 3-5. [Tab C]

Finally, it is settled law that the provisions of Bill C-31 recognized membership effective
April 17, 1985 of a number of classes of persons who had been excluded. Maurice was a
member of Sawridge who was disentitled to Indian starus from 1943 on because of the
enfranchisement of his family. On Aprﬁ 17, 1985 all of these enfranchised persons, were
entitled to have their names added to the Band list. Sawridge had no ability to exclude
th;air names from membership when they formulated their membership rules in July,

August and September, 1985.

Sawridge, supra. para. 1. [Tab 4]
Canada v. Sawridge Band, 2009 FCA 245 , paras. 7-10. [Tab 6]

Attorney General of Canada v. Larkmman, 2012 FCA 204, paras. 2, 10-14. [Tab 7]

Contrary to the Charter of Rights, Section 15 and te Section 35 of the Constitution
Act, 1982.

Sawridge has disputed the ability of enfranchised members to be Band mermbers since the
passage of Bill C-31 based on the argument that it had a right under section 35 of the
Constitulion Act, 1982, to determine who was a member of the Band. The matter of Bill
C-31 has been argued in the Courts for a very lengthy period of time and was
conclusively dismissed, Constitutional arguments based on section 35 and treaty rights

can no longer be argued.

2072
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Sawridge Band v. The Queen, 2008 FC 322 [Tab 8]; aff'd 2009 FCA 123 [Tab 9]; leave
to appeal to the Supreme Court of Canada dismissed December 10, 2009 [Tab 10].

In any event, it is clear that Johnny Stoney, the grandfather of Maurice, was accepted by
Lesser Slave Lake Band based on the membership of his wife, Henrietta Sinclair, in or
about 1895 and formally in 1910 by the Sawridge Band. His lands became part of the

Reserve for Sawridge.
Affidavit of Maurice Stoney. [Tab B]

It is submitted that the actions of Sawridge in refusing to acknowledge the membership
of Maurice is contrary to the aboriginal and Treaty rights recognized by section 35 of the

Consritution Act, 1982.

The actions of Sawridge are without an aboriginal and treaty basis and are discriminatory

under section 15 of the Charrer,

A.G. v. Larkman, supra. para. 13, [Tab 7]

Procedural Fairness

The Appeal Committee held that there “are no grounds to set aside the decision of the
Chief and Council”, The decision of the Sawridge Chief and Council refused the
applications of Maurice because he did not have “any specific “right” to have name
entered in the hMembersh‘;p List" and the Council did not feel that it was “in the best

interests and welfare of the First Nation™,
Affidavit of Roland Twinn, Tabs Sand Y. [Tab C]

As stated above, Maurice is entitled to membership as provided by Bill C-31 prior to the
establishment and recognition of the Sawridge membership provisions and he is and has
been entitled to be a member since April 17, 1985. There are no grounds to deny the

membership of Maurice.

%
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27.  The Sawridge First Nation Appeal Committee has a duty of procedural faimess requiring
an unbiased tribunal who must apply the law fairly. An institutional problem will violate

the principles of the rule against bias.
R. v. Lippe, [1991] 2 S.C.R. 114, pp. 32-38 and 47-52. [Tab 11]
Canadian Pacific Lid. v. Matsqui Indian Band, [1995] 1 S.C.R. 3, paras. 61-85. [Tab 12]

28. [t is submitted that the total membership of Sawridge First Nation is small being in the
range of 50 members and noted by the Federal Court of Appeal as 44 members. Only
three applicants have been admitted to membershipsince 1985 and these three are (were)
the sisters of the deceased Chief, Walter Twinn. The Appeal Commitiee consisted of 21
of the members of Sawridge and three of these 21 were the Chief, Roland Twinn and
Councillors, Justin Twin and Winona Twin, who made the original decision appealed

from.

Sawridge, supra., paras. 10. [Tab 6]

Affidavit of Roland Twinn, Tab Y. [Tab C]
29, It is submitted that there was ingtitutional bias and this decision must be sef aside.
VI.  Order Requested.

30. It is respectfully submitted that a Declaration should issue declaring that Maurice Stoney

is a member of Sawridge, with solicitor-client costs.

ALL OF WHICH IS SUBMITTED this _|Zday of kg

DAVISLLP. 7

{;}23”‘{

Per: i’ 4
Priséilla Kennedy

Solicitor for Maurice Stoney

Timg: 1.5 hours,

207
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INTRODUCTION

On Sepiember 28, 2016, Sawridge {iled its written submissions setting out its pesition
that it should be granted status to imtervene in the Steney Application {"Sawridge

Application™), along with its response to the merits of the Stoney Application.

On October 27, 2016. the Stoney Applicants filed their Response to the merits of the

Sawridge Application seeking intervenor status on the Stoney Application.

On October 31, 2016, the Office of the Public Guardian and Trustee C"OPGT™), as
representative of the minor beneficiaries of the 1985 Trust filed a one page letter

indicating it has no objection to the Stoney Application.

These submissions are filed as a Reply 10 the Stoney Applicants” response o the
Sawridge Application secking status and in response 1o the OPGT s October 31, 2016
letter. These submissions are intended to supplement the written submissions filed by

Sawridge on September 28, 2016 and October 31, 2016,

With respect to the Stoney Applicants” October 27, 2016 Response to the Sawridge

Application, Sawridge is compelled 1o address the ollowing issues:

(a) The Stoney Applicants continue 1o assert, incorreetly and without merit, that they
are aequired rvights members in Sawridge by virtue of Bill C-31. This assertion hag
been rejected by the Federal Court and is clearly incorrect based on the plain

wording of the subject legislation and the circumstances of the Stoney family.

(by By extension, the Stoney Applicants go on 1o assert, incorreetly and without
merit. that Sawridge has failed 10 comply, and continues o fail 1o comply. with
the Order of Justice Hugessen in Sawridge Bundd v Canadu, [2003] 4 FCR 748
requiring Sawridge to add the names of acquired rights women o its membership
pursuant to Bill C-31, including Elizabeth Poitras ("Ms, Poitras™). Sawridge has
complied with the Order and has recognized Ms, Poiras as o member since 2003,
Sawridge's litigation with Ms. Poitras is of no relevance to the Stoney

Application or the Sawridge Application, Yetr, the Stoney Applicants have

SETIUOTLLOON, 2y
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misstted the suuus of that ligation and mischaracterized and nisapplied

decisions arising from that litigation ina futile atemp to suggest that Sawridge

has repeatedly re-litigated or failed to comply with Justice Hugessen's Order
{¢] The Stoney Applicants haven wken liberties in misstating or misinterpreting facts

and case law, asserting rights which have been judicially determined not 10 éxist
end raising issues of no relevance w the Stoney Application or the Sawridge
Application. The Stoney  Applicarts’ conduet  demonsirates  precisely  why
Sawridge should be granted intervenor staws in the Stoney Application. so that
Sawridge can set the record straight on membership issues raised by the Stoney
Applicants, which issues specially affeet Sawridge and to which Sawridge brings

a unigue perspective,

With respeet to the OPGT's Qetober 31, 2016 letter indicating it has no objection o the
Stoney Apphication. Sawridge submits that it is iniproper for the OPGT 1o take such a
position given this Hanourable CourU's deeision in 7983 Sawridge Trust v Alberta (Public
Trusteey, 2015 ABQB 799 (“Swwridge #37). In Savweridee #3. Your Lordship's directed
that the OPGT refoeus its role in the within Action on the representation of minor and
potentinl mibor beneficiaries of the 1983 Trust and away from past and resolved

membership issues between third parties and Sawridge.

The Stoney Application is plainly an attempt by the Stoney Applicants to re-litigate past
and resolved memnbership issues which have determined that the Stoney Applicants are
not acguired rights members of Sawridge. The Stoney Applicanis seek to be named as
beneficiaries 10 the 1985 Trust and to have their costs payable from the 1983 Trust, which
ought 1o be of concern w the OPGT having regard (o its fiduciary duties to the minor

beneficiaries,

™ \

The OPGTs position on the Stoney Application [lies in the face of this Court’s direction

*

in Sweridge 430 1t is particularly concerning given that the costs incurred to respond 1o

the Stoney Application reduce the funds held in trust for the minor and potential minor

beneficiaries whose interests the OPGT has been appointed 1o protect.

SETSIOTT NN
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Sawridge submits, that the OPGT s pasition on the Stoney Application is unnecessary

and improper,
ISSUES
The issues before this Henourable Cowrt are as follows:

{0 Should Sawridge be granted the status to intervenc in the Stoney Application. per

Rule 2,10 of the Rules of Conrr?

(b} Should the Stoney Application be struck, in whole or in part. pursuant o Rul¢

3.68 of the Rules of Court?
{c) In-the alternative, should the Stoney Application be dismissed?

(dy  Ithe Stoney Application is struck and/or dismissed by this Honourable Court. is
Smwridge entitled 1o costs on a solicitor and his own client basis, or, in the

alternative, costs on an enhahced basis?

Sawridge submits that all of these questions should be answered in the aflirmative, for
the reasons set out in its submissions of September 28, 2016 and October 31, 2016 and

for the additional reasons set out below.
5’& i’\i x‘\ LJXS‘S t S

The Stoney Applicants’ repeated, unfounded, and incorrect assertion that
they are acquired rights members of Sawridge demonstrates precisely why
Sawridge ought fo be granted intervenor status and solicitor client costs on
the Stoney Application,

Sawridge has addressed this issue in its submissions of September 28, 2016 and October

-

31. 2016 by thoroughly reviewing the history and intention of Bill C-31 and the hiswory of

[itigation between Maurice Stoney and Sawridge concerning niembership,

The Steney Applicants are not acquired rights members of Sawridge by virme of Bill C-

§ .

31, This issue is res judicata, having been decided by the Federal Court. Yet at every

CETILETL X 28
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apportunity, the Stoney Applicants continue 10 assert entitlement 1o acquired vighis

membership in Sawridge before this Honourable Court.

The Stoney Applicants assertion that they  fall within the eatcgory of porsons
comemplated by Justice Hugessen's Order in Savwridge Band v Canadda, [2003] 4 FCR
748 is based on their argument that the Stoney Applicanms full within the category of

persons contemplated in section TI{T(e) of Bill C-31.

As noted in Sawridge’s previous written submissions, Mauriee Stoney advanced this
exact same argument in Federal Court proceedings before Justice Barnes, and the

argument was rejected.

To date, Sawridge has not re-itersited the legal reasons why Maurice Stoney’s position
wis rejected before the Federal Court. As the Stoney Applicams continue o assert
entitlement to acquired rights membership, Sawridge believes is it necessary 10 now
review the wording of the relevant legislation which supports Sawridge™s position and
forms the basis of Justice Barnes® decision. The Stoney Applicants” position is untenable

based on the plain wording of the relevant legislation,

When Bill C-31 came into effect on April 17, 1985, it did not grant Mauorice Stoney {or
his siblings} acquired rights membership in Sawridge. Section 6 of Bill C-31 anly granted
Maurice Stoney the right to have his Indian status restored. pursuant o section 6(1)(d):

6. (1) Subject to section 7, a_person is entitled to be registered [as an
Indian] i

(dy the name of that person was omitted or delewed from the Indian
Register, or from a band list prior to September 4, 1951, under subsection
1200 M)y pursuant 1o an order made under subsection 109(1), as each
provision read immediately prior to April 17, 1983, or under any former
provision of this Act relating o the same subject-mualter as any of those
provistons. '

A Act 1o send e Indion Aot PBIIC3U L s 6 [Tab 1

BETRETTL U Y
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18 Section 1) specifically provides that a person has a right 1o have his name entered onto
a band membership st (a) his name was on the band’s membership list “immediately

prior 1o April 17, 19837 (b} he ix a member of a new band ereated on or afier April 17,

1983: ¢y he was entitled to be restored 1o ° Indian™ status under section Ot1ie) and he
himsell had ceased 10 be a member of the band and lost his status by reason of the
discriminatory circumstances set out in that seetion: or () he was born on or afier April
I7. 1985 1o parents who had or were entitled to have their names entered on the band’s

membership st
Bl C-31, 5 Ti{ 1) [Tab 1]

19, Maurice Stoney's personal history does not bring him within cither sections 11¢1)a). (b)

or (d); nor does he fall with section T D{e).

200 Maurice Stoney ceased to be a member of Sawridge and lost his status under section 114

of the 1927 Indian det through the voluntary enfranchisement of his father by Order in

Counctl dated August 1. 19440 Accordingly, his name had been removed [from
\‘xx\mg s membership  list “prior o S{:pmmb&fr 4, 1951, under &;si&p{nwm h
kmzirsxiiamk prior 1o April 17, 19857, As such his s'i‘g;ix! to be reinstated to the Indian
Register was under section 6(1)(d), not section 6{1){c) of Bill C-31 (section 6(i)c.1) was

only enacted under 38 Eliz 1 (2010), ¢.18. 5. 2(3), which only came into force after April

LA

. 2012). He does not fall within section 11(1){e) which only provides for the

reinstatement of women involuntarily_enfranchised “under subparagraph 1201 )(a)iii)

pursuant to an order made under subsection 109(2), as cach provision read immediately

prior o April 17, 19857,
fisclian Acr, REC 1927 ¢ 98, s 11 {Tab 2]
o dor, RSC 1983 ¢ -5 {umamendedy, ss 12 and 102 [Tab 3]
Clonidler Equity helinding Begiviration Act, 39 Ellz {20103, ¢ 18 [Taly 4]

BIHC-3L ssband 1 {Tab 1

20 Seetion 11(1)(e) therefore does not give Maurice Stoney any “acquired” right to have his
naine pitt on Sawridge's m waxi‘a;& listas of April 17, 1985, or a all.

JEFITOTTLIOR M
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Indeed, it is section 11{2) of Bill C-31 thar specifically addresses the resioration of
Maurice Stoney’s bund membership and the band membership of all children and wives

of Indian men who were voluntarily enflanchised by orders under section 109(13. And.

ieht to membership ina

[

i epacting seetion 112 Parliament only create a conditional i
band. by delaving entitlement for two vears until June 28, 1987 (2 vears from the
enactiment of Bill C-31) and by ouly given that conditional right 1o persons seeking
membership in bands that had not, befere June 28, 1987, taken control of their own

membership lists,
BUC3L s {2 [ Tab 1

Sawridge took control of its membership list effective July 8. 1983 so section 1H2) did

not and does pot give Maurice Stoney any right to membership in Sawridge.

Maurice Stoney had and has, therefore, no “acquired™ right under Bill C-31 1o
membership in Sawridge either on April 17, 1983 or April 17, 1987 or Decomber 7, 2011

ar April 22, 2012,

This determination is res fielicara and is not open for reconsideration. having been

decided by the Federal Court and Federal Court of Appeal:

Uoalso cannot identify anyvthing in Bill G310 that would extend an
autematic right of miembership in the Sawridge Pirst Nadon to William
Stoney.  He lost his right to membership when his father sought and
obtained enfranchisement for the family, The legislative amendments in
Bill C-31 do not apply to that siwation.

Stomey v Saveridie Fiist Navion, 2013 FC 309, ot pava 15| Emphasis added] [Tab 5

It is elear that, until the Band's membership rules are found to be invalid,
thicy govern membership ol the Band and that the respondents [including
Maurice Stoney] have. at best, a right to apply to the Band for.
membership.

Huzar v Canada, 2000 CasswellNat T2 FCA), of paras 4 and 5 {Tab 6]

a

The Stoney Applicants are therefore incorrect in asserting that Sawridge has failed w©

comply with Justice Hugessen's Ovder by Ihiﬁng to add the Stoney Applicants to its

SEIZHTE DOOX 2
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membership list. The Stoney Applicants are not within the category of person

contemplated as acquired rights members under Bill C-31 and Justice Hugessen's Order,

27.  The Stomey Applicants” assertion that the Government of Canada is the only party with a
clear and dircet interest in the persons who were recognized members of Sawridge on

April 17, 1983, and that Sawridge has no such interest, is devoid of merit.

28, The Stoney Applicants” suggestion that previous judicial considerations of Maurice

Stoney’s membership status in Sawridge only have application to matters afier Sawridge

assumed control of its membership on July 8, 1983, is similarly devoid of merit.

B. The Stoney Applicants have falsely accused Sawridge of failing to comply
with Justice Hugessen’s Order in respeet of Elizabeth Poitras, which is of no
refevance to the subjeet Applications,

290 Ms. Poitrag” litigation with Sawridge is of no relevance 1o the Applications before this

Honourable Court. Yet, the Stoney Applicants have misstated the status of that litigation
and misapplied decisions arising from that litigation in an altempt to suggest that

Sawridge has repeatedly re-litigated or failed to comply with Justice Hugessen’s Order.
30, Ms, Poitras fell within the category of persons contemplated by Justice Hugessen's

Order, and she was in fact named as one of the 11 women he ordercd to be added 1o

Sawridge s membership list in 2003,

31, The Stoney Applicants assert that Sawridge therealler continued to deny Ms, Poitras
membership and that Sawridge continues with actions denying membership t© Ms.

Poitras today.

b %

32, These statements are false,

In fact, Elizabeth Poitras swore an Affidaviton December 7. 2011 which was filed in this

Lk
Yk

Action on Deeember 9, 2011, In that Affidavit, Ms. Poitras hersell deposed to the fact

that she was a member of Sawridge.

Affidavit of Blizaboth Poltras fwithowt exhibits st para 1 {Tab 7]

LTI OO 2
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In her Questioning on Aflidavit on April 16, 2013, Ms. Poitras wstitied that she becanie a
member of Sawridge pursuant (o the Order of Justice Hugessen and that Sawridge has

recognized her as a member sinee 2003

O A 1 think we looked at this earlier. On March 27, 2003 Justice IHuogessen

comect?

A:  Land several other people.
Q' Thank you. And those individuals that were included in the order have sometimes

been referred to as the acquired-rights people, correet?
Al Yes.

Q: And as of today vou are recognized as a member of the Sawridee First Nation,
correet?

Al Yes, Lam,
Q: And you indicated this moring, in reference to your [membership] application

form, that you still had not received a response from the Sawridge First Nation.
And @ think what you have since told us you never received a yes or a no?

A M-hm.
Q: Now since becoming a member pursuant to court order on March 27, 2003 is
there sone reason why you would expect a response from Sawridee First Nation

in relation to your application?

A I don't really expect a vespense. | am just saving that it still was never dealt with,
‘ that it does not have to be dealt with now because Lam a full band member.

Q: Fair enough. You have been a member for the fast 12 vedrs or s0?
A: Already, veah.
Q:  Sovoudon't expect a response at this point in time?

Ar Na, no.

o Correet?
Al No, Tdon't

Transeript from the Questioning on Aflidavit of Blizabeth Poitras, April 16, 2013
at FHES w 1322 {Emphasis added] | Tab §)

ST DOUN.
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s, Poitras in faet testified that not only is she a memberof § iz\xsidgw she was elected an
Elder Commissioner for Sawridge on Mareh 24, 2015, She is one of 1wo n‘wmi}esfs of the
Elders Commission which provides advice o Chief and Council, the membership
committee, and anyone else who may require some advice in relation 1o maters of
interest o the communily.,

Transeript from the Questioning on Aflidavit of Blizabeth Poiteas, April 16,2015
at 13018 10 13217 [Tab 8]

At this time, the ongoing litigation with Ms. Poitras is confined solely 1o the issue of
A fay T N ~

damages. Membership is pot in dispute as suggested by the Stoney Applicants.

The facts stand in direct contradiction to the assertions made by the Stoney Applicants in
their writien submissions filed on October 27, 2016 to the effect that Sawridge has failed
o comply with the Order of Justice Hugessen ordering that it add the names of acquired

rights members, including Ms. Poitras, to its membership list.

Furthermore. the Stoney Applicants assert, incorrectly, that the Order of Justice Hugessen
as it relates to the Stoney Applicants is “moot”, This is mot the case. as the Order of
Justice Hugessen plainly does not apply to the Stoney Applicants, as set out above and

determined by Justice Barnes in Stoney v Savridge First Nation, 2013 FC 309,

As the (i};fs;im‘ of Justice Hugessen does not apply o the Stoney Applicants, their attempt

ta draw a parallel between their position and that of Ms. Poitras is flawed and ineffective.

It is absurd for the Stoney Applicanis to suggest that this is o case where Sawridge is
openly applying to the Court for re-litigation of a seitled issue, namely the Order of
Justice Hugessen. and that Sawridge has misused the judicial system such that its conduct

amounts o an abuse of process.

In fact. the opposite is teue: the Stoney Applicants are attempting to re-litigate the {inding
of Justice Bames in Stoney v Savwridge First Nation, 2013 FC 309, that section 11(1) of
Bill C-31 and lustice Hugessen’s Order do not apply to Maurice Stoney (or, by extension,

o

hig siblings).
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. The Stoney Applicants’ repeated misstatement of facts and Loy relating to
membership issues and previous litigation with Sawridge is cgregious and
demonstrates why the Sawridge Application for intervenor status should be
granted with costs payable to Sawridge on a solieitor and client basis,

42, At every opportunity, the Stoney Applicants are attempting to re-litigate and advance

arguments that their very same counsel, Priscilla Kennedv, made before Justice Barnes in
the judicial review application in Federal Court. These arguments were rejected by

Justice Bames,

fad

Sawridge does not wish to belabour this point further, having exhaustively set out its

position in this regard in its submissions of September 28, 2016 and Ociober 31, 2016.

44, Sawridge should be granted intervenor status in the Stoney Application. Sawridge is
uniquely situated to address the membership issues raised by the Stoney Applicants. This
issue is at the centre of the Stoney Application, given that a finding that the Stoney
Applicants are members in Sawridge is a pre-condition to finding they are beneficiaries
ol the 1985 Trust. Their alleged entitlement to membership has been at the centre af prior
litigation betiveen Sawridge and Maurice Stoney in Federal Cowrt and has been subject to
a complaini by Maurice Stoney against Sawridge to the Canadian Human Rights

Commission.

43, The Stoney Applicants are not members of Sawridge, and Sawridge is clearly specially

$in

alfected by any suggestion Lo the contrary.

e

6. Upon a thorough review of the applicable case law, Bill C-31. and the evidence before
this Cowrt, it is ¢lear that the Stoney Applicants are auempiing o re-litigate their
entitlernent 1o membership in Sawridge under Bill €-31. xx’h%téx.s@ﬁii%i@mam does not exist,

This issue is res fudicata and barred by the doctrine ol issuc cstoppel.

47.  The Stoney Applicants” conduct amounts to an abuse of process. [t has unneccssarily
delayed an alveady lengthy action by burdening this Honourable Cownt with a

consideration of issues which have already been judicially determined in Federal Court.

PRI BN, 2
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Suwridge submits that, for the foregoing reasons and for these reasons set eut i its
submissions of September 28, 2016 and October 31, 2016, the Stoney Applicants’
conduct warrants an award ol solicitor and his own client costs being made in Sawridge’s

fuvour invespect of the Stoney Application and the Sawridge Application.

By failing to object to the Stoney Application despite the history of litigation
involving Maurice Stoney and the defermination that he (and his siblings)
are not acquired rights members, the OPGT has failed to heed the direction
of this Honourable to refocus its rvole in the within Action on the
representation of potential minor beneficiaries and away from membership,

Sawridge submits that the OPGT s October 31, 2016 letler stating that is does not obje

o the Stoney Application is impreper in light of this Honourable Court’s decision in

Sawridge #3, wherein Youwr Lordship’s directed that the OPGT 1 refocus its role in the

within Action on the representaion of minor and potential minor beneficiaries of the

1983 Trust and away from past and resolved membership issues:

[ stress that the Public Trusiee’s role is Hmited to the represomation of
potential child beneficiaries of the 1983 Sawridee Trust only. That ineans
liteaton, procedures and history that relate 1o past and  resolved
membership disputes are not relevant to the proposed distribution of the
1985 Sawridee Trust. As an example, the Public Trusiee has sought
records relating to the disputed membership of Elizabeth Poitras. As
noted, that issue has been resolved through litigation in the Federal Court,
and that dispute has no relation to establishing the identity of potential
minor beneficiaries. The same is true of agy other adult Savridue Band
members.

This Court’s [unetion is not o duplicate or review thie manner in which the
Sawridge Band receives and evaluates o paixmzmm for Band membership.
[ mean by this that if the Public Trustee's inquiries determing that there
are one or more outstanding applications for Band mem&m&hm by a parent
of a minor child then that 18 not 4 basis Tor the Public Trusiee to intorvine
in or conduct a collateral attack on the manner in which that application is
evaluated, or the result of that process.

I direct that this shall be the full extent of the Public Trusiee's
participation in any disputed or outstanding applications for fz'is?*’t‘t&a:i“@§§§§k
in the Sawridge Band. This Court and the Public Trustee have ne right, as

W DUUN 2
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a third partyoto ¢hallenee a ervstalized result mude by another 1ibuial or
body, or o interfere in ongoing litigation processes. The Public Trustes
has no right to bring up issues that are not vet necessary and relevant.

I believe that the instructions given here will refoeus the process an Tasks
= 3 and will restrict the Public Trustee’s activities o those which
warrant {ull indemnity costs paid from the 1983 Sawridge Trust. While in
Senwridge #1 1 had divected that the Public Trustee may inguire into SFN
Membership processes at para 34 of that judement. the need for that
investigation is now declared to be over because of the decision in Stoney
v Senveridee First Nation. § repeat that_inguiries into the history and
processes ol the SFN miembership are no longer necessary or relevant.

1985 Savridee Trust v Alberta (Pablic Trasteel, 2013 ABQB 799

paras 49 and 34-33, and 70 [Emphasis added] [Tab 9]

Maurice Stoney’s membership dispute with Sawridge has been resolved through
litigation in Federal Court. By extension, his siblings assertion o membership, which is
premised on identical grounds {as evidenced by Maurice Stoney bringing this application
n a representative capacity), is also resolved. Further inquiry into this issue is no longer

necessany or relevant,

The Stoney Applicants are not members of Sawridge and are not beneéliciaries of the
1985 Trust, and the Stoney Application amounts 1o a ¢ollateral attack on prior decisions

of the Federal Cours,

By volcing that it has no objection 1o the Stoney Application (instead of opposing it or
taking no position). the OPGT eflectively lends support to the Stoney Applicamts’
position. The OPGT has, therefore, again proceeded unnecessarily in supponting further
consideration of the membership issues at the heart of the Stoney Application, which

issues have been resolved and are no longer of relevance to the within Action,

The role of the OPGT as litigation representative of the minor beneliciaries is 1o advocate

forthe best interests of the children,

1983 Scwriddge Trnsi v Alborne (Public Trusiech, 2013 ABCA 2260t pary 19 [ Tub 10

EYRINTY DOCK, 1
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Sawrtdge submits that the OPGT has failed 1o fulfill its duty 1o the minor beneliciarics by

entertaining the Stoney Applicants” attempt to re-litigate past and resolved membership

issucs. Furthermore, the Steney Applicants seck advanee costs payable from the 1985

Trust, which ought 1o be of particular concern to the OPGT. Any such an award would
reduce the funds held in trust for the mivor and potential minor beneficiaries and thereby

prejudice their interests,
RELIEF REQUESTED

For the above reasons and those reasons st out in its submissions of September 28, 2016
and October 31, 2016, Sawridge prays that this Honourable Court order that Sawridge be
granted the status 1o intervene in the Steney Application. pursuant to Rule 2,10 of the

P

Rules of Court, on terms which include the following:

(a) Sawridge shall have the right to question the Applicants on any Affidavits filed as:

part of the Stoney Application;

(by  Sawridge shall have the right 1o apply to strike the Stoney Application and/or to

e

have the Stoney Application dismissed;

(¢} Sawridge shall have the right to make submissions in response to the Stoney

Application;

Gy Suwridge shall have the right 1o seek costs as against Maurice with respect to the

Stoney Application.

If Sawridge is granted the status to intervene in the Stoney Application, then Sawridge

prays that this Honowrable Court orders as follows:
(a) That the Stoney Application be struck pursuant to Rule 3,68 of the Rules of Cowrr;

tby  Inthe alternative, that the Stoney Application be dismissed: and
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(¢} That costs be paid to Smwrdge by the Stoney Applicants on a solicitor and his
own chient basis, or on an enhanced basis, in respect of both the Stoney

Application and the Sawridge Application.

ALL OF WINCH 1S RESPECTFULLY SUBMITTED this 15" day of November, 2016.
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Solicitors for the Sawridge First Nation
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EDWARI L MOLSTAD Q.C.
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