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In the Court of Appeal of Alberta

Citation: Twinn v Twinn, 2017 ABCA 419

Date: 20171212
Docket: 1703-0193-AC
Registry: Edmonton

Between:

Patrick Twinn, on his behalf, Shelby Twinn
and Deborah A. Serafinchon

Appellants
(Applicants)

-and -~
Roland Twinn, Catherine Twinn, Walter Felix Twinn,

Bertha L'Hirondelle, and Clara Midbo,
as Trustees for the 1985 Sawridge Trust (the ""1985 Sawridge Trustees' or "Trustees')

Respondents
(Respondents)

«and -

Public Trustee of Alberta (“OPTG”)

Respondent
(Respondent)

-and -

Catherine Twinn

Respondent
(Respondent)

-and -
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Patrick Twinn, on behalf of his infant daughter,
Aspen Saya Twinn, and his wife Melissa Megley

Not Parties to the Appeal
(Respondents)

The Court:
The Honourable Madam Justice Marina Paperny
The Honourable Madam Justice Barbara Lea Veldhuis
The Honourable Madam Justice Sheilah Martin

Memorandum of Judgment

Appeal from the Order by
The Honourable Mr. Justice D.R.G. Thomas
Dated the 5th day of July, 2017
Filed on the 19th day of July, 2017
(2017 ABQB 377; Docket: 1103 14112)
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Memorandum of Judgment

The Court:
Introduction

[1]  This appeal is part of ongoing litigation involving the 1985 Sawridge Trust (the Trust),
which was established by the Sawridge Indian Band No. 19 (the Band, now known as the Sawridge
First Nation, or SFN) to hold certain assets belonging to the Band. Disputes regarding membership
in the SFN have a history going back decades, but the current Trust litigation deals specifically
with potential amendments to the Trust. The Trust litigation has been case managed since 2011,
and several procedural orders have been made including the one on appeal: 1985 Sawridge Trust v
Alberta (Public Trustee), 2017 ABQB 377 (Sawridge #5). The specific procedural issues on this
appeal are straightforward: did the case management judge err in declining to add three potential
parties to the Trust litigation, and did he err in awarding solicitor and his own client costs against
those potential parties?

Background to the Sawridge Trust Litigation

2] In 1982, various assets purchased with Band funds were placed in a formal trust for Band
members. On April 15, 1985, then Chief Walter Patrick Twinn established the 1985 Sawridge
Trust, into which those assets were transferred. The Trust was established in anticipation of
proposed amendments to the Indian Act, RSC 1970, ¢ -6, intended to make the Indian Act
compliant with the Canadian Charter of Rights and Freedoms by addressing gender
discrimination in provisions governing band membership. It was expected that the legislative
amendments (later known as Bill C-31) would result in an increase in the number of individuals
included on the Band membership list. Specifically, it was expected that persons, mainly women
and their descendants, who had been excluded from Band membership under earlier membership
rules, would become members of the Band under the new amendments. Since 1985, and
continuing to the present day, there has been extensive litigation regarding who is entitled to be a
member of the SFN: see, eg., Sawridge First Nation v Canada, 2009 FCA 123,391 NR 375, leave
denied [2009] SCCA No 248; Twinn v Poitras, 2012 FCA 47, 428 NR 282; Stoney v Sawridge
First Nation, 2013 FC 509, 432 FTR 253.

[3] The 1985 Sawridge Trust restricts the Beneficiaries of the Trust to those persons who
qualified as members of the Band under the provisions of the Indian Act in existence as of April
15, 1982, that is before the legislative amendments of Bill C-31. The Trust is currently
administered by five Trustees, at least four of whom are also Beneficiaries. In 201 1, the Trustees
sought advice and direction from the court with respect to possible amendments to the Trust, and
specifically to the definition of Beneficiaries, which the Trustees recognize as potentially
discriminatory. It is not clear how the Trust might be amended to address any discrimination,

4/11



7804224127

COAReglstry 09:37:57a.m. 12-12-2017

Page: 2

although there is a suggestion that Beneficiaries could be defined as present members of the SFN.
As of April 2012, the SFN had 41 adult and 31 minor members. Most, but not all, of those
members qualify as Beneficiaries of the Trust under the existing definition. If the Trust is
amended, some individuals may cease to be Beneficiaries, and others, not currently Beneficiaries,
may come within the amended definition.

" [4] On August 31, 2011, the case management judge issued a procedural order intended to

provide notice of the application for advice and direction to potentially affected persons. The
current parties to the litigation include four of the Trustees, Roland Twinn, Walter Felix Twinn,
Berta L’Hirondelle and Clara Midbo. A fifth Trustee, Catherine Twinn, is a separately named and
separately represented party. Ms. Twinn, who was married to the late Chief Walter Patrick Twinn,
is a dissenting trustee; although her position is not entirely clear, she seems to take the position that
the Trust does not necessarily have to be amended. In 2012, the Public Trustee was added as a
party to act as litigation representative for affected minors and those who were minors at the
commencement of the proceeding but who have since become adults: 2012 ABQB 365 (Sawridge
#1).

The application to be added as parties (Sawridge #5)

[5] The application that gives rise to this appeal was filed by three individuals who wish to be
added as party respondents to the Trust litigation. Each of the three is differently situated. Patrick
Twinn is the son of Catherine Twinn. He is a member of the SFN and a beneficiary of the Trust.
Shelby Twinn is Patrick Twinn’s niece (she is the daughter of Paul Twinn, who is Patrick Twinn’s
half-brother). Roland Twinn, one of the trustees, is also Shelby’s uncle. Catherine Twinn is her
great-aunt. Shelby is a beneficiary of the Trust but not a member of the SFN. The third applicant,
Deborah Serafinchon, is neither a member of the SFN nor a current beneficiary of the Trust. She
says that her father is the late Walter Twinn. She is not currently a status Indian under the Indian
Act.

[6]  The appellants submit that their interests are directly affected by the Trust litigation and
that they should be added as parties to that litigation. Shelby Twinn, in particular, wishes to argue
that she may cease to be a beneficiary under the Trust if it is amended. Both she and Patrick Twinn
wish to argue that the Trust cannot and ought not be amended. The position to be taken by Ms.
Serafinchon is currently unclear.

(7] The first procedural order, as amended on November 8, 2011, provided that any person
interested in participating in the advice and direction application was to file an affidavit no later
than December 7, 2011. Two of the three applicants were served with that order. There was no
suggestion any of the applicants was unaware of the application and the time lines.

[8]  The case management judge denied the applications to be added as parties. He held that the
addition of more parties would add to the complexity of the litigation, increase the costs to the
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Trust and the assets held in it, and expand the issues beyond those identified during case
management.

[9] With respect to the applications of Shelby and Patrick Twinn, the case management judge
held that their participation in the advice and direction application would be redundant as their
interests are already represented. He noted that both Shelby and Patrick are currently Beneficiaries
under the Trust and opined that this status would not be eliminated by the outcome of the Trust
litigation, a conclusion that is challenged by the appellants. He further held that the ongoing
involvement of current Beneficiaries would be better served by transparent communications with
the Trustees and their legal representatives, in order to ensure that their status as Beneficiaries is
respected.

[10]  With respect to the application of Deborah Sarafinchon, the case management judge noted
that she has not applied for membership in the SFN and apparently has no intention to do so. He
also noted that the Trust litigation is not intended to address membership issues, and that the
purpose of case management has been to narrow the issues in the litigation rather than expand
them. He held that Ms. Sarafinchon can monitor the progress of the Trust litigation, review
proposals made by the Trustees as to the definition of Beneficiaries under the Trust, and provide
comments to the Trustees and the court.

[11]  The case management judge then went on to consider costs. He concluded that Patrick and
Shelby Twinn “offer nothing and instead propose to fritter away the Trust’s resources to no
benefit”. He concluded that they had no basis to participate in the Trust litigation, and that their
proposed litigation would end up harming the pool of beneficiaries as a whole. They appeared late
in the proceeding, and they did not promise to take steps to ameliorate the cost impact of their
proposed participation, instead proposing to have the Trust pay for that participation. Based on the
Supreme Court’s decision in Hryniak v Mauldin, 2014 SCC 7 at para 2, [2014] 1 SCR 87, he noted
a “culture shift” toward more efficient litigation procedure and concluded that one aspect of that
culture shift is to use costs awards to deter dissipation of trust property by meritless litigation
activities. He therefore ordered Patrick and Shelby Twinn to pay solicitor and own client
indemnity costs of the Trustees in respect of the application. He awarded party and party costs
against Deborah Serafinchon in favour of the Trustees.

[12]  All three applicants appeal the denial of their applications to be added as parties to the
Trust litigation. Patrick and Shelby Twinn also appeal the award of solicitor and own client costs
made against them.

Standard of review

[13] Case management decisions are entitled to considerable deference on appeal. Absent a
legal error, this Court will not interfere with a case management judge’s exercise of discretion
unless the result is unreasonable. This is particularly the case where a decision is made by a case
management judge as part of a series of decisions in an ongoing matter: Ashraf'v SNC Lavalin ATP

6/11



7804224127

COA Reglstry 09:38:51 a.m, 12-12-2017

Page: 4

Inc, 2017 ABCA 95 at para 3, [2017] AJ No 276; Goodswimmer v Canada (Attorney General),
2015 ABCA 253 at para 8, 606 AR 291; Lameman v Alberta, 2013 ABCA 148 at para 13, 553 AR
44,

[14]  Cost awards are also discretionary, and are entitled to deference on appeal. The standard of
review for discretionary decisions of a lower court was succinctly stated by the Supreme Court in
Penner v (Niagara Regional Police Services Board), 2013 SCC 19 at para 27, [2013] 2 SCR 125:

A discretionary decision of a lower court will be reversible where that court
misdirected itself or came to a decision that is so clearly wrong that it amounts to an
injustice. Reversing a lower court's discretionary decision is also appropriate where
the lower court gives no or insufficient weight to relevant considerations [citations
omitted).

[15]  This Court has noted that when reviewing discretionary decisions, appellate intervention is
required where a) a case management judge failed to give sufficient weight to relevant
considerations; b) a case management judge proceeded arbitrarily, on wrong principles or on an
erroneous view of the facts; or c) there is likely to be a failure of justice if the impugned decision is
upheld: Broeker v Bennett Jones, 2010 ABCA 67 at para 13, 487 AR 111.

Did the case management judge err in declining to add the appellants as parties to the
Sawridge Trust litigation?

[16] The Alberta Rules of Court provide a discretionary procedure for the addition of parties to
litigation. Rule 3.75 applies to litigation commenced by way of originating application. It requires
that the court be satisfied that the order adding a respondent should be made, and that the addition
of the party will not result in prejudice that cannot be remedied through costs, an adjournment, or
the imposition of terms.

[17] Two main questions have been identified when considering whether a party should be
added to litigation under the Rules: (1) Does the proposed party have a legal interest (not only a
commercial interest) that will be directly affected by the order sought? (2) Can the question raised
be effectually and completely resolved without the addition of the party as a party? (dmoco
Canada Petroleum Co v Alberta & Southern Gas Co (1993), 10 Alta LR (3d) 325 (QB) at paras
23-25). In a narrow sense, the only reason that it is necessary to make a person a party to an action
is to ensure they are bound by the result: see Amoco at paras 13-15, citing Amon v Raphael Tuck &
Sons Lid, [1956] 1 QB 357 at 380. That the person may have relevant evidence or arguments does
not make it necessary that they be added as a party. In the appropriate circumstances, such a person
may be added as an intervenor, or may be a necessary witness.

[18]  Inthis case, it is unclear what interest the individual appellants have that is not represented
by the parties already before the court, or what position they would bring to the litigation,
necessary to permit the issues to be completely and effectually resolved, that will not be presented
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by those existing parties. As a matter of law, the Trustees represent the interests of the
Beneficiaries, who include Patrick and Shelby Twinn. Catherine Twinn, as dissenting trustee, is
separately represented, has taken an opposing view as to the need for amendment of the Trust, and
will place that position before the court. The Public Trustee is tasked with representing the
interests of all Beneficiaries who were minors when the litigation began, although it is
acknowledged that the Public Trustee does not represent the interests of Patrick and Shelby Twinn
(notwithstanding a comment made by the case management judge to the contrary).

[19]  Neither the record, nor the oral or written submissions of the appellants, puts forward the
positions each of the proposed parties intends to advance. As such, it is impossible for us to
conclude that each proposed party has an interest that is not yet represented. Given the absence of
information about the actual views of the appellants, we have no foundation to conclude otherwise.
It is to be presumed that the Trustees and Public Trustee will put forward the various arguments
regarding proposed amendments to the Trust and how those proposed amendments could affect the
interests of various categories of current and potential beneficiaries. That there is a separately
represented dissenting Trustee before the court adds to the likelihood that all views will be
canvassed and all interests protected.

[20]  The case management judge has been involved in the Trust litigation for several years, and
deference is owed to his assessment of which parties need to be before the court in order for the
questions raised in the litigation to be effectively resolved. His cautious approach to increasing the
cost burden on the Trust and its beneficiaries, and unnecessarily expanding the Trust litigation, is
well founded. Adding all the beneficiaries and potential beneficiaries as full parties to the Trust
litigation is neither advisable nor necessary. We would not interfere with the case management
judge’s decision not to grant party status to the appellants.

[21]  The appellants and Catherine Twinn also argue that the process followed here is flawed, as
no originating application was filed to commence the Trust litigation. The Trustees say that it was
always intended that the Procedural Order made by the case management judge on August 31,
2011 would be the constating document for the application for advice and direction. We agree with
the Trustees that the lack of an originating application is not fatal to the litigation. However, the
lack of an originating application, setting out specifics of the relief being sought, has resulted in a
lack of clarity regarding if and how the Trust will be varied, whose interests will be affected by the
variation, and how those interests might be affected. The Procedural Order provides details of how
the litigation will proceed, including notice provisions and timelines, but it does not address the
nature of the relief being sought.

[22]  During the oral hearing, this issue and a number of others arose that have not yet been the
subject of an application to, or direction from the case management judge. One such issue is
whether there is a need for a formal pleading setting forth the position of the Trustees and the relief
being sought; specifically, whether the Trust is discriminatory; and if so, what remedy is being
sought. A second issue is what procedure will be implemented for beneficiaries and/or potential
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beneficiaries to participate in the Trust litigation either individually or as representatives of a
particular category of beneficiary. In addition, concern was raised to whether discrete legal issues
could be determined prior to the merits of the Trust litigation being heard. These include whether
the Trust is discriminatory, and whether s 42 of the Trustee Act applies. To date, we understand no
formal application has been made to the case management judge on any of these matters. We
strongly recommend that they be dealt with forthwith.

Did the case management judge err in awarding solicitor and own client costs?

[23] The case management judge awarded solicitor and own client costs against two of the
appellants, Patrick and Shelby Twinn, in favour of the Trustees. His rationale for doing so was “to
deter dissipation of trust property by meritless litigation activities by trust beneficiaries™: see para
53.

[24]  Solicitor and own client costs allow for a complete indemnification of legal fees and other
costs for the successful party. This can include payment for “frills and extras” authorized by the
client, but which should not fairly be passed on to a third party. They are distinct from
solicitor-client costs, which allow for recovery of reasonable fees and disbursements, for all steps
reasonably necessary within the four corners of the litigation: Brown v Silvera, 2010 ABQB 224 at
para 8, 25 Alta LR (5th) 70; Luft v Taylor, Zinkhofer & Conway, 2017 ABCA 228 at para 77, 53
Alta LR (6th) 44.

[25]  Awards of solicitor-client costs are reserved for exceptional circumstances constituting
blameworthy conduct of litigation; cases where a party’s litigation conduct has been described as
reprehensible, egregious, scandalous or outrageous: see Stagg v Condominium Plan 882-2999,
2013 ABQB 684 at para 25; Brown v Silvera at paras 29-35; aff°’d 2011 ABCA 109. The increased
costs award is intended to deter others from like misconduct. This court has reiterated recently that
awards of solicitor and client costs are rare and exceptional; awards of solicitor and "own client”
costs are virtually unheard of except where provided by contract: see Luff at para 78.

[26] In an earlier case management decision in the Trust litigation, the case management judge
issued an obiter warning to all parties, including counsel for Patrick Twinn, who seems to have
been in attendance, of the possibility of awards for increased costs, saying:

I have taken a “costs neutral” approach to the Trust, the Band, and the Public
Trustee in this litigation. That is because all three of these entities in one sense or
another have key roles in the distribution process. However, this non-punitive and
collaborative approach to costs has no apphcanon to third party interlopers in the
distribution process as it advances to trial. The same is true for their lawyers.
Attempts by persons to intrude into the process without a valid basis, for example,
in an abusive attempt to conduct a collateral attack on a concluded court or tribunal
process, can expect very strict and substantial costs awards against them (both
applicants and lawyers) on a punitive or indemnity basis. True outsiders to the
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Trust’s distribution process will not be permitted to fritter away the Trust assets so
that they do not reach the people who own that property in equity, namely, the Trust
beneficiaries.

1985 Sawridge Trust v Alberta (Public Trustee), 2017 ABQB 299 (Sawridge #4) at
para 30,

[27] The case management judge’s concerns in this regard may provide the basis for an award
of solicitor-client costs in appropriate circumstances, but they do not eliminate the requirement to
assess the appropriateness of such an award on a case by case basis. The judgment under appeal
here does not set out what exceptional circumstances existed to justify an award of solicitor and
own client costs against these appellants on this application, nor is it apparent from the reasons, or
from the record, what litigation misconduct on the part of these appellants led to the making of this
costs award. Moreover, an award for increased or punitive costs ought not be made in the absence
of notice of the possibility of such an order and an opportunity for parties to make submissions as
to whether the order is warranted. Although the case management judge raised the prospect of
punitive cost awards in Sawridge #4, there was no specific notice or specific submissions on the
issue in this application and no party to the proceedings sought those costs. On that basis alone the
costs award should be set aside.

[28] In the circumstances, we conclude that there was not a sufficient basis for the award of
extraordinary costs against the appellants on this application, and the appeal from the costs award
is allowed. The case management judge awarded party and party costs against Deborah
Serafinchon in favour of the Trustees, and we make the same award against Patrick and Shelby
Twinn,

Appeal heard on November 1, 2017

Memorandum filed at Edmonton, Alberta

this / &) Th day of December, 2017 W
Veldhuis J.A.

Paperny J.A.

Martin LA.
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N.L. Golding, Q.C.
for the Appellants

D.C. Bonora and A. Loparco
for the Respondents Roland Twinn, Catherine Twinn, Walter Felix Twinn, Bertha
L Hirondelle and Clara Midbo, as Trustees for the 1985 Trust

J.L. Hutchison
for the Respondent The Office of the Public Guardian and Trustee

D.D. Risling
for the Respondent Catherine Twinn
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