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JUDICIAL CENTRE . EDMONTON Mthe

IN THE MATTER OF THE SAWRIDGE BAND INTER
VIVOS SETTLEMENT, APRIL 15, 1985 (the "1985
Trust”) and THE SAWRIDGE TRUST, AUGUST 15,
1986 (the “1986 Trust")

APPLICANT CATHERINE TWINN, as Trustee for the 1985 Trust and the 1986 Trust

RESPONDENTS ROLAND TWINN, BERTHA L'HIRONDELLE, EVERETT JUSTIN TWIN and MARGARET
WARD as Trustees for the 1985 Trust and the 1986 Trust

DOCUMENT AFFIDAVIT

- ADDRESS FOR SERVICE McLENNAN ROSS LLP Lawyer: Karen A, Platten, Q.C.
AND CONTACT - . #600 West Chambers Telephone: (780) 482-9200
INFORMATION OF . 12220 Stony Plain Road Fax: (780) 482-9102
PARTY FILING THIS Edmoanton, AB TSN 3Y4 Email: kplatten@mross.com

DOCUMENT : File No.: 281946

AFFIDAVIT OF CATHERINE TWINN
SWORN ON THE 23" DAY OF SEPTEMBER, 2015

I, Catherine Twinn, of the Sawridge Indlan Reserve 150 G and the City of Edmonton, in the Province of
Alberta, SWEAR AND SAY THAT:

1. I am a trustee of the Sawridge Band Inter Vivos Settlement, April 15, 1985 (the “1985 Trust”)
and thé Sawridge Trust, August 15, 1986 (the "1986 Trust”) (collectively referred to as the
"Trusts”), and, as such, have a personal knowledge of the matters hereinafter deposed to, save
where stated to be based upon information and belief.

2. 1 was appointed as trustee of the 1985 Trust on December 18, 1986 and of the 1986 Trust on
August 15, 1986, I have continuously maintained my position as a trustee since these
appointments.

3 1tis my uhderstandirig that the Trusts will have a collective asset value of approximately $213
million dollars by 2015,

H:\WDocs\281946\00841909.DCC Page 1 of 8




. BACKGROUND

4,

5.

10,

My late husband was Walter Patrick Twinn, He passed away on Octobar 30, 1997. My hushand
was the Chief of the Sawrldge Indian Band (the “Band“) from 1966 until his death.

Thé Band Is compriseci of three family groups, the Twin{n)s, the Potskins and the Wards. The
majarity of the Band membership of approximately 44 members is comprised of the Twin(n)
family. Only 3 of the 44 Band members are minor children. ‘

The trustees of the Trusts have taken the position that membership in the Band, as determined
by Band Coundil, is definitive of beneficiary status under the 1986 Trust, There has not been an
independent legal determination of the beneficiaries of the 1985 Trust or a process put Into place
to make this determination. - :

Paul Iéujoid has been the Administrator of the Trusts since September 8, 2009. This is a salaried
position that is contracted for by the Trusts. Mr; Bujold is not a trustee of the Trusts and has no
voting power. His position is at the discretion of the trustees. _
Brian Heidecker has been the Chalr of the. Trusts since Méy 10, 2010 (the “Chair"). Thisis alsoa
position that recelves financial compensation. Mr. Heldecker is not a trustee of the Trusts and
has no voting power. His position is at the discration of the trustees. .

The current trustees of the Trusts are:

(a) . Myself;

(b)  Bertha L'Hirondelle (also a paid elected elder of the Band);

()  Roland C. Twinn (also the elected Chief of the Band);

B (d) E. Justin Twin (also an elected Band Co'UncIlldr), appointed January 21, 2014; and

{e) Peggy Ward, appointed August 12, 2014.

As 3 out of the 5 trustees are also elécted officlals of the Band, these Individuals aé duly
responsible for administering and managing the Trusts, but also have the ability to determine or
influence Band membership and thus who s a beneficiary under the 1986 Trust,

HISTORY OF TRUSTS

11,

12,

13,

Prior to the subject Trusts, various assets of the Band were held under prior trust deeds starting
in 1982, Prior to 1982, the assets of the Band weré held in a bare trust by the Band Council for
the benefit of the Band. ,

As my fate husband was the Chief of the Band in the 1980s, he was the settlor of the Trusts,

It is my understanding ‘that under prior trust deeds, elected officials of the Band were
- automatically designated as Trustees. The terms of the subject Trusts were a marked departure

from this practice, as they do not provide for the automatic appointment of elected officials as
trustees of the Trusts, The deeds of settlement for each of the subject Trusts provide that a
maximum of two of the trustees may be non-beneficiaries of the Trusts and a minimum-of three
trustees must qualify as beneficiaries under each Trust,

H:\WDocs\281946\00841309.00C - : Page 2 of 8
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14, My fate husband and I had many conversations regarding this change in practice. My late
- husbhand expressed concerns about having trustees of the Trusts who were also elected officlals
of the Band and was attempting to move away from such & practice.

Recent Appointments to Trusts
Justin Evarret Twin-McCoy (MJustin’)

15, In or around January 8, 2014, I was notified by Mr. Bujold that Walter Felix Twin intended to
resign as a trustee of the Trusts. L '

16. At the next trustee meeting on January 21, 2014, six motions were presented, without prior
notice to me, that accepted Walter Felix Twin's resignation and appointed Justin Evetret Twin-
McCoy In his place and sought to make a transfer of the Trusts’ assets to the new trustees.
These motions were approved by Bertha Twin-L'Hirondelle, Clara Twin-Midbo and Roland Twinn.
I did not consent to this appointment and instead raised questions, including the need for a
proper succession planning process and whether Justin was a beneficiary under the 1985 Trust,
which was a requirement as Walter Felix Twin was a beneficlary trustee, - .

17. Bertha Twin-L'Hirondelle and Clara Twin-Midbo were Roland Twinn and Justin’s aunts, I am
Chief Roland Twinn's step mother and Justin’s aunt, Bertha and Clara do not qualify as
beneficiarles under the 1985 Trust. Under the 1985 Trust, Band membership Is not synonymous
with beneficlary status as it is under the 1986 Trust.

18, While the deeds of the Trusts do not require unanimous approval, to my knowledge, In all past
trustee votes to appaint a successor trustee, it.was a practice and policy that the decision be
unanimous. Attached as Exhibit “A” to my Affidavit is a draft document tendered by the Chalr
at the September 17, 2013 trustee meeting that speaks to this issue at paragraph 7(b)(ii)(2)
wherein It states “Glves each Trustee a veto regarding Trustee succession” (the “September
Chair Agenda”). ’

19, At the time of and following Justin’s appointment, I raised concerns with the other trustees, the
Chair and Mr. Bujold regarding whether Justin was an eligible beneficiary under the 1985 Trust,
Approximately two months after Justin’s appointment, I received a letter from Mike McKinney
dated March 5, 2014 that stated that Justin qualified as a beneficlary under the 1985 Trust, Mike
McKinney is a lawyer employed in house by the Sawridge First Nation. His employment Is
determined by the Chief and Council of which, Roland Twinn is the Chief and Justin is a Council
member. Roland Twinn and Justin constitute a majority of the three person Band Council,

20. I relayed my concerns to the Chair that it was essential that an independent legal opinion was
obtained. I proceeded to obtain the apinion of Larry Gilbert, who s a lawyer and was the former
Registrar of Indian Status and Band membership for Indian and Northern Affairs Canada. The

opinion of Mr. Gilbert dated July 2, 2014 concluded that Justin did not qualify as a beneficlary.

under the 1985 Trust, despite Justin being a Band member. Attached as Exhibit "B” to my
Affidavit is a copy of Mr. Gilbert’s opinion. :

21, To date, from my perspective, the issue of whether Justin is a beneficiary under the 1985 Trust

has not been resolved and his appointment to replace Walter Felix Twin is a violation of the
terms of the 1985 Trust deed.

H:\WBocs\281946\00841909.00C ’ ' : Page3 of 8

A3




Clara Midbo ("Clara”)

22,

23,

24,

25.

26,

27.

28.

- On July 13, 2014, Clara Midbo passed away from cancef. I was not aware that she was

terminally ill and no prior disclosure or discussion on this matter had occurred at any trustee
meetings I was present at, including the June 10, 2014 meeting where trustee succession was an
agenda item. . L '

As a result of her death, Mr. Bujold called an emergency trustee meeting for August 12, 2014 for
the stated purpose of appointing a replacement trustee for Clara.

On August 6, 2014, I emailed Mr. Bujold, the Chalr and the three other trustees, asking who was
being proposed as a replacement trustee. I did not receive a response. :

On August 12, 2014, 1 proposed that an independent outside professional trustee be appointed
to fill the vacancy. This proposal was met with criticism by Justin and Roland Twinn. Roland
Twinn stated that the Trusts’ beneficlaries were unhappy with having outside directors for the
corporations held by the Trusts and the sale of the Slave Lake hotel and further, the beneficlaries

would not be supportive of having independent professional individuals appointed as trustees for °

the Trusts, This concerns me because a trustee ought not to fetter thelr discretion.

By way of background, in 2003 the control of the Sawridge Group of Companies was transferred
to outside management from Band Council management because the Sawridge Group of
Companies were in financlal distress. Since the Sawrldge Group of Companies were transferred
to the control of outside management (2003) and directors (2006), they have financially
recovered and avoided bankruptey. :

Despite my objections and proposal that an independent professional trustee be appointed who

met a skills matrix I tabled, Peggy Ward, a Band member and a beneficlary of the 1985 Trust,

was appointed by the other trustees as Clara’s successor.

At the time of Peggy Ward's appointment, I.was:not aware of her past business, board,
investment, financial and trust experience and what skill set-and qualities she would bring as a
trustee of the Trusts. I am deeply troubled with how and the circumstances in which . this
appointment was conducted, that an individual would be elected as a trustee of the Trusts
without a resume being: presented in support of her nomination, without regard to the need for
independent, professional, expertise to modernize the Trusts and without due regard to other
highly-qualified and independent candidates whose resumes were tabled. ,

Interaction between Political Interests and Trust Management

29.

-For.some time, I have been very concerned that the elected Band Council members and elders,

who are also trustees of the Trusts, are allowing thelr political and/or personal agenda to
influence thelr decision making as trustees.- My concern is that elected Band Council members,
with elected elder support, are approving Band members who are then beneficiaries of the 1986
Trust. This process does not appear to be falr, timely, unblased or transparent, in addition, I am
concerned that it is not Charter compliant, When.my concerns are expressed to the other

‘trustees, the Chair and Mr. Bujold, I am either ignored or met with varying degrees of ridicule,

denial, reprisal and/or contempt. The following are various examples of why I am concerned:

(@)  Ascertaining the Trusts beneficiaries in a fair, timely and unblased process has been an
ongoing issue and subject to an interlacutory decision by Justice D. Thomas on June 12,
2012, Attached as Exhibit “C” to my Affidavit is a copy of Justice Thomas’ decision. I
have observed examples of where family members of the elected Band Council, induding

H:\WDocs\281946\00841909.00C - : o : Page 4 of 8
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(b)

(©)

(d)

(e)

Chief Roland Twinn, were quickly added to the Band membership list, while membership
applications of non-Twin{n). family members have remained unprocessed or denled.

It concerns me that individuals who are responsible for managing, growing and
distributing the Trusts’ wealth, are demonstrating bias in thelr capacity as members of
Council in determining who is entitled to the Trusts’ wealth, One particularly disturbing
example of this behavior was when Chief Roland Twinn and Bertha Twin-L'Hirondelle
voted against Alfred Potskin's membership application at a membership committes
meeting after Chief Roland Twinn's sister, Arlene Twinn, told a story wherein a Potskin
woman had allegedly been rude to thelr mother many years ago. Arfene Twinn finished
the story with the statement “this is payback time”. Immediately thereafter, Chief
Roland Twinn and Bertha Twin-U'Hirondelle vated to not recommend Alfred Potskin's
membership application. This recommendation and the applicgtion, then goes to Chief
and Council who make the decision. As of August 10, 2014, Potskin's name Is not
on the Band list. I note that Chief Roland Twinn is placed in the dual role of
recommending and deciding upon membership applications. I was present during this
event. I also note that with the exception of only a few individuals, only the children of
former and currently elected Band officials have been granted Band membership by Chief
and Council, while other children have been discounted and/or discouraged from

applying.

There have been instances where a ruling on Band membership has not been made in a
timely manner, including one applicant who waited 28 years for a decision,

I have concluded that, based on Information received from persons who may be entitled

to beneficiary status under 1985 Trust rules, they will not be granted that beneficiary .

status as the trustees have never gone through a process of independently determining
who qualifies as beneficiaries. Thus the eligible pool of candidates to be trustees who
qualify as beneficlaries of both Trusts Is greatly limited as a direct result of the decislons

made by those trustees who are also elected officials of the Band and decide and restrict .

Band membership.

At the August 12, 2014 and September 14, 2014 trustee meetings, Chief Roland Twinn
stated “we don't know who they are”. This statement referred to the beneficiaries of-the
1985 Trust. I advised him that those who qualify under the 1985 Trust rules can be

ascertained, but the trustees have repeatedly failed to provide an independent process -

for such. The separate issue of whether those rules arevalid.is before Justice Thomas.
This is just one example of the trustees refusal to make meaningful attempts to even
discuss how to determine the proper benefidiaries of the 1985 Trust. At present, despite
my Insistence, the beneficiarles of the 1985 Trust have not been properly ascertained.
The September Chalr Agenda Is a further example of how these issues have been tabled

. at trustee meetings for years however, despite the passage of time, no resoldtion to

these issues has been reached. A further example of the trustees unwillingness to
address these issues is shown in a January 19, 2009 letter to David Ward, Q.C. of Davies
Ward Phillips & Vineberg LLP which Is attached as Exhibit “D” to my Afﬂdawt and was
copied to the other trustees, In this correspondence, I raise the issue of trustee
composition. Robert Roth from Fraser Milner Casgrain (as it was then known) had been

retained to develop and deliver a process however Chief Roland Twinn failed to engage
- and the process terminated.
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(f)

(@)

(R

0

0]

(k)

U

(m)

(n)

It has been made clear to me by the Chair, Mr. Bujold and the trustees who are also
elected Band officials, that how membership is determined Is not the concern of the
trustees. I see two very separate Issues that this statement raises, authorlty to
determine membershlp and the trustee’s confidence in the determination of the
beneficiaries of the 1986 Trust.

As a trustee I have expressed concern about the Band mémbership lists, as this list
determines the 1986 Trust beneficiaries, to date, this difficult issue has not been properly

" discussed and resolved by the trustees.

Benefits from the Trusts have only been extended to the 1986 Trust beneficiaries, which
group, at present, only amounts to 44 individuals. This has been to the detriment of the
1985 Trust beneficiaries who can be ascertained under the 1985 Trust rules and who the
settior ‘expressly intended to-include and benefit. I belleve that the 1985 Trust

beneficiarles is much larger than the Band membership group who comprise the 1986

Trust beneficiaries. -

. Chief Roland Twinn and Band Council are the directors of Sawridge Resaurce

Development. The Band Is the shareholder and presumably, it is the Chief and Council

who appaint directars. Chief Roland Twinn is also the CEOQ. As a result, Chlef Roland '

Twinn directly- controls the employment and monetary Income of Band members
employed by Sawrldge Resource Development because he has the power to terminate or
ctherwise control thelr.employment. As a result, he influences Band membership,
employment and beneflciary status, amongst other things. '

I am afrald that if I speak out at trustee meetings, that I will be faced with reprisal from
or because of Chief Roland Twinn. I base this concern on the fact that Chief Roland
Twinn has threatened to take my home on the Band reserve from me, without
compensation, which could further result in my Band membership being revoked by the

Chief and Council as a non-resident membér, This is only one example of the many

reprisals I have experienced from Chief Roland Twinn.

Despite my objections, a fnajorlty of the trustees authorized payment of the Band’s legal

fees in relation to the Band’s participation in the matter before Justice Thomas regarding
Band membership, despite the fact that such a payment is not allowed pursuant to the
deeds of settlement. : '

I am concerned that. the former counse! for the Band, Marco Poretti, is now acting as
counsel for the Trusts at his new law firm, Reynoids Mirth Richards & Farmer.

It took years from 2003 when the Band Council's management contract was terminated
to transfer and gather records relating to the Trusts’ assets from Band Council (which
was previously responsible for the management of the Trusts’ assets). While efforts
were still being made to obtain these records, Chief Roland Twinn and Bertha
L'Hirondelle advised at a trustee meeting that some records had been burned.

Many of the trustees who were or are elected officials of the Band supported adding the

Band as a beneficlary of the Trusts and developing “an innovative approach that will

enable the construction of a new office and community center complex on the Sawridge
First Nation”. The September Chair Agenda attached as Exhibit “A” decuments this
request for a community center. I did not support this initiative for a humber of reasons,
including, the fact that a majority of the beneficiaries of the Trusts do not live on the

H:\WDocs\281946\00841909.00C C ' - Page 6 of 8
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30.

Sawridge ‘reserve and this may not be the best use of Trust funds to benefit the
beneficiaries. I am concerned that the community center initiative is an example of the
. elected officlals political agendas interfering with their decision making as a trustee.

On or about January 12, 2009, the trustees of the Trusts executed a Code of Conduct for
Trustees ("Code"). Attached as Exhibit “E” is a copy of the executed Code. I am concerned
that the instances of conflict and breach of duty that are described In my Affidavit, violate the
Code. )

ROLE OF BAND COUNCT

31.

32,

33.

34.

The elected members of Band Council and the Chlef have a myriad of duties, powers and
responsibllities. They deal with a wide range of Issues “that Include political, social, legal,
financial, economic, governmental, and personal Issues relating to band members. Resources,

including thelr allocation, are a challenge, along with overcoming many complex challenges and -

historical legacies. .

First Nations groups are unigue in the sense that members of each Natlon are related to each
other and ‘have long histories as clans and families. As a result of these long histories, conflict

-.amongst members often results. .

Glven the often competing Interests already facing ‘elected members of Council and the Chief, I
am concerned that it Is an Inherent conflict of interest for elected members of Band Council or
the Chief to also hold the office of a trustee of the Trusts. As members of Council, Individuals are
called to act in the best interest in the community, while as trustees, individuals are called to act
in the best interests of the beneficlaries of the Trusts — these two Interests have the potential to,
conflict. In addition, given that the elected officials have the ability to seriously Impact an
individual’s livelihood, reputation, residency, membership and securlty In the reserve community
and beyond, it makes it difficult for non-elected official trustees to take positions that are

‘contrary to the majority, even if the trustee belleves that taking the position is in the best

interests of the beneficiaries, This is especially so when one of the elected officials Is the Chief of
the Band. 2 '

The enmeshment of elected 6fﬂcials of the Band acting as trustees of the Trusts creates the
opportunity for and causes me to be fearful of reprisal if I question how beneficlaries are being

determined or why persons who appear qualified and entiled are belng excluded as

beneficiarles. I have found It very stressful to voice concerns about my lack of confidence in the
systems ascertaining beneficiary status. The trustees who are elected officials of the Band have
an undue influence at the trustee table both by the fact they are a majority of the trustess and
control decision making and also because of the deference shown to them by others and the
difficulty in separating political interests from trustee decision making. Undue influence and
conflict of interest are compelling reasons to employ the separation rule that elected Band
officials and their employees and agents cannot be trustees. I find it hard as a non-elected
trustee to cast a.vote against the Chief and other elected Band officials who are trustees for fear

" of . political, legal, financial and other repercussions. While all trustees should be considered”

equal, the Chief remains the Chief and in most cases Is the primary influencer of decisions at
t;mstee meetings. - ;

H:\WDocs\281946\00841909.00C ) Page 7 of 8
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35, It Is my understanding and I do verlly believe that many other First Nations in Alberta and
Canada structure their trusts, or are In the process or restructuring thelr trusts, so that elected
officials and thelr employees and agents, cannot sit as trustees or if so, are ex officio or a
minority. Examples of this include:

(@

()
(c),
(d)
(e
g

Samson Cree Nation;
Ermineskin First Nation;

Onion Lake Cree Nation;

, Stoney Nakoda;

Mikisew Cree Nation; and

Saddle Lake Cree Natlon,

36. 1 swear this as evidence for the Court and for no improper purpose.

SWORN BEFORE ME at the
City of Edmonton, .

In the Province of Alberte

the 23" day of September, 2015

&

rive \ )i

"7
A Comrnissioner for Oaths In and

~ for the Province of Alberta
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This Is Extibk * 2\ * coferred o In the
Alffidavit of

(\Mhﬂnnﬁ Twinn
Swom befare methis.... “2.?1

%% -5

ACommissionar for Oathain and for the -
Provincs of Alberta ‘

&REN A. PLATTEN, Q.C.

AGpSTRA SO
1 : INAND FOR AL‘(BERTA
A VISION OF OUR FUTURE
2024 & 2038
“Kootsapatamiic”

‘Something we hope to see in the future’

‘Our ho"g_;es, dreams, aspirations for the future’

September 16, 2013
Draft #4
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1. Introduction

“This strategic plan has been developed by the Trustees of the. Sawridge in order
to...." '

- 8 To demonstrate that we understang that the status quo is not an option

To consolidate and modernize our efforts

ERER

To prepare for our reporting to the beneficiaries

Etc
t '@ - 2. Our Community in 2024 and in 2038
L % ' A clear description of what we aspire to be

Fairly lofty but inspirational
“ % ‘ "It's for the kids and the Grandkids”

Failure is not an option

3. Our History

A brief over of our history and our evolution

v g 4. Our Governance and Board
B ‘ The.'Trusts_Dee,ds set out the powers and responsibilities. Etc ete
% 5. Our Stakeholders

The communities in which we live, work and do business
Lesser Slave Lake Regional Council

a. The heneficiaries
gl b. The Sawridge Group of Companies
] c. The Sawridge Trusts
o d. The Sawridge Trustees
‘g e. The Sawridge First Nation
g f.
g.
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6. Our organizational tenets o {
a. Our Vision , '
Q (As approved by the Trustees 01-05-15) . . : [
- “A healthy and harmonious community of beneficiaries united by relationships based
:';:3 on mutuality, reciprocity, respect love, kindness, cormimon mterest and common

good.

-

A community in which individuals seek to secure the good of others, and théreby
secure their own. . :

A community which works togéther and supports the unique gifts and abilities of each . ;
member of the community thereby raising the community as a whole.

oS

A corﬁmunity based on respect and affection.

.

A community based on the recognition that we are all spiritual beings

THEEl

|

Seven phases of life and seven gifts: Love Honesty Humilrty, Respect, Truth
. Patlence, Wisdom.

Make our houses strong. Everythirig that Ii\}es"

b. Our Mission
(As approved by the Trustees 01-05-15)

“The Trustees recognize that wealth is a concept that encompasses much more , . i
than financial prosperity. Qur mission is to preserve and increase the wealth aof our
community in all respects -physically, socially and spiritually - in a balanced and , -
sustainable way that respects the human and natural world, The Trustees will u
manage the trust funds to achieve this end for the benefit of the existing : -
beneficiary group and future generations of beneficiaries."

[ty weRy o 9%@

Aty guges -

c. Our Ethos
The disposition, character, or fundamental values part;cu!ar to a specific 1
person people, culture, or movement.

ﬂ ‘ _i. We firmly believe that our mandate is to avoid activities that may Iead
P to entnttement and dependency attitudes
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il. We believe that the capital of the Trusts should be preserved for future
generations
.
d. Our Values

" Values define who we are and who we want to be, both individualfy andasa -
. group. ‘

The highlighted portions of the Preamble to the Constitution of the SFN
describe the existing values and aspirations of our Beneficiary group.

Constitution of the Sawridge First Nation

Preamble
We the Cree People of the Sawridge First Nation, having the inherent responsibilities,

. rights and powers to govemn ourselves and the lands to which we belong, from time

immemorial granted to us by the Creator for as long as the grass grows, the wind blows
and the water ﬂows, HEREBY DECLARE THE FOLLOWING TO BE OUR TRUTHS

1. Family is the foundation of our Commum_lx We value Cummunig,
Relationships, Cultural Survival, the Cree Language, and our Ancestors and
( will strive for the protection of these values.

2. We continue to live in family-based communities in the territory which we have
occupied since time immemorial.

" 3. We have the obligation and responsibifity to preserve our culture and
lanquaqe and to pass on our lanquaqe, our cultural practices and our
history to our descendants.

4, Our Land, waters and natural resources are sacred and essential to.the surwval
of our community.

5. As with all peoples, we have the inallenable right to the pursuit of happiness.

6. We will govern ourselves as commumg which is safe, supportive,
prosperous, friendly, and caring, and which will always be here for our
grandchildren and descendants.
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7. Our ancestors occupied these lands and utilized our waters and resources since
m time immemorial, living by the Natural Law which is encompassed by the S -
v traditional values of Love, Honesty, Kindness, Humility, Respect, Truth,
Patience, Contribution, Responsibility, Self-Rehance, Indegendence,
5 Accountability, and Wisdom. —
] : . !
- 8. Ourinherent right to govern ourselves was recognized in Treaty #8 which was lL v
ke entered into between our ancestors and the Crown as original signatories. , )
gi 9. Since the signing of Treaty #8, this inherent right has been distorted by the —
imposition of forced dependency, attitudes of superiority, systems of
7 control, which, through this Constitution we disavow, denounce, and. discard.
B - . ' -
10.To ensure the preservatlon and advancement of the Sawridge First Nation we
E herein record the traditions, customs and gracﬂces of the Sawridge First

Nation, forrnerly called the Sawridge Indian Band, in this, the Constitution of the

Sawridge First Nation.

11.The Sawridge First Nation shall, in accordance with its customs and traditions, .
have an effective governing body which Is transparent and accountable to the , —
@__ . members of the Sawridge First Nation, which respects and preserves the nghts of ‘

' those members, and manages the property, resources, programs and services of . -
the First Nation, and which is mandated to defend and protect our Iands waters, . .
resources, air space. rights'and Treaty relationship. . _

12, Reflecting an intearal part of our trad:t:on, our wish is that our governance .
be guided by Elders who have the respect and trust of the First Nation; who . .
are known for their wisdom and good judgment; who demonstratea . |
significant commitment to and knowledge of the history, customs, - . L
traditions, cultural and communal life of the First Nation, and who are known

for a character and lifestyle that does not cause detriment to the future

welfare or advancement of our First Nation. : ' -

7. Our current realities - _ 4
a. Facts and Truisms ‘ 4 a
i. This generation must initiate and practice new approaches _ L

i, intergenerational trauma must be identified and
accepted/acknowledged . B
iii. Granddaughter said “Why am | so sad?” |
iv. Very strong sense of duty and obligation to kids 4
g v: Problems must be acknowledged before they can be fixed . )
; vi. First Nation culture based on very long term view *7 generations" N
~ vii. Unique blend of European religion and First Nation's spirituality
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b. Reality check
I. Very complex web of issues and challenges
ii. Trustdeeds act as a “Poison Pill"
1. Precludes a hostile takeover -
2. Gives each Trustee a veto regarding Trustee successnon
iil. Stuck on fundamental issues .
iv. Not a harmonious group
1. We basically have a Mexican Standoff )
2. Nobody can “win", therefore everybody “loses”
~_v. How do we get to unanimity? ‘
vi.
c. Outstanding Issues
i. Settling Catherine’s accounts’
li. Trustee evaluation process
iii. Trustee succession
iv. Identifying our beneficiaries
v. Reporting-to our beneficiaries
vi. Understanding the costs of benefits into the future
vii. Societal issues
1. Lateral violence :
2. Addictions and their consequences
3. Intergenerational trauma
vili. Honouring Walter Twinn
iX.
d Risks and Challenges
i. How to assure continuation of serwces and support for our people?
ii. Racism and stereotyping .
iii. Restore and maintain pride and dignity
iv. Loss of control of trusts
v. Dispersal of trust funds = poor legacy
vi. Attainment of self-determmatlon on wide scale
vii. Dispel the bogeyman
viii. Maintaining critical mass

ix, What if our report to beneficiaries is not acceptable to the majority?

x. Status-quo is not sustainable, we have to change

A15
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e. Risks

f.

Are we in compliance with trust standards?
If not, are trustees liable?

i. Inherent “questions” regarding conflict of interest

Unrest among beneficiaries
Dissipation of trust assets

. Desirability/practicality of continuing current culture
vii.
viii.
ix.

Protracted litigation
Court'removal

8. SWOT analysis
a. Strengths

i.

il
iii.
iv.
V.
vi.
vii.

Our financial capacity

Our Trust deeds

Companies are doing very well
Good benefits program

Trusts office is functioning well

b. Weaknesses

ii.

iii,
i
V.
Vi

Very complex and long standing web of issues & challenges
Difficulty in coming to decisions .

1. Not a harmonious group :

2. Mexican stand-off, nobody can win, so everybody loses
Lack of clarity re beneficiaries of 1985 Trust
Unrest amongst beneficiaries

c. Opportunltles

i.
il.
iil.

iv.

V.

vi.
vii.

- viii.

Capitalizing on a buoyant Alberta market
Capitalizing on the excelient public image of the SGC
Capitalizing on the positive public perception of the SFN/Sawridge

. Trusts business structure and strategies

Providing indirect benefits to the beneficiaries at the commumty level

-Court application to clarify beneficiaries

Developing and providing a report to our beneficiaries

d. Threats

Maintaining critical mass

A16
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ii. Racism and profiling
ii. Intergenerational trauma
iv.

V.

9. Our Desired Outcomes

. Clearly defined beneficiaries of the 1985 and 1986 trusts
. Membership process based on principles of administrative law
. Profitable, well managed companies able to pay sustainable dividends
. Understand and mitigate the Impact of an influx of beneficiaries
. "Maintain separatioh of economic and political activities
Provide a thoughtful suite of benefits that mitigate agamst entltlement or
dependency attitudes
. Being respectful of 114 years of Sawndge tradition
. Maintaining our long-term endowment mindset
Strip of gray -
Families raised in a community with positive relational abundance
i. Community and family matterl
ii. "communal system”
k. Must be aware of the 4 pillars of our environment
i. Physical
ii. Mental
iii. Emotional
v. Spiritual

"m0 Qo0on

o Ta@

10.  Our Strategic objectives
a. Critical .ong Term Investment—Capacsty Building
i. Education
li. Training
iii. - Skills upgrading
iv. Leadership development
. v. Mentors -
vi. Heroes
vil. Role models
viil,
b. Risk Mitigaticn to protect our investments and ensure our legacy
i. Add ictions treatment programs
ii. Address intergenerational issues
1. ldentification
2. Acknowledgement

A17
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3. Remedial action
iii. Maintain critical mass

1. A fair and effective membership application process
2. Clarification of definition of beneficiary
3. ' :
v,

c. Acknowledging our success — saying "Congratulations”
i. Why? To acknowledge the wisdom and perseverance of forgoing
immediate cash payments in favour of developing a long term Trust
Fund that will pay benefits for generations to come °.
ii. Towhom?- '
Our seniors
Our elders
Our champions |
Our heroes
Our “average” members
Our neighbours
Our friends
. Our familles ,
Acknowledgmg and celebrating our hwstory
iv. .
11. Our Goals and Actions.

DN R RN

a. Critical Long Term Investment-Capacity Building
i. Continue our investment into education and skills upgrading
ii. Develop plans for leadership development
iii. ldentify individuals who can act as mentors, heroes and role models
[\'S
b. Risk Mitigation to protect our mvestments and ensure our legacy
i. Continue funding our addiction programs
ii. Develop long range avoidance strategies
iii. Obtain clarification of who are beneficiaries are
iv. Critical to have a quality membership approval process
v. Maintaining the separation of political and economic functions
vi. Report to our beneficiaries ‘
vii. Develop and implement a Trustee succession plan
viii. Resolve our outstanding issues )
ix. :
cC. Acknowledgmg our success — saying “Congratulations”
. Fund some generic projects that appeal to “average” members

—
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1. Develop an innovative approach that will enable the
. construction of a new office and community centre complex on
the SFN
2. Akey collaboration of the SGC, SFN and the Sawridge Trusts
3. : :
4, :
il. Identify locations to display and highlight SFN history and successes
1. The new Sawridge Community Centre
2. Work with the designer to maximize and optimize the spaces
that could be used to describe Sawridge history and its
. achievements .
3. ldentify honorific naming opportunities -
a. The Building :
b. Rooms and internal areas
¢. Chairs -
d. Wall spaces
4. Develop modules/displays of Sawridge history
5. Develop modules/displays of Sawridge achievements
6.
7.
ili. ldentify key messages for each target audience
iv.

12.  Evaluation —how will we measure success?

Keyéu’ccess indicators
How have our FN peers fared?
How does SFN compare to Albertans?

apow

13. ' ‘Appendix
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This Is Exhibt * B " refarred to In the
Affidavit of

- _ : Oothevire Tiinn .
. ' : LARRY GILBERT Sworn before me this... 23 ............... day
LAW CORPORATION o, Spkembic....pD.20.15.

275 PALLISIER AVENUE
VICTORIA, BRITISH COLUDM BT Gommissiansr for Oaths in and for the
V9B 1C5 Province of Alberta

(250) 478-8881

Catherine M. Twinn | : July 2, 2014
Barrister & Solicitor .
Box 1460 ,
Slave Lake, Alberta 4 KAREN A. PLATTEN, Q.C.
TOG 2A0 BARRISTER & SOLICITOR
A COMMISSIONER FOR OATHS

INAND FORALBERTA -

Dear Ms. Twinn:

RE: OPINION REGARDING JUSTIN TWIN-McCOY AS A BENEFIARY AND AS A
- TRUSTEE FOR THE APRII. 15, 1985 SAWRIDGE INDIAN BAND TRUST FUND:

You have asked me to answer a number of questions:

1, Under sections 11 and 12 of the Indian Act, R.S.C. 1970, c. I-6 (“the rules”) as
these rules existed prior to April 17, 1982, does Justin McCoy-Twin qualify to be
registered as an Indian and listed on the Sawridge Band List mamtamed by the -~
Department?

a) In parucular, based on the facts and “the mles”, is Justin McCoy-Twin, the son
of Vera Twin and Jody McCoy, entitled to be registered as an Indian under
those-rulés, firstly because at birth he was:the illegitimate chﬂd of an Indlanr.
woman and non-Indian man? - -

b) Secondly, what is the effect of the marriage of his parents, Vera Twin and Jody
McCoy, as the marriage deems Justin McCoy-Twin the legitimate child of the-

. marriage effective from the date of his date of birth.: '

c) What effect does the language of the Apn] 15, 1982 Sawridge Bard Trust,,

" antecedent to the 1985 Trust, have on Justin McCoy-Twin’s eligibility? Does
the Settlor’s clear 1982 intention to exclude the xnegmmate children of Indian
women carry forward to the 1985 Trust vis a vis Justin Twin McCoy's
eligibility as a beneficiary of the 1985 Trust? '

2. What effect does the Chapman v. Martin, {1983] 1 SCR 356 case have to these
facts? As I understand the case; the illegitimate children — male or female — of a
male Indian are entitled to registration.

3. Do the actions or inactions of the Sawridge Band impact the eligibility of Justin

McCoy-Twin under those rules? If so, how?
() I have been asked to render this legal opinion based on a number of assumptions
a regarding Justin McCoy-Twin’s birth and his family without access to the records that’
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may or may not confirm those assumptions. I am prepared to revisit this legal opmxon 1f
any of those assumptions are proven to be incorrect.

Sections 11 and.12 of the Indian Act, R.S.C. 1970, c. L6 provide the following:
11. (1) Subject to section 12,2 persoh is entitled to be registered if that pefson

(a) on the 26™ day of May, 1874 was, for the purposes of an Act
providing for the organization of the Department of the Secretary of State
of Canada, and for the management of Indian and Ordnance Lands, being
chapter 42 of the Statutes of Canada, 1868, as amended by section 6 of .
chapter 6 of the Statutes of Canada, 1869, and section 8 of chapter 21 of
the Statutes of Canada; 1874, considered to be entitled to hold, use or
enjoy the lands and other immovable property belonging to or appropriated
to the use of the various tribes, bands or bodies of Indians in Canada;
) is a member of a band. :
(i) for whose use and benefit, in common, lands have been set apart or
since the 26% day of May 1874, have been agreed by treaty to be set
apart,or
(i)' that has been declared by the Govemor in Council to be a band for
the purposes of this Act;.
(c). isamale person who is a direct déscendent in the male lme ofa
male person described in paragraph (a) or (b);
(d) is the legitimate child of -
i) a male person described in paragraph (@ or (b),
or
(ii)‘ a person described in paragraph (c);
(e) is the illegitimate child of a female person déscribed in paragraph -
(a), (b) or (d); or
() - is the wife or widow of a person who is entitled to be registered by
virtue of paragraph (a), (b), (c), (d) or (e).

(2) Paragraph (1) (e) applies only to persons born after the 13% day of August
1956. .

12 (1) The followmg Ppersons are not entitled to be registered, namely,
(a) a person who

(i) has received or has been allotted half breed lands or money scnp,
(ii) is a descendent of a person described in sub-paragraph (i),
(iii) is enfranchised, or
(iv) is a person bom of a marriage entered into after the 4% day of
September 1951 and has attained the age of twenty-one years, whose
mother and whose father’s mother are not persons described in
paragraph 11(1)(a), (b) or (d) or entitled to be reglstered by virtue of
paragraph 11(1>(e),
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unless, being a woman, that person is the wife or widow of a person
described in section 11, and :

{b) a woman who married a person who is not an Indian, unless that
woman is subsequently the wife or widow of a person described in section
11.

(2) The addition to a Band List of the name of an illegitimate child described
in paragraph 11(1)(e) may be protested at any time within twelve months after
the addition, and if upon the protest it is decided that the father of the child
was not an Indian, the child is not entitled to be registered under that

paragraph.

(3) The Minister may issue to any Indian to whom this Act ceases to apply,
certificate to that effect.

(4) Subparagraphs 1 (a)(i) and (ii) do not apply to a person who
(2) pursuant to this Act is registered as an Indian on the 13" day of August
1958, or
(b) is a descendent of a person described in paragraph (z) of this
subsection.

(5) Subsection (2) applies only to persons born after the 13® day of August
1956.

Justin McCoy-Twin was bomn on September 23, 1982, His mother is Vera Irene Twin,
bomn on December 15, 1956 who has been on the Sawridge Paylist since birth. His father
is Jody McCoy, a non-Indian. On September 23, 1982, Justin McCoy-Twin's parents were
not married. Justin McCoy-Twin was registered as an Indian as the illegitimate child of an
Indian woman, I am informed that his paternity must not have been disclosed to the
Department. This is important because the Indian Act, 1970 determined Indian status and
Band Membership strictly and in accordance with the paternal line. As noted above,
section 11(1)(c) refers to the male line:

11(1) Subject to section 12, a person is entitled to be registered if that person

(c)isa male person who is a direct descendent in the male line of a male
person described in paragraph (a) or (b).

Contrast that provision with paragraphs 11(1)(e) and 12(2) both dealmg with the
illegitimate child of an Indian woman;
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11(1) Subject to section 12, zipetson is entitled to be qégistered if that person

(e) is the illegitimate child of a female person described in paragraph (a), -

(b)or (d).

12‘.( 1) The following persons are not éntitled to be registered, namely,
(2) The. addition to a Band List of the name of an illegitimate child
described in paragraph 11(1)(e) may be protested at any | time within twelve

months after the addition, and if upon the protest it is decided that the .
father of the child was not. an Indian, the clnld is not entitled to be

registered under that paragraph

Accordingly, the policy. of the Department‘-at the time was to deny registration for an
illegitimate child because the father was presumed to be a non-Indian. However, the Band
or the person submitting the birth record to the Department can and often did overcome
that presumption by providing evidence that the father was an Indian such as in a swom
statement from the Indian father. Indeed, even today, the policy is to presume that the
father of an illegitimate child is a non-Indian unless the' mother and/or the Band proves
otherwise. :

Although Justin McCoy-Twin was registered as an Indian, he was not entifled to be
registered because his father was a non-Indian. -

I conclude therefore that Justin McCoy-Twin was not entitled to be registered as an Indian
under the Indian Act, 1970. In addition, he was not entitled under that Act to be added to

the Band List of the Sawridge Indian Band as that List was maintained by the -

Department

Turning now to the Sawridge Band Inter Vivos Settlement and Declaration of Trust dated
April 15, 1985. The question asked is whether Justin McCoy-Twin is eligible to be a
Beneficiary of that Trust and whether Justin McCoy-Twin is eligible to be a Trustee of
that Trust. These questions arise because recently Justin McCoy-Twin was made a
Beneficiary and appointed as a Trustee of that Trust by Chief and Counc1l of the Sawridge
Indian Band.

Paragraph 2(a) of the Trust descnbes who may be a Beneficxary

(a) “Beneflcmnes at any particular nme shall mean all persons who at that time
qualify as members of the Sawridge Indian Band No. 19 pursuant to the
provisions of the Indian Act R.S.C. 1970, Chapter I-6 as such provisions existed
on the 15® day of April, 1982 and, in the event that such provisions are amended
after the date of the execution of this Deed all persons who at such particular time
would qualify for membershxp of the Sawridge Indxan Band No. 19 pursuant to the
said provisions as such provisions existed on the 15" day of April, 1982 and, for
greater certainty, no persons who would not qualify as members of the Sawridge
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" Indian Band No. 19 pursuant to the said provisions, as such provmons existed on

the 15™ day of April, 1982, shall be regarded as “Beneficiaries” for the purpose of

. this Settlement whether or not such persons become or are at any time considered

to be members of the Sawridge Indian Band No. 19 for all or any other purposes
by virtue of amendments to the Indian Act, R.S.C. 1970, Chapter I-6 that may
come into force-at any time after the date of the execution of this Deed or by

'virtue of any other legislation  enacted by the Parliament of Canada or by any

province or by virtue of any regulation, Order in Council, treaty or executivé act

of the Government of Canada or any province or by any other means whatsoever;.

provided, for greater certainty, that any person who shall become: enfranchised,
become a member of another Indian band or in'any manner voluntarily cease to be
a member of the Sawridge Indian Band No. 19 under the Indian Act R.S.C. 1970,

Chapter I-6, as- amended from time to time, or any consolidation thereof or-
successor legislation thereto shall thereupon cease to be a. Beneﬁcmry for all -

purposes of th1s Settlement, -

Based on. the above quoted statement about “Beneficiaries”, I conclude that it is the
Settlor’s intention that - :

@) those persons. whose names appeared on the: Band List maintained by the
Department under the authority of the- Indian Act, 1970, on April 15, 1982
shall be considered to be Beneficiaries of this Trust and that-

(ii) no person who would not qualify.to have his or her name on the Band List

maintained by the Department under the anthority of the Indian Act, on April

15,°1982shall be considered to be a Béneficiary of this Trust and that. -

(iii) no person whose entitlement to membership in the Sawridge Indian Band
that -flows only from-an. amended. Indlan Act shall be considered to: be a
Beneﬁcmry of this. Tmst

As noted above, Justm McCoy—Twm was born on September 23, 1982. Accordingly, he
could not have his name entered on the Band List maintained by the Department under
the authority of the Indian Act, 1970, on April 15,1982 because he was not yet born. On

that basis:alone Justin McCoy-Twin is not qualified to be a Beneficiary of the Trust. -

Furthermore, as noted above; Justin McCoy-Twin is not qualified to be a Beneficiary,
because he was never entitled to be registered as an Indian in accordance with the Indian

Act, 1970, and he was never entitled to have his name entered on the Band List

maintained by the Department under the authority of the Indian Act, 1970, on April 15,
1982 or even on the date of his birth, September 23, 1982 because of his status as an

illegitimate child.

In the Declaration of Trust, Sawndge Band Tmst dated Apnl 15 1982, the Settlor wrote
at paragraph 6: :

The Trustees shall hold the Trust Fund for the benefit of alt members, present
and future, of the Band; provided, however, that at the end of twenty one (21)
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years after the death of the last descendant now living of the original signators

of Treaty Number 8 who at the date hereof are registered Indians, all of the
Trust Fund then remaining in the hands of the Trustees shall be dwxded
equally among all members of the Band then living.

Provided, however, that the Trustees shall be specifically entitled not to grant
any benefit during the duration of the Trust or at the end thereof to any
illegitimate children of Indian women, even though that child or those
children may be registered under the Indian Act and their status may not have
been protested under Section 12(2) thereunder; and provided further that the
Trustees shall exclude any member of the Band who transfers to another

Indian Band, or has become enfranchised (within the meaning of these terms

" in the Indian'Act.) -

By virtue of paragraph 6 of the Declaration of Trust, Sawndge Band Trust dated April 15,
1982, I believe it was the intention of the Settlor of the 1985 Trust Fund to exclude
illegitimate children from being Beneficiaries of the Trust. As Justin McCoy-Twin was
born the illegitimate child of his Indian mother and although his name was added to the
Indian Register and the addition of his name to the Registry was not protested, paragraph
6 provides that Justin McCoy-Twin is nevertheless not enutled to be a Beneficiary of the
Trust: : ‘

1 am informed that sometime after the Indian Act, 1970 was amended in 1985, Justin-
McCaoy-Twin became the legmmate child of his,parents when they were legally married.
With that legal marriage occurring after the Indian Act was amended, the illegitimacy of-
the child was no longer used as a basis to add or delete a name to or from the Indian

. Registry. Accordingly, Justin McCoy-Twin’s status under the Indian Act, 1970, was
unchanged by his parent’s legal marriage. Justin-McCoy Twin would however be entitled .
to be registered under the amended Indian Act, R.S.C. 1985,¢c.I-5as a person with one
Indian parent, namely, his mother: .

According to the instructions I received in preparation for this legal opinion, immediately _

prior to his appointment as a Trustee, there were already two (2) Trustees of this -
Settlement ‘who are not Beneficiaries.- Guidance on this i issue.is found in paragraph 5of
the Sawridge Band Inter Vivos Settlement and Declaration of Trust dated April 15, 1985.
- Paragraph § deals with who may be appomted as a Trustee;

3. Any Trustee may at any time resign from the ‘office of Trustee of this Settlement
on giving not less than thirty (30) days notice addressed to the other Trustees. Any
Trustee or Trustees may be removed from office by a resolution that receives the
approval in writing of at least eighty percent (80%) of the Beneficiaries who are
then alive and over the age of twenty-one (21) years. The power of appointing
Trustees to fill any vacancy caused by the death, resignation or removal of a
Trustee shall be vested in the continning Trustees or Trustee of this Settlement and
such power shall be exercised so that at all times (except for the period pending |

A25

——————
)

-
i

——
: J




A26

T June 9, 2015

any such appointment, including the period pending the appointment of two (2)
additional Trustees after the execution of this Deed) there shall be at least five (5)
Trustees of this Settlement and so that no person who is not then a Beneficiary
shall be appointed as a Trustee if immediately before such appointment there is
more than one (1) Trustee who is not then a Beneﬁcmry

As there are already two (2) Trustees of this Settlement who are not Beneficiaries and as
Justin McCoy-Twin is not a Beneficiary, it follows therefore that Justin McCoy-Twin
cannot and should not have been appointed as a Trustee of this Settlement.

I'was asked to comment on whether the Supreme Court of Canada decision in Martin v.
Chapman, [1983]'1 SCR 356 has any impact on the facts of this case. This is the case of
an illegitimate child of an Indian man being denied registration as an Indian because
according to the Registrar in the Department, the Federal Court of Canada and the Federal
Court of Appeal all decided that paragraph 11(1) (c):

11(1) Subject to section 12, a person is entitled to be registered if that person

" (o) is a male person who is a direct descendant in the male line of a male
person described in paragraph (a) or (b);

means that only legitimate descendants in the male line are eatitled to be registered. The
Supreme Court of Canada said no; paragraph 11(1)(c) applies equally to an illegitimate or
legitimate male person who is a direct descendant in the male line of a male person
described in paragraph (a) or (b). As Justin McCoy-Twin was the illegitimate child of an
Indian woman, paragraph 11(1)(c) has no application to his case and the decision of
Martin v. Chapman has no relevance to these facts.

Finally, the question is whether the actions or inactions of the Sawridge Band impacts the

_ eligibility of Justin McCoy-Twin under those rules? If so, how? I conclude that the

Sawridge Band and the mother of Justin McCoy-Twin were responsible for Justin
McCoy-Twin being registered as an Indian when he was born on September 23, 1982
notwithstanding the fact that he was never entitled to be registered as an Indian in
accordance with the Indian Act, 1970.

I also conclude that it was the Chief and Council of the Sawridge Indian Band who
decided Justin McCoy-Twin is entitled to be a Beneficiary of this Trust and declared him
a Beneficiary and then appointed him as a Trustee of this Trust. As noted above, Justin
McCoy-Twin is not entitled to be a Beneficiary and should never have been granted that

i

status, Furthermore, Justin McCoy-Twin is not qualified but is specifically disqualified -

from being appointed as a Trustee of this Trust.
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Please do not hesitate to call or write if you have any questions or concerns regarding this { ’
legal opinion.

Yours truly,

" Larry Gilbert
Barrister & Solicitor

———
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L Intreduction

[1]  OnApril 15, 1985 the Sawridge Indian Band, No. 19, now known as the Sawridge First
Nation [the “Band” or “Sawridge Band”] set up the 1985 Sawridge Trust [sometimes referred to
ag the “Trust” or the “Sawridge Trust”] to hold some Band property on behalf of its then-
members. The 1985 Sawridge Trust and other related trusts were created in the expectation that
persons who had been excluded from Band membership by gender (or the gender of their.
parents) would be entitled to join the Band as a conseguence of amendments to the Jndian Act,
R.S.C. 1985, c. I-5 which were being proposed to make that legislation compliant with the
Canadian Charter of Rights and Freedoms, Part 1, Constzmtzon Act, 1 982 bemg Schednle Bto
the Canada Act1982 (UK), 1982 c 11 [the “C’hartef’]

[2].° The1985 Sawndge Tmst is admmstered by. the Tmstees named ag Respondents in this:
apphcauon [thie.“Sawridge Tristees” or the “Tiustees”] who now seek the advice and direction -
of this Court in respect to proposed amiendments to the definition of the term “Beneficiaries” in
the 1985 Sawridge Trust and confinnation of the transfer of assets into that Trust. One: '
consequence of these proposed amendments to the 1985 Sawridge Trust would be that the -
entitlement of certain dependent children to share in Trust assets would be affected. Thereis
some question as to the exact nature of the effects, although it seems to be accepted by all of
those involved on this application that certain children who are presently entitled to a share in
the benefits of the 1985 Sawridge Trust would be excluded if the proposed changes are approved
and implemented. Another concern is that the proposed revisions wonld mean that certain
dependent children of proposed members of the Trust would become beneficiaries and entitled to
shares in the Ttust, while other dependent children would be excluded..

[3]  Atthe tinie of confirming the scope of notices to be given in respect to the application for
advice and directions, it was observed that children who might be affected by variations to the
1985 Sawridge Trust were not represented by counsel. In my Order of August 31, 2011 [the
“August 31 Order”] I directed that the Office of the Public Trustee of Alberta [the “Public’
Trustee”] be notified of the proceedings and invited to comment on whether it shounld act in
respect of any existing or potential minor beneficiaries of the Sawridge Trust.

2012 ABQB 385 (CanLll)
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[4]  OnFebruary 14, 2012 the Public Trustee applied to be appointed as the litigation
representative of ninors interested in the proceedings, for the payment of advance costs on a
solicitor and own client basis and exemption from liability for the costs of others. The Public
Trustee also applied, for the purposes of questioning on affidavits which might be filed in this -
proceeding, for an advance ruling that information and evidence relatmg o the membexsth
criteria and processes of the Sawridge Band is relevant material..

{51 O©OnApril5, 2012 I heard submissions on the application by the Public Tmstee which was
opposed by the Sawridge Trustees and the Chief and Council of the Sawridge Band: The.
Trustees and the Band, through their Chief and Council, argue that the guardians of the .
potennally affected children will serve as adequate representahves of the interests of any mmors

‘ [6}  Ultimately in tlns apphcatwn I conclude that it is appropnate«ﬂ:at the Public Tmstee :

represent potentially affected minors, that all costs of such representanon be borme by the .
Sawridge Trust and that the Public Trustee may make inquiries info the membershxp and
application processes aud practices of the Sawndge Band.

I.  'The History of the 1985 Sawridge Trust

[71 © Anoverview of the history of the 1985 Sawridge Trust provides a context for exammmg
the potential role of the Public. Trustee in these proceedings: The relevant facts are not in dispute
and are found primarily in the evidence contained in the affidavits of Paul Bujold (August 30,
2011, September 12, 2011, September 30 201 l), and of Ehzabeth Poifras (December 7, 2011).

[8] In 1982 various assets purchased with funds of the Sawndga Band were placed in a
formal trust for the members of the Sawridge Band. In 1985 those assets were transferred into
the 1985 Sawridge Trust. At the present time the value of assets held by the 1985 Sawridge Trust
i approximately $70 million. As previously noted, the beneficiaries of the Sawridge Trust are
restricted to persons who were members of the Band prior to the adoption by Parliament of the
Charter compliant definition of Indian status.

[99 Inl1985 the Sawridge Band also took on the administration of its membership list. It then
attempted (unsuccessfully) to deny membership to Indian women who married non-aboriginal
persons: Sawridge Band v. Canada, 2009 FCA 123, 391 N.R. 375, leave denied [2009] S.C.CA.
No. 248. Atleast 11 women were ordered to be added as members of the Band as a consequence
of this litigation: Sawridge Band v. Canada, 2003 FCT 347, [2003] 4 F.C. 748, affirmed 2004
FCA 16, [2004] 3 F.C.R. 274. Other litigation continues to the present in relation to disputed -
Band memberships: Poitras v. Sawridge Band, 2012 FCA 47 428 N.R, 282, leave sought [2012]
S.C.C.A.No. 152

[10] At the time of argument iu April 2012, the Band had 41 adult members, and 31 minors.
The Sawridge Trustees report that 23 of those minors currently qualify as beneficiaries of the
1985 Sawridge Trust; the other eight minors do not.

2012 ABQB 3865 (CanLll)
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[11]  Atleast four of the five Sawridge Trustees are beneficiaries of the Sawridge Trust. There
is overlap between the Sawridge Trustees and the Sawridge Band Chief and Council. Trustee
Bertha L’Hirondelle has acted as Chief: Walter Felix Twinn is a former Band Councillor.
Trustee Roland Twinn is currently the Chief of the Sawridge Band.

[12] The Sawridge Trustees have now concluded that the definition of “Beneficiaries”
contained in the 1985 Sawridge Trust is “potentially discriminatory”. They seeks to redefine the
class of beneficiaries as the present members of the Sawridge Band, which is consistent with the
definition of “Beneficiaries” in another trust known as the 1986 Trust.

[13] This proposed revision to the definition of the defined term “Beneficiaries” is a precursor
to a proposed distribution of the assets of the 1985 Sawridge Trust. The Sawridge Trustees
indicate that they have retained a consultant to identify social and health programs and services
to be provided by the Sawridge Trust to the beneficiaries and their minor children. Effectively
they say that whether a2 minor is or is not a Band member will not matter: see the Trustee’s
wriiten brief at para. 26. The Trustees report that they have taken steps to notify current and
potential beneficiaries of the 1985 Sawridge Trust and I accept that they Have been dxhgent in
implementing that part of my August 31 Order.

III. Applicaﬁon by the Public Trustee

[14] In 1ts application the Public Trustee asks to be named as the litigation representative for
minors whose interests are potentially affected by the application for advice and directions being
made by the Sawridge Trustees. In'summary, the Public Trustee asks the Court:

1. to detern;ine which minors should be represented by it;

2. to order that the costs of legal representation by the Public Trustee be paid
from the 1985 Sawridge Trust and that the Public Trustee be shielded
from any Liability for costs arising; and

3. to order that the Public Trustee be authorized to make inquiries throngh
" questioning into the Sawridge Band membershxp criteria and apphcatxon
processes.

The Public Trustee is firm in statirig that it will only represent some or all of the potentially

~ affected minors if the costs of its representation are pald from the 1985 Sawridge Trust and that

it must be shielded from liability for any costs arising in this proceeding,

[15] The Sawridge Trustees and the Band both argue that the Public Trustee is not a necessary
or appropriate litigation representative for the minors, that the costs of the Public Trustee should
not be paid by the Sawridge Trust and that the criteria and mechanisms by which the Sawridge

2012 ABQB 365 (CanlLli)
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Band identifies its memibers is not relevant and, in any event, the Court has no jurisdiction to .
make such determinations.
IV.  Should the Public Trustee be Appointed as a Liﬁgatioh Reﬁresentaﬁve?

[16] Persons under the age of 18 who reside in Alberta may only participate in a legal action
via a litigation representative: 4lbertg Rules of Court, Alta Reg 124/2010, s. 2.11(a) [the

.“Rules”, or individually a “Rule”]. The general authority for the Court to appoint a litigation

representative is provided by Rule, 2.15. A litigation representative is also required where the
membership of a trust class is unclear: Rule, 2.16. The common-law parens patriae role of the
courts (E. v. Eve (Guardian Ad Liten), [1986] 2 S.CR. 388, 31 D.L,R. (4th) 1) allows for the
appointment of a litigation representative when such action is in the best interests of a child. The
parens patrige anthority serves to supplement authority provided by statute: R.W. v. Alberta
(Child, Youth and Family Enhancement Act Director), 2010 ABCA 412 at para, 15, 44 Alta,
LR (5th)313. In sunmary, I have the authority in these circumstances to appoint a litigation
representative for minors potentially affected by the proposed changes to'the 1985 Sawridge

“Trust deﬁmtmn of “Beneﬁclanes”

[17] The Public Trustee takes the position that it would be an appmpriata Litigation
representative for the minors who may be potentially affected in an adverse way by the proposed
redefinition of the term “Beneficiaries” in the 1985 Sawridge Trust documentation and also in
respect to the transfer of the assets.of that Trust. The altemative of the Minister of Aboriginal
Affairs and Northern Development applying to act in that role, as potentially authorized by the
Indian Act, R.S.C. 1985, c. I~5 8. 52, has not occured, although counsel for the Minister takes a
watching role. Y _

[1 8] In any event, the Public Trusbee argues that it is an appmpnate litigation representative
given the scope of its authorizing legislation. The Public Trustee is capable of being appointed to
supervise trust entitlements of minors by a trust instrument (Publzc Trustee Act, S.A. 2004, c.
P-44.1, s. 21) or by a court (Public Trustee Act, s. 22). These provisions apply to all minors in
Alberta, .

A, Is a litigation representative necessax_—gg

{191 BothThe Sawndge Trustees and Sawridge Band argue that there i$ no need for a
litigation representative to be appointed in these proceedings. They acknowledge that under the
proposed change to the definition of the term “Beneficiaries” no minors could be part of the
1985 Sawndge Trust. However, that would not mean that this class of minors would lose access
to any resources of the Sawridge Trust; rather it is said that these benefits can and will be -
funnelled to those minors through those of their parents who are beneficiaries of the Sawridge

Trust, or minors will become fiull members of the Sawridge Trust when they turn 18 years of age.

2012 ABQB 365 (CanLll)

A32



v oo

S

m@" q-n‘_mm-:v l "‘ .:u :..-'-

a'~ N Ha

—

bnd

Page: 6

[20] Inthe meantime the interests of the affected children would be defended by their parents.
The Sawridge Trustees argue that the Courts have long presumptively recognized that parents
will act in the best interest of their children, and that no one else is better positioned to care for
and make decisions that affect a child: R.B. v. Children's Aid Society of Metropolitan Torento,
[1995] 1 8.C.R. 315 at 317-318, 122 D.L.R. (4th) 1. Ideally, a parent should act as a ‘next friend’
[now a “litigation representative’ under the new Rules]: V.B. v. Alberta (Minister of Children's
Services), 2004 ABQB 788 at para. 19, 365 A.R. 179; C.E.S..v. Alberta (Director of Child
Welfare), 2008 ABQB 620, 452 A.R. 98.

[21] The Sawridge Trustees take the position at para. 48 of its written brief that;

[i]t is anachronistic to assume that the Public Trustee knows better than a Firs
Nation parent what i3 best for the children of that parent. '

The Sawridge Trustees observe that the parents have been notified of the plans of the Sawridge
Trust, but none of them have commented, or asked for the Public Trustee to intervene on behalf
of their children. They argue that the silence of the parents should be determinative,

[22] The Sawridge Band argues further that no conflict of interest arises from the fact that
certain Sawridge Trustees have served and continue to serve as members of the Sawridge Band
Chief and Council: At para. 27 of its written brief, the Sawridge Band advances the following

argument:

... there is no conflict of interest between the fiduciary duty of a Sawridge Trustee
administering the 1985 Trust and the duty of impartiality for determining
membership application for the Sawridge First Nation. The two roles are separate
and have no interests that are incompatible. The Public Trustee has provided no
explanation for why or how the two roles are in conflict. Indeed, the interests of
the two roles are more likely complementary,

[23] Inresponse the Public Trustee notes the well established fiduciary obligation of a trustee
in respect to trust property and beneficiaries: Sharbern Holding Inc. v. Vancouver Airport
Centre Ltd., 2011 SCC 23 at para. 148, [2011] 2 S.C.R. 175. It observes that a trustee should
avoid potential conflict scenarios or any circumstance that is ... ambiguous ... a situation where
a conflict of interest and duty might occur ...” (citing D. W. M. Waters, M. Gillen and I, Smith,
eds., Waters’ Law of Trusts in Canada, 3. ed. (Toronto: Thomson Carswell, 2005), at p. 914
(“Waters’ Law of Trusts"]. Here, the Sawridge Trustees are personally affected by the
assignment of persons inside and outside of the Trust. However, they have not taken preemptive
steps, for example, to appoint an independent person or entity to protect or oversee the interests
of the 23 minors, each of whom the Sawridge Trustees acknowledge could lose their beneficial
interest in approximately $1.1 million in assets of the Sawridge Trust,

2012 ABQB 365 (CanLli)
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[24] Inthese circumstanées, I conclude that a litigation representative is appropriate and
required because of the substantial monetary interests involved in this case. The Sawridge
Trustees have indicated that their plan has two parts: -

firstly, to revise and clarify the definition of “B eueﬁcxanes” under the 1985
Sawndge Trust; and

secondly, then seek direction to distribute the assets of the 1985 Sawridge Trust
with the new amended definition of beneficiary. - .

2012 ABQB 365 (CanlLlil)

While I do not dispute that the Sawridge Trustees plan to use the Trust to provide for various
social and health benefits to the beneficiaries of the Trust and their children, I observe that to
date the proposed variation to the 1985 Sawridge Trust does not include a requirement that the
Trust distribution oceur in that manner. The Trustees could, instead, exercise their powers to

_ liquidate the Sawridge Trust and distribute approximate $1.75 million shares to the 41 adult
beneficiaries who are the present members of the Sawridge Band. That would, at a mininmm,
deny 23 of the minors their current share of approximately $1.1 million each.

[25] Itisobvious thatvery large.sums of money are in play here. A decision on who falls
inside or outside of the class of beneficiaries under the 1985 Sawridge Trust will significantly
affect the potential share of those inside the Sawridge Trust. The key players in both the
administration of the Sawridge Trust and of the Sawridge Band overlap and these persons are
currently entitled to shares of the Trust property. The members of thé Sawridge Band Chief and
Counci are elected by and answer to an interested group of persons, namely those who will have
aright to share in the 1985 Sawridge Trust. These facts provide a logical basis for a concern by
the Public Trustee and ﬂns Court of a potential for an unfair distribution of the agsets of the 1985
Sawridge Trust. .

[26] I reject the position of the Sawridge Band that there is no potential for a conflict of
interest to arise in these circumstances. I also reject as being unhelpful the argument of the
Sawridge Trustees that it is “anachronistic” to give oversight through a public body over the
wisdom of a “First Nations parent”. In Alberta, persons under the age of 18 are minors and their
racial and cultnral backgrounds are irrelevant when it comes to the questmn of protection of their
interests by this Court.

3 [27]. The essence of the argument of the Sawridge Trustees ig that there is no need to be

5 concerned that the current and potential beneficiaries who are minors would be denied their

- share of the 1985 Sawridge Trust; that their parents, the Trustees, and the Chief and Council will
only act in the best interests of those children. One, of course, hopes that that would be the case,
however, only a somewhat naive person would deny that, at times, parents do not always act in
the best interests of their children and that elected persons sometimes misuse their authority for
personal benefit. That is why the rules requiring fiduciaries to avoid conflicts of interest is so
strict. It is a rule of very longstanding and applies to all persons in a position of trust.

]

1
D

d



o

Page: 8

[28] Iconclude that the appointment of the Public Trustee as a litigation representative of the
minors involved in this case is appropriate. No alternative representatives have come forward as
aresult of the giving of notice, nor have any been nominated by the Responderits. The Sawridge
Trustees and the adult members of the Sawridge Band (inclnding the Chief and Council) areina
potential conflict between their personal interests and their duties as fiduciaries. -

[20] Thisisa ‘structural’ conflict which, along with the fact that the proposed beneficiary
definition would remove the entitlement to some share in the assets of the Sawndge Trust for at

. least some of the children, is a sufficient basis ta order that a litigation representative be-

appointed. As a consequence I have not considered the history of litigation that relates to
Sawridge Band membership and the allegations that the membership application and admission
process may be suspect. Those izsues (if indeed they are issues) will be better reviewed and
addressed in the substantive-argument on the adoption of a new definition of “Beneficiaries”
under the rev;sed 1985 Sawridge Trust.

B Wlncg minoyrs should the Public Trustee represent?

{30] The second issue arising is who the Public Trustee ought to represent. Counse] for the
Public Trustee notes that the Sawridge Trustees identify 31 children of current members of the
Band. Some of these persons, according to the Sawridge Trustees, will lose their current
entitlement to a share in the 1985 Sawridge Trust under the new deﬁmhon of “Beneficiaries”,
‘Others may remain outside the beneficiary class

31] There is no question that the 31 chﬂdren who are potentially affected by this variation to
the Sawridge Trust ought to be represented by the Public Trustee: There are also an unknown
number of potentially affected minors, namely, the children of applicants seeking to be admitted
into membership of the Sawridge Band. These candidate children, as I will call them, could, in -
theory,. be represented by their parents. However, that potennal representation by parents may
encounter the same issue of conflict of interest which arises in respect to the 31 children of

_current Band members.

[32] The Public Trustee can only identify these candidate children via inquiry into the.
outstanding membership applications of the Sawridge Band. The Sawridge Trustees and Band
argue that this Court has no authority to investigate those applications and the application
process. I will deal in more detail with that argument in Part VI of this decision.

(33] The candidate children of applicants for membership in the Sawridge Band are clearly a
group of persons who may be readily ascertained. I am concerned that their interest is also at
risk. Therefore, I conclude that the Public Trustee should be appointed as the litigation
representative not only of minors who are children of current Band members, but also the
children of applicants for Band membership who are also minors. .

VY. The Costs of the Public Trustee

2012 ABQB 365 (Canl.H)
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[34] ThePublic Trusteeis clear that it will only represent the minors involved here ift

1. advance costs determined on a solicitor and own client basis are paid to
" the Public Trustee by the Sawridge Trust; and

2. that the Public Trustee is exempted from Lability for the costs of other
litigation participants in this proceeding by an order of this Court.

[35] The Public Trustee says that it has no budget for the costs of this type of proceedings, and
that its enabling legislation specifically includes cost recovery provisions: Public Trustee Act, ss.
10, 12(4), 41. The Public Trustee is not often involved in litigation raising aboriginal issues. As a
general principle; a trust should pay for legal costs to clarify the construction or administration
of that trust: Deans v. Thachuk, 2005 ABCA 368 at paras. 42-43, 261 D.LR. (4th) 300, leave
denied [2005] S.C.C.A. No. 555.

[36] Further, the Public Trustee observes that the Sawridge Trustees are, by virtue of their
status as current beneficiaries of the Trust, in a conflict of interest: Their fiduciary obligations
require independent representation of the potentially affected minors. Any litigation
representative appointed for those children would most probably require payment of legal costs.
It is not fair, nor is it equitable, at this point for the Sawridge Trustees to shift the obligation of
their failure to nominate an independent representative for the minors to the taxpayers of
Alberta. : :

- [37}- Aline Huzar, June Kolosky, and Maurice Stoney agree with the Public Trustee and

observe that trusts have provided the funds for litigation representation in aboriginal disputes:
Horse Lake First Nation v. Horseman, 2003 ABQB 114, 337 A.R. 22; Blueberry Interim Trust
(Re), 2012 BCSC 254. ‘ :
[38] The Sawridge Trustees argue that the Public Trustee should only receive advance costs
on a fiall indemnity basis if it meets the strict criteria set out in Little Sisters Book and Art
Emporinm v. Canada (Commissioner of Customs and Revenue), 2007 SCC 2, [2007]

1 S.CR. 38 [“Little Sisters”] and R. v. Caron, 2011 SCC 5,[2011] 1 S.C.R. 78. They say that
in this instance the Public Trustee can afford to pay, the issues are not of public or general
importance and the litigation will proceed without the participation of the Public Trustee.

[39] Advance costs on a solicitor and own client basis are appropriate in this instance, as well
as immunization against costs of other parties. The Little Sisters criteria are intended for advance

' costs by a litigant with an independent interest in a proceeding. Operationally, the role of the
Public Trustee i this litigation is as a neutral ‘agent’ or ‘officer’ of the court. The Public Trustee

will hold that position only by appointment by this Court. In these circumstances, the Public
Trustee operates in a manner similar to a court appointed receiver, as described by Dickson J.A.
(as he then was) in Braid Builders Supply & Fuel Ltd. v, Genevieve Morigage Corp, Ltd. '
(1972), 29 D.LR. (3d) 373, 17 CB.R. (N.S.) 305 (Man. CA.):

2012 ABQR 365 (CanLll)
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In the performance of his duties the recejver is subject to the order and direction
of the Court, not the parties. The parties do not contro! his acts nor his
expenditures and cannot therefore in justice be accountable for his fees or for the
reimbursement of his expenditures. It follows that the receiver's remuneration
must come out of the assets under the control of the Court and not from the
pocket of those who sought his appointment,

In this case, the property of the Sawridge Trust is the equivalent of the “assets under control of
the Court” in an insolvency. Trustees in bankruptcy operate in a similar way and are generally
indemnified for their reasonable costs; Residenzial Warranty Co. of Canada Inc. (Re), 2006
ABQB 236, 393 A.R. 340, affirmed 2006 ABCA 293, 275 D.L.R. o

[40] Ihave concluded that a litigation representative is appropriate in this instance. The
Sawridge Trustees argue this litigation will proceed, irrespective of whether or not the
potentially affected children are represented. That is not a basis to avoid the need and cost to
represent these minors; the Sawridge Trustees cannot reasonably deny the requirement for
independent representation of the affected minors. On that point, I note that the Sawridge
Trustees did not propose an alternative entity or person to serve as an independent representative
in the event this Court concluded the potentially affected minars required representation.

[41] The Sawridge Band cites recent caselaw where costs were denied parties in estate
matters, These authorities are not relevant to the present scepario, Those disputes involved
alleged entitlement of a person to a disputed estate; the litigant had an interest in the result, That
is different from a court-appointed independent representative. A homologous example to the
Public Trustee’s representation of the Sawridge Trust potential minor beneficiaries would be a
dispute on costs where the Public Trustee had represented a minor in a dispute over a last will
and testament. In such a case this Court has authority to direct that the costs of fhe Public Trustee
become a charge to the estate: Public Trustee Act, s. 41(b).

[42]  The Public Trustee is a neutral and independent party which has agreed to represent the
interests of minors who would otherwise remain unrepresented in proceedings that may affect
their substantial monetary trust entitlements. The Public Trostee’s role is necessary due to the
potential conflict of interest of other litigants and the failure of the Sawridge Trustees to propose
alternative independent representation. In these circumstances, I conclude that the Public Trustee
should receive full and advance indemnification for its participation in the proceedings to make
revisions to the 1985 Sawridge Trust,

VI. Ingniries into the Saﬁridge Band Membérship Scheme and Application Processes

[43]  The Public Trustee seeks authorization to make inquiries, through questioning under the
Rules, into how the Sawridge Band determines membership and the statns and number of
applications before the Band Couicil for membership. The Public Trustee observes that the

2012 ABQB 365 (Canlil)
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application process and membership criteria as reported in the affidavit of Elizabeth Poitras
appears to be highly discretionary, with the decision-making falling to the Sawridge Band Chief
and Council. At paras. 25 - 29 of its written brief, The Public Trustee notes that several reported
cases snggest that the membership application and review processes may be less than timely and
may possibly involve irregularities.

[44] The Band and Trustees argue that the Band membership rules and procedure should not
be the subject of inquiry, because: A

A. those subjects are irrelevant to the application to revise certain aspects of
the 1585 Sawndge Trust documentation; and

B. this Court has no authority to review or challenge the membership |
definition and processes of the Band; as a federal tribunal decisions ofa
band council are subject to the exclusive jurisdiction of the Federal Court
of Canada: Federal Courts Act, R.S.C. 1985, ¢. F-7,5. 18.

2012 ABQB 365 (CanLlf)

A. In this proceeding are the Band membership rules and applicatidg
- processes relevant?

[45] The Band Chief and Council argue that the rules of the Sawridge Band for membership
and application for membership and the existerice and status of any outstanding applications for
such membership are irrelevant to this proceeding. They stress at para: 16 of their written brief
that the “Advice and Direction Application” will not ask the Court to identify beneficiaries of the
1985 Sawridge Trust, and state further at para, 17 that “... the Sawridge First Nation is fully
capable of determining its membership and identifying members of the Sawridge First Nation.”
They argue that any question of trust entitlement will be addressed by the Sawridge 'I'mstees,
due course.

[46] The Sawridge Trustees also argue that the question of yet to be resolved Band
membership issues is irrelevant, simply because the Public Trustee has not shown that Band
membership is a relevant consideration. At para. 108 of its written brief the Sawridge Trustees
observe that the fact the Band membership was in flux several years ago, or that litigation had
occurred on that topic, does not mean that Band membership remains unclear. However, I think
that argument is premature. The Public Trustee seeks to investigate these issues not because it
has proven Band membership is a point of uncertainty and dispute, but rather to reassure itself
(and the Court) that the beneficiary class can and has been adequately defined,

[47] ThePublic Trustee explains its interest in these questions on several bases. The first is
simply a matter of logic. The terms of the 1985 Sawridge Trust link membership in the Band to

;an interest in the Trust property. The Public Trustee notes that one of the three ‘certainties’ of a

valid trust is that the beneficiaries can be “ascertained”, and that if identification of Band
membership is difficult or impossible, then that uncertainty feeds through and could dlsmpt the
“certainty of object”; Waters' Law of Trusts atp. 156-157.
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[48] The Public Trustee notes that the historical litigation and the controversy around
membership in the Sawridge Band suggests that the ‘upstream’ criteria for membership in the
Sawridge Trust may be a snbject of some dispute and disagreement. In any case, it ocours to me
that it would be peculiar if| in varying the definition of “Beneficiaries” in the trust documents,
that the Court did not make some sort inquiry as to the membership apphcatxon process that the
Trustees and the Chief and Council acknowledge is underway.

[49] I agree with the Public Trustee. [ note that the Sawridge Band Chief and Council argue

that the Band membership issue is irrelevant and immaterial becanse Band membership will be
clarified at the appropriate time, and the proper persons will then become beneficiaries of the
1985 Sawridge Truat. It contrasts the actions of the Sawridge Band and Trustees.with the
scenario reported in Barry v. Garden River Band of Ojibways (1997), 33 O.R. (3d) 782, 147
D.L.R. (4th) 61 (Ont. C.A.), where premature distribution of a trust had the effect of denying
shares to potential beneficiaries whose claims, via band membership, had not yet crystalized.
‘While the Band and Trustees stress their good intentions, this Court has an obligation to make
inquiries as to the procedures and status of Band memberships where a party (or its.
representative) who is potentially a claimant to the Trust queries whether the beneficiary class
can be “ascertained”. In coming to that conclusion, I also note that the Sawridge Trustees
acknowledge that the proposed revised definition of “Beneficiaries” may exclude a significant
number of the persons who are cuirently within that group. '

B. Exclnszve |urxsdictiog of the Federal Court of Canad
[50] ThePublic Trustee emphasxzes that its application is not to challenge the procedure,

. guidelines, or otherwise “interfere in the affairs'of the First Nations membership application

process”™, Rather, the Public Trustee says that the information which it seeks is relevant to
evaluate and identify the beneficiaries of the 1985 Sawridge Trust. As such, it seeks information
in respect to Band membership processes, but not to affect those processes. They say that this
Court will not intrude into the jurisdiction of the Federal Court because that is not ‘relief’ against
the Sawridge Band Chief and Council. Disclosure of information by a federal board,
commission, or tribunal is not a kind of relief that falls into the exclusive jurisdiction of the

" Federal Courts, per Federal Court Act, s. 18,

(51] Aswell, Inote that the “exclusive jurisdiction” of statatory-courts is not as strict as
alleged by the Trustees and the Band Chief and Council. In 783783 Alberta Ltd. v, Canada
(Attorney General), 2010 ABCA 226, 322 D.L.R. (4th) 56, the Alberta Court of Appeal )
commented on the jurisdiction of the Tax Court of Canada, which per Tax Court of Canada Act,
R.5.C. 1985, c. T-2, 5. 12 has “exclusive original jurisdiction” to hear appeals of or references to
interpret the /ncome Tax Act, R.S.C. 1985, c. 1 (5th Supp). The Supreme Court of Canada in
Canada v. Addison & Leyen Ltd., 2007 SCC 33, 365 N.R. 62 indicated that interpretation of the
Income Tax Act vras the sole jurisdictien of the Tax Court of Canada (para. 7), and that (para.

1)
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... The integrity and efficacy of the system of tax assessments and appeals should
be preserved, Parliament has set up a complex stracture to deal with a multitude
of tax-related claims and this structure relies on an independent and specialized
court, the Tax Court of Canada. Judicial review should not be used to develop a -

* new form of incidental litigation designed to circlimvent the system of tax appeals
established by Parhamant and the jurisdiction of the Tax Court. ...

[52] The legal issue in 783783 Alberta Ltd. v. Canada (Attorney General) was an unusual tort
claim against the Government of Canada for what might be described as “negligent taxation” of
a group of advertisers, with the alleged effect that one of two competmg newspapers was
disadvantaged. Whether the advertisers had or had not paid the correct income tax was a
necessary fact to be proven at trial to establish that injury: paras. 24-25, The Alberta Court of
Appeal concluded that the jurisdiction of a provincial superior court includes whatever statutory
interpretation or application of fact to law that is necessary for a given issue; in that case a tork:
para. 28. In that sense, the trial court was free to interpret and apply the fncome Tax Act,
provided in doing so it did not determine the income tax liability of a taxpayer paras. 26-27.

[53] Iconclude that it is entirely within the jurisdiction of this Court to examine the Band’s
membership definition and application processes, provided that:

1. investigation and commentary is appropriate to evaluate the proposed
amendments to the 1985 Sawridge Trust, and

2. the result of that investigation does not duphcate the exclusive jurisdiction
: of the Federal Court to order “relief” against the Sawridge Band Chief and
Council.

[54] Putanother way, this Coun has the authority to examine the band membership processes
and evaluate, for example, whether or not those processes are discriminatory, biased,
unreasonable, delayed without reason, and otherwise breach Charter principles and the
requirements of natural justice. However, I do not have authority to order a judicial review
remedy on that basis becanse that jurisdiction is assigned to the Federal Court of Canada.

(55] Inthe result, I direct that the Public Trustee may pursue, throngh questioning,
information relating to the Sawridge Band membership criteria and processes because such
information may be relevant and material to determining issues arising on the advice and

directions application.

VIIL. Conclusinn

[56] The application of the Pubhc Trustee is granted with all costs of this application to be
calculated on a solicitor and its own client basis.

2012 ABQEB 365 {CanLlif)
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. Heard on the 5% day of April, 2012.

Dated at the City of Edmonton, Alberta this 12 day of June, 2012.

D.R.G. Thomas
J.C.Q.B.A.

Appearances:

Ms. Janet L. Hutchison
(Chamberlain Hutchison)
for the Public Trustee / Applicants

Ms. Doris Bonora,

Mr. Marco 8. Poretti

{Reynolds, Mirth, Richards & Farmer LLP) -
for the Sawridge Trustees / Respondents

Mr. Edward H. Molstad, Q.C.
(Parlee McLaws LLP)
for the Sawridge Band / Respondents -
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P.O, Box 1480 Service Addsess: 610 Carlbou Trail N.E.
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: i Stava Lake, Alberta Sawridge Indlan Resarva 150G
N TOG 2A0 Slava Lake, Alberla
Telephone: g)gog 287448-431 ] TOG 2A0
Fax {780) B0S- .
0 CtmerBtuinmion com This Is Extibit * L) " referred 1o in the
H Affidavit of
' bt Toonn .
j fanuary 13, 2009 Sworn befora me this....... ‘:lsay
ATTENTION:  DAVID WARD Q.C. of .. D AD 2002
2 RN . a0/ N7 B B 70 N —
: T issloner for Gaths ‘It and for the
. :j DAVIES WARD PHILLIPS & VINEBERG LLe AGamm s% O o of Alberta
: 44th Floor '
g 1 First Canadian Place )
J Toronte, Ontario M5X 1B1 . ~AREN A. PLATTEN, Q.C.
. BARRISTER & SOLICITOR
o 4 COMMISSIONER FOR OATHS
- . IN AND FOR ALBERTA
Ce Dear David,
b g Glven Ron Ewonlak’s January 14, 2009 resignation as Chalr of the Trustees, his reasons for
i resigning and his January 15, 2009 communicatlon he would recansider only if there were a

significant change in the composition of the Board of Trustees, it Is clear the Board is not
functioning and its composition must be seriously examined. My main goal Is to ensure the
Beneficiaries are properly served. This means there must be significant change In the
‘composition of the Trustee Group. Each of the Trustees must resolve what they intend ta do

d after thay have been given an opportunity to:
‘ . o fully understand Ron’s reasons for resigning;
- 3 ® Self- assess, seek caunsel and determine thelr response.

Beneficlaries must be confident that the Trustees can indlvidually and as a group work, think
3 and act in an effectlve and fair manner,

I've requested a conference call today with the Trustees at 3:00 p.m. to:

] .
i a. Understand and discuss Ron’s reasons for resigning;
b. Inltiate a Trustee performance review;
] c. Determine what to do to have Ron reconsider ar find a replacement;
] d. Retain an interim administrator.
] What follows below is my summary from various discussians with you and Ron as to why Ron .
i resigned.

1. The Trustees, as a group, are not functional.
2. InRon's view, which | share, 3 Trustees are not performing the function of Trustee.
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3. The work that must be done is not belng done by the Trustaes. | am doing the work
which the Trustees as a hody are supposed to be dolng. By my performing the wark of
the group, other Trustees think this Is improper. They refuse to pay me for my work,

. time and effort beyond the meeting fee, They szem to take the position that | should nat be
doing this work, that they have not authorized the work to be done and they do not Intend that
the work should be paid for, The Chalr Is not prepared to take an this work. No one has steppad
up to do the work, but they fault me for doing se, even though | am fulfilling my dutles and '
theirs. .

3. Some trustees do not prepare for meetings of the trustees by reading the material sent to
them. This wastes the time of the chair, of other trusteas and the 515,000 plus reeting fea.

4, Some of the trustees bring into the meetings a baggage of personal hostmty that makes working
with them Intolerable,

5. The trustees, apart from me, do not prepare for thelr meetings and criticize me for thework ldo -

including the work | do to support the Chalr. So iong aslam a Trustes, itis necessary | do this
work ta discharge my dutles as a Trustee.

6. Soma Trustees have not enabied effective communication amongst Trustees then biame me -
and/or the Chalr for what they do not know or understand. .

Ron Ewonlak would reconsider his (eslgnaflon if there Is a significant change in the composition
of the Trustees. Ron has done an excellient job as Chalr, Since he assumed the duties of Chalir,
much has been accomplished.

. Ron belleves a cooperative, functlonal group of Trustees could, within 6 months resolve all
issues with the Board of Directors and deliver benefits (e. g financial distributions, programs

and services) to the Beneficlaries.

With Ron gone, all the work will fall back on me. My potential liabllity as a Trustee increased ’
with Ron's resignation.

My health is adversely affected by constant criticisms, attacks, stonewalling and selective recall.
Financlally, | cannot continue to provide hours of uncompensated work,

If i continue as a'Trustee, | am legally bound to fulfill my individual duty as a Trustee. This
means doing all the work for all Trustees, without compensation, working in oppressive and
hostile conditions.

A Trustee can be removed:
a. By the Court, on its own motion or on applicatlon by a Beneficlary;
b. By 80% ¢f the Beneficiarles.

In the call will you explain to the Trustees why yoﬁ think Ron Ewoniak resigned and whether the
reasons stated above accurately express Ron’s reasons? | have copied Ron on this letter which
is appropriate. The Trustees must be clear on what Ron’s reasons are, then be responsible for

thelr personal self assessment and what happens next. In today’s call, Trustees should be asked

A43
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what they intend to do and how long they need to consider this, Perhaps they may wish to
speak with you individually. | will suggestn today’s call that each Trustee s free to speak with
you on a confidential basis, or anyone else they feel comfortable with, as to whether they
should continue as a Trustee. ’

While the self-reflection process is underway, today { wili aﬁk the Trustees to make decisions on
two matters: ) ’ '

a. Aperformance evaluation should be undertaken forthwith of each Trustee by a

- Trust lawyer In Alberta, You and Ron Ewoniak should be Interviewed. This should be
completed qulckly; - X .
b. Appointment of an interim administrator to be retalned Immediately to ensure the
orderly administration of the Trusts.

The goal is ta bring about a functional and cooperahve group of Individuals who can work
together.

As ! understand, when Trustees resign, the Issues of compensation can and ought to be passed
through the Courts. This would include my unpald compensation claim. Please confirm that the
Trusts are responsible for all costs involved in the preparatlon and passing of all Accounts
before the Court from the beginning and the notice requirements to Beneficlaries.

You have my authorlzation to release this fetter to any Beneficlary as you see fit.

Best Regards,

g@%zm JS W /]m;k

Catherine Twinn
¢, Roland Twinn
dd. Bertha L'Hirondelle
ee, - Clara Midho
ff. Waiter F. Twin
ge. Ronald Ewoniak
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_ : : This is Exhibit * £ * feferred 1o in the
- g 01/12/2008 18:01 FAX 4188830871 OUPU LLP & - : Alffidavit of

o \ Chinenne Tuinn
Sworn before me this..... 22« ireensassesreen .day
of .28 :
CODE OF CONDUCT """ & Commlssianer for ‘Qaihs in and for The

v Provlnca of Alberta

T.TEN, Q.C.
= OLICITOR
i : : A comwssnowsn FOR OATHS
b WHEREAS: o INAND FOR ALBERTA
o (1)  The Sawridge Band Juter Vivos Scitlement (the "1985 Trust") was established by Chief
Sl Walter P Twinn by 2 Deed dated April 15, 1985,
& (2) The Sawndge Trust (the. 1986 Trust") was established by Chief Waltcr P, Twinm by a
ég . Deed dated August 15, 1988,
L (3) ° The _undersimed. Walter Felix Twinn, Bertha L‘Hirondblle, Roland Twinn, Catherine
¢ ;‘;’ Twinn and Clara Midbo, are currently the trustees (the "Current Trustess") of hoth the
= 1985 Trust and the 1986 Trust (colloctively; the "Trusts"). The trustess of the Trusts
£ : from time to time are hercinafler rcferrad to as the ¥Trustees"”. :
LB (4) . - The following additional documents are attached s schedules to this Code of Canduet:
. (e) a document prepared by Davies Ward Phillips & Vineberg LLP as counsel for the
B o Trustees which. is entitled "Responsibjlities of Trustess of the Sewridge Trusts" (the
Py “Trustees' Responsibilitics document"), which is attached a3 Schedule A; and
L (b) Trustees' resohations dealing with the procedure for Tmstec decision-making, which
\ §§f} ars attached as Schedules Bl and B2,
I

i§

(5)  In order to facilitate the effective adm:mstmtwn of the Trusts, the Cun'em Trustees wish
. . to enter this Code of Conduct to which they have all agreed.

NOW THEREFORE the mldersigued Cument Trustees all agres to the following provisions of
this Code of Conduct:

1. Genersi

o]

el

“In order to. carry out the Trustees' basic obligation of acting in the best interests of the
beneficiaries, the Trustees must act with care, skill and diligence, integrity and impartiality; they
must in general avoid conflicts of interest and duty; they must sot in a way that enables decisions
to be made effectively; they must respect confidentiality; and they must not act in a way which
brings the office of Trustee into dxsrepute. This Code of Conduct will deal with each of these
aspects of the Trustees' responsibilities. It will also deal with communications between Trustees
and dircctors and management of the corporations directly or indirectly owned by the Trusts (the
"Sawridge Corporations™), -

&

Ry

[

This Code of Conduct will 2lso provide a procedure for resolving disputes arising from this Code
of Conduct,

.
o . -
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2. Care and Diligence -

As expressed in the Trustees’ Responsibilities documnent, the applicable general prineiple is that
Trustees ara required 1o exercise the care, skill and diligence of en ordinary prudent person. In
particular, this requires that Trustees will: "

(2)  sttend all Trustes meetings except only when unable to do so;

(b) read and consider the agendas for Trustes meetings along with accompanying
) materials; and : v

(c)  generally give careful consideration to all issues arising for decision by them a9
' Trustees.

"3, Communications with Directors and Management of Sawridge Corporations

As expressed in the Trustees' Responsibilities document, the Trustees have adopted an
arrangement under which none of them sit on the boards of Sawridge Corporations; instead, the

- Trustees have clected qualified persons to act as ditectors. This amangsment rests on two

principles, The first i that the Trustees will not interfere in the roles, respectively, of the
directors and of the management of the corporations. The second is that the Trustees wijl have
sufficient and timely information about the canduct of the Sawridge Corporations so that, as a
group, they are kept fully apprised of the business and affairs of the corporations and where
considered advisable communicate any concems through the Trustees' Chair to the Chair of the

Board of Directors.

Two points dealing with the practical spplication of these principles apply to the conduct of
Trustees. These are: . ‘

{(a) Communications between the Trustees and the dirsctors will ordinarily be made

" by and to the Trustees colléctively only through the Trustees’ Chair, Individual -

communications may oceur only at meetings of the shareholders et which
directors attend, including 8t annual shareholder meetings, -

(B Trusteed will not interfere with management of the Sawridge Corporations, Ifany
Trustee has any concern relating to management of the corporations that concem
- must not be communicated to the management but is to be brought to the attention
of the Trustees 23 a group and the Trustees' concern can then be communicated
through the Trustees' Chair to the Chair of the Board of Directors.

4, Integrity, Impartiality and Conflict of Interest -
Trustees must at all times act honestly in the best interests of beneficiarles and in making

.decisions as Trustees must make decislons which they honestly believe to be in the beneficiaries’

best interests.

Trustees must exercise their functions as trustees fres of extraneous and iminmpcr influence,
This includes obvious circumstances such as receiving bribes but also extends to less obvious

Tord: 2(31818.5
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circumstances such as meking a decision on the basis of personal feclings about a particular
heneficiary where such feelings have no rélevance to the matter under consideration or where the
Trustee has not expressed to the other Trustees the fact that such feelings are affecting his or her
decision.

Conflicts of Interest

Avoidance of conflicts of interest is an aspect of the raguirements of integrity and impartiality.

As stated in the Trustees' Responsibilities document, the Trustees must avoid improperly acting
in a position. of conflict between self-interest and duty. The following procedurs will be
o follawed to deal with such conflicts; . ‘
?‘:;;. «

(8)  For the purposes of this procedure, there will be considered to be a conflict in the
following circumstances: )

5
i

“There will be & conflict when a Trustee may obtain some
benefit, directly or indirectly, from his or her position as
.Trustee or when the Trustee 13 in a position in which his or
her decision-making as Tmstee may potentially be
influenced, directly or indirectly, by his or ber personsl
interests. 1t will be assumed that a Trustes may obtain such
a benefit if the bepefit i obtained, not only by the Trustes,
but also by the spouse, parent, sibling or child of the
' Trustee. Similarly, it will be assumed that a Trustee may
be influenced if not only the Trustes, but also the spouss,
parent, sibling or child of the Trustee may be affected by
the decision.” ‘ . '

&R

i
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i
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B Al possible conflicts must be disclosed by a Trustes to the other Trustees when
the possible conflict becomes apparent to him or her. If in doubt about whether
there is a condlict, the possible conflict should be disclosed.

(©  Any Trustes, or the Chair if 5ot a Trstee, may raise with the Trustees the issue of

@ a possible conflict affecting any other Trustee.

()] " If a conflict does not arise from the Trustees' dual position of Trustes and
& beneficiary, the conflict should ordinarily be avoided by the Trustee not entering
5 into the transaction that would give rise to the conflist. For example, a Trustee

must not sell his own property to the Trust (without court approval). Such a

oo transaction cannot properly be carried out sven if the vendor Trustee does not take
& part in the decision-making by the Trustees, '
“;.",‘?
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(&)  When the conflict is expressly dealt with by the terms of the Trust Deeds, the
Trustees may, despite the conflict, taks part in the applicabls dacision-making, In
particular, the Trust Deeds exprossly provide for the Tmstess receiving
reasonable fees for their services as Trustees, They can, therefore, properly make
the decision about their own fres, However, such decisions must not be open to -
the eriticism that the Trustees have sbused their position. The fees must therefore
be demonstrably reasonable, and this may involve obtaining input from qualified
advisers, )

[63) When the conflict arises. from the. Trustees' dual position as Trustee and
beneficiary - for example, when consideration {s being given to a distribution of
trust property to & Trustee/beneficiary, the normal procedure should be for the
conflicted Trustee not to bs present at the Trustees' consideration of the question - °
and should not vote on the question, In effect, such. Trustee should be treated in
the same way asa beneficiary who is not a Trustes,

(8) . Where possible benefits to. Trustees or their relatives fiom: a proposal under
. consideration by the Trustees arise.only because the proposal may banefit all
beneficiaties, or a broad category of them, with: no. particular advantage being
conferred upon any Trustee or relative of . Trustes, it would be impractical and
unreasanable to disqualify Trustess from-consideration of the proposal merely
because of such potential benefits, Tn such cases the potential benefits to Trustees

and their relatives will generally be obvious on the face of the proposal, so that

e thera is no hidden advantage to-a Trustee or telative which should be disclosed,
i nor should the. Trustee be exposed to. criticism or potential liability for having
made such a decision on the besis that it would be in the interests of the -
beneficiaries as a whols, or some significant group of beneficiardes; - .

b ot @sg

PYeaE=

[Aden

(t)  When the Trustees decide that there is in faot no conflict in respect of a particular
question or transaction but that one or more. beneficlaries might nevertheless
consider that there is a conflict, it will ordinarily ba appropriate for the affected

Trustee not to be present at the Trustees' consideration of the matter and not to
vote on it. ) ) ' _

5 - Conduct Invelving Decision-Making Process

In order that the decisioh—mnldng process be fair and effectiva, it §s crucial that communication
among Trustees be fair and effective, Therefore, the Trustees shall ast in accordance with the
. following principles:

(@  Cooperatlon: Trustees shall'.colluborate to serve the best interests of the
beneficiaries.

(b)  Toleramce: cach Trustes should seek to fully understand the views and values of
+ the other Trustees in the best possible light and consider whether thoge views and

values might be usefully adopted to guide the ongoing deliberations of the
Trustees. o '

Tork: 2131818.5
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(c) Inclusion: Trustees shall use their best efforts to include all Trustees in their
 deliberations so that each Trustes feels that he/she had a meaningful opportunity .
- to contribute to the discussion and that his/her views and values were ‘given falr

iy . and full consideration.

" . {d)  Compassion: cach Trustee recognizes that the other Trustees are human beings
o " with their own weaknesses and capable of making mistakes. The Trustees agres
B , to show patience, and provide mentorship and caring for each other.

(&)  Relationships the Trustees recognize that peoplé live in complex and essential
webs of relationship and acknowledge that decisions and actions of individuals
and the community unavoidably affect each other. The Trustees shall seek to ‘
make their decisions in ways that positively strengthen their relationships and in
ways that promote tha best consequences for the beneficiaries. .

03] Honesty in Communication: Trustees must be fair, open, truthful aud sincers .
! when dealing with each other and shall all times avaid atternpts to deceiva or
B mislead each other. ) :

, (2)  Fair Procedures: the Trustees agree to procead with their decisions in
e i@ accordance with known and fair procedures, : , :

()  Asseriiveness: Trustees have an obligation to state their views and concerns
openly and clearly for consideration by the other Trustees, '

@ Consensus:  where possible, Trustses should .work towasrds unanimous
agreement; where unanimous agreement is not possible, Trustess shall fry to come
to & consensus; where nsither of thess is possible Trustees'shall reach decisions
by simple majority. In all cases, ouce a decision is made by the Trustees it should
be respected and followed by ail.

()  Objectivity: Trustees must base their decisions wpon relevant facts and
int:or_matiozz in a way that is not biased by undisclosed personal feelings or
opinions.

B

wE EE

()  Transpavency: to the extent possible, the Trustess should be able to ‘articulate
- their raasons for coming to a particular decision.

i

W&

]

¥

() Peacefulness & Respect: Trustees have an obligation to be polite, fespectfi] and

™ courteous in their dealings with other Trustees; they agree to deal with each other
%3; in a calm and open manner; and they sgree to avoid expressions of anger and
_ - personal attacks which may disrupt the harmony of the group, .

’"3 (m) Reconciliation: the Trustees accept that they are morally ascountable for their

5 -~ own actions, Where their actions or decisions have, intentionally or
L unintentionally, caused disharmony, they accept a personal obligation to work

}; towards restoring harmony. -

j ¢ :
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6. Confidentinlity

The Trstees shall maintain the confidentiality of the dehberatxmas of the Trustees and of any
other confidential information impa:ted to the Trustess including information received ﬁ-om the
Sawridge Corporations and theit businesses and affairs,

7. Conduct Bringing Office of Trustee Into Disrepute

It is 1mportan1 that the Tole of the Trustees be respected by the beneficiaries of tho Trusts,
Therefore, criminal conduct or other conduct which brings the office of trustes into disrepute is
contrary to this Code of Conduet, whether or not such condust is directly connected to the
carrying on of responsibilities as Trustee.

8. Application of the qu'e of Conduci

" The following ara the guiding principles applicable to the application of this Code of Conduct:

(& It is intended that Trustees will abide by this Code of Condugt, along with the
Schedules to it, in carrying out their responsibilities as Trustees, :

(t)  Any Trustes vwho has any cancemn zbout the conduct of another Truatee will
ordinarily in the first placc raise the concem either privately with the other
Trustee or at a rm:etmg of the Trustees, as may be appropriate in the

_ circumstances. It is expested that such concems will ordina:ﬂy he msolwd '

: mfomlally without the need for any outsida intervention.

{c) Wheraitis alleged by & Trustee (the "Claimant”) that another Trustes has acted
inconsistently with this Code of Conduct and the Clatmant is not satisfied that his
or her concem has been properly resolved in accordance with (b) above, the
Claimant may require that an outside person be appointed to actasa medxator and
arbitrator to deal with the complaint, a3 follows:

()  Subject to (iii) below the Claiment will by notice in writing reguest the

, Trustees' Chair to mrange the gelestion of a mediator/arbitrator. Such
mediator/arbitrator will be such person 2s. shall be agreed by both the
Claimant and the Respondent.

(ii) Subject to (iii) below, if the disputing Tmstees do not, within 30 days
froma the date of the notice referred to in (i) above, agree'on a
mediator/arbitrator the Trustees' Chair shall appoint a mediator/arbitratar,

(il)  If the Trustees' Chair {2 a Trustee who is a disputing Trustee, the notice

© referred to in (i) above will be provided to the Trustees who are not the
disputing Trustzes and the appointment. referred to in (i) above will be
made by the majority of the Trustees who are not the disputing Trustees. -

Tor: 2131818.5
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(d)  The role end suthority of the mediator/arbitrator will be ag follows:

(1) the mediator/atbitrator shall an\ange for a joint meeting with the parties
not later than 90 days from the dats of the notice referred to in 8(c)(i)
above; ‘

(i) the mediator/arbitrator will first act as a mediator in order to facilitate a
resolution of the dispute without the need for any binding direction;

(iii)  if the mediator/arbitrator determines that it will not be possible to regolve
the dispute without any binding direction, he or she shall act as an
arbitrator to regolva ths dispute by one or more directions;

(iv)  the mediator/arbitrator shall have all the authority, powers and discretion
granted to en arbitrator under the Alberta Arbiiraiion Act;

(v) if the mediator/arbitrator makes a finding that a Trustee has acted
“inconsistently with this Code of Conduct the mediator/arbitrator may
make ons or more directions relating to any of the following:

(A)  that a Trustee act or abstain from acting in particular ways;

(B)  that a Trystee not be entitled to be paid remuncration 1o which he
or she would otherwiss be entitled; -

(C)  thata Trustee resign es Trustes;

(D) that some orall of the costs and expenses of the dispuie resolution
process be paid by one or more of the Trustees personally. ;

(vi) Subject to a direction made by the mediator/arbitrator pursuant to 3(cj(iv)
above, the costs and expenses incurred in respect of the dispute resolution
process will be paid from the assets of the Trusts.

. (vii)  There shall be no appeal from & decision of the mediator/arbitrator. '
9. Application of Code of Conduct to all Trostees ~ .
Tt is intended that all Trustees will be subject to this Code of Conduct, Therefore, it will he 2

conditlon of appointment of a person as Trustez that he or she will agree to becoms a signatory 4
to the Cade of Conduct.

* 10,  Severability

If any provision of this Cade of Conduct is determined to be ‘invaﬁd., illegal or unenforceable in
any respect, such determination shall not impair or affect the validity, legality or enforceability
of the remaining provisions of this Coda of Conduct.

Tor#: 2131818.5
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11.  Amendment of Code of Condnet

This Code of Conduct may be amended from tlme to time by the waanimous agreement of all of
the Trustees at any such time by instrument in writing,

DATED this 12" day of January, 2009

Walter Felix Twingt. (yr T -

/. Bertha L'Hirondelle

Q%MW/M

’ Catherine Twinn
" WitneSs ' Roland Twinn
/ Witness ’ . . Clara Midbo
Tor¥: 2131814.5
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SCHEDULE A

Responsibilities of Trustess of the Sawridge Trust

& Introduction ‘_

o This document describes, in a génera] way, the responsibilities of the trustecs (tho "Trustees™) of

. ﬁfi} the Sawridge Band Jnter Vivos Setilement (the "1985 Trust") and of the Sawridge Trust (the
. "1986 Trust") (together, the “Tmats™), :

Trustees are required to act in accordance with the gen

g -

eral law of trusts as modified by the

S provisions of the document establishing the particular trust,
’5’ ' Beneficiaries ..
- Paragraph 2(a) of the Trust Deed applylng to the 1985 Trust defines beneficiaries for the
] purposes of that Trust as all persons who at any particular time qualify as members of the
rg% Sawridge Indian Band pursuant to the provisions of the Jndian Act as those provisions existed on
o April 15, 1982, . .
" Paragraph 2(s) of the Trust Deed applying to ths 1986 Trustdefines benefiviaries for the.

purposes of that Trust es all persons who at any particular time qualify as members of the
Sawridge Indian. Band under the laws of Canada in force from time to time including the -
membership rules and customary. laws of the Sawridge Indlan Band as they exist from time to
time to the extent that such membership mles and customary laws are incorporated into, or

recognized by, the Jaws of Canada,
2‘ A Number of Trustees '
m The Trust Deed applying to the 1985 Trust provides that at alt times (except for the period
g pending an appointment) there shall be at least five Trustees, A non-beneficiary may not be
appointed if immediately before such appointment there is more than one Trustee who is not a
o beneficlary. There cannot, therefore, be more than two Trustees who are not beneficiaries
;%g (paragraph 3). . 4
. The Trust Deed applying to the 1986 Trust provides that at all times (axcept for the period
;’3’% pending an appoiniment) there is required to be & minimum of three Trustees and a maximum of
& seven Trustess. A non-beneficiary may not be appointed if immediately before such
eppointment there are more than two Trustees who are not beneficiaries (peragraph 5). Itwould,
B therefore, be possible to have three Trustees who ate not beneficiaries. However, for tax
i reasons, it i3 preforable that the two Trusts have the same Trustees, :
7 Basle Obligation of Trustees '
o The basic cbligation of frustees is to act in the best interest of the bencficiaties.

Tor#: 21300963
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Distribution of Income or Capital of Trusts

" Both Trusts provide for the Trustees to have & wide discretion as to the distribution of income of

" capital of the Trusts, paragraph & of ¢ach Trust Deed providing (in part) that the,

"Trustees shall have complete and unfettered discretion 10 pay or apply
al or so much of the net incomo of the Trust Fund, if any, ot to
accimulate the same or any portion thereof, and all or so much of the
capital of the Trust Fund ag. they in their unfeftered discration from
time: to time deem. approptiate for any one or more of the
Beneficiaries; and the Trustees may make Such paymerts at such time,
and from time to time, and in such manner and in such proportions as
. the Trustees in their uncontrolted discretion deam appropriate,”:

Although the prdv‘ision:of the . Trust: Deeds refers to thcsdi‘.;scretioﬁ. 23 "unfettered® and

"uncontrolled”, it is in fact."fettered" and “controlled” by the requirements of the faw of trusts. .
The point is that since the discretion is exercisable by the: Trustees as trustees they must not.

exercise it arbitrarily but must do g0 in accordance with the requirements of trust law., Thess

requirements, which have been laid down in case law and ave expressed in faitly general terms,
can be summarized as follows: -

»  Tristess must give active consideration to the exercise of their discretionary powers,

s Trustees must act in good faith, in the sensa that they must take sccount of relevant
factors and must not taks acconnt of irrelevant factors;

The case law does. not define what is relevent for thess pwposes.. It depends on the
circumstances of each particular trust. However,; the basic.idea is that trustees should take
account of factors relevant to the purposes of the particular trust, They must not, for example,
take account of theirpersonal feelings about particular beneficiaries.

Distributions from the Trusts may be made to or for the benefit of the beneficiaries in a variety of
ways. These would include providing facilities or programmes gesierally for the benefit of
beneficiaries and by programmes invelving distributions to beneficiaries. It is important that the
availability of any such facilities or programmes i3 made known to bencficiaries so that
beneficiaries have the opportunity both to take advantage of any facilities or progranunes that are

generally available for beneficiaries and to apply for any facility or programme that will involve
-selection among the beneficiaries,

The topic of conflict of interest and duty is ralevant to the exercise of the Trustees' diseretion to
distributs trust property.. This is discussed below.

Process of Decision Making :
Unlike the law applicable to coxpomﬁa_ns, trust law does not spéciﬁr & procedure for trustess to

make decisions. Also, trust documents — like the Deeds applicable to the Trusts — do not
typically provide detailed guidance for such decision making,

Todh 2}30096.3

¥R e wdgwlee,




A55

Y-, 01/12/2009 18:02 FAX 4188830871 D¥PU LLP A [Goi12/022
¢ . ] :

-3

The following should be noted:

o Both Trust Deeds provide for decisions being mads by a majority of Trustees. In the
case of the 1985 Trust, paragraph 13 of the Deed states that a "majority of fifty
percent” of the Trustees shall bs required for any decision or action taken on behalf of

.....

B~ the Trust This should be interpreted to require & simple majority which is clear when
there is an odd number of Trustees, and when thete i3 an even number it should be
i . : ~  interpreted as a simple majority. In the case of the 1986 Trust, paragraph 13 of the

;;_f deed provides a3 follows: :

“Any decislon of the Trusiees may be made by a majority of the

sy

By

Trustees holding office as such at the time of such decision and no
dissenting or abstaining Truste¢ who acts in good faith shall be
personally liable for any loss or claim whatsocver arising out of any
actg or omissions which result from the exercise of any such discretion
or power, regardless whether such °Trustee nassists in the
implementation of the decision.” :

Althiongh, as described above, both Trust Deeds provide that the Trustees' decisions
may be made by a majority, this does not mean that decisions can properly be made
with the involvement of only a majority. In general, all Trustees must take part in the
decision-making process, even though ultimately the deeision may be made by a

1R

H

majority. -
. ﬁ%é%) ' o Although frustees are not required 1o make decisions by any partieular procedure, itis
& * important that they do have a procedure that enables decisions to be made effectively.
B Da’légatian ) ‘

In general, trustees canmot delegate to othexs the exercise of their discretionary powers. They
n can, however, seek professional advice and they can appoint agents to implement their decisions,
g In faet, when trustees do not have the expertise nesded for the making of a particular decision,
they should obtain such advice. .

 Paragraph §(c) of both Trust Deeds provides for the employment of professional advisors and
agents as follows by confixming power,

e

"to employ professional advisors and agents and to retain and act upon

- the advice given by such professionals and to pay such professionals
such fees or other remmuneration s the Trustees in their wocontrolled
discretion from time to time deem appropriate (and this provision shall
apply to the payments of professional fees to any Trustes who renders
professional services to the Trustees).” :

S oS3

e

The Trustees inust exercise care in the appointment of professional advisors and agents and in
monitoring their work appropriately. .

[
—_—
N
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F— Puty of Care ( ’

! ) T )

= In general, in sdministering a trust and its property, trusteés are réquired to exercise the care,
- skill and diligence of an ordinaty prudent person. Two aspects of this shonld be noted, as
;‘i follows. ‘ ‘ :

A

i

e

< e
3 S e LF‘:"V :.\.‘?‘;

TomwiiEd

& .
&

anﬁ"g! of Corporations

Where trustees hold sufficient shares of a corporation to enable thera to control that‘cbxporaﬂon,
their fundamental obligation isto exércise that control for the benefit of the trust, and in doing s0
they must et in accordance with the standard of care referred to sbove. Ordinarily, this requires
that: . : '

(1}  the trustees obtain appropriate represeation on the board of dirsctors and, typically, this
* will have the result that one or mors of the frusiees will be directors; '

(@)  the trustees should obtain arid review appropriate information about the corgoration's
' affairs; and ) .

(€))] - the tnistees must exercige their powers as sharcholders m order to filly protect the
‘ interasts of the trust. ' ‘ :

The principal assets of the Trusts are the shares in and debt awed by Sawridge Holdinps Ltd. and
352736 Alberta Ltd. and their varlons subsidiaries (the "Sawridge Corporations”), Until the re-
organization camried out in 2006, the same persons acted as Trustees of the Trusts and as
directors of Sawridge Corporations. Since then, the Trustees have elected qualified persons

whom they consider suitable to ast as directors, and nons of the Trustess has sat on the baards of

Sawridge Corporations. In the circumstances of the Trusta and the Sawridge Corporations, this
arrangement was considered to be the best method of dealing with the Sawridge Corporations.
There are two inter-related aspeets to this arrangement. The first is that the Trustees will not
individually interfere in.the respective roles of the directors and of management of the
corporations. The second is that the Tristees have sufficient information about the conduct of
the Sawridge Corporations so that they can properly monitor the activities of the corporations
and be able to make informed decisions about: their concerns and whet should be communicated
by the Trusteas' Chair to the Chair of the Boards of Directors; the: election of the boards of

directors;, and when it might be necessary — in unusual circumstances ~ to take a position by :

communication on a Chair-to-Chair basis regarding the management of the corporations. The
following principles are applicable in this context:

(1)  The Trustees shall ba routinely provided with the same information as is provided by
management to directors.

(2)  The Trustees shall be routinely and promptly provided with the material received by

directors at directors’ meetings, including agenda and minutes of meetings,

(3)  Generally, the ditectors will sﬁpply eny other information requested by the Trustees'
Chair as collectlvely required by the Trustees, '

Tork: 21300963
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.'(4) In order that the board of directors will not have cancerns about providing confidentiat
information, the Trustees receiving confidential information must respect the
confidentiality of the information. ' . .

{3) Communication between the Trustees and the directors will occur through the Trustees'
positions being expressed collectively end- throuph the Trustees' Chair, However,
individual communications may occur at meetings of the Trustees as shareholders of the

corporation, including at annual shareholder meetings, ‘

(6)  Trustees should not interfere with management. If any Trustes has any concern relating
~ to management, that concern should be brought to the atiention of the other Trustees, and
. if considered by the other Trustees to be sufficiently material the Trustees' concern can

then be communicated through the Trustaes' Chair t6 the directors.

Investment

Paragraph 7 of both Trust Deeds gives the Trustees power to invest'the Trust Fund in any
investments authorized for trustees' investments by the Alberta 7rusree Aet, but the Trustees ata
not restricted to such investments and they may invest in any investment which they in their
discretion think fit. ’ . g

In dealing with investments, tmst\:es'are required to act in accordance with the standard of care
described above. The Trusts were established in order to hold the Sawridge Corporations and the
businesses carried on by them, and the exercise of the Trustees' investment responsibilities can

properly be considered in light of this. However, it is also important for the Trustees to have -

regard to the principles generally applied, which are as followy:

o Trustees should, in selecting investments, perform an assessment of proposed
investments, svaluating both the safety of the capital invested and the potential retumn
from the investment. An assessment of risk, both of achieving the potential retarn
and risk 1o the safety of the capital investment, should be eonsidered. .

o Ordinarily, trustees should diversify the investments of the trust, having regard to the
requirements of the parficular trust. -

' & The investment portfolio of the trust should be reviswed periodically as well as when
unusual changes affecting the portfolio ooour,

e Trustees .may obtain cxpert professionsl advice on evalvating and selecting
Investments. Trust¢es may delegate authority to an agemt with respect to the
investments, so long as the trustees exercise appropriate care in the selection of the
egent; the authority of the agent is clearly and appropristely restricted; and the
performance of the agent is sppropristely monitored.

to Keepand R v an ovide o ‘ormatio:
Under the general law of trusts, trustees have an obligation to meintain proper accounts dealing

with the inoome and capital of the trust and, on request, to provide the accounts for.the
inspection of beneficiaries. Paragraph 10 of both Trust Deeds provides as follows:

Tod: 21300563
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“The Trustees shall keep accounts in an acteptable manner of all
recelpts, disbursements, investments, and other trunsactions in the
administration of the Trust."

In addition to their right to inspect trust accounts, beneficiaries are also entitléd to obtain
information about the trust and its administration and 1o inspect trust documents, This includes a
right to inspect legal opinions obtained by the trustees in their capacities as trustees. A recent
-court decision indicetes that, at least. in some cireumstances, beneficiaries do not heve an
‘zbsolute entitlement 10 obtain trust information and documents but that the court has an

overriding ability to control such entitlement.. Nevertheless, the Trustecs should assume that |

beneflciaries will, generally, be able to assert & right to obtain trust information and doouments.

- It is not completsly clear {0 what extent beneficiaries are entitled to information relating to

corporations, shares of which are directly or indirectly held in the Trust. It should be assumed
that the beneficiaries will be entitled to obtain all information and documents in the possession of

the Trustzes as trustees or which the Trustees are entitled to obtain as trustees. This will likely ~

include any information or documents relating to any of the Sawridge Corporetions, vnless the
production of such information or documents involves a breach of confldence or otherwise
would be improper. Even in thig sitmation, eourt controlled production of information or
documents may permit disclosure to be made in a controlled manner, As was stated in the recent
case referred to above: : : :

- "Especially when thers are issues as to personal or commercial
. confidentiality, the court may bave to belance the competing interests -
of different beneficiaries, the trustees themselves and third parties.
Disclosu're may have to be imited and safeguards may have to be put
in place." -

1t is the orthodox position that trustees camnot be required to pmvide"baneﬁciaﬁas with the .

reasons for their exercise of discretionaty powers and, similarly, that documents expressing such

reasons can be withheld, However, the Trustees should not rely on this orthodox position and -

should assume that their' reasons for decisions (and the documents expressing them) will be
scrutinized by bencficiaries and, in the event of 2 dispute, by the court.

- The law is unclear &5 to trustees’ obligations to voluntear information about the trust. As stated

above, it is suggested that, at least when the Trustees have adopted a programme involving

selection among beneficiaries, the availability of the programme should be made known to the

beneficiaries.

' Duty of Loyalty: Conflict of Interest sind Duty

Nao Cade

Unlike corporate law, trust law provides no statutory code dealing with the fiduciary cbligations

of trustees or, in particular, with conflict of interest and duty, »

Tard; 21300963

A58

,_~#\‘
J

0 [ !

]

]

ﬁ
L

B H
J



M

i,
Xs
Sl

A
ST,

Lispes

S

e

il

@

]

2

i

]

"

F

: C 01/12/72003 18:03 FAX 4188830871 "D¥PU LLP A i @o1s/022

-7-

General Principlas

The overriding obligation of trustees is to act in the best interssts of the beneficiaries, and to
prefer the interests of the beneficiaries over their personal interests. This is oftan described as
the duty of loyalty. There are two, overlapping, aspects of the duty of loyalty, First, o trustee
must not plica himself in a position of conflict between his self-interest and his duty. Second, a

trustee must not profit from his position as trustes. In general, a trustee who puts himselfin a -

position of conflict is liable to disgorge any of the gains made from so doing and is lable for
losses to the trist flowing from the breach of his trustes obligation., These general principles.are
applied very strictly against trustees, Liability does not depend on proof that the trustee in fact
abused his or her position and the Jiability to disgorge gains does not require proof that the trust
suffered any loss. Also, the lisbility to disgorge gaing extends 1o those obiained indirectly as
well as those obtained directly. ¥

Rémuﬁetaﬁon as Trusfees

The general principles dealing with conﬂint of interest and duty are subject to modification by
the tertns of & particular trust, Paragraph 9 of each of the Trust Deeds provides for the Trustees
to receive reasonable fees for their servicas as trustees in the administration of the Trusts, :

Application of General Principles
Clear examples of conflict ocour if:

*  atrustee makes use of trost property for his personal benefit;
s atrustee sells her own property to the trust;
* ® atrustee purchases property from the trust;

s g trustee establishes for herself personslly a busincss competing directly with an
egiablished business of the trust; and -

* atrustee takes advantage of & "maturing business opportunity" of the trust, For example,
if trustees were negotiating to obtain some business opportunity for the trust, it would be
improper for a trustee to abtain such business opportunity for himself or herself.

It is not clear whether a trustee may obtain for himself a business opportunity obtained otherwise
than through his pesition as trustee in the circumstances that the business opportunity is of a type
that the trust has adopted 2 policy of attempting to obtain,

It is not clear to what extent and in what cif;:umstanccs the conflict principles apply where a
benefit is obtained by the spouse or other close relative of the trustes, However, the Trustees
should assume that the conflict principle will be applied in respect of any bevefit that may be

obtained indirsetly by the Trustes, incinding where the benefit is obtained by the spouss or close
relative. ' :

Tor¥: 2130096.3
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Application of Princiglés Where Trustees are Algo Beneficiaries

The application of the general principles discussed above gives rise to some difficulty when tha
same persons are both trustees and beneficiarles since a conflict will often be inevitable in such

circumstances, Some econflict is inherent in the two Trusts, In particular, the 1985 Trust requires .

that &t least two Trustees be beneficiaries. Also, although it would be possible to bave thres
Trustees of the 1986 Trust who are non-beneﬁcmnes, for tax reasons it is preferable 1o have the
same Trustees of the two Trusts, .

Ag stated above, both of the Trusts give the Trustees a wide discretion to distribute 'mcoma or
capital of the respective Trusts to one or more of the beneficiaries. Obviously, the Trustees may
be in a position of conflict — one created by the Trust mrrangements and not one they have put
themselves into .~ in excrcising their discretion in a. way that might benefit themselves rs
beneficiaries: This conflict is not acute if the policy is adopted of making distributions from the
Trusts that are of general benefit for the. beneficiaries, for example; if a distribution of a
parucular emount was distributed to each and every beneficiary or if funds were. expended in
creating facilities or programs available for the general benefit of beneficiaries. However, the
conflict may be problematic if a policy is adopted mvolving tha exercise of discretion to make
distributions — either by way of grant or by way of loan — to particular beneficiaries: There isan
obvious danger that the Trustees ¢ould ba acevsed of acting improperly if their powers are used

1o benefit one or more of their own number, pa:txcu]arly if apphcatmns for agsistatice are dented

to other beneficiaries.

There ars two poss:blc ways in whxch the inherent conflict in which the Trustecs may. find

themselves-can ba. managed They are ag follows:

(1) One possxbmty would be for Trustees (and perhaps others closely cunneuted to them,
such as spouse and other ¢lose relations) to be excluded from benefit from any proptams
that involve choive among beneficiaries. However, this appears to be unfair to Persons

who choose to take on the responsibxhty of being trustees and may be an inappropriate .

disincentive, It must be remembered in this context that the terms of the trust instroment
clearly contemplate that not only may the same peson be both & trustee and a beneficiary

but, particularly in the case of the 1985 Tmst it is required that some trustees must be
beneficiaries, :

(2)  Avother possibility is to permit trustess to benefit from programmes of the sort under

consideration but to manage the conflict arising from that by the:use of arrangements
such ss the typical provisions applicable o corporations. For example, section 120 of the
Canada Business Corporations Act contains m scheme spplicable to directors uvnder
which directors are required to disclose their interests when they have a personal interast
in a matter involving the corporstion and they are then excludzd from voting on any
resclution of the board of directorsrelating to such matter,

The second slternative is not perfect since trust law does not contain any provision or other rule
ahsolvmg a trustes from responsibility with regard to a decision affecting a matter in the

circumstances described in the second alternative. Nevertheless, in the special circumstances of
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the Sz{wﬂdgs Trusts this is the better. of the two alternafives and should provide the most
appropriate method of minimizing the conflict to the extent reasonably possible.

Dealing with Conflict

Certain preliminary points should be emphasized. First, although o "working definition” of a
conflict will be set out below, and although thera are situations in which it 18 elear that thers will
be an improper conflict, there will be many other situations in which it will not be possible to
determine with certainty whether it wonld be considered there was an improper conflict. Second,
the relevant principles of trust law are typically applied strictly against trustees, Therefors, when
: * in doubt the safe course is for trmstees to avoid eoting in 2 way that could be characterized as
' g? putting themselves into a position of conflict. This presumption in favour of caution is
‘ _ particularly applicable to the Trustees as the Trustees must be particularly careful not to attract

@ the criticism that they may be improperly taking advantage of their position as Trustees to

benefit themselves, A

In order to deal with the managémem of conflicts, the following is a useful "working definition”

o of a conflict: -
* - There will be a conflict whenever 2 Trustee may obtain some beneflt,
- g © disectly or indirectly, from his or her position as Trustee or when the
- "Trustee is in a position in which his or her decision-making as Trustee
Voo may potentially be influenced, directly or indirectly, by his or her
P personal interosts, -It will be assumed that a Trustes may obtain such a
e bemefit if the benefit is obtained, not anly by the Trustes, but also by
. the spouse, parent, aibling or child of tha Trustee. Similarly, it will be
- . assumeq that a Trustes may be influenced if, not only the Trustes, but
% also the spause, parent, sibling or child of the Trustes may be sffected

by the decision. . :

Not every conflict Literally falling within this definition is necessarily problematic,. Where a

decision of the Trustees will bencfit 2 group of beneficiaries that may include some o all of the

Trustees who are themselves beneficiaries, or other beneficiaries related to them, as long as there

is na ulterior purposs of conferring advantages on Trustees or their relatives under the guise of a

4 scheme purportedly for the benefit of a broader category of beneficiaries, the fact that Trustees or

: their relatives may incidentally benefit should not preclude the Trustees frorn making such a

o decision. As previausly noted, the terms of the Trusts require soms Trustees to be beneficiaries, |

$o that it cannot have been the intention that decisions of the Trustees be disinterested in the

A : seuse of there being no possible interest of any Trustee in the administration of the Trusts,

By Tork: 21300963
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WHEREAS:

SCHEDULE Bl
THE SAWRIDGE BAND INTER VIVOS SETTLEMENT

Resolution of Trustess: Procass of Declsion-Making

(1)  The Sawridge Band Inter Vivos Settlement (the "Trust”) was settled by Chief Walter P,

ul Twinn on April 15, 1985,
i (2)  The undersigned, Bertha L'Hirondelle, Walter Felix Twinn, Roland Twinn, Catherine
Twinn and Clara Midbo, ate the present Trustees of the Trust.
3 (3)  Paragraph 13 of the Deed applying to the Trust provides thit any decision of the Trustees
£ . may be made by 2 majority of 50% of the Trustees. .
N : (4  The Trustess, subject to the provisions of the Trust, wish to regulate the manner of
% : making decisions by them as Trustees.
B NOW THEREFORE BE IT RESOLVED THAT:
§, . 1.  Chairof Trustee Meeﬂngx
5 ' . (@) Ronald Bwomak shall be fnvited to attend meetings of tha Trustees and shall act’
: . as chair (the *Chair") of such meetings, provided that the Trustees may terminate
. such arrangement on reasonable notice to Ronald Ewoniak and shall from time to
j time appoint one of the Trustess or some other pc:sou to act ag Chair,
¢ P Meetin gs of Trustees
§ . (@ Subject to paragraph 3 below, all decisions of the Trustees shall be mads at
2 meetings of the Trustees,
é ()  The Tmstees shall meet at ieast once every quartar.
(c) The Chair shall be responsible for calling the regularly scheduled quarterly
: - meetings of the Trustees and additional méetings which may be called by the
3 Chair on 48 howrs' notice to the Trustees.
(d) Meetings in addition to the regularly scheduled mectings may be called by the
53 . Chair or any Trustee on 48 hours' notice to the Chair (if not calling the meeting)
& and to the other Trustees.
] (¢)  Notice may be given in writing, by e-mail, fax or telephone or in ﬁerson.
‘ ()  Any person may participate in a mcetmg by means of telephone, electronic or

other communication facility as permits all persons participating in the meeting to

. commumcate with each other simultaneously and instantaneously.
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{g) A majority of the Trustees shall constitute a quorum of Trustees,
(h) A reasonable time before each meeting, the Chair shall circulate fo all Trustees an
. . agenda to which shall be sttached all relevant documents for consideration by the
, i} ‘ Trustees at the meeting, A :

()  The Trustees present et a meeting shall eppoint one of the Trustees or some other
person to act as the secretary of the meeting and to record the minutes of the
meeting, including decisions of the Trustess. :

fv} ‘ A Resolutions of Trustees
= A decision of the Trustees may be also mads by a resolution in writing signed by all of the ‘
o Trustess. ' : _ ‘ .
o f.- DATED thig /(Q% day of .J an u_cdffy » 2009,
g -/ Berthd L'Hirondelle Walter Felix Twingl 4/ 7T
: e A/ 10 knn
L . Roland Twinn Catherine Twinn

Clara Midbo

Tark: 2249623.1
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SCHEDULE B2
THE SAWRIDGE TRUST

Resh!uiion of Trusteey; Process ofg‘ecjsgnm»Maldng
WHEREAS:

(1) The Sawridge Trust (the “Trust") was settled by Chisf Waltem P, Twmn on August 15
1986.

(2) The undersigned, Bertha L'Hirondelle, Walter Felix Twinn, Roland Twmn, Catherine
Twinn and Clara Midho, are the prasent Truatees of the Tmst

3) Paragraph 13 of the Dead applymg to the Trust prcmdes that any decision of the Trustees
may be mads by a majority of the Trustees holding office as such at the time of such
‘decision and no dissenting or abstaining Trustee who acts in good fuith shall be

personally lisble for eny loss or claims whatsoever arising out of any acts or omiesions -

which result from the exercise of any such discretion or power, mga:rdless whether such
Trustee assists in the implementation of the decision,

(4)  The Trustees, subject to the provisions of the Trust, wish to xagulata' the marmer of
making decisions by them as Trustees, -
A

‘NOW THEREFORE BE IT RESOLVED THAT:
1 Chasir of Trustee Meetings

(2)  Ronald Ewonigk shall be invited to atiend meetings of the Trustees and shalf act
a8 chair (the “"Chair'") of such mestings, provided that the Trustess may terminate
such arrangement on reesonzhls notice to Ronald Bwoniak and sball from time to
time appoint one of the Trustees or some other perzon 1o act ag Chair,

2. Meetings of Tiustees ) -

(=) Suhject to paragraph 3 below, all decisions af the Trustees shall be made at
meetings of the Trustees.

(b)  The Trostees shall ineet at least once every quarter,
(©) The Chair shall he responsible for calling the regularly scheduled quarterly

meetings of the Trustees and additional meetings which may be called by the
Chair on 48 hours' notices to the Tmsteea. _

(@  Meetings in addition to the regularly scheduled meetings may be called by the
. Chair or any Trustee on 48 hours' notice to the Chair (if not calling the mesting)
and to the other Trustess,

(¢)  Nolicomay be given in writing, by e-mail, fax or telephone or in person.
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ANy person may participate in a meeting by means of telephone, elsetronic or
other communication facility as permits all persons participating in the meeting to
communicate with each other simultaneously and instantaneously,

A majority of the Trustess shall constitute o quorum of Trustees,

A reasonable time before each meeting, the Chair shall circulate to a1l Trustees an

agenda to which shall he attached aj} relevant documents for consideration by the
Trustees.at the meeting. . )

The Trustees present at a meeting shall appoint one of the Trn.;teas or some other

person to act as the secretary of the meeting and to record the minutes of the
mesting, including decisions of the Trustees, '

3. Resolutions of Trustees

A decision of the Trustees may be also made by a resolution in writing signed by all of the

Trustees.

CT %

DATED this H#\dayof UZ”“&Tj .zoo?,v i

Wi

- Bertha L'Hirondelle Walter Felix Twind [V£7

P R | ’@M%pm@%/{nm

2,

. Tor#: 2130851.3

Roland Twinn Catherine Twinn

Clara Midbo
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’ - Form 49
L A/berta Rules of Court
a L * Rule 13,19
: f i } ' : ". . L . )
' COURTFILENO. 1103 14112 and 1403 04885
‘COURT . COURT OF QUEEN'S BENCH OF ALBERTA
 JUDICIAL GENTRE EDMONTON o
. IN'THE MATTER OF THE TRUSTEE ACT, RSA,
2000, c. T:8, AS AMENDED, and
. IN TiE MATTER OF THE SAWRIDGE BAND INTER
© VIVOS SETTLEMENT CREATED BY CHIEF WALTER
PATRICK TWINN; OF THE SAWRIDGE INDIAN -
~ BAND NO. 19, now known as SAWRIDGE FIRST
NATION, ON APRIL 15 1985 (the “1985 Trust"),
: .
| ‘ "IN THE MATTER OF THE SAWRIDGETRUST.. ... o
CREATED BY CHIEF WALTER PATRICK TWINN,  © R
’ 'OF THE SAWRIDGE INDIAN BAND NO. 19, - -
, - AUGUST 15, 1986 (the "1986 Trust")
. APPL‘ICXA_NT ' 'CATHERINE TWINN as Trustee for the 1985 Trust and the 1986 Trust
'RESPONDENTS ~ ROLAND TWINN, BERTHA L’HIRONDELLE EVERETT JUSTIN TWIN AND MARGAREI" o
r : : WARD, as Trustees for the. 1985 Trust and the 1986 Trust RN
DOCUMENT ~ - AFFIDAVIT OF c'ATHeRiNE TWINN
ADDRESS FOR SERVICE MCcLENNAN ROSS LLP - Lawyer: Karen A. Platten, Q.C.
~ AND CONTACT . #600 West Chambers Telephone: (780) 482-9200
" INFORMATION OF 11220 Stony Plain Road Fax: (780) 482-9102 :
‘PARTY FILING THIS Edmonton, AB T5N 3Y4 Email: kplatten@mross.com
DOCUMENT . T File No.: 144194

AFFIDAVIT OF CATHERINE TWINN

SWORN ON THE S pay 'OF: DECEMBER, 2015

1, Catherine Twinn, of the Sawndge Indlan Reserve 150 G and the City of Edmonton, in the Province of
Alberta, SWEAR AND SAY THAT: .

‘ ] 1, I am a trustee of the Sawndge ‘Band Inter Vwos Settlement, April 15, 1985 (the *1985 Trust")
, o and the Sawndge Trust, August 15, 1986 (the “1986 Trust") (collectlvely referred to as the

H:\WDacs\144194\01094742.00C R L
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“Trusts"), and, as such have a personai knowledge of the matters heremafter deposed to, save °

where stated to be based upon information and belief.

I was appomted as trustee of the 1985 Trust on December 18, 1986 and of the 1986 Trust on

August 15, 1986. 1 have contmuously maintained my posrtion as a trustee since these

appomtments. -

t

CONFLICT COURT OF QUEEN'S BENCH ACTION NO 11.03 14112 (the “2011 Actlon”} '

3.

_Dentons LLP (“Dentons") and Reynolds Mirth Richards & Farmer LLP (“RMRF") presently
represent the collective group of the: trustees of the 1985 Trust in the 2011 Action Assuch, I .
‘ am one of their cilents ) :

‘ I have had Iongstanding concerns wrth the administratron of the Trusts These concerns
',generaliy arise from what I perceive to be a conflict ‘of interest: between the duties of the trustees

of -the Trusts. and other various roies, powers, duties and reiationships ‘they | hold within the

'Sawridge First Nation (the “Band"), which includes ‘elected and appointed positions.- - One of my
- earliest concerns in relation to the 1985 Trust was that appropnate steps were not being taken to

ascertam the beneficiaries of that trust I had a srmiiar ‘concern in: regards to the 1986 Trust,

more particuiariy that the beneficiary Iist was not comp]ete because _persans ‘who should qualify -

for Band membershrp, including those who are entitled, ‘were not being fairly admitted into
meribership by ‘the Band due to. political and/or personai motivations.- I recommended io the

‘other trustees that, we.should. use a.tribunal to-make- decisions on-benefi crary status for both

Trusts, however, this recommendation, after a retired Justice was engaged, was rejected as the

‘other trustees wanted to defer to the: Band to make these decrsrons As time has gone on, my

concerns have only grown.

Historically many of the 5 trustee posrtrons for the Trusts were held by eiected offi crais of the
Band. Presently, the Chief of the Band, Roland Twinn is a trustee of both Trusts. My concerns in
this regard are set out in more particuiar detail in my Affi davrt filed on September 3, 2015 in
Court of Queen’s Bench Action No. 1403 04885 (the 2014 Action”), ‘and which Affidavit was
subsequently filed in the 2011 Actlon on September 30, 2015. Sinée this particular Affidavit was
prepared "1 remain of the view that it is imperative that the ‘Trusts have: independent

" répresentation at the trustee |evel S0 that the management of the Trusts assets is not affected by

improper motivations.

My particular concerns with the 2011 Action mcreased in 2012 after the June 12, 2012 decrsron of
Justice Thomas in the 2011 Action (the “Decision”). To summarize some of the Decision, Justice
Thomas appointed the Office of the Public Trustee of Alberta ("OPT") as litigation representative
for impacted minor children, directing the OPT to ascertain how the proposed changes to the
beneficiary designation would affect-minors. This included all potential minor beneficiaries. The
proposed new beneficiary definition was that a benefi iciary would include only Band members.

_Given that beneficiary status, Under the -proposed variation, would solely be’ tied to Band
membership, the OPT’s mandate flowing from the Decision directed ‘the OPT to examme -and )
“enable -an-évaluation of the Band membership rules and process and whether such are fair,

reasonable, timely, unbiased, due process and Charter compliant. Justice Thomas also identified
a structural conflict that existed in the trustee group by the fact that some of the trustees were
or are in elected Band posrtrons. :

At the August 2012 trustee meeting, I provided-a written recommendation to the trustees to

address and cure the structural conflict-identified by Justice Thomas in the Decision because it
was my opinion that it was in the best interests of the beneficiaries that this conflict not exist. I
proposed that all trustees resign, myself included, a proper process for our replacement be put in

H:\WBOCs\144194\01004742.00C e ' Page 2 0f 7
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place and an undertakmg to the OPT. to work honestly and collaboratlvely to thoroughly examine
the Band system for. ascertammg beneficiaries and implemeriting remedies.. I:believed this would
be  appropriate and minimize legal” costs ‘to the Trusts. The other trustees re]ected my
recommendatlon and i inmy vsew, lncreased thelr hostility towards me . :

leen the lncreasmgly drvergent vxews between myself and the other trustees: and my belref that )
the other trustées were not;: meetrng therr fiduciary duties to the béneficiaries of the Trusts, T -
requested, in September 2012, ‘that the Trusts reimbufse me for access to. rndependent legal
advice so that I could obtam counsel on my role and dutles asa trustee My request was demed
by the other trustees . ,

o

9, I tned -again in February 2013 to obtarn trustee approval for lndependent lega! adv:ce for myself
1 drd this_ by. proposing a “resoltitioh” at a trustee meeting that would enable me or any. other
trustee access to legal advrce None of the other trustees would second my motlon

10. I trred agam in September 2013 to have my concerns addressed ‘Once agarn, I rarsed my' :
coricerns with Brian Herdecker, the Chalr of the Trusts The concerns relayed to Mr Herdecker,
m general were: e S

{a) the membershlp process and rules used by l:he Band were deeply flawed and drd not
o meet legal principles of falrness and due process and it dld not seem that rmprovements
would be made; . . ,

N (b)‘ the. benef crarles of the 1985 Trust had not been properly ascertamed

(¢ "the other trustees were reJectmg all of my suggestlons on. how to asceriain the
benefi iciaries. of the 1985 Trust wrthout providing any alternatrve suggestions.

11, The day after my meetmg Wlth Bnan Heidecker, he and Paul- Bu3old (Trusts Admlmstrator)
humedly brought forward a proposal to thé Trustees asking for authorrty to negotlate with the
OPT to_grandfather: certain 1985° Trust benef iciaries regardiess of whether they becameé: Band
meémbers in exchange for the proposed varratron ‘to Band membershrp and- thereby end the
examination of Band membership’ by ‘theOPT. ‘A number of lists of beneficiaries they could
choose to “grandfather” were produced by Mr. Heidecker arid Mr. Bujold and these lists did not
appear to have been' created using proper methods to ascertain the actual beneficiaries of the .
1985 Trust. Then and subsequently, I requested disclosure from Mr. Heidecker and Mr. Bujoid
on how these lists were created and such disclosure was refused. Given their refusal to disclose
how the lists were compiled, I became very concerned that their proposal was undermining the

- Decision, improperly excluding 1985 Trust beneficiaries and a-means to support the golitical and
personal agenda of those in control of the Band and Trusts. I am concerried that those in control
of the Band wish to vary the beneficiaty designation in the 1985 Trust to Band membershlp so"
that they can control who the beneﬁcuarles of the 1985 Trust are.

" 12, Followrng this proposal by Mr Heldecker and Mr Bu;old and the subsequent refusals to drsclose
the basis for it, it bécame clear to me that my ‘concerns regardrng the structural conflict identified
by Justice Thomas would not be ‘addressed internally by the other trustees and that proper
ascertainment and inclusion of all the 1985 Trust beneficiaries would not occur. While the other
trustees were in favour of Mr. Heidecker and Mr. Bujold’s proposal, it was my belief that this )
course of action did not comply with our fiduciary obligations as trustees. This belief was largely
formed because of my concern that this proposal was an attempt by the other trustees to avoid
having the Band membership process scrutinized. - Additionally, I believe that the trustees need

. to have a process in place to ascertain beneficiaries of the 1985 Trust which is clear and which

. the trustees understand and approve. I was very concerned about the Band membership

H:\WDocs\144194\01094742.00C o . Page 3 of 7
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Dentons and RMRF

14,

15,

16.

17.

18.

HAWDOCS\144194\01094742.00C - - - ' . Pagedof7

process, for many réasons, not the least of which included the fact that the Band only has 44

members, while, Abonginal Affairs and Northern Development Canada had srgmfcantly more

- people registered as affi lrated wrth the Band (as at January 23, 2015 the number was 478

persons)

As a result of these concerns, and grven that Dentons and RMRF were recervmg mstructions .

‘based on the ‘cohsensus of thé entrre group of trustees, as commumcated by Mr.. Hetdecker and
Mr.: Bu;old and farllng to" address my concerns in ‘@ manner that Was satrsfactory to me, I
"retamed rndependent legal counsel McLennan Ross LLP ("MR ’), in: the fall of 2013 to assist me
with my concerns as a: trustee of the Trusts and to counsel me.on my fi ducrary oblrgatrons asa

- trustee of the Trusts

.

Grven the drvergent vrews between myself and the other trustees, the representatron of the' L

collectrve group by Dentons and RMRF in. the 2011 Actron rs problematrc.‘ -

The mherent diffi culty in Dentons and RMRF representatron of me in the 2011 Actron became
clear in 2014 when 6n April 1, 2014, Dentons and RMRF, at the mstructron of the trusteés of the
Trusts, -as they purportedly existed at.that date and- with the exceptron of myself “filed . an
applrcatron ‘against:myself in the 2014 Action which, related to the tranisfer of assets of. the Trusts
from the prevailing trustees of the Trusts to the new trustees’ of the Trusts. .- This application

©oceurred_in reSponse to_the. apporntment of Everett Justin-Twin-as-a- replacément-trustee to’

Walter Felix Twm. .1 was shocked that my apparent legal counsel would file an apphcatron
seekmg relref agarnst thelr own clrent ' A :

In response to thls applrcatron reIatrng to the appomtment of Everett Twrn, MR attempted to

_ negotiate a binding issue resolution process with Dentons that would resolve the application and

allow for a procedure, overseen by Justice Thomas, fo resolve all of the outstandrng concerns 1
had with' the operation of the Trusts, rncludmg _th 3 apporntment of -Justin Twin. Ultrmately,

*Dentons reJected “this: proposal and .would “not engage further in negotratrons Attached as

Exhibit “A" is the MR letter dated: May 8,:2014 to Justice Thomas and as Exhibit N & copy of

‘the May -8, 2014 Issue Resolutron Agreement MR provided to Dentons and as Exhrbrt “C” a

copy of a Dentoris letter sent to Justice Thomas July 1, 2014 and as Exhibit “D" g copy of a July
14, 2014 letter sent by MR to Justice’ Thomas and as Exhrblt “E" a copy of Dentons July 21,
2014 letter to Justrce Thomas. .

This application was heard before Justice Neilson on May 16, 2014 At the applrcatlon, Justice

Neilson ordered that my right to bring an application on the eligibility of Everett Justin Twin to sit”

as a trustee of the 1985 Trust was reserved, My objection to this application was based,
amongst other’ matters, on my concern that Everett Justin Twin did not qualify to sit as a trustee
of the 1985 Trust, the process used to créate his alleged. appointment as a trustee and that he

.Was an elected ofﬁcral of the Band. Attached as Exhibits “F” and “G” to my Affidavit,

respectrvely area copy of the Apnl 1 2014 applrcatron and the Order rssued by Justrce Nerlson on
May 16, 2014 T . S ; , . .

Followmg the May 16 2014 applrcatron, further |nstances arose that demonstrated to me that
Dentons and RMRF were advocating for the majority of the trustees and that the interests I
sought to address were not being represented, namely my concerns regarding the interests of
the impacted beneficiaries and potential beneficiaries. For instance, I requested from Ms. Bonora
at Dentons information as to when and where cross examinations on Affidavits were occurring in

the 2011 Action. I did not receive Dentons response until after one of the examinations occurred - -
and the response adviséd that direction only comes through Mr. Heidecker or Mr. Bujold and that
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. the-trustees of the 1985 Trust in.order to resolve, in full, the 2011 A
. "Offer"). " The Séttlemient Offer Sought to grandfather cértain alleged min

it was Dentons uﬁde’jrs_?canding"that Mr. Heidecker of Mr. Bujbid wotild have provided me the
information I'sought.” Attached as Exhibit "H” is a copy of Dentons emall dated May 28, 2014.
Ancther_incident arose in . August 2014 when another replacement. trustee- needed to be

appointed to replace a trustee (Clara Midbo) who died suddenly and unexpectedly. My concerns

.anid recommendations. relating to that appointment, which were similar to the appointment of

+ Justin Twin; were not advocated by, or to my ‘knowledgé, even considered by Dentons:or RMRF
. who had no Qisqu'ssiohs with me. L TR A

O or about June 12, 2015, the OPT filéd an application in the 2011 Application, . The application

of theé OPT, amongst other matters, sought document production from the Barid and trustees as

_.per thelf andate stemming from' the Decision ' of Justice:. Thomas.. This’ application: was
teturnable o June 30, 2015, " B R a A

" “The difficulty in Deftons, and RMRF.’ST :ép‘ré,sgﬂtétiondf'rﬁé} inmy qébéci% .aS"é;trdsfée',jih I;the'

2011 Action reached a breakirig point when in.anticipation of the OPT's ‘production. application

‘and without my  consent, Dentons and’ RMRF filed an application_on 3une’ 12, 2015. ."This

application, amongst-other matters,sought to @pprove a settlement offer-allegedly- proposed by

beneficiaries of the

1985 Trust-and vary the 1985 Trust's definition of “beneficiary” to include only ‘Band. members.

Interestingly, the effect of the Settlement Offer, if approved; wolld avoid Band membership
being scrutinized by the OPT. The Settlement Offer was later, withdrawn by Dentons.after the

along with the application filed by the OPT in refation to documerit production.

Given.iy serious ‘concerns with the_actions taken by thie Other:tristees in relation to the

- Settlement Offer and othier matters, my counsel, MR, prépared written submissions and appeared
_ at the June 30, 2015 -application_on my behalf. While MR’s appearance on June 30, 2015, ‘was .

the first time they appeared on the record in relation to the 2011 Action, MR has béen advising

*.me in relation to the 2011 Action since the fall of 2013. MR has also been advising me in relation
‘ o the 2014 Action since the inception of thataction.’ * . .- - e MR

At theJune30, 2015 application, the conflict ‘in Déntons and RMRFs rapresentation of the

collective group of tiustees was acknowledged by the Court. The Court directed Dentons to
bring an application by July 15, 2015 in order to address the conflict issue. Dentons did file this

application in the 2011 Action, but it has fiot been heard by the Court. To my knowledge,

Dentons has not taken any further steps in order to resolve this issue.

The OPT’s application for document production was adjourned to September 2 and -39, 2015.
Dentons  and RMRF filed a Brief on behalf of the trustees of the 1985 Trust for use at the
September 2 and 3", 2015 application. The Brief filed by Dentons and RMRF argued that the
Band should not be required to produce the records sought by the OPT. “As a trustee, T am firmly

_ of the view that the trustees should not be taking an opposing position to the OPT in regards to

this isstie -because, giveri the’ potentially. significant variation in beneficiary designation being

sought by the trustees; a full understanding of the potential impact, of that change is required in
ofder to’ discharge our fiduciary- duties. I conSider this matter éspécially concefning because

- many of the potential beneficiaries of the 1985 Trust are vulnerable and marginalized persons

that do not have the ability to participate in these legal proceedings and ensure that their views
are heard. : _ . .

Once again, given ‘my concerns with the position being advanced by Dentons and RMRF on
behalf of the trustees of the 1985 Trust, my counsel, MR, attended the September 2 and 39,
2015 application to make submissions on my behalf as a trustee of the 1985 Trust and to ensure

y (the “Settlement -
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__June 30, 2015.appli,cation,}Was'case-managéd-’and set-for hearing-on-September 2 and3, 2015~ me e



. 26,

" that thé Court Wwas aware of my qp'ncérns, namely that the othex::trustees should not be bpp‘bsing

25.

this relief and that it s demonstrative of the inherent conflict betiveen the multiple roles played

by those persons that are both trustees and Band officials (or were Band officials).

At present, mwbiie my_positions ar"é‘ ot advocated by Dentons and RMRF because they accept the

instructionis ‘of .the majority of ‘the. trustees and communicate through Mr. Heidecker and Mr. L

Bujold; I-technically rémain thir client. This is of serious concern to ime. -

Costs .

" precision ‘which'Action the "ccig't_s’__inca:njed by mé with MR relate to.

27.

 AS'of December 3, 9015, I Ha

T hay also incurred other legal expénses siich as obtaifing an'o

+ -+ Acting Registrar. in Ottawa of Indian Status and Band Membership, Indian and Northern Affairs

Canada on whether Justin Twin qualified as a beneficiary of the 1985 Trust. Larry Gilbert was

+ fesporisible for detidirig Indian status arid where the Départment conitrolled the Band List,” band

- Act. In" 1996, his ‘text

_ decides -

28.

29.

30.

31.

H:\WDocs\144194\01094742.00C . ' - o Page 6 of 7 .
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‘membership.-He .also was res

published by, Carswell: with “an expected sécond édition ‘once-thé Supreme Court of Canada

was implementing the Indian Act (Bill C-31) he also had to interpret and apply the Indian; Act as

it read prior to Bill C-31, that is, the 1951 Indian Act because the ancestors of each applicant

expense.’

In the-2011 Actior, ;tﬁé'fdl[dw:fhg law firms have made oral or written submissions before the

Court or, alternatively, have béen [present at applicatiohs in the 2011 Action. All ‘of these law

firms have had fees reimbursed

from the Trysts’ assets.

Law Firm - Clients | |

Dentons - Trt{steés of the 1~9§5 TI‘L'lSt

RMRF ~ Trustees of the 1985 Trust

Bryan & go':mpany LLP ~ All trustees of the 1985 Trust with the ei;eptior; of Catherine Twinn
Parlee McLaW§ LLI; - the Band ‘ ‘

Bennett Jones Lip - Brian Heide;;ker, Chair_oif the Board of the trus'teés""_t_)'f thé 1985 T_fust;

In the 2014 Actidn, Dentons, RMRF and Bryan & Company have all made oral or written -

submissions before the Court and have all been paid in full from the Trusts’ assets,

From February 2010 to August 10, 2015, the Trusts have paid law firms in excess of $1.8 million
dollars, mostly in relation to the 2011 Ar:tion with some costs in the 2014 Action.

At_.this point, I have been required to self-fund My representation in the 2011 Action and the

A o wVe iriclirred Jegal experisés in excess of $170,000.00 with MR in L
 felation fo the 2011 and 2014 Actions, ~Givén that these Actions are so intricately. related, -
-Involving the same persons, factual matrix and similar issues; it is difficult to' determine with any

ion from Lany Gilbet former -

vas. responsible for investigating and deciding protests under the Indian- - -
“Entitlement to Indian Status and Mémbership Codes in Canada” 'was

AT71
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2014 Actjon, while the other trustees have authorrzed payments of legal fees for Dentons

(including firms advising Dentons for the pirpose of provrdmg supporting gpinions such as Horne ",

Couper), RMRF, Bryan & Company LLP, Parlee McLaws LLP and.Bennett Jones LLP. :The other

- trustees have also had the benefit of the representatlon of at least 3 law fi ms (Dentons, RMRF

and Bryan & Company) with senjior. counsel involved at-all firms. In comparisgn with the legal

* ‘expense incurréd by the other trustees, the amount of my legal expenses is“quite modest and I

32,

33.

have only had the benef t of one’law firm representlng my posrtlon and counselllng me on my
dutres asa trustee in relatlon to the 2011 and 2014 Actlons. .

' Attached as Exhrbrts “I" and 3" fo my Aff“ davrt are coples of the 1985 and 1986 Trust Deeds

respectively. “'Both trust ‘deeds‘specifically authonze the, reasonable relmbursement of costs
mcurred by a trustee mcurred in the admlnrstratlon of the Trust : ;

Iam very concerned that the legal fees of the other trustees, the Band and Mr Heldecker have

- all been pald from the Trusts and I have: been réquired to self fund. Itis especrally concerning to

34.

me that, despite my. objectrons, the Band's fees have been paid from the Trusts given that such'a
payment is not authorized pursuant to the deeds of settlement and the Barnd is. ‘taking & posrtron
that rn my V|ew, rs contrary to the beneﬁcranes best mterest |n the 2011 Actlon. o :

1 have submltted a formal request to the other trustees for- payment of my legal mvorces and to ’

date have not recelved any payment, ‘not.&ven partial payment ‘Attached as Exhibit “K” is a

A72

.copy of a letter dated July 7, 2015 from MR to Denton$ formally requestrng payment of my legal o

SWORN BEFORE ME at the
City of Edmonton, '
rovince of Alberta

in the
the g

I sw_ear this _as‘ewdence for the Court and for no improperpurpose.

.fees that were incurred in- my role as a- trustee of the Trusts

(/\Q/@//‘/(Vl

CATHERINE TWINN

)

-

day of December, 2015 - )
)

)

)

C}.AR‘IO C DXULXQ (‘5\*‘ T )

A Commlssroner for Oaths in and
for the Province of Alberta

Crista C. Qsualdini -
. Barrister & Soficitor

H:\WDocs\144194\01094742.00C . ) S Page 7 of 7
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Mc LENNAN ROSS ..

LEGAL COUNSEL

OurFile Reference: 281946 o ' . Karen Al Piatten. Qc.
SRR . . o Direct Lme (780) 482-9278
8- -mail: glatten@mross com

~ Sandra Vermette, Legal Ass;stant
Dlrect Lme (780) 482-9274

R o . , " Fax: (780) 482:9102
May 8, 2014 o o S o PLEASEREPLYTO EDMONTON OFFICE

.This is Exhxbrt P( referred to m the‘-

Aﬂldav}t of . .
: | CQ% NG 'T'\M\ w
: The Honourable J ust:ce D. Thornas -Swom betore e this A 5 day
 Law Courfs S , T Dot \a.v\ 2935‘“
Edmonton Alberta ' D 1
o ' e ACommnssxonerjorOaths e
’D car Slr ST T o "in and far the Province of Alberta
Re: Sawrldge Trusts : A o Crista C. Osualdini

Barrister & Solicitor.
c I act for Catherine Twmn and Ms. Bonora acts for the remaining Trustees of the Sawridge
~ Band Inter Vivos Settlement and the Sawridge Trust. I am writing to you with the full
’ _ knowledge and consent of Ms. Bonora.. I undeistand from Sharon Hinz in the Trial
Coordinator’ s Ofﬁce, that you are w1llmg to hear matters relative to the Sawndge Band )
'Trusts S - : B

We would like to set a matter down before .you for a half day in August respectmg an
Agreement signed by the Trustees of the two Sawrldge Trusts. This Agreement requires
participation of all Trustees and, if the goals set in the Agreement are.not reached by the Ist
of August, the Agreement requires that the Trustees apply to you to ensure that the terms of
the Agreement are met or an alternate process is proposed by you. :

Edmonton Office Calgary Office Yellowknife Office

600 McLennan Ross Building 1000 First Canadian Centre 301 Nunasi Building
- 12220 Stony Plain Road : 350 - 7th Avenue SW . 5109 - 48th Street
Do Edmonton, AB T5N 3Y4 Calgary, AB T2P 3N9 Yellowknife, NT XIA INS
s p. 7804829200 p. 403.543.9120 p. B67.766.7677
£ 7804829100 . : f. 4035439150 f. 8677667678 -

. [.800.567.9200 tf. 1.8885439120 tf. 1.888.836.6684

Visit our website at www.mross.com




" Please advise if we could impose upon you to part1c1pate in 1 this fashion. We beheve it will
assist in the - pprocess of issue resolution amongst the Trustees which is long overdue.’ I am . -

adyised by Ms Hmz that the dates of August 6, 7 and 8 at 10: OO a.qi. are currently open
Thank you :

Yours truly,

- 'KAREN A, PLATTEN Q o

Issv

" e Dons Bonora (Dentons Canada LLP)

C\Users\cosuaIdmx\AppData\Local\Mrcrosoft\Wmdows\Temporary Intemet Fxlcs\Content Out!ook\HCA?H7RD\len‘er to

: ‘Justnce ' ) . K Thomas . . e (00718440x’!AC1F) dadcx
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- - S - of WNorownken.

A ominissmﬁ'_erfor Oaths ©. -
and ‘fo'r:;the_ Province of Alberta - -

- . AGREEMENT FOR ISSUE RESOLUTION' 41/t Pravince of
‘ L L el Crsta e Osigggns

oo Barister g gofigor

WHEREAS 4

and CATHERINE TWINN are the Trustees of two truists created i 1985 and 1986 -

A.  BERTHAL’HIRONDELLE, CLARA MIDBO, ROLAND TWINN, JUSTIN TWINN
knojn as ﬁ;e'Sawridge"-Band Inter Vivos Settlement and the Sawridge Trust respectively
and referred to herein as the *85 Trust and the *86 Trust, or collectively, gs_the Trusts;

B, | The'Tr'izstegs'. acknowledge 'théttd;iffe:rencpél‘lgvé _ar‘is,e,n‘a:}fé.i@qqgs‘(fhe'Trus;teeé‘.: requiring
e ‘pron,ip't and satisfactory resolution to m_i_t_{ga‘ge and manage_grisk;. Do R

P C.  The Trustees.are desirous of solving these differences and of péf;icipafing ina binding-* -

- procgss to allow the Trustees o resolve these differences and generate a positive warking
citlture; S R S = o

will be engaged fo formulate and manage a process of addressing issues and assisting the
- -parties in determining and implementing best practices 'f,or administration of the Trusts
"going forward; - C S oo . g .

o D.  To thaténd, the Trustees havé agreed to a process for isstie resolution where facilitators

E. - The ,issugs tc’),nbe reéoIVed.'wi!l _iﬁc“ludé, but _Wéuld"ri‘df be lifﬁifed to, the followmg o

1. . Trustee selection and succession, including issues of conflict of interest now and
j : . " in‘the futire, including examination of a separated . model ‘to"remove conflict of -

interest; be it actual, structural or of the appedrance of conflict of interest;

2. Establishing processes, rules and a plan for orderly and balanced ‘ Trustee
succession; : - ' g s

- 3. . Examination of and eﬁsuring that the system for’ aécertaining beneficiaries of the
Trusts' is fair, reasonable, timely, unbiased and in accordance with Charter

" principles and natural justice;

4. Deferrﬁiﬁaﬁon and réview of all beneficiary lists, including whose who ha\}e

:  applied, for each of the Trusts and validation of same by the Trustees with a list of

who is excluded and reasons for same; L . g

» : Lig ':'Creaiti:c"m ofa productive, éi@/il ;én_d féébéctfﬁi' workmg culture for the Trusteés and
‘ others in the employment of the Trusts. ‘ :

6.  Deterrhination of how assets were held and transferred from Trust inception to the
present day; ' ' o :

C:\Users\Paul\Appdata\Local\MicrosoR\Wianwa\Tempomry Internet Files\Content.Out!ook\ELYDHY7Z\Agreement For Issue Resolution
(00717720x7ac1f).Doc - . . ) )
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7..  Determination of how the investment decisions and structures of the corporations :

owned by the Trusts are to be made. Do they require pre-ratification by the
Trustees or do the Trustees simply need to be informed of major investment and
strue’curmt7 posmbrhtles and decxslons ina txmely fashron, :

8. Determmatlon of whether the entlre beneﬁcrary desrgnatlon in a prior 1983 Trust
transferred to the 1985 Trust;

9. vAn mdependent Iegal opmlon on whether Justin Twm quahﬁes asa benef mary of
- the 1985 Trust S

10. Preparedness of the Trustees for Trustee meetmgs mcludmg provxsmn of any

documents well before a meetmg
NOW THEREFORE THE PARTIES AGREE THAT:
1. The partles agree toan Issue Resolutlon process a; as set out above

2. By May 26 2014 at the latest, the pames agree that they will have exchanged hsts of
possible facilitators and chosen the facilitators to formulate manage and report upon a
procéss dealing with the issues sét out above. If the partiés cannot agree, this matter shall
be referred forthwith to Justice Denny Thomas, who the partles agree is selzed w1th the
matter, to appomt three outsnde facilitators. ' :

3. Ifa process is not in substantial’ procrress by July 1, 2014, this matter will be retumable
before Justice Denny Thomas, the first week of August 2014. Any of the parties can.
~ bring an application for intervention of Justice Dermy Thomas to ensure that the terms of
this Agreement are met or that an, altematlve rnethod of resolutron is determlned by the
Court. B - : :

4. The legal costs of Catherine Twinn shall be pald by the Trusts, or either of them, for all
legal fees on a solicitor-client basis in. relation to these issues and this Agreement,
including those fees associated with any application set before the Court of Queen’s
Bench, including that of April 9, 2014, adjourned to May 5, 2014. The billings of
Catherine Twinn’s counsel shall be submitted to the lawyers for the Trusts and paid
forthwith.

5. The costs of the facilitators will be paid by the Trusts.
6. All parties w111 be bound by the Issue Resolution- process and the report issued by the

facilitators at the end of the process and will take all necessary legal, administrative and
other steps to forthwith implement the ‘recommendations of the facilitators.

C\Users\Paul\Appdata\Local\Mlcrosoﬂ\Wmdows\Temporary Intemet Files\Content Qutlook\ELYDHY7Z\Agreement For Issue Resolution
(00717720x7aclf).Doc
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7. The admmlstratlon of the T rust, including Paul Bujold and Brian Heldecker, will not
— o have a role in the Issue Resolution process except to prov1de mformatlon as requested by
: . the pames . v

D_a'tled to be effective the day of B ., 2014,

IN WITNESS WHEREOF the partigs ha_vg;, éxecuted this-Agre'emc?nt. R

Slgned by BERTHA L H[RONDELLE

- " S m the presence of:
‘ . Witness - . BERTHA L’HIRONDELLE
*r  Signed by CLARA MIDBO

v . in ‘the presence of: -

Witness S CLARA MIDBO

Signed by ROLAND TWINN
in the presence of:

Witness ROLAND TWINN

C\Users\Paul\Appdata\Local\Mlcrosoﬁ\Wlndows\Tempomxy Internet Files\Content_Outlook\ELYDHY7Z\Agmement For [ssue Resolution
(00717720x7acif).Doc
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Signed by JUSTIN TWINN
in the presence of:
Witness " JUSTIN TWINN
Signed by CATHERINE TWINN
in the presence of:, '
" Witness ' CATHERINE TWINN
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) L Doris Bonora : o doris.bonora@dentons.com C Y e Y ' -
S 4 cLt : D+ 7804237188 - . - O 1 VR
c - ’ ) . s ) pgnto‘qﬁ Qﬁnfai’gavl_'LP ) Dol ‘ o :
- _ : - : 2000 Maniilifg Place : S ' .
T ‘ 10180 - 101 Street :
S . . ' Edmonton, AB, Canada T5J3V5
s ‘ ‘ : S T+17804237100 - -
- ' - : F +1780 423 7276

July 1,2014 B N i File No; 55186041
! . FAX: 780-427-0334 - . ... This'is Exhibit “ C_~ refemrsd 5 in the

. . The Honourable Mr. Justice D.R.G. Thomas
_ Law-Courts - Tl

w.Cou U owompeoremedhis LN ¢
-1 SirWinston Churchill Square - T OCNYRON s
"Edmonton, AB T p \r R PN T ‘

T5JOR2. " A Gommissicner for Oaths™. . -
’ ..+ inand for the Province of Alberta

My'l'._brd: ‘

; RE: - ° Inthe Matter of the Sawridge Trusts and Catherine Twinn Barris'fecr"gos‘s‘u' lding
L S Action Number: 1403 04885 . ‘ Gl e e ‘-_;,:m

icitor . ...

. Keren Platten had viriten fo you in May, 2014 rééiuesting an appearance béfore ydu on AUGUSES, .. . —-

.- 3014, ThisTelated t5a agreement that was conterplated in refation to settlement of a mattef between
\ the Sawridge Trustees and Catherine Twinn, It is an entirely different matter than the Sawridge Trust
| ~ action for which you are seized and on which youl have already made many rulings. - S

L/ Ms Platten wrote to you in May and said; -

We WQuld fike to set a matter down before you for g half day in Augus’ﬁ (‘e'vspe.ctgf(jbén Agrqefmen'tisigned
by the Trustees of the two Sawridge Trusts. This Agreement requires participation of afl Trustees and, if

the goals set in the Agreement are not reached by the 1 st of August, the Agreément requires that the
| Trustees apply to you fo ensure that the terms of the Agreement are met or an alternate process is
v proposed by you. o o o L co

When Ms Platten wrote to you, the agreement was being negotiated. This agreement was never-
: executed as the parties could not reach a consensus on the terms of the agreement. The matter which
Lo lead to attempting to negotiate the agreement has been resolved through a court order before Justice

Nielsen and thus'we no longer require the appearance in front of you on August 8,2014.

. We thank you for agreeing to hear from us. Ms. Platten is aware that 1 am w_rit'invg to )VIou.

Your§ truly

Dentons Canada LLP

Doris Bonora

[ J DCEB/sh

9335851_1{NATDOCS



'
——

Enclosure | .
cc.  Marco Poretti
Janet Hutchison

9335851_1]NATDOCS
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; LEGAL COUNSEL

MCLENNAN Rossu o | CO?Y

OurFile Reference: 281946 . - | . Karen A. Plattén, G.C.
S PR o ' ' © Direct Line! (780) 482- 9278
-maxl kplatten@mross com

Amanda Rlboreau, Asszstantt
Dzrect Llne (780) 482-9275,-‘

: S A S Fax (780)4829!02
July 14,2014~ ) S ' PLmEREPtYTo EDMONTON OFFICE

. SENTBYFAX'

.‘Court of Queen s Bench of Alberta

E Judxcml Centre of Edmonton L : : , | “ ed to in the
. : , : E htbit reterr
(Surrogate Matter) : . :Thls is Ex ; gh%awt of - - .
. 1A Sir Winston Churchiil Square o C \ ;,. g ""T\ AL er
. <~Edm0nt0n AB TSJ QRZ = st womm e e e e C{"l [} L A day
, , Swom before me thts -

Attention:  _ The Hendurable Mr. Justice Thomas Zé;—
Dear Justice Thomas: A Commissioner for Jaths -

. - _in and for the Provingé of Alberta -
Re: . Roland Twinn et al v. Catherine TWlnn o | | Cﬂstn o

. Action No.: 1403 04885 _ ’ﬂ’dfﬂl_v

; . . . Barf L':lc’x BN ‘*w,cltor
Further to the letter of Doris Bonora advising that we no longcr need the date of August 8,
we do in fact need that date. On May 16, 2014, Ms. Bonora brought an application
respecting transfer of assets to the Trustees of the Sawridge Band Inter Vivos Settlement
Trust of April 15, 1985 and Mr. Justice Neilsen reserved the right of Catherine Twinn to
bring an appllcatlon on the ehgrbrhty of Justin Twin to sit as a Trustee.

We would llke to bring that apphcatron before you on August 8. We understand that you
believe that you are seized with matters in relation to the Sawridge Trusts and as such, it
would be necessary to have you hear Ms. Twinn’s apphcatron

Ms. Bonora has said that she is unavailable on August 8, but we understand that Mr. Marco
Poretti is also acting for the Trusts and he or another lawyer at Dentons could appear.

Edmontan Office ’ ' Calgary Office Yellowknife Office

600 West Chambers ' ) 1000 First Canadian Centre 30! Nunasi Building

12220 Stony Plain Road 350 - 7% Avenue SW 5109 - 48" Street
‘Edmonton, AB TSN 3Y4 Calgary, AB T2P 3N9 o . Yellowknife, NT XIA INS
p. 780.482.9200 ‘p. 403.543.9120 . p. 867.766.7677 '

f. 780.482.9100 : f. 403,543.9150 f. 867.766.7678

tf. 1.800.567.9200 © .t 1.888.543.9120 ' f. 1.888.836.6684

Visit our website at www.mross.com
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This is a matter of some urgency as the Trustee eligibility needs to be addressed as quickly
as possible to allow the Trustees to continue to make decisions and administer the Trusts.
Addltlonally, we have just been advised that one of the non-beneﬁmary Trustees has passed
away so it is crmcaliy 1mportant to address the i issue, of successor Trustees.

"Yours tmly, _

KAREN A. PLATTEN, Q.C.
KAP/cmf
cc: Doris C.E. Bonora

C\Users\cosua]dm1\AppData\LocaI\chrosoft\Wxndows\Temporary Internet Files\Content. Outlook\HCA7H7RD\Letter to I
_ Thomas (00790604x7AClF) docx
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July 21, 2014

FAx:’ 78b-427-0334

The Honourable Mr Justlce D R.G. Thomas

Lew Courts

_15ir Winston Churchrl! Square

Edmonton AB

Dorls Bonora .

Sa!ans MG 5?‘1? Denton

' s.
. dorls bonora@denton com . dentons.com

D +1780 423 as -

Dentnns Cenada LLP

. 2900 Manuhfe Place
10180 - 101 Street .
Edmonton, AB, Cenada T54 3v5

T+17804237100
F +1780 4237276

Sworh bfors rie this

A Commlssxoner for Oaflts

T5J OR2 “in and for the Provmce of Alberta
My Lord: o , | } Stista C. Ogyatry
L . Barnster & Soh o
RE: ' In the Matter of the Sawrrdge Trusts and Catherme Twmn T

Actlon Number 1403 04885

e e g it

t am wrmng in response to the letter you have recetved from Karen Platten | advised her in advance of
her sending you the letter that | did not agree that it was appropnate to send you this letter, nor did 1

. agree’ ‘with the contents of the letter .
you are seized with all matters dealing w:th Sawndge trusts issues. The i issues being raised by Ms.
Platten have never been addressed in any ongmatmg document. It is completely unfair to Sawndge trusts

to allow Ms. Twinn to wnte to you to ask fora heanng W|thout notice to us of the nature of the heanng, the

She chose to send itin any event. We have not ever heard that

nature of the relief bemg sought nor advance warnlng of any evndence that may be put before you. We -

.are not aware of any Rules of Court that allow an applicant to' srmply wiite to a judge chosen by them and»

ask'to be heard w1thout any notlce to an opposmg party of the nature of the apphcatron

Of course we wull wtllmgly partrcrpate in an appllcatlon properly brought inthe’ proper court documents by

. Ms. Twinn, These matters should be addressed in the normal course of lmgat\on

We trusttﬁat po further letters need to be written to you in respect of thls matter

Yours truJy’

/—\\\

Denton@Canada LLP

Enclosure
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Clerk's stamp:

‘.!403 o%fss

COURT FlLE NUMBEEQ ]
COURT OF QUEEN s BENCH o:= ALBE:%”K”" e

COURT

| .JUDICTAL CENTRE ' EDMONTON

| |N THE MATTER OF THE TRUSTEE ACT,
i RSA 2000 o T-8 as AMENDED R

' IN THE MATTER OF THE SAWRIDGE BAND
INTER VIVOS SETTLEMENT and THE
; SAWRIDGE;TRUST ("Sawndge Trus!s")

r Qathg - -

':referred« 1o in
rovince of Atberta

ioner.fo

! Affidavitor. -
P

.- ACommiss;
_ -in andforthe:

 ROLAND TWINK,

). “WALTERFELIX TWIN, 7
" . BERTHALHIRONDELLE, and.

Cnstac Osua!d; " 'CLARAMIDBO,-. .~ . » o

Bamste,-& Solich or“’  EVERETT JUSTIN TWIN, a8 Trustees for the |
o SawndgeTrusts A R

.: Swpm before me this: -

'
Q

Th_ié’ is Exhibit * |~ »

APPL!CANTS

RESPONDENT CATHERINE TWlNN

DOCUMENT

ADDRESS FOR SERVIGE AND Dentons’Canada LLP
2900 Manuhfe Place

CONTACT INFORMATION OF .
PARTY FILING THIS DOCUMENT o 10180 - 101. Street -
R N Edmonton, AB T5J 3V5
- - _ . . . ,Atte_ntnon, - DonsC E Bonora
: o o ' Telephone: (780) 423-7100
- ‘ ' Fax: - '(780) 423-72764
' ' File No: §51860-001-DCEB

NOTICE TO ﬁESPdNDENT
This apphcatson is made agasnst you. You are the respondent
~ You have the nght to state your side of this rnatter before the judge
. To do 50, you must be lI'I court when the apphcatlon Is heard as shown below
Date! Apii', 2014 L B

Trme 10:00 AM™
Where: Law Courts Building, Edmonton, Alberta )

. B_efore: Justice in Chambers

Go to the end of this document to see what else you can do and when you must do it.




Relief clalmed or sought:

1

6
7.

8.

2

10.

o

An order abrldgrng the trme for servlce of thrs applloetlon and supportrng materlals, and an order
valrdatmg service of thts applrcatton and any supportmg matenals to be good and sufficient, if
necessary : ’ " ; : i o :

An order dtrectmg that the assets of the Sawrrdge Band lnter Vrvos Settlement and the Sawndge

Band Trust {“Sawridge Trusts) be transferred from the current trustees of the trusts being .

Cathenne Twrnn Roland Twmn. Bertha LH:rondelle and Clara Mldbo ("the current trustees” )} to

'the new trustees berng Cathenne Twrnn, Roland Twmn, Bertha L‘Hrrondelle, Clara Mrdbo and '

Everett Justrn Twm ( new trustees")

An’ order drrectlng that the admlnrstrator of the trusts to be at hberty to take eny and all steps

- necessary and to execute any and all documents necessary to transfer the assets from the

current trustees to the new trustees

'Costs of thrs applrcatron payable on a soltcttor and clrent basrs by a trustee who requlred the

applrcatlon be made or payabte by the Sawrrdge Trusts

Such further and other relref as thls Honourable Court deems just and approprlate

Grounds for maklng thls appllcatlon

Welter Fehx Twrn, one of the trustees of the. Sawrrdge Band Inter Vivos Settlemerit and the
Sawndge Band Trust, resngned ' o

The Sawridge Band inter Vtvos Settlemen_t requlr,es that there be five trustees of the trust.

The selection of the new trustee ‘may be done by majonty vote, Everett Justtn Twin was selected
as a new trustee of the Sawrrdge Band Inter VIVOS Settlement and the Sawndge Band Trust.

As the assets inthe trust are held jorntly by the trustees. lt is necessary for the current trustees to

transfer the assets of the trusts to the new trustees asa group

The current trustees wrth the exceptxon of Catherlne Twinn have srgned the necessary
documents to’ effect a transfer of the respective frust assets from the current trustees to the new
trustees '

A85
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1. ¢ Cathenne Twinn has refused or neglected to slgn the necessary documents to effect the transfer L

©of assets

12, It ls necessary that the assets be transferred and it appears that it is tmpossrble to proceed

‘ w;thout the assistance of the Court

) 131_ The appllcant wrll rely on, such further and other grounds as counsel may adwse and that thxs
‘Honourable Court may permlt ’ :

. Materral or evldence to be rehed upon N

‘l4 Afﬁdavrt of Paul Bu;old ‘flled

RS Such further and other ;materrals or evrdence as counsel may advlse and this Honourable Court -

may permrt
.Applrcable rules
16 16 Alberta Rules of Court
17. Soch further and other rulee as counsel may ‘advise and thrs Honorable Court may permit.
Applicable acts and regulations: '

- 18 Trustee Aot RSA 2000 c. T—B and regulatlons and amendments thereto

18. Such further and other acts and regulatlons as counsel may advise and thls Honourable Court
may permlt '

How the apollcatlon is proposed to beheard or consldered:

20. In person, l)\(ith all parties presents.

' Wérning

. lf you cannot come to court erther in person or "by-your lawyer, the court may give the applrcant
what they want in your ‘absence. You will be bound by.any ordér that the Court makes. If you

: 'want to take.part in this ‘appllcatlon, you.or your lawyer must attend in Court.on the date and at.

the time shownr at the beginning of the-form.* If you intend to’ give evidence In resporise to'the
application, you must reply by filing an affidavit or other evidence with the Court and serving a
copy of that affidavit or other evidence on the applicants a reasonable timeé before the application
is heard or consrdered : )

AB6
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; T . ' A - Clerk’s stamp:

COURT FILE NUMIBLR | 1403 04885

COURT OF (HII'I N'* S RENCH OF ALBE Rl/\ lile()N'i'ON ’
IUI)!('MI CTNTRE , : .

Mﬂf!avﬂ of , . - B o . o
TN‘*“‘” - ©INTHEMATIER OF FHE SAWRGE .
Sworn-belor Ame,mzs AS sy pANDINTER VIVOS SR, EMENT and
‘ © THESAWRIDGETRUST. . ..
'-(“%zandgt. lrusts") '

This ls Exmbu "G raferred foin lhe S . ‘ MA "000 c. r-s Ab /\MLNI)FD

Of...‘

R Nn{a‘"?ubilc,t lb’gimlss)g rBalhs

L ln and (cr lhe valnce uf Albertn ‘ )
APPLICANJS: - .G 0s ua,dm, L ROLANDTWINN,

fista - EVERETT JUSTIN TWIN
\cx‘tor :
EBamS‘e'&S“ . WALTER FELIX TWIN,
: BERTHA L'IURONDELLE, and
CLARA MIDBO, as 'lruslees for [hc
. o %wudg. Frmls Yo .
CRESPONDENT. oo oo oo CATHERINE TWINN
Y DOCUMENT . . ORDER
. ADDRESSFORSERVICEAND - Attention: Doris Bonora
s CONTACT INFORMATION OF : "~ Dentons Canada LLP

PARTY FILING THIS DOCUMENT 2900 Manulife Place
e . 10180 - 101 Street
.Edmonton AB T5]3V8
Telephone: ~ (780) 423-7188
Faix: (780) 423-7276
FileNo:  551860-1-DCEB

Date on which Order Pronounced: May 16,2014
Location of hghriug or fr{al: Edmonton, Alberta

Name of ,Justicfe-whd hxa;le this Order: K. G. Niclsen

UPON the application of the Trustees of the Sawridge Trusts; AND UPON being advised that
direction was required to transfer the joint assets of the Sawridge Trusts; AND UPON being
referred to the contents of the affidavits of Paul Bujold and Brian Heidecker AND UPON -
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hcaunp ‘counsel for the huslu: ol the £ awrnl&u Trusts and wunsd for L‘alhcrmc lwmn IT H
HERE BY ORDERED AND pLC LARPD& lunnws '

T hu assets of thc. Sawnd;,u Bmu! Inter Vivos Sculcmcnl and the Snwndgt. Band Irusl
C (“Suwr td;_,c Trusts”) shall be transferred from the five previous trustees of the ‘}awnd;_,c
Trusls being Cathering Twiin, Roland 'winn, Rertha L'Hirondelle, Walter Felix Twin:
and Clam Mrdhu ("ihc previous-irustees™) (o the néw trustees. being Caiherine Twinn,
“Roland . lwmn Bmh'\ L’Hlmnddk (.l.m debo and !-vcrctt Justm 'Iwm (“ncw
".lruslm ). : : . o -

1 hc mlmumtmmr of the u'usts Pau[ Bu;o[d shall take any '\nd all s!cps necessary tu:d X

2.
shall execiile any and ally dqcumm[s neceswry to transfct the assels from the prcwouq'

truslees (o lhencw tmstcu ‘

3 "I his urd(.r is made w:(}mut prqudnc; to (he nghi of Cathennc Twinn lo pursue an acnon _
‘1o deteanine (he eligibility of Everett Jus(m Twzn to be, appomled as a trustcc of ﬂn.
A S'awndge Bzmd Inter Vivos Scttlement. ‘

D %"qw W
F“/ Mr Juauch G NleISen '
APPROVLD AS T () FORM BY:

Ml I:N\IAN ROS LLP
Per: - -

Karén Platien o _ ' . o
Solicitars for Catherine Twinn ‘ : . R )

BENTON§ CANADA LLP

Per .
\\ | N

Dons

Con‘msel the Trustees

B477862_1[NATDQCS
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*.From: Bonora, Doris [ mailtb:doris.bdnom@dentons._com]

This is Exhibit “H\—A_\‘{-‘."'feﬂfe(ré;dtib' ih the
- Afidavitol o

Swormn befors me this__ 3"

S

. - A Commissioner for O&ths . _
ih and for.the Province of Aloefta

of

.+ Crista C: Osualdinj
-~ " Barrister & Solicitor

. ./Senit: Wednesday, May 28, 2014 8:48 AM

To: Catherine Twinn =~ |
Subject: Response to your emails

M_aréd‘ and | have not respbndéd :direc‘ﬂy to ybu. We understand that &I':‘“riah,;‘l-.!‘ei;lécke:r provided you with a respdnse,to
your inquiry. It has been our understanding that the trustees of the Sawridge trusts directed that everything in this litigation
would go through either Brian or Paul. We were to take our directions from Brian and Paul who would receive their

(direction from the trusiees as a group. It was our understanding that the trustees voted that the trustees would not be

directly involved in the Jitigation ( stch as approving drafts of affidavits or attending questioning), and that no individual
trustee should act on their own in the litigation. : : - . .

Further, the issue of corresponding directiy with you has"been cémpliéa{ed by,thé fact that you have recently retained

counsel. Of course you knoiy that we should not speak directly with the client when they have retained counsel. It riay be

the case that this litigation is different than the litigation for which you retained Karen.Platten. However, it is important for

us to abide by the ethical rules and.we need firm direction that we can communicate with you directly and not through
your lawyers if in fact the trustees also agree that we should corréspond with you directly. - ‘ c

We ceﬂainly'diéi not intend to be disre‘épeétfﬁl in not fesponding to y'q’u. e

Daris ~

Doris C.E. Bonora

"Partner

D +1780 4237188
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 SAWRIDGE BAND INTER VIVOS SETTLEMENT

'DECLARATION OF . TRUST

Nl
R

| THIS 'DEED OF SETTLEHENT is made 'in . dmshgqeﬁgtqﬂe.ﬁ

_ . Afid referred ;to in thé
: R L : : i avrtof R
‘ day of April, 1985 o T T Vs L :

—v\mu/\’(\

BETW E EN ¢

‘A Commnssuoner for Oaths

: ;CHIEF WALTER PATRICK TWINN: : in and for the Province ofAlbex;la

of the Sawrldge Ind:.an Band,

No. 19, Slave Lake, Alberta, Cnstac afdh
"(heremafter called the "Settlor"), BamSter& Sohc:to'rhi
e OE THE FIRST PART, o ”~,'°u

- ‘and - i

'CHIEF WALTER PATRICK TWINN, . .

GEORGE V. TWIN and SAMUEL G. TWIN, o : -

. Of the Sayridge’ Indian Band, . . R
No. ‘19, Slave:Lake, Alberta, Ce T e .

(herelnaftez collectlvely called - oL

. the "Trustees" ) '

QQEQTHE SEchD,eART.

WHEREAS the Settlor desires to . creAaEe an inter

: b
'v1vos settlement for the beneflt of the 1nd:.v1duals who at !
the date of the executlon of thls Deed are members of the i

N

-‘Sawrldge Ind1an Bana No. 19 w:.thm the meanlng of the )

" prov:.s:.cms of the Ind:.an Act

sald provisions as such provisions existed—en—the15th day



[

i

‘the partles as- follows.'

S 1. . The Settlor and Truetees hereby esteblieh a trust

of.Aprii, 1952 and for that purpose has transferred to the .

' Trustees the property descrlbed 1n the Schedule hereto,_

' AND WHEREAS the partles desire’ to declare .the
trusts, terms and prov151ons -on whlch the Trustees have
agreed to - hold and admlnlster the sald property and all
other proPertles' that may be- acqulred by _the Trustees
hereafter for the purposes of the settlement,:

NOW THEREFORE THIS DEED WITNESSETH THAT in consxd-
eratlon of the respectlve covenants and’ agreements hereln

contalned, lt 1s hereby covenanted and agreed by and betweenq

fund whlch ‘the Trustees shall aamlnlster in accordance w1th
the terms of thls Deed “ A
2. . In this Settlement, the following terns shall be
interpreted in accordance w1th the following rules:
(a) "Benef1c1aries" at any particular time shall mean
all persons who at that time gualify as members of

the Sawridge Inaian Band No. TSApursuant,to the -

provisions of the Indian Act R:STCTfﬂs?U, Chapter™
I=6&—as A

April, 1982 and, in the event that such progigiggg

are amended afier the date of the execution of

this Deed all persens—whe—at—sweh—particutar—tifie’

A91

]



A92

i - | LT AT

would quallfy for membershlp of the Sawrldge

Pl Rrge s e ——————

, Indlan Band No. 19 pursuant to the said prov151ons

as such provr51ons ex1sted on the 15th day of

u_:Aprll, 1982 and for greater certalnty, no persons'

fwho would not quallfy as members of the Sawrldge

. '4.-Indlan Band No. 19 pursuant to the said provr—
~f51ons, as such prov151ons enlsted on the 15th day

: of Aprll, 1982, shall be regarded as “Benefl—

B3

f01ar1es for the purpose of thls Settlement

whether or not such persons become or are at any

- ' : time con51dered .to be members of the Sawrldge

Ihdian Band No. 19 for all or any other purposes

by v1rtue of amendments to ‘the Indlan Act R 8.C:

j1970 Chapter I- 6 that may come 1nto force at any
© time after the date of the executlon of thls Deed
. or by virtue of any other legislation enacted by . .g

the Parliament of Canada or by any prouince'or by i

l

virtue of any regulation, Order in Council, treaty L
t

1

or executive act of the Government of Canada or i
i

any prov1nce or by any other means whatsoaver,
provrded, for greater certalnty, that any person
who shall become enfranchlsed, become a member of &
another Indian band or in any manner voluntarlly

cease to be a member of the Sawridge Indiaﬁ Band




(a)

(B)

(c)

(D)

I-6,

’ o ’ N2.19 under_the indian Act R.S8.C. 1970, Chapter
as'amended from'time to time, or any consoli-,
datlon thereof oL successor leglslatlon thereto
~shall thereupon cease to be a Benef1c1ary for all.
fpurposes of this Settlement, and

(b) "Trast Fund" shall mean:

the property descrlbed in the Schedule here-
to and any_acgumulatedalncome thereon; B

any further, substituted or aaditional prb~

- perty and any accumulated income therson

which the Settlor ©or any other person or per—

sons may donate, sell or otherwise transfer

or cause to be transferred to, or vest or -

cause to be vested in, ‘or otherwise acgﬁired
by, the Trustees for the burposes of this
Settlement; |

any other property acquired bf the Trustees
pursuant to, and 'in accordance with, the

pProvisions of ‘this Settlement, and

the property and accumulated income thereon

(if any) for the time’ belng and from tlme to

time into which any of the aforesaid proper=-

ties and accumulated 1ncome thereon may be

ccnverted

e T
.

prop—
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3., ‘ The Trusteeslshall hold the Trust Eundhin trust

and shall deal wlth it in accordance #ith the terns‘and'conL

dlthnS of thlS Deed No part of the Trust Fund shall be

'Aused for or: dlverted to purposes other than those purposes

'set out hereln. The Trustees may accept and hold as part of

the Trust Fund any propertv of any klnd or. nature whatsoever

,that the Settlor or any other person or persons may donate,
,ﬁsell or otherw1se transfer or cause 0. be transferred to, or '
_7vest or cause to be Vested 1n, or otherw1se acqulred by, the

"'lrustees for the’ purposes ‘of thls Settlement.

4. “,_- The name of the Trust Fund shall be "The Sawrldge

Band Inter VlVOS Settlement“ and the ~meetings of the Trus-

tees shall take place at the Sawrldge Band Admlnlstratlonla

Office’ located on the Sawrldge Band Reserve.%AV"".u L

5. -~ Any Trustee may at any tlme resign from the offlcef

-0f Trustee of thls Settlement on glVlng not less than thirty

(30) days notlce addressed to the other Trustees. An&
Trustee or Trustees may be removed from office by a resolu—

tion that recelves the approval in wrltlng of at least

elghty percent (80%) of the Beneflclarles who are then allve,

' and over the aqe 0r twenty one (21) years. tr'he power of

app01nt1ng Trustees to £ill any vacancy caused by the death,
resignation or removal of a Trustee shall be vested in the

continuing Trustees or Trustee of this Settlementhand such
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power shall be eXErClSEd 50 - tbat at all tlmes (except for Af i
the perlod pendlng any such a9901ntment, 1ncludlng the .A N
perlod pending the appolntment of two (2) addltlonal Trus—
tees after the executlon of this Deed) there shall be at
;least flve (5) Trustees of thls Settlement and S0 that no’v
person who 1s not then a. Benef1c1ary shall be app01nted as a ook
,Trustee 1f 1mmed1ate1y before such app01ntment there is more ' R
‘than’ one (1) Trustee who is not then a Beneflolary._.'.A ;.. IR
.eG._ fv' ff The Trustees shall hold the Trust Fund for the W
Aﬁbeneflt of the Beneflciarles' prov1ded however, that at theL

'end of twenty-one (21) years after the. death of the 1ast

survxvor of all persons whc -were ‘alive on the 15th day of

: Aprll, 1982 .and. who, belng at that t1me reglstered Indlansf

were descendants of the orlglnal slgnators of Treaty Number S

o v e

8; all of the Trust Fund then remaining in the hands of the 4

Trustees shall be divided equally among the‘Benef;olarles'

then living.

¢

‘Provided, however, that the Truetees shall be

WeumL s

spec1f1cally entltled not ko grant any beneflt durlng the
duratlon of the Trust or at the end thereof to any lllegltl-
mate chlldren of Indlan women, -éven though that child or 5?
those chlldren may be reglstered under the Indlan Act and

their status may not have been protested under sectlon 12(2) | 5

thereunder.

]
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The rrustees shall have complete and unfettered

dlscretlon to pay or apply all or so much of the net 1ncome.h

of the Trust Fund, lf any, or to accumulate the same or any

portlon thereof, and all or’ so much Of the capltal of thefﬂ
‘Trust Fund as they in thelr unfettered dlscretlon from tlme'?h
to tlme deem approprlate for any one or more of the Benefi-

01ar1es, and the Trustees may make such payments at such'
.tlme, and from tlme to tlme, and ln suoh manner and ln such

proportlons as the Trustees 1n thelr uncontrolled dlscretlon'

deem approprlate . ,. . .- .‘ ' o L .. L _ ‘v .

y

7. . The Trustees may 1nvest and relnvest all or any_

part of the Trust Fund in any 1nvestments authorlzed for

Trustees' 1nvestments by the Trustees' Act, belng Chapter

T 10 of the Rev1sed Statutes of Alberta, 1980,_as amended

from tlme to time, but the Trustees are rot restrlcted to

such Trustee Investments but may 1nvest in any investment
which they in _their uncontrolled dlscretlon thlnk fit, and
are further not bound to make any 1nvestment nor to accumu-

late the income-of the Trust Fund, and may 1nstead if they

1n thelr uncontrolled d1scret10n £rom tlme to tlme deem it

.approprlate, and for such perlod or perlods of time as they_

see fit, keep the Trust Fund or any part of 1t de9051ted in

a bank to whlch the Bank Act (Candda) or the Quebec Savings

Bank Act applies.

TeT TR
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8. ' The Trustees are authorlzed and empowered to do

—

all acts necessary or, in the oplnlon of the Trustees,

deszrable for the purpose of adnlnlsterlng thls Settlement

for the beneflt of the Benef101ar1es 1ncluo1ng any act that

any of the Trustees mlght lawfully do when deallng w1th hlS

own property, other than any such act oommltted in bad falth‘. ‘ !
or in gross negllgence, and lncludlng,'w1thout 1n any manner‘
to any extent detractlng from the generallty of the fore-
901ng, the power ' ‘

'fa) to exerc1se all voting and other rlghts in respect;

of any stocks, bonds, property' or’ other invest-

ments of the Tfﬁst Fund; -

(b) to sell or otherwlse dlspose of any property held

~by them in the Trust Fund and to acqulre othe;

property in substitutlon therefor- and

s vmm——

(¢} to employ professzonal advisors. and agents and to 2
retain and act upon the adv1ce given by such pro- i
fessionals and to pey‘soch professionals such fees BEINE
or other remuneratioh as the ,Truétees in their
unconttolledj discretion fromA time .to time deem
approprlate {and thls prov1510n shall apply to the , ;

- payment of profe551ona1 fees to any Trustee who

renders professional services to the Trustees). :

omtp— S
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including,.without. limiting. the.generality of the foregoing,

- reasonable reimbursement to, the ‘Trustees or any of. them’ for

”qosts,(and reasonabie fees for their services as Trustees)

1ncurred i the admlnlstratlon of ‘the Trust and for taxes oft
'any nature whatsoever whlch nay.: be lev;ed OF", assessed by‘

federal,~prov1nc1al~or other~governmental~authorlty*upon'0:;‘

:1n respect of the ‘income ot capltal of ‘the. Trust ‘Fund:

10.-, The Trustees shall keep accounts in an acceptable

mahner of all recelpts, dlsbursements, lnvestments, and

“other transactlons in the’ admlnlstratlon of the Trust,

11. ' The pr0V1510ns of thls Settlement may be amended
from time to time oy a resolutlon of the Trustees that
receives the approval 1n writing of at least elghty percent

(80%) of the Benef1c1ar1es who are then allve and over the

age of twenty—one (21) years provxded that no such amendment.

shall be valid or effective to the extent that it changes or
alters in‘ahy manner, or to any extent, the definition of
"Eeneficiaries“ under subparagraph 2(a) of this Settlemeht
or changes or alters in. any mannet, or to any extent, the
beneflClal ownership of the Trust Fund or any part of the
Trust Fund, by the Beneflc1ar1es as so deflned

12“ ) The Trustees shall not be 11ab1e for any act or
omission done or made in the exercise of any power, author-

ity or discretion given to them by this Deed provided such
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act or om13510n is. done or made in good falth, nor shall

' 'they be llable to make good any loss or dlmlnutlon in value
of the Trust Fund not- caused by thelr gross negllgence or.
-bad falth and all persons clalmlng any benef1c1al 1nterest_
‘1n the Trust Fund shall be oeemed to take notlce of and

subject to thls clause. o

ction. taken'on:behalf.of . the; Trust,

'uEach ofﬁthe-TruStees,—bymjoining'in'the"executioﬁ"‘”“

of this Deed, 51gn1f1es his acceptance of the Trusts here-o

in. Anv other person who becomes a Trustee under paragrapb
5 of thls Settlement shall slgnmfy his acceptance of the
Trust hereln by executlng thzs Deed ot & true copy hereof,
and shall be bound by 1t in the same manner as if he or she
had executed the,orlglnal Deed.

14, This'Settlement shall be governed cy; and shall be

construed -in accordance with the laws of the Province of
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Alberta.'

bt

executed this Deed.

SIGNED SEALED AND DELIVERED

in the presence of:
M

e L 4 \\‘}!3?\. A. Settlor

2'1-.‘\ A2 ~\-—‘\:L&.<_. f‘-:'-'(:. _{[ /RS

—_ _ _ B. Trustee B

AT \-5 yr— : 1. M,/ﬁfy:i* 4

NAME - . ‘
ey i M 1“ [ {»

ADDRESS !

IR RS \ ey . - 2.
NAME :

’ L . : !
Doy 3L Moo LJL /i8S

ADDRESS

)
/‘ﬂ 1al,

'IN . WITNESS WHEREOP the parties hereto have

A100
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SuX 3 p :A%h(;¢ ?iA¢ZCE%ﬁ./ :
ADDRESS o e

Schedule

One Hundred Dollars ($100.00) in Canadian Currency.
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e : o " Thxs is . Exhibit * )" referred to in the

Aﬂldawt of -

"»(’ OO T‘U\\?\V\

.~ Sworn before me this __é___day

"R~E SAWIDGE T"BST

THIS TRUST DEED made in dup]icate as of the 15th day of August, A.D. 1‘386.-

o ST ST » C“staCOsualdmu
-BETHEEN: o . e S L Barrister&SOIicltor

CHIEF YALTER P, THING, o
of the Sawr1dge Iridian Band, Mo. 19, Slave Lake, Mberta
’ (heremafter ca]'led the “Setﬂor'") _
' . OF THE FIRST PART,
Ceand -

CHIEF WALTER P - THINH, cmmmz mnﬁ and GECREE 'mm,
(heremafter coHectwely caﬂed the “Trustees")

UF THE SECOND PPLRT

'dHEREAS the Sett'!or deswres 10 create an mter vwos Trust for the

-beneﬁt of the members of the Sawmdge Inchan Band, a band mthm the meamng
. ef the prov1smns of the Indaan Act R.S .Co 1970, Chapter' 1- 5 and for that

purpose has transferred to tne Trustees the pmperty descmbed in the Schedtﬂe

attached hereto,

ARD HREREAS the parties desire to declare the trusts, terms and

provwswns on which the Trustaes have agraed to hold and administer the said

prcperty and a1'l other pmpert1es that may be acquwed by the Trustees

hereafter for the purpusg_s. of the);at*g]ement,

1 N
l

HOH THEREFGRE THIS BiEB HITKESSETH THAT in consideraﬁon of the

_ respactive covenants and agreements herein contained, 1% is. hereby covenanted

and agread by and between the parties as foﬂows.

’ " ACommissioner for Oaths™
UﬁCLﬁRﬁTI{}N OF TPUST < in, and forthe FroﬁnceofAibena '
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2; ‘ In th1s Dead, the f0110w1ng uerms shall be 1nterpreted 1n accordanceﬂ
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Z -2-
1. The Sett?or and Trustees herehy estainsh a trUSt fund, wh1ch the

lTrustees sha]I admxnxster 1n accvrdance w1th the terms of this Deed

 with the fbllow1ng ru?es. ‘l_

ikai

(b)

“Behefiéiéries at’ any part1cu1ar time §hall mean alt persons-

‘ who ‘at that tfme quaT:fy as members of the Sawridge Indian Band

‘under t%e Inws of Canada in force from t1me to txme 1nc1ud1ng,

membersh1p ru?es and customary Taws of the Sawrwdge Indian Band

as the same may exist from time to ttme to the extent that such

membership ru]es and customany Taxs are fncorporaued into, ar

recogn1zed by, the Iaws of Canada'

St

"Trust Fuﬁd"“sha11 mean;

| {A) the property described in the Schedule attached hereto and

any accumu1ated income thereon,

{8) any rurther, substituted or additional property, 1nc1ud1ng

any property, benefic1a1 interests or rights refarred to in |

paragraph 3 of this Deed and any accumuiated 1ncome therson

which the Settlor ar any other person or persans may'

dapate, sell or otherwise transfer or cause to be

transferred to, or vest or cause to be vested in, or

otherwise acquirad by, the Trustees for the purposes of
| this Deed;
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(c) any other property acqu1red by ﬁhe Trustees pUPSUBﬂu to,

and in accordance w1th the provisTOns of this Deed*

'{ﬂi ,the properLy and accumu1ated 1ncome thereon (1f any) for,
'the t1me be1ng and frcm t?me to t}me xnto wh1ch any of the(

'aforesa1d properties and accumu?ated inceme thereon may beA

converted' and

R

‘(E) "Trust" means the trust relatvonsh1p estab11shed ‘between
Trustees “and the Benef1c1arwes pursuant to the

' ~j_,prqy35}ons pr this Deed,

'3. . The Trustees shall ho]d the Trust Fund in Lrust and shall dea1 thh

it 1n accordance w1th the terms and conditians of th1s Deed, No part of Lhe

Trust- Fund shail. be used .or or diverted to purpcses other than those purpuses
: set out herem° The Trus ees maj accept and.hc]d as part of the Trust Fund
4any properny of any k1nd ar nature whatsoever that the Settlor or any other

'perSOn or. persons may donate, sell, lease or otherw1se ‘transfer or cause ta be

transferred To, or vest or cause "to be vested 1n, ar atherwise acqu1rad by,

the Trustees Tor the purpases of this Deed.

4, The name of zhe Trust Fund shall be “The Saur1dge Trust“ and the

meetings of the Trusteas sﬁall take place at the Sawr1dge Band Adminvstrat1on

: Off1ca located on the Sawr1dge Band Reserve.

5, The Trustée; who are the original signatories hereto, shall in their
discretion and at such time as they detarmine, appoint’ additiona} Trustees to
act hereunder, Any Trustee may at any time resign from the office of Trustee

of this Trust on giving not Tess than thirty (30) days notice addressed to the
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other Truetees, | Any Trustee or Trustees may be removed from offtce by 2
resa]ution that recetves the approvaT in wrtttng of at Teast e1ghty percent
.(80%) or the Benef1ciar1es who are then aT1ve and over the age of twenty-one
‘,(21) years. The pouer of apputnt1ng Trustees to fTT] any vacanqy caused by
'the death res1gnatvan or removal of a Trustee and the power ar appcxnt1ng

add1t1ona1 Trustees to 1ncrease the number of Trustees to any numbar aTTowed

by Taw shaTT be vested in the cunt1nu1ng Trustees cr Trustee af thts Trust and o

A‘such power sha]T be exerctsed 50 that at al] ttnes (ehcept fur the per1cd

:pend1ng any °uch app01ntment) there shaTT be a m1n1mum of Three (3) Trusteee»

' of thzs Trust and a8 maxtmum of Seven (7) Trustees of this Trust and no person ’

_ ho is not then a BEHQTTCT&R} sha]l be appownted as Trustee 1f 1nued1ate1y
.'before eucn app01ntment there are more than Two (2) Trustees who are not theﬂ

- Beneficiaries.’

_6._. The trustees sha]l ho]d the Trust Fund for the beneftt of the
Benef1c1ar1es, proutded, however, that at the exp1rat10n or twenty-one (21)
years afrer the death of the Tast survzvor of the benefitlar1es aT1ve at the
date of the execution of this Deed, aTT of the TrUSL Fund then rematntng in
the hands of the Trustees shall be—d1v1ded equaTTy among the Beneficiaries

then alive, -

: Dur1ng the ex1stenca of th15 Trust the Trustees shaTT have complete

'and unfettered discret1on to pay or apply aTT or so much of the net Inccme of
the Trust Fund, if: any, or tc accumuTate the same or any pOPtTDu thereof and
aTT or so .much of the capital of the Trust Fund as they in their unfettered

d1scret1on:from t1me to time deem appropriate for any one or mare of the

Beneficiaries; and the Trustees may make such payments‘at‘suth"tfme, and from

time to time, and in such manner and in such proport1ons as the Trustees 1n

their uncontrolled d!scretlon deem appropr1ate.
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s
7. « The Trustees may invest and reinvest a11 or any part of the Trust

Fund 1n any 1nvestments authorized for trustees investments by the Trustee s
Act being Chapter T~10 of the Revised Statutes of ATberta, 980 as amended
from b1m. to, time, .but ghe Trustees are not reatricted to sucn Trustee n
Investmenos but may 1nvest 1n any investment wﬁ1ch thay 1n thexr uncontrol}ed :
{-discretwon th1nk Tit, and are rurthsr not hnund to make any 11vestment and may
' 1nstead, 1f tney in’ thexr uneontrol?ed discret1on fram t1me 0 t1me deem 1t
appropr1at_ and for such per1od or per1ods of time as thgy see f1t keep the

- Trust Fund or any part of 1t deposxted in a bank 0 which the Bank Act
(Canada) or the Ouebec Saving Bank ‘Act app11es.:;' o

8. . The Trustens are authurwzed and empnwared to do a]] ats that are not
'proh1b1ted under any appl1cab1e Jaws of Canada or of any other Jur1sd1ction'

~ and that are necassary or, in »he 0p1nion of the Trustaes, deszrable fcr the-
'purpose of adm1nxster3ng thvs Trust for the benefft. of tha Benef1c1aries
jxnc1ud1ng any act that any of the Trustﬂes m1ght 1awfu11y da when dea?ing W1th
his own proparty, other than any such act comm1tted in bad faith or in gross

'negiigence, and 7nclud1ng, without in any manner or to any eatvnt detracted

¥

from the general1ty of the forego1ng, the power .f

(a) o exgrcise all vating and other rights in respect of any

stucks, bonds, property or other Tnvestments of the Trust Fund

{b) to sell or otherwise disposg of any property held by them in the

Trust Fund and to acquire other property 4n substitution

therefor; and
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o {c) to emp1oy prcressxona1 adV1sors and agents and to retain and act

upon ‘the advice g1ven by such prufessinna}s and to pay such

pr0f35510nals such fees or other remuneratnon as the Trustees 1n }

the1r uncontro]?ed d1scretion frnm time to tvme deem appropr1ate

{and this prnv1510n shaTT apply to the payment prufessional'

]fees 0 any Trustee who renders profess1ona1 services to the :

f»'Trustees)‘_

9, . Administratnon custs and expensas of or in cnnnect1on w1th this Trust

sha11 be paid from the xrust Fund 1nc1ud1ng, w1thou» 1imiting the generaixty

of the forego1ng, reasonab?e reimbursement to the Trustees or any. or them ror

costs (and reasonab1e fees for their services as Trusteﬂs) 1ncurred in the

Vadm1nxstratian of this Trust and for ta es of any nature uhatsoever which may

be levied or assessed by federai, provinciaT or other governmentaT author1ty A

upon or in respect of the 1ncome or capital of the Trust Fund. '

10. . The ‘Trus;ées ‘shai1: keep 'ac;bunts {ﬁ an éccep%apie'jnannér of all

receipts, disbursements, investments, and other transactions in the

administration of. the Trust.

11, . The prov1s1un af th1s Deed may be amended from time t0 time by a

resclut1un of the Trustees that received the approva1 in wr1t1ng cf at Teast

eighty-per:gnt((BG%) Qf the Benefxcaar1es who are then a11ve and over the aggl

of tﬁenty?one (21} yea%s and; for gfeater certainty, any such amendment may

pfavide, for a commingling of the assets, and a consolidation of the

administfat1pn, of this Trust with the assets and adninistration of -any other'

trust estab1ished far the-benefit 9?_311 ar any of the Beneficiaries.
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~any benef1c1al 1nterest in the Trust Fund sha11 ba deemeduj

.oany 1oss or c1awm whatsoever arising ‘out o. any Bcta or 0m1ss1ons which resultij'

from the exercise of any such discret1un or power, rega“d1ess whecher'such“u

1nvestment dea1er and other 1nstrumen's made or purported to be made by or on

WTELTLITS 1035 FRUN SHERILGE HUPUNISTRATION  TO ‘ 14218977  P.35
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12, The Trustees shall not pe Tiab1e for any act or 0m15510n done or made

in the exercise of any power, author1ty or d1scret1on ngen to zhem by this

“Deed prov1ded such act or omission is done or made 1n good faith nor shall

they be 1iable to nake go0d any Toss or d1m1nution in value of’ the Trust Fund 3

net caused by tﬁeir gross neg]xgence or bad faith, and a11~ ’/;ns c1aiming_ B

and shall be subgect to uhis cTause.

13 Any decxsxon of_ the Trustae; may be made by afmaaority cf the'”r

Trustees hn1d1ng offica as such at the yime of such dec1s«nn and no d1ssent1ng:

or absta1n1ng Trustea who acts $n gocd faith sha11 be persnna11y 11ab1e for;

/

Trustee assists: 1n the 1mp1ementat1on of the dec1s1on,

14, ATl docunents and papers ar every kind whatsoever, 1nc1ud1ng W1thout '
restricting the genera11ty of the forego1ng, cheques, notes, drarts, hi?!s of
eachange, asszgnments, stock transfer powers and other transfers, notices,
declarations, d1rections, receipts, contracts, agreements, deeds, Tegal . T g
papers, forms and authorities required for the purpose of opening or operatxng o N

any account with any bank,‘cr other fwnancidl 1nstitut1on, stock braker or _ : "‘f¥

behalf of this Trust sha11 be signed and executed by any twu (2) Trustees or

by any person {in;iud1ng zny of the Truspees) or persons designated for such 5

LT SR

purpose by a decision of the Trustees.
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T 15. Each of the Trustees, by joining in’ the execution of this Deed, [

'sign1ries nis acceptance of the Trusts here1n. Any other person whc hecomes a
Trustee under paragraph 5, of this . 1rust shal3 51gnzfy hIS accaptance of LhE
Trust herein by ex ecuting thvs Deed or & true copy hereof, and sha11 be bound”‘,'
by it in the same manner as if he or she had executed the or191na1 Deed A

16, This Deed and the Trust created hereunder sha11 be governed by, and

sha11 be cunstrued 1n accordance w1th the ]aus of the Provznce of Alberta.

I WITHESS HHERECF the parties hereto have executsd this Deed.

- ™

A. Settior i

S ' ) CHIEF [Q

#! szg —CH /!uw uf/ /s/ ’ '
“FOORESS 7 [
' " . '. & Lrj

. Trustees:.

ADDRESS

860647-1/6




—

.....

~0 -

SCHEDULE

One Hundred DolTars ($100.00) 1n Canadian Currency.

14218577

P.37
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MC LENNAN ROSS. C

LEGAL COUNSEL
Our File Reference: - 144194 o o . KarenA Platten, Q.C.
. . - . " Direct Line: (780) 482-9278
e~ mall kpla:ten@mrass com
Amanda Rnboreau, Assnstant
Drrect Line:r” (780) 482- 9275 ]
T : . Fax (780) 482—9!02
Jul}} 7,2015 - oL - "PLEASEREPLYTOEDMONTONOFFICE
' - " This' IS Exhnbn “ K referred to m glé
Dentons Canada LLP g .
. ) Aﬂxdavn of -
2900 Manulife Place . o _ ,( G
10180-101 Street S =
_'Edmonton, ‘AB T5J 3V5 . . Sworty before me this.
- Attentlon - - Doris-Bonora-- : X
o 5 .- ACommissioner for Oaths
Dear Madam oL . ) in, and forthe Provxnce ofAlberta

Cnsta C. Osualdml

Re: . ASawndge Trusts - Barrister & Sohcitor

As you may reahze Catherme Twmn has been paying her own lega[ fees respectmg the
-change t to beneﬁmary status and the other matters respectmg transfer of assets

Catherme s mformatlon is that over 1.6 million dollars has been spent o ]egal fees to date as

payment for counsel for the rémainder of the trustees and for the fees of Janet Hutchlson It

is clear that the other trustees fees are being paxd from the Trusts.

At paragraph 9 of the 1985 Trust 1t indicates that the expenses of any of the trustees is to be
paid by the Trust. Addmonally, the Trustee ‘Act, section 42, allows any trustee to bring an
application to the Court for advice and direction. Each tiustee is entitled to indemnification
for solicitor client costs in all proceedmgs in which some questxon or matter is raxsed in the
course of the admlmstratxon of the trust.

It would be ndlculous to say that a trustee could brmg thelr own apphcatlon w1thout"

reimbursement. In other words, a trustee that could be silenced. by the majority of trustees,

by the other trustees’ refusal to provxde fundmg for the trustee to bring the apphcatlon,

especially whére the fiduciary obhgatlon of the trustees is iri question.

Edmonton Office Calgary Office Yellowknife Office

600 West Chambers . 1000 First Canadian Centre 301 Nunasi Building

12220 Stony Plain Road 350 - 7 Avenue SW . 5109-~48%Street
Edmonton, AB T5N 3Y4 Calgary, AB T2P 3N$ Yellowknife, NT X{A INS
p. 780.482.9200 p. 403.543.9120 p- 867.766.7677

f. 780.482.9100 ’ “f. 403.543.9!150 X f. B867.766.7678

tf. 1.800.567.9200 : tf. 1.888.543.9120 .  tf. 1.888.836.6684

Visit our website at WYWW.MFoss.com
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" In light of all of this, Catherine is seeking repayment of her legal fees, to date and going
forward, from the Trust. We advise that our fees to date are $131,216.47. We look forward

. to reimbursement to Catherine Twinn as quickly as possible.

Yours truly,

KAREN A. PLATTEN, Q.C.
KAP/ar e -

H:\Wbocs\144 194\~VER\1101049431.DOCX
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- Form 49
A/ber(z Rulfes of Court
‘Rule 13.19

. o Clerk's Stamp
COURT FILE NO. 1103 14112 and 1403 04885 A

A,

N
S
3

COURT _ COURT OF QUEEN'S BENCH OF ALBERTA

MAY 1 i 2017

JUDICIAL CENTRE EDMONTON

IN THE MA'ITER OF THE TRUSTEE ACT, R.S.A.
2000, c T 8, AS AMENDED, and .

IN THE MATTER OF THE SAWRIDGE BAND INTER
VIVOS SETTLEMENT CREATED BY CHIEF WALTER
PATRICK TWINN, OF THE SAWRIDGE INDIAN-"
BAND, NO. 19, now known as SAWRIDGE FIRST
NATION, ON APRIL 15, 1985 (the “1985 Trust”),

AND _
. IN THE MATTER OF THE SAWRIDGE TRUST
CREATED BY CHIEF WALTER PATRICK TWINN,

OF THE SAWRIDGE INDIAN BAND NO. 19,
AUGUST 15, 1986 (the “1986 Trust")

APPLICANT " CATHERINE TWINN, as Trustee for the 1985 Trust and the. 1986 Trust '

RESPONDENTS ROLAND TWINN, BERTHA L'HIRONDELLE, EVERE1T JUSTIN TWIN'AND MARGARET
WARD, as Trustees for the 1985 Trust and the 1986 T rust

" DOCUMENT AFFIDAVIT OF CATHERINE TWINN
ADDRESS FOR SERVICE =~ McLENNAN ROSS LLP Lawyer: Karen A, Platten, Q.C.
AND CONTACT : " #600 West Chambers Telephone: (780) 482-9200
INFORMATION OF 12220 Stony Plgin Road Fax: (780) 482-9102
PARTY FILING THIS Edmonton, AB T5N 3Y4 Email: kplatten@mross.com

DOCUMENT . Co File No.: 144194

AFFIDAVIT OF CATHERINE TWINN
SWORN ON THE _ID_ DAY OF MAY, 2017 -

I, Catherine Twmn, of the Sawrldge Indian Reserve 150 G and the City of Edmonton, in the Province of
Alberta, SWEAR AND SAY THAT: ‘

1. - Iam a trustee of the Sawridge Band Inter Vivos Settlement, April 15, 1985 (the “1985 Trust”)
and the Sawridge Trust, August 15;- 1986 (the *1986 Trust”) (collectlvely referred to as the

\\mrdatal\edmdata\WDom\144194\01802758.DOC : o Page 1 of 11



3.

\\mrdatal\edmdata\WDocs\144194\01802758.D0C B o : ' Page 2 of 11,

“Trusts"), and, as such have a personal knowledge of the matters heremafter deposed to, save

fwhere stated to be based upon lnformation and belief

’ .I have rev1ewed the afr davut of Paul Bu;old (“Paul"), ldentrcal copres of WhICh were fi Ied in Court :
- of Queen’ Bench Action No. 1103 14112 (“2011 Action”) and Action No. 1403 04885 (“2014
Action”) and both copies were sworn-on February 15, 2047 (the or his “AfF davit”). -1 wishto

provide my reply to his, Affidavit and evidence given during the course’ of this application for

.ﬁmdemnrﬁcatron, Jncludrng his questzomng on hlS Affidavit that occurred over March 7-10 2017.

2011 Actlon

Pnor to the 2011 .Action’. bemg lnltiated there were concerns drscussed at trustee meetmgs
surrounding the membership process of the Sawrrdge First Nation ("SFN”) and ensuring proper

beneficiary ascertainment. ‘In furtherance of those concerns, legal: :advice was sought from Dr. .
.~ Donovan Waters, Q.C. as to the duties.and responsmllltles of the trustees m relatron to the SFN
4 membershlp process and benefi crary ascertarnment EUN S . :

: At my urgmg, mltlally the trustees had demded to explore utrlrzrng a. tnbunal that would have the

requisite expertise in order to aascertain who was a beneficiary of the 1985 Trust, Information

about the tribunal and the’process was publically communicated and persons who thought they

mrght be a benef‘c:ary of the 1985 Trust were asked to send in application forms to the trustees.
Examples of this commumcatlon to potential beneficiaries are found in newsletters prepared by
Mr. Bujold on behalf of the trustees and which are attached as Exhibit “A” to my Affidavit. In

_ response to these requests, well over a hundred applications were received from potential 1985 h
Trust beneficiaries. To date, no meaningful process has been initiated by the trustees to process

these applications and form a position on the appllcant’s entltlement as a 1985 Trust benefi crary,

-desplte my many requests that thIS be done

Beginning in 2000 a number of Ilsts of poss:ble benefrcrarres of the 1985 and 1986 Trusts were

produced by Mike McKinney and later by Paul Bujold; a summary of the various lists that are
known to me is attached as Exhibit “B* to my Affidavit. There has been very limited discussion,
tolerance for or explanation as to the process of ascertaining the individuals on the list or the
criteria for adding, removing or not including individuals from the lists. An example of a person
missing from the lists created is Michelle Ward, daughter of Georgina Ward. Attached to my
Affidavit as Exhibit “C” is a copy of the May 21, 1985 decision from the-Court of Queén’s Bench
upholding the Registrar’s decision to add Michelle Ward to: the SFN List of members and as

Exhibit “D” the Band List from the Registrar under cover letter dated July 22, 1985 enclosmg a.
- copy of the Band List as of June 27, 1985 which includes the name of Michelle Danielle Ward. At .

some point after. the SFN assumed control of the Band List in 1985, Michelle Ward’s name was
removed from the list. The evidence given by Paul Bujold that Michelle Ward 'was not on the
Band List at the time it was turned over by the Federal Government is inaccurate. Please see
page 3 of the Band List as shown in Exhibit "D”. Section 10(11) of the Indian Act requires the
date of her removal to appear on the membership list — this has not been complied with by the
SFN. I believe that Michelle Ward is a beneficiary of both the 1985 Trust and the 1986 Trust.

~ There are other persons who are entitled to be on the Band List whose names do not.appear.

These include Anna McDonald, William McDonald, Deborah Serafinchon and Cameron Shirt.

In addition to concerns abouf ascertainment of 1985 Trust benef iciaries, there were also
concerns raised pertaining to proper ascertainment of 1986 Trust beneficiaries-and whether the
membership list produced by the SFN could be fully relied upon as a comprehensive list of the
1986 Trust beneficiaries. Dr. Waters -acknowledged that there were concerns with the SFN
membership process and rules and that the trustees needed to work with the SFN in order to
address these matters.
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I had a]so recommended to the trustees that the 1986 Trust also utmze a tnbunal to ascertam
beneficiaries of the 1986 Trust and, amongst other matters, to ensure that customary law was
being applied in the determination of those who were entitled to be SFN members, as the 1586
Trust Deed requires, which was confirmed by Iegal advice from David Ward and communicated to

Paul Bujold on December 4, 2009 The commumcatlon from Davrd Ward is attached as Exhlblt

“E” to my Aﬁ' davrt

Subsequently, lt came to the trustees attentlon that Chlef Roland Twmn, actrng in hrs capacrty as
Chief of the SFN, took exception with a tribunal being utilized and expressed that. he v:ewed th|s
as usurplng the authorlty of the SFN to control its membershlp ¥

Dr Waters advrsed the trustees that they had an mterest in ensurmg proper benef“ cnary
ascertaiiment of .both. the 1985 and 11986. Trust and that ‘there were concerns with the
validity/operation of the’ exrstlng SFN . Membership process and -its rules. . The trustees were
advised at the December 21,2010 trustee ‘meeting that an option availablé to the trustees was to

- “work with the SFN to correct membership, issues as “the quality of the Band membership Code
~" process is crucial for the proper operating of .the 1986 Trust.” Attached as Exhibit “F” to my
© Affi davrt is an emarl dated January 26, 2011 from Dr Waters to Mr Bu;|old statmg the same o

Partlcular issues ralsed by Dr Waters in terms of the SFN membershlp process were

(a it should be cnterla based as the current cnterla was too subjective; and

(b) timeliness i m processmg apphcatrons

Attached as Exhlblt “G” to my Aff‘ davit is an email dated December 23, 2010 from Dr Waters

to Mr. Bu;old the trustees and Bnan Heldecker statmg the same

At the December 21-2010 trustee meetmg, Dr. Waters prowded the trustees wath various options

to address- ascertamment of beneficiaries of the Trusts. One of those options involved varying '

the definition of beneficiaries under the 1985 Trust to be consistent with membership in the SFN.
The trustees, including myself, approved proceeding with this option on the following basis,
which is reflected in the meeting mmutes asa resolutlon put forward by myself and seconded by
Chief Roland Twinn: ,

(@ To proactively work with the Sawridge Membership Commlttee and the Chief and Councr!
to expedite recommendations to the Legislativa Assembly so that apphcatlons can be
determlned wnthm 6 months from date recelved and

(b) To work with the Chief and Council to develop proposed amendments to the’Savyrrdge
Citizenship Code including outlining legal standards that the decision-making process
must meet. . . .

" Attached as Exhibit “H” to my Afﬁdavit Is a copy of the December 21, 2010 meetlng
minutes,

Given Chief Roland Twmn S support of the resolutron, I believed that the SFN was also going to
work with the trustees to achieve these objectives. Chief Roland Twinn did not advise any of the

‘trustees at this meeting that the SFN would not support these objectives I believed that this was

a significant step to allow for fair-and equal treatment of those individuals applying for
membership in the SFN and as a result, receiving beneficiary status in the 1986 Trust and
eventually in the 1985 Trust. Unfortunately, as time went on, I came to understand that these

commitments were not going to be kept and they were likely only made to induce my support to
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vary the def‘ mtron of benchrary in the 1985 Trust to membershlp in the SFN

Mr. Bu;old gave evidénce at his questronrng that his Affi davrt sworn on August 30, 2011 and filed
in the 2011 Actlon on September.6, 2011 would have been reviewed With the trustees by their
legal team prior to it being sworn by Mr. Bujold. Thrs is not true. I never saw this Affidavit until
after lt had been sworn As a result I did not have a chance to address any maccuracres

At the June 21 2011 Trustee meetlng the proposed Affi davit of Mr. BUJOId was not f' nal or

available to the ‘trustees. Brian Heidecker had a flip chart with 5 scenarios/possible results.
Attached as Exhibit 1" to my Affidavit are photos of these flip charts with the 5 scenarios. I
supported #4, predrcated on reform of the SFN membershrp rules as set out in Paragraph 9 of

my Affidavit as evidenced by the June 21, 2011 letter from Paul Bujold to the SFN to ensure that .

admrmstratlve law.and Charter requrrements were met to.allow for fair and equal treatment for
those mdrvrdua!s applymg to become members, The June 21, 2011 letter -of Paul Bujold is
attached as Exhlblt “J” of my Affidavit (the highlighting on' this copy is mine).. This’ letter raises
concerns with the SFN's membershrp code and requests that the code be corrected to answer
these concerns . RN LI o

At the June 21 2011 Trustee meetmg, I was assured that

(a) all benet‘cranes and potential beneﬁcrarres would be’ properly notified and fully informed -

SO they understand the apphcatron with strmgent drllgence in thls regard;

(b) Such persons partrcrpatron in the 2011 Actron would not be obJected to;

(c) Upon filing the 2011 Action, the trustees would reach out to benef'aanes and potentna!

beneficiaries in an open ‘and transparent engagement process,

(d) "The 1985 Trust would avord adversanal Iltrgatlon

It was my understandlng that when the trustees initiated the 2011 Actron in August 2011 that,

amongst other matters, -the trustees would be working with the SFN to address and correct
membership concerns and that the first task in the 2011 Action would be to obtain Court
direction on whether the existing definition of “beneficiary” in the 1985 Trust was enforceable, It
was on this'basis that I voted in favour of proceeding with the 2011 Action at the December 21,
2010 trustee meeting. At this point in time, I genuinely believed (perhaps narvely) that the SFN
was going to work with the trustees to correct its. membershlp process

Since December 2010 my concerns regardlng fairness and equity have not been addressed
which has an obvious impact on my responsibility as a trustee to protect the interests of existing

and future legitimate beneficiaries of the Trusts. Most notably, there have been no amendments’
to the SFN membership code; entitlement to membership in the SFN continues to be’ highly .

discretionary and arbitrary. Further, despite a request by the trustees, by the letter dated June
21, 2011, to work with the SFN on addressing concerns, this request has been ignored by the

* SFN. Thisis despite the fact that Chief Roland Twinn is both a trustee and the Chief of the SFN.

In addition, Mr. Bujold has instructed legal counsel for the trustees to take the position that the
definition of “beneficiary” in the 1985 Trust is discriminatory and must be amended — effectively
the trustees -are trying to jump to a variation of the definition before the Court has considered
the enforceabrhty of the definition.

If I had known that the SFN membership process was not going to bé reformed, I would not

have voted in favour of proceeding with the 2011 Action, as it had been presented to me initially.

My position has always been that the membershlp system needs to be reformed to allow fair and
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20.
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22.

23.

 Potskin’s family were former members.

equal tre'a:tmént 6 those who are gligible to apply for mémbérship and that .w; will negd'i:o ‘

‘granc_lfather:those_[benéﬁciar}gs of the 1985 Trust who cannot apply for membership. . -

The SFN Membership process s shrouded in" secrecy and ‘continues to de:monsfrate” a_lack ‘of
procedural fairness. Attached as Exhibit "K" to my Affidavit is a letter dated February 17, 2016
from Chief Roland Twinn to Gina Donald-Potskin, an applicant for membership in the SFN, that-

" advises that an application was received from Gina'on February 27, 2009"and that it took the SFN

until December 12, 2012 to advise Gina that they did not believe her application to be complete.
The letter also states that current economic conditions are.a factor being considered by the SFN
to determine membership admission. -Attached ‘as Exhibit "L” to my Affidavit is the signed
staterent of Gina’s mother, Lilly Potskin, relative to Gina's attempts to apply for membership.

Another example is a letter dated December 10, 2013, attached as Exhibit *M” to my Affidavit, -

from Mike McKinney (in-house counsel for the SFN and the Companies) to Alfred Potskin that

advised that the SFN had elected not to utilize its discretion to admit Mr. Potskin because it did .

_riot feel his admission was in the best interests and welfare of the nation. I am aware that Mr. .

f the SFN, Mr, Potskin's parents enfranchised when he

. was a minor.and it was on this basis that he lost his membership in the SFN many years ago. I .
am aware that Alfred Potskin applied-for membership in 2011.and that it took over two years for .

him to receive a response. Attached as Exhibit “N” to my Affidavit is a sworn statement from
Alfred Potskin dated December 26, 2014, T ST o

In specific response to paragraph 114 of Mr. Bujold's Affidavit he states that Alfred Potskin
enfranchised in 1952. While this is true, this was the result of Mr. Potskin’s father’s application to
enfranchise and not a result of a decision by Mr. Potskin as he was a minor at the time. At this
time many indigenous persons elected to ‘enfranchise due to fears about their children being
forced into residential schools — it was not a@n easy decision-and riot necessarily a refiection that

the person did not wish to be a member of their nation. “In addition, Mr. Bujold incorrectly states -

that the reason given to Mr, Potskin for his rejection was because of the enfranchisement — this
was not even mentioned in the rejection letter provided to Mr. Potskin by the SFN. I.am aware
that at the time Mr. Potskin received the rejection letter he was sick with cancer. As such,
appealing to the electorate was not a- matter that he could easily undertake. I urged Chief
Roland “Twinn an Bertha L'Hirondelle to reconsider and at least interview Alfred before

committing to such a position on his membership.

Attached as Exhibit “0" to my Affidavit are various sworn statements from individuals who have
had problems with the SFN membership process. These were previously provided to Mr. Bujold.
To suggest or imply that there do not continue to be concerns with SFN membership process is
difficult to fathom: : o - . :

In addition, T am aware that-in 2016 Chief Roland Twinn's children were added to the’

membership list of the SFN in a relatively short period of time (within months) as their
applications for membership were processed prior to other applications that had been in the

queue for longer, some for yedrs. :

Concerns with the SFN membership process were recently discussed by the Federal Court of -
Canada in Sam Twinn and Isaac Twinn v. Sawridge First Nation et. al. Attached as Exhibit “P”

to my Affidavit is a copy of the decision.

My History with the Trusts

" As set out in my prior Affidavits, I am the longest serving trustee of the Trusts and became a

trustee of both Trusts in 1986. In 1986, I was in my 30s, married to Walter Twinn and raising a

young family. My involvement and knowledge of the Trusts at that time was extremely limited. 1
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25.

26,

27.

28.

was never invited to a trustee meeting and the Trusts Wer.e'dqminated by men. I relied heavily
on my husbhand, my time was consumed by domestic obligations and family and community
issues ~ at this time addiction was rampant in the Sawridge community. I did not start bec;o‘ming.

. Very active in the trusts until following my husband’s death in 1997.

In specific response to paragraph 64(c) of.Mr. Bujold’s Affidavit, he states that I want a tribunal
to identify beneficiaries prior to the Court providing Advice and Direction in the 2011 Action. This
is @ mischaracterization of miy position. The felief the trustees are seeking in the 2011 Action
would have the effect of. disentitling persons who are currently beneficlaries under the existing
definition of *beneficiary” in the 1985 Trust, It is my view that it is critical that the current
beneficiaties of the 1985 Trust be identified so that those persons’ interests can be properly
considered by the Court and- by the trustees. A tribunal is but one method of ascertaining a
person’s beneficiary status, I have offered and actively advocated other suggestions on how
beneficiary ascertainment could occur to the other trustees, but have been met with resistance. -

Parag;}abh 64(F) a'ﬁd 71 of Mf._v,éuqu_d’s Afﬁélav'it' éké ‘npi':: éﬁfiﬁe!y ajcﬁu'r'ate,in relatio'n' to hi’s ‘
characterization of the advice the trustees received. The advice the trustees received was that

while the SFN was responsible for determining membership in the SFN, the trustees of the Trusts
had an Interest in ensuring the SFN membership process was operating properly. Further, the
trustees were advised by the late David Ward that they “have no power to ignore customary laws
in determining the beneficiaries”. See Exhibit “E” to my. Affidavit. This is important because
the definition of “beneficiary” in the 1986 Trust Deed refers to customary. laws as a basis for
determining membership. Despite this advice, the other trustees have taken no steps. to address
these issues with the SFN .and have readily adopted the position that they can accept the
membership list of the SFN as a complete statement of who is a beneficiary of the 1986 Trust,
without question. This further reinforces my belief that the conflict of interest inherent in Chief
Roland Twinn's dual role as trustee and Chief of the SFN is detrimental to the proper functioning
ofthe Trusts, =~ - = - L e .

In specific response t6 paragraph 70 6f Mr. Bujold’s Affidavit, he criticizes me for not i:éking steps
to fix the SFN membership process, In fact, I did make many attempts while a member of the
SFN Membership Committee to make recommendation to fix the process. My recommendations

~ went ignored by Chief and Council. More recently, as a member, I specifically tried to ensure

implementation of a review of the laws and ‘membership code, but this was rejected by Chief

Roland Twinn. As stated above, I had thought that prior to the 2011 Action being initidted that

the trustees were going to work with the SEN to fix the broken membership system. It seems
that once the 2011 Action was initiated and it appeared that the 1985 Tiust beneficiary definition

would eventually be varied to membership in the SFN, the SFN lost all interest in working with
the trustees to fix the broken membership system. ’ o

Agp; ointment of Justin. Twin

Following learning of Walter Felix Twinn's resignation, I called him in order to discuss his reasons
for resigning. He advised me that he needed to resign because the stress of trying to battle the
dysfunction that was occurring at SFN had become too much for him. Attached as Exhibit “Q”
to my Affidavit is a summary .of my January 22, 2014 telephone call with Walter Felix Twinn that
was signed by Walter on April 14, 2014 that confirms that this reflects his reasons for resigning
as a trustee.- ) :

In sbeciﬁc résponse to paragraph\28 of Mr. Bujold's Affidavit, prior to the appointment of Justin A

Twin as a trustee, the trustees had never been asked to sign a motion that they did not vote in
favour of and further had never been asked to sign transfer documents in relation to the assets
of the Trusts. This request by Mr. Bujold came as a surprise to me. I felt that I was being

\\mrdata1\edmdata\WDOc‘5\144194\01.802758.DOC ' Page 6 of 11

A117

:



" 29,

30.

31.

32. .

33.

34.

35.

pressured into conceding to Justin Twin’s appointment despite concerns I had with his eligibility,
qualifications and his familial loyalty to Roland Twinn. In respect to my latter concern, I was
aware -of Justin's relationship with Reland and anticipated that he may not challenge positions

appropriately or simply defer to Roland rather than-cohsider.the merits of issués before ‘the ..

trustees &r his obligations as a trustee to the beneficiaries. Mr, Bujold states that the trustees
had a legal opinion’that supported these actions at that time. I was not presented with said legal

opinion at that time, and to date, have néver received a legal opinion that existed at the date of.

the January 21, 2014 trustee meeting that stated the same.

In. rési:qnée to baraér’ébh 35 of M. Bujold's - Affidavit, it Is not true that T 'a&aékéd‘ﬂuétih .or

attacked his membership at the January 21, 2014 meeting. As set out in my prior Affidavits, I
was blindsided at the January 21, 2014 meeting by the appointment of Justin Twin. I had not
fully considered:his appropriateness or qualifications as a trustee of the 1985 Trust in.advance. I
did not raise concerns about Justin's eligibility as a 1985 beneficiary until after the January 21,

2014 meeting. . However, when Justin Twin was being considered for’a'trustee-in-training

progran in 2004, which he was ultimately not selected for, I raised concerns at that point with
whether he qualified as a 1985 Trust beneficiary. Attached as Exhibit "R” to my Affidavit is an
email dated April 1, 2004 from ‘myself to.Bill Kosténko (a consultant working for the Companies
at the time), Clara Midbo' and Chief Roland Twinn that identified this cancern and suggested that

we needed to identify 19,85 Trust berieﬁciaries._ My_recqmmendation was ignored.

Further, prior to the May 5, 2014 application to compel the transfer of assets to the new Trustee
group, T had sent a letter dated March, 19, 2014 to Brian Heidecker requesting -various
information in regards to the transfer of asset issue and ancillary matters. I had asked that the
issue of Justin Twin’s appointment be separated from the transfer of assets. I did not receive a
substantive response to my inquiries. Attached as Exhibit “S” to my Affidavit is the letter of

March 19, 2014,

In specific response to paragraph 32 of Mr. Bujciid’s Afﬁdav_it where he ‘states fﬁat a .pending '

commercial transaction had become an emergency which required the transfer of assets to be

completed immediately, I have "spoken -with- John MacNutt, CEQO of. the Companies, who -

confirmed to me that there was not an emergency from the Companies perspective and that they
were proceeding with the commercial transaction irrespective of the transfer of assets as they did
not perceive this as a requirement for them to conduct business. This is especially so because a
transfer of assets had never been signed in the past. o . "'

I note that this “urgency” was also deposed to in an Affidavit by Brian Heidecker sworn on May

" 14, 2014 and filed in the 2014 Action on May 15, 2014, contrary to the information I received

from Mr. MacNutt and from past practice in relation to major transactions such as the sale of the
Slave Lake Hotel, the purchase of the Edmonton Hotel and the Best Western Plus' Sawridge
Suites Hotel in Fort McMurray, - o : ' ’ e

In specific response to paragraph 51(g) of Mr. Bujold’s affidavit, he notes that another Court
Application needed to be made respecting the transfer of assets when Dr. Ward became a
Trustee. However, at that time, there was no emergency or pending asset crisis or need for

trustee consent and therefore no need to make another application to the Court.

My Character

I take exception with Mr. Bujold’s attempts to'undermine my ‘character in his Affidavit,

I 'am a lawyer and have continuously been a member of the Law Society of Alberta since 1980. I
take my ethical obligations seriously and apply them to all aspects of my life, including my role as

S
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41.

a trustee.

Attached as Exhlblt “T" to my Afr‘davrts are letters of recommendatnon from the Honourable

Chief Justice Allan H. Wachowich dated March 18, 2009 wherein he recommended that I apply -

for a judicial appointment to the Alberta Court of Queen’s Bench and believed that I wotild make

an excellent judge: 'There is ‘also @ subsequent letter from- the Honourable Chief Justice

Wachowich dated June 21, 2011 wherein he recommended me for a senior government position.

The Honourableé Chief Justice Wachowich noted that my “integrity is beyond questlon" and I

possess : fnendly demeanour w:th those thh whom she comes into contact”

'I have taken my dutres, both legal and moral as a member of- the Sawndge commumty very
- serfously and have spent countless hours in trying. to further the interests of the community.
Many persons associated with the Sawndge commumty are marginalized persons, who suffer '

from lack of education, trauma based, conditions, including addiction, poverty and personal/sacial
issues. To be able to stand up for their rights requires they must first know what their rights are

and have the courage’ and resources to do so. Accessing justice requires money, especially in -

these circumstances. Some are not weH equrpped to be able to stand up for thelr rlghts and
mterests : . : .

I have worked trrelessly for the Trusts for many years to further the mterests of all benet' iciaries.
For over.a decade I worked on beneficiary ascertainment in relation to the 1985 Trust and

advocating .to the ‘other trustees that the beneficiaries needed to be identified. - The benefits

program which is now offered by the 1986 Trust is a result of the Four Worlds. report which
report was brought about through my: efforts to retain and support the work of Four Worlds. I
also worked tirelessly to assist in saving the Companies from financial ruin. I have dedicated a
great deal of my time to discharge my duties as a trustee and the only compensation I have

" received is the standard meeting compensatlon to which all trustees are entitled. This is despite
the fact that I have spent a dlsproportlonate amount of txme workmg for the Trusts as compared :

to many of the other trustees

My efforts began as ralsmg issues and seeking to create dlalogue with persons who had authonty .
or influence to effect change. Based on my experience, dialogue alone has not been enough. .

This has led to my involvement in the 2011 and 2014 Actions. My involvement in these Actions

was not undertaken lightly and it came based on my emerging conclusion that the only way to

address my concerns and dlscharge my dutles as a trustee was through Court process.

. In specific response to paragraph 131 of Mr. Bujold’s affidavit, a “without prejudrce” agreement,

attached as Exhibit “U” to my Affidavit, was signed by all parties at the meeting and thus,
anything said at the meeting was “without prejudice”, thus allowing the parties to say what they
believed needed to be said in order to'effect settlement

In summary, I have expended a srgmf‘ cant amount of my own funds in order to challenge the .

positions being taken by the majority of the trustees with respect to:
(a)  Beneficiary definition in the 1985 trust; |

(b) Ascertainment of beneficiaries;

(c) Trustee obligations; ‘

(d Conflicts of interest within the trustee group; and

(e) Separation of political from economic decision making.
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I have done this not to benefit myself, but to discharge my duties as a trusteés and to protect

those beneficiaries that I believe will bé excluded and margmallzed as a result of the decisions of r

m o the trustees, which I believe are heavily influenced by the SFN and its political objectives. I will

f receive no personal benefit from the positions I am taking as I am currently a beneficiary of both
Trusts and would continue to be even if the definition of “benefi iciary” in the 1985 Trust is varied
as sought by the majority. Takmg these positions has come at a Slgnlf cant personal cost to -
myself and ‘my family whose future applications for membership in"the SFN have likély been
jeopardized as a result of me speaklng out. In the recent months, I have requested a minor's

. application form for.-membership in the SFN for my granddaughter, Aspen . Twmn, on two
separate occasrons from Chief Roland Twmn He has lgnored both of my requests -

42, I have attempted for many years to work wnth the trustees and the SFN to effect posrtrve change.
Despite my efforts,:change has not resulted. Attached as Exhibit "V” to my Affidavit is
summary of telephane call that occurred én December 14, 2009 between David Ward, Tim
Youdan, Megan, myself and Mr Bujold.  In this call, Tim Youdan (counsel to the trustees) stated *

. that it was the trustees duty to properly ascertain the beneficiaries of both Trusts. ~Mr. BUJOId
* acknowledges that I had been trying to obtain trustee cooperation in-terms of benefi iciary
ascertainment, but the trustees “will. not Irsten" This telephone summary was prepared by Mr,

- Youdan ] off ce and not me. . S

(o 43, As a trustee I have advocated on several occasions for trustee decisions that were not popular
f ' amongst the other trustees, but I believed were solely for the interest of the beneficiaries and
Lo critical for the future of the Trusts., In 2003 the Sawridge Group of Companies (the “Companies™)
(the shares of which are the sole asset of the Trusts) were in financial distress. At the time they .
e were being managed by the SFN under a lucrative contract under which I was later advised by
Lo - David Ward on December 14, 2009, the “Chief of the Band” and Mike McKinney were paid large
CoTe- sums which should properly be disclosed on a passing of accounts by the Trusts. Mr. Bujold's
evidence at questioning that the SFN was simply providing bookkeeping services, is not accurate.
As a result of my’insistence, management of the Companies was assumed first by an.outside
management team led by CEO John MacNutt (who I identified and recruited) and then in 2006,
by an outside Board of Directors. Many of my efforts to benefit the beneficiaries have come at a
great personal cost to me. I faced a great deal of retaliation -and hostility for my part in
recruiting and lmplementmg outside management and an outside Board of Directors. It is similar
"to the reaction’ that I am now experiencing for advocating for independent trustees and as
articulated in Mr. Bujold’s Affidavit. At the time the outside board was appointed for the
Companies, similar arguments were raised that the SFN community did not want “outsiders”
managing the Companies. These positions still exist today and. are reflected in Mr. Bujold’s
Affidavit. Following the implementation of the outside CEO and Board, the Companies financially
recovered. If it had not been for my insistence and numerous hours expended in implementing
this change, the Companies would lrkely have succumbed to financial pressure and folded

44. Mr. Bujold gave evrdence at his questlomng on his Affidavit that I had created tension with the
independent Board of Directors of the Companies through my conduct. I deny that this occurred.
‘ I enjoy a goed working relationship with the Board. Some' Directors -have indicated._ their
C . discomfort working with Paul Bujold. The Chair and CEO expressed tension over how Brian
Heidecker handled a succession issue wherein an excellent Director; Sid Hanson, was replaced
with Mike Percy, Brian Heidecker’s connection from the University of Alberta. The Directors are
very concerned by the risks to the Companies posed by the other Trustees’ management of the
2011 Action in which Paul Bujold and Brian Heidecker are the mstructing clients.

e 45, It is noteworthy that Mr. Bujold does not depose as to the interference of Chief Roland Twinn’

! with the Companies. I am aware that Chief Roland Twinn often interferes with the management
of the Companies at an operatlonal level and uses his position as Chief and trustee to create
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47.

48.

49,

50.

deference to himself and his immediate family. For example, I am aware that he harassed a
former long standing employee of the Companies (Dave Nelson) which uitimately caused Mr.
Nelson to quit. - Attached as Exhibit “W” to my Affidavit is a copy of a letter dated May 1, 2017
from Mr Nelson that descrlbes hIS expenence with the Compames and Chlef Roland Twmn '

Varlous Matters

In specrf C response to paragraph 84 of Mr. BU]Old 's Affidavit, this is a mlsch‘aractenzatlon of what
occurred. ' As set out in my earlier. Affidavit, I proposed a process whereby all trustees would

resign and only myself and Clara Midbo would stay. on for..a short period of. time -until -

replacements for all trustees, including - myself could be found. I have niever stated that only I
am good enough to stay on as a Trustee. Many times Roland Twinn offered to resign if I did, yet
when I accepted his offer, he refused. I have offered to step down if Roland Twinn and.Bertha

L'Hirondelle do likewise, I want a competent Board of Trustees who are truly mdependent and .
. capable of cntrcal thmkmg , o

-In regard to paragraph 91 of Mr BuJoId’s Afﬁdawt I also beheve that the other trustees have

breached the Code in ‘many.ways. and I have filed complamts against them. Attached as Exhibit
“X" are copies of my complaints filed thus far by me in the Code of Conduct proceedmgs I

disagree with Mr.. Bujold's characterization of my behavior at trustee meetings, however will .

admit that I.am very frustrated because it appears that my significant concerns pertalmng to,

amongst other matters, beneﬂciary ascertainment of both Trusts, go ignored despite the fact that .

I have been rarsmg these i 1ssues for years, as have others, including the Court

In regard to paragraph 117 of Mr Bujold’s Affidavit, the membership commiittee of the SFN, prior
to it being abolished was unorganized and ineffective. I raised many concerns during my time on
this committee, but meaningful change was not achieved. Mr. Bujold states that he was advised

that I often dld not attend meetings and thus affected the ability of the committee to achieve:

quorum. This was surprising to me as the committee had many members, so repeated failure to
reach quorum would indicate a systemiic problem. Mr. Bujold acknowledged in questioning that
he has no personal knowledge of these matters. What Mr. Bujold’s informant failed to state |s
that meetings of the committee were often called on very short notice to me or no notice at all.
had a busy schedule and required reasonable notice in order to accommodate meetings. If I
failed to attend a membership committee meeting, it would.usually be because I had very short
notice, or no notice. The meetings were not scheduled at regular times despite my request for a
schedule. It was concerning to me that reasonable notice and minutes of the meetings were not
provided to me. I suspected that this may have been done in order to try and prevent my
attendance and keep the discussions at the meetings secret from me,

In specnf' C response to paragraph 187 of Mr, BUJold Aff‘ davit, thls is entirely untrue that I have
not been working with the trustees and their counsel to try and resolve the 2011 Action. I have
been actively engaged In settlement discussions. My primary concern in this litigation is that
those persons, and thelr issue, who would be disentitled as a result of a change in definition to
membership in the SFN be rdentlf‘ ied and grandfathered. ,

In regards to Mr. Bujold’s responses to written mterrogatoriea, I have the following comments:

(@) W/L #2 - Mr. Bujold refused to provide an example of a trustee 'meeting minute wherein

Dr. Ward voted against the majority. I am not aware of this ever occurring.

(b) W/I #18 - Mr. Bujold refused to provide an example of where SFN council members have
formed a majority vote against the Chief at SFN council meetings. To my knowledge,
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53.

54,

SWORN BEFORE ME at the
City of Edmonton,
in the P,;vace of Alberta

the ﬁ day of.Eaee-nber, 2017

am not aware of thls ever occurring dunng the tenure of Chlef Roland Twmn as Chxef of
the SFN. \ ,

(c) W/I #19 - Desprte deposmg that the other trustees all ask- “tough questlons” at trustee

-Mr. Bujold refused to produce copies of any meeting minutes that disclose
‘Based. upon my experience, Justin Twin and Bertha

meetmgs
such questions being asked.

L'Hirondelle do not achvely partlcrpate at’ trustee meetmgs and defer to Chref Roland

ijmn.

I dlsagree with much of what Paul Bu;old gave, evrdence to in tarms of the purpose and lntentton
of the settlor: for the Trusts, including that my late husband (the settlor) intended to merge the
Trusts. I never heard Walter say this. After his death, merger.was discussed at various times for

. tax or operatlonal reasons.but never with a view to Iegally strip beneﬁctanes .and their issue of -
- their status.. To the contrary, the advice recelved in 2004 was that merger was a variation, .

beneficiary consent would be required to vary the Trust and beneficiaries must be ascertalnedx

‘and- 'they and their issue grandfathered. The Trustees decided to ascertam 1985 Trust

benet‘ cranes in 2004 and agaln ln 2009 but faxled to act and fo!low through

Paul Bu;old stated in questlonmg that persons do not have to be Indians to be SEN band
members on the Band List. This is simply false and inconsistent with prior pasitions taken by the

SFN and Paul Bujold himself. It is my understanding that you must be a reglstered Indian in

order to be consrdered for membershlp in the SFN.

The trustees have recently taken the posntion that ascertalmng 1985 Trust benef c:arles cannot A

be done - for a variety of reasons including cost, time and uncertainty. I disagree. I am aware
of a First Nation Trust In Manitoba where some 300+ benéeficiaries were ascertained almost all of

" them in less than 6 months, at a cost well under $150,000. A consultant and lawyer competent in
the Indian Act rules undertook the ascertainment and would recommend to the Board of Trustees o

whether that person qualified to receive a. Trust benefit. The Sawridge Trustees decided fo
ascertain 1985 Trust beneficiaries in 2004 and 2009, but they failed to act and how have spent
more than $4 million of Trust money on an amorphous litigation process which they claim

negates.them of their obllgatlon to ascertaln the 1985 Trust benet‘cuanes until the outcome of .

the litigation is known.

I swear this as evidence for the Court and for no improper purpose.

RSt e A 4l

CATHERINE TWINN

0 Coada O e

A Commissioner for Oaths nrand
for the Province of Alberta

St N N e et o e

Crista C. Osualdini '

2 Notary Publi¢ and Comntigsioner for Qaths

\\mrdata1\edmdata\WDocs\144194\01802758.00C

in and for the Province of Alberta
My-Appointment explras at the Pleasure

of the Lleutanant Governer
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Tmm Admlmstrator in Septam-
bar 2008, Prioy o setting up the
oihee, :ﬁe A ipisteator  was
vroiking from his home.

Béneficrias of the Sawrkige
Band !ntervivos Seeﬁemem and
the Sawridge Trust nows have a
place to g0 to gst information
abowt the Trusts or potential
beriefits,

Since November, the otfice ias
ting the records of

the Truszs. settmg up the office
(desks. computers. te!ephones).
wor)dng on a web page, recrmc-

ware Iset up ior members bf the
Sawr:dga First Nation but
changes to the indian Act and

Traclﬂng Beneﬁcmnes

" For dae Sawridge Trisst, the
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Exhibit: i
Date: rr\ AL 6“ ;."}

Witness: _PAUL. &qg OL @
Katie Mcleod, Court ‘-R%Qﬂt

e R L

Trusts s!n'e r.hnh: crea:lan ln
1985

De{m otel and Westof the
Radnsson Hoze!.m o the

YWiistemisd reeivay} You £An
plan approved n July 2009 by the g ue o frei e 1-605-988--

Trustess, Some b, ef jariss This hibit *
wece nsched n the For iS7EXhibit " f@m :;ierred to in the
(o,

M:‘\D "'ih )\ ﬂm .
viaSwom before me this

fahif :
sat up an office and begin y wogle
.Qx&@’@g -

AD., 20,171,
A Notary PUbﬁc. A Comrntssloner for Oaths

in and for ﬂ"e Crista Boésuaféam

a Notary Public and Commnssmner for Oatlis

Torvacs Piein Office Bullding
from Calgiry Trall, Edmsnton

decisicns by the .courts have
le even that quwjon a tom-
plicated process

ment, &erulesaréabkmore w: nkejybeghmmenay'or
complicated. The Trusts have to
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Defining Benefits (cont’d)

ing choices; needed to prov)de for cpment and cash disbursement,

individuals as well as for the com- Developing benefits that fit within
munity as a who!e.'and needed to the resourcés avallable from the
balance the need for liniits with  yryc00 jnvestments that iieet the
flexbility. needs of the beneficiaries is a com-
Beneficiaries wanted beiefits to  plicated balancmg protess,

provide insuiance, support related
to death and xﬂness, support re!ated

Trustees hdve _bggun by defining
four benefits packages: The Com-
passionate Care and Death Benefir,
the Seniors’ Support Benefit, the
Health and Life Insurance Benefit
and the Personal Development
Beefit.

Flans for 2010 include work on a
Child and Youth Development

cial p!anmng and mnagement. sup-
port for housing, support for child
and youth development, support
for serifors, suppoit for community
unity, support for pésjsa’nai devel-

Meet The Trusts’ Admin

BC, Alberta and Swaziland.

Paul's family is grown—he has
three daughtérs, one working in
molecular genetics at the U of A,
one working in cell

In September 2009, the Trustees
hired a Trusts Administrator. Paul
Buijold brings a broad ranige of
experience to the job, Paul grew up
in Cold Lake. He has

a bachelor" s degree bictechniology at the
in psychology and a "UofAand one
master's degree in

ster's degree | st lltical
community develop- i
ment from the Unl-
versity 6f Albéfta, He also has one
His work experience grand daughter.
includes serying as :

Darecwr of familly
and commumty ser-

as Executive | ector
of health ;ennces at

Hobbefra. as Dxrectnr
afOpentlons fcr :he Bah ’i Com-

Trusts Administrator P2 W
- Slave

Alberts, s Principal of a bigh
school in Swaziland, Afriqanda_;a
managernent consuftant in Ontirio,

can do or anyktformauon we can
provide, we will try to do that im-
mediately. if your problem requires

Benefit, an Educational Benefit, and
a Housling Support Benefit.

Since benefits provided to the
beneficiaries need to fit in to the
resources available through the
Trusts" investments, the Trustees
have to be careful to develop bene-
fits within the limits that the invast-
ments will perinit.

Information about the benefits will
be provided to the beneficiaries as
it becomes available.

strator

a decision from the Trustees re-
garding benefits, the matter will be
brought to the trustees attention
and you will be Informed as soon as
there Is a decision.

Please let us know what you need
and we will try to devélap the re-
sources to feet these needs.

PAGE 3

should provide
Incentuas for
paople to fiva In
haskh ond
balance, rather
thoil Yewerding
podple for
maling poor
choloas®,

“
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whio not only graduat;ed from

High Scheol with top ma'ks——— :

he got 86% In Math and 80% In
Biology—but who was also
selstted to Paceive a spacial

hockéy award from the St §
Frands Xavier Hockey Acad-

emy. The Michael Foaoﬁn Me-
miorkal Award 15 gven to stu-
dent-players who derhenistrate

Congratulations to Isasic Twinn |

Ke‘ﬂer. Isaac’s brothar, Sam, accomi
panied him.

A127

A
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St. Francis, sald about ‘th
award: “lsaac was -an easy
thoide and [the award] Is well
deserved.”

lsane will be attending the Unl-
versity of Alberta this Fafl,

(ompassionate Care and Death Benefit

In February 2010, the Sawridge
Trusts established its first bene-
fit—the Compasslonate Care and
Death Benefit. As the hame sug-
gests the Compassionite Care
Benefit portion provides assis-
tance to a famnlly wheh oné of its
members s severely il and is
placed In a care facllity that is
distarit from where the family
normally rva. In this case, the
Trusts will help with travel, ac-
commodation and meal costs

while the ilf family member is being
cared for in the facllity. Once the il
family member returns home, the
Trusts will also assist with special
equipment or care that may be
needed to assist In the complete
recovery of the person If no other
programs, like the Federal Non-
Insured Health Beneﬂt or private
health Insurance, will cover these
costs.

The Death Benefic will supplement
costs assoclated with the deathofa

Seniors” Support B-eneﬁt

The second benefit sat up was the
Senlors™ Support benefie. In April
2010, the ‘first payinents were
made to baneficiaries who were
65 yéars of age and older. The
Seniors” Support benefit pays
$1,500 per month to the elder

beneficiary and will reimburse up
to $500 per month for transpor-

tation and home maintenance ex-
penses.

The Seniors’ Support benefit ks

family member Including the funeral
costs, plct and headstone costs and
cost of the wike and receptlon up
to & maximum of $12,000, If the
Canada Pension Plan beneﬁt, which
has a maximum of 52,500 {s due,

avallable frém the Trusbt A ml s-
trator,

meant to supplement the small

pension income belng received by
most elders through the Old Age
Pension. The relmbirsable ex-
penses help these pecple remain

and home or yird nﬂnmnmce.
More infoimation on this benefit is
avaflable from the Trusis Adrinis-
trator,




The Trusts are preséntly sét-
ting up a health support benefic
which is expecied to be in
place by September 2010, This
benefit involves three parts:
- health insurance, fife insurance
and a Member Assistance Plan.

The health insurance will cover
the difference between what Is
paid through Alberta Heilth
Care and Non-insured Health
Benefits and health care, pre-

The Personal Development
benefit was set up in May
2010, It is meant to provide
‘financial assistance in covering
the costs of services like coun-
sefling and personal develop-
ment courses (not educational
development courses). The
Trusts will reimburse 2/3 of
expenses incurred by benefici-
aries for tultion, professional
fees, and travel costs to obtain
2 personal development ser-

Al eligible beneficiaries re-
ceived a “good falth” cash
disbursement of $2,500 in
November 2009, This benefic
was paid out to indicate that
the Trusts wére in the process
of developing benefits for the
beneficiaries.

In order to receive this bene-
fit, 2 beneficiary has to ‘be an

Personal De

Health Support Benefi

scriptions and dental care ac-
tual costs for both the benefici-
ary and herfhis depéhdents,

The life insurance wijl provide

$250,000 permanent life insur- -

ance for each beneficiary be-
tiveen 18 and 60 years of age,
This insurance wil pay out

$200,000 to the person desig-

nated by the beneficiary and
$50,000 to the Trust to fund
future life insurance plans,

The miember assistance pro-
gram will provide ¢elephiorie
and in-pérson counselling and

referral and wil help people by °

providing support afer they
receive treatment and counsel-
ling. The prograim available to
all beneficiaties and their fami.
lies.

Call the Trusts Administrator
for more Information,

velopment Benefit

vice,

The maximum annual benefic
avallable per beneficiary s
$6,000 per year although for
2010 the maximum amount is
only $4,500 since the program
has not béen avaitable for the
whole year. '

The type of services that are
covered under this bensfic
include: personal o family
counselling provided by a rec-

identified beneficiary who is 18
years of age or alder,

Those beneficiaries who reich

ognized professional, elder or
healer; fitness or nutrition
counsefling and  self-esteem
building programs,

T other programs provide
these benefits, they must be
used first before this benefit
will be paid,

Moré information is avallable

 from the Trusts Administrator

on this pfogram and what It
will cover.

Gash Disbursement Benefit

only those beneficiaries have

recelved this benefit. As the

beneficiaries for the 1985

I8 after the first pay oug will  Trst are idencified, they wili

receive their disbursement  2l5O receive this benefit,
when they reach their 18t  The benefit is cnly paid out
birthday. once, regardless of whether 3

beneficiary belongs to both
Trusts so only one payment i
made, .

Orily beneficiaries of the 1986
Trust have been identified so

SAWRIDGE TRUSTS NEWS
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M @conomic Development Based on Reconéﬂiatian

Addressing Laieral Violence in Indigenous Country

“Bosnia Is like a reserve across the ocean!”
exclalmed Algcnquln Verna McGregor at a
consultation on .Ecohomic Development
Based on Reconciliation in Bosnia. She noted
that the economilc development chaliénges
there after civll war milrrored those In First
Natiohs commurilties,

Echolng those sentiments, lawyer Catherine
Twinn of Szwridge Reserve invited Vern
Neufeld Redékop to adapt his reseidrch pro-
posal for Bosnia for indigenous peéoples In
Canada. At the heart of Redekop's approach
Is the realization that it is virtually impossible
for economic development to succeed with-
out good, trusung relationships and hedlthy
structtires of governarice, conflict resolution
and leadershlp accountability, concepts de-
veloped by Manley A. Begay, Jr. of the Har-

vard project on indigenous economic devel--

opment. There also need to be values of
fairness, honesty, transparency and mutual
goodwill.

In many cases, the values and
structural conditions needed for economic

development are sabotaged by lateral vio- -

lence. This can be seen in the crab effect —
community members pulling down anyone
who seems to be gettmg ahedd. Lateral vio-
lence can be expressed in the phrase, “If you
have soimething that | desire and | can’t have
it, 1 will make (damn well) certain that you
can't have It either.” The result is destroyed
businesses, character assassination through
gossip, cheating on an employer, or fallure
to pay money owed. ‘

Mahley A. Begay, emphasizes the
need for capable and effective governance
institutions. These Include a mechanism, eyi-
dent in traditional governarice structures,
whereby the community through ¢lan math-
efs or some odxergroupanhcld!eaden
responsible if they get onto 2 wrong path,
Rehtedkpdtﬂca!phqwhereﬁaleaderk
corrupt, plays favourites, or uses tommunity
resources for his or her personal benefit,
Pdmlpimcylsreh:edtohtenlvfolence.
Both of these are baséd on a web of violent

conflict in which various groups within a
commuity justify what they are doing on
reseritment and hatred born of past victimi-
zation,
To address these impediments to
economic development, Catherine Twinn,
Verna McGregor and Vern Neufeld Redekop
have developed a three-day community con-
sultation process. The idea Is that no-one
but communjty representatives can turn
around a tonflict situation, However, many
communities are at an Impasse and no-one
quite knows how to begin a process of
change.
The community dialogue does not
come in with solutions; rather it provides a
framework and a set of questions. Bxamples
are the following:
© What s the relatlonship between lateral
violence and problems with economic
development?

® Since economic life works as a system
with each part working in relation to

" others, how can economic development

be done strategically so that one initia-
tive will encourage others to get started?

® Whit values are important if econamic
life is to ﬂounsh and how can they be
cultivated? .

© What differerice would it make to eco-

" nomic development if there was recon-
ciliation?

® What are the dreams, visions and desires
of the community for economic develop-
ment?

During the comminity dialogue, participants

will work in groups of 6 to 8 on the ques-

tions. Each working group will have a trained

facllitator and 2 recorder who will write

down what is said. At the end of thé process

the group will have determined some ‘prior-

ity items to work on,

A key to the success of the diafogue will be

the gathering process, There need to be Eld-

ers and youth parudpaﬁng The group will

need the expertise of people in business and
those working on economic_developmenit,
Since governance structures are key, politi-
cal leaders as well as representatives from
different sub groups within a community
need to be there.

Questions of value, goodwill, sharing and
generosity call for ‘a return to traditional
teachings. As such, it is clear that they are
questions of spirituality. One way of putting
it is, how can a good spirit be established In
the community so that people work to-
gether toward the greater good of al? This
means that the community consultation is
not just about coming up’ with good ideas,
even though they might be important, rather
it is about a representative group within 2
community starting to work together on a
common fnitiative.

CANDO is partnering with Verna
McGregor, Catherine Twinn and Vern Neu-
feld Redekop,
Associate Profes-
sor of Conflict
Studies at Saint
Paul  University
to first test the
community dia-
logue  process,
then to evaluate
and iefine it, and
finally to start a
Program to make
It broadly avail-
able In Indigenous country in Canada (and,

’goad of all?”?

sy

who knows, perhaps the world). This pait- ‘
nership was greatly strengthened when Vic-

tor Buffalo, President, intemat!onal Organi-
zation of Indigenous Resource Deve!opment,
and Dr; Manley Begay ]omed the parmership
circle. Dr. Mankey A. Begay, Jr. is Faculty
Chair, Native Natioris Institute for Leader-

ship, Management, and Polky- Assoclaee $o-.

clal Scientist/Senior Lecturer, American In-

dian Studies Program; and Co-Director,
HamrdPro}ectonAmerican Indian Eco-
nomic Development.
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I Established in 1985 and Jog¢ by ¢the Chisf ang
] Council of the Sawridgg First Nation under Chief
i Walker P, Twina, Sawridge Trists were set up to
i provide economir developrment and potential for
I employment, and ersate an avenue for so¥f suffi-
] Sawridge Trusts clency, self assumr?ce; cenf:ﬁ,gn-se %ﬁd‘ﬁﬁaﬂ#‘:iaf :
g independance for the meribers of the Saweidge
801, 4445 Calgary Trail 5 i
: First Mation.
¥ Edmonton, AB Tet 5r7 _ :
£ Moniss from oil and gas development were in-
. Phone: (780) 9887723 g ber of buct - by
§ Fax: (780) 988.7724 _ vested in a number o usmesse.; mmgﬂ by the
] E-rnails gene’,ralf@sawﬁdgetrusts.ca Trusts ¢o ps'cvéée‘ long-terra benefits to the
! Web: www.sawridgetrusts.ca (in development) beneficiaries and their descendents,
§ At the time of their establishment, the Trusts
j were a wnigue solution oo long-term econopi
§ developmenit for Fires Mations., This speaks highly
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Gost of Benefiis

The ability of the Trusts to pay out benefits
depends hrgely on the success of the busi.
hesses owned by the Trusts, The businesses
have to generate a certaln rate of return in
order to remain viable and provide the
money to pay benefits,

For this reason, the Trusts have 1o move
cautiusly to Implement benefits since the
costs of these beneflts could easily outstrip
the mongy that Is available,

With the economic downturn in 2008, it
has become more difficutt to plan any large
expapsions In benefits plans. The businesses
the Trusts awn in the Hospieality sector ape
especially prorie to being affected by the
econoimy.

The Trustees are monitoring thé situation
carefully and and making sure that the most
needed and affordable benefits are set up
first. This Is not an easy process and re-
quires foaking at how existing assets can be
improved as wall as how the Trusts can

Xy,

T R -

of the foresight and skill of their prime mover,

Chief Walter Twinn,

develop new assats to provide the best re-
tuen for the Trusts and the beneficiaries,

Another factor affecting the cost of benefits
Is the total number of benefickaries, At this
stage, only beneficiaries from the 1986 Trust
have been identified. A process is underway
to identily the beneficiaries from the 1985
Trust. If additional beneficiaries are Identified
during this process, the overall cost of bene-
fits could also go up dramatically and the
Traists have a limited resoufes that has to be
developed for this and future generations,

Along with the identification of beneficiarfes,
the Trusts are afso working on a Passing of
Accounts. This is a legal process ¢o identify
all the assets of the Trusts since their crea-
tion and to chart their progress over time,
This report will be presented to a the
beneliciaries, along with reporting to the
Court, so that everyone knows what the
Trusts are doing to develop ‘this Hmited
resoures.
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.
As more information comes avatlable, It will
all be provided to the beneficiaries so that
they can woik with the Trustees and the
trusts Administrator to get the greatest
benefit out of this Investment for everyone,

Beneliciary Botermination Progess)

The Trostees will be going to the Court
for the appointment of a tribunal to re-
view the applications that have been sent
in to our office over the last several
months. If you are one of the applicants,
you should know that the Court process
Is expected to take a fow months. The
tribunal will then advise all the applicangs
and will likely begin reviewing the applics-
tions over the Winter, Tha final list wili
have to be submitted to the Court, proba-
bly in Spring 2011 before we can proceed.

e,

(————
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. ! IN THE COURT OF QUEEN'S BENCH CF ALBERTA - % \, O= < gg
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JUDICIAL DISTRICT OF EDMONTON :"; X - pgg
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. NO. 8503-12228 J8 ¢ 2L 185
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k IN THE MATTER OF MICHELLE WARD AND & é S0 &%ﬁ
. IN THE MATTER OF THE INDIAN ACT . m' g 2 '450 2.
— : o . 2 c Zoua
BETWEEN: 2 e iy
> 8 " : @ EElgs
.SAWRIDGE INDIAN BAND 88383
o o . , zESEE
Applicant »3. 8:9; g%
! . . O85 855
i : G5a%s
L ‘MICHELLE WARD g§=<
! ; % s
[ Respondent “
REASONS FOR JUDGMENT OF THE
HONOURABLE MR. JUSTICE J. C. CAVANAGH
In this matter on Apri% 23rd last, I rendered a '
» “judgment on a preliminary objection. raised by the Resp'ondent.
I rejected the objection to my juriedietion and counsel for
both parties have now filed their written argument.
L ’ This is a reference to me pursuant to the provisions
of 6. 9(3) of the Indian Act. The Respondent was born on May
- 8, 1981 to Georgina Rose Ward, a member of the Sawridge Indian



the birth of her daughter and gavé‘ﬁo infcrﬁation as to the
fathei of the child. & acpy of that 11ve bzrth reg1strat10n
was glven to the Registrar.u on May 11, 1932. the Reglstrar
haaded the Respondent s name to the Sawrldge Indlan Band Llst.
on July 26, 1982 the Band councll protested this &aaitian'
pursuant to provislons of B8, 12{2) of the Act The last |

sentence of their protest reaas"

“Further that as the father is non-treaty,
that Michelle Danielle Ward be struck from
the Sawrlage Band Membershlp Lzst."

On August 22, 1984, the Reglstrar wrote to' the. Lessger
Slave Lake Regional CQuncil with a copy to the lawyer for the
Sawridge Indlan Band g1v1ng his declslon. The text of that

letter ig'as follows'

"Re: Protest of Michelle Danielle Ward
- No. 98 Sawridg Band

I refer to the protest by the Sawridge Band
Couneil to the addition of Michelle Dan1elle
Ward to their Band List. .

In this regard, I have the Registratlon of -
Live Birth of Michelle Danielle Ward
indicating she was born on May 8, 1981 to
Georgina. Rose Ward. 1I also have the letter
dated .June 2,-1983 from Mrs. Marie Hodam,
your Band Membership Clerk, confirming that
Georgina Rose Ward No. 98 Sawridge Band has
refused to make any statement with regard to
‘the father of her child Michelle Danlelle
Ward.
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In addition, I have the letter dated July
19, 1983 from Mr. David A. Fenrell, the
lawyer for the Sawridge Band Council,
enclosing an Affidavit completed.on July 19,
1983 by Bruce McCaffery, a private
investigator retained by the Council. .
According to his Affidavit, Mr. McCaffery,
acting on information received, visited the
Drumheller Ingtitute where he 1nterviewed an
inmate who identified himself as Ron Maglis;

that Mr. Maglis replied, "It should be" when
.agked if he wae the hatural father of a

child named Michelle Danielle Ward born to
Mg. ‘Georgina Ward: that Mr. Maglis stated
emphatically that he was not prepared to
make any sworn Affidavit until he had had
the opportunxty to discuss this matter with

Georgina Ward; that when asked if he himself

was an Indian, Mr. Maglis replied, "I might
be a bit I guess": and when asked 1f he knew
the name of the c¢hild he replied that he
only knew the infant as "The Baby".
Furthermare, I have the letter dated Jamuary
3, 1984 from Mr. David A. Fennell indicating
that he has been advised by the Band Council

.that it is.their information that -at the -

time of the birth of Michelle Danielle Ward,
Georgina Ward was a’ prostitute living in a
common-law relationship with Mr. Maglis and
had done 50 for approximately.the previous
year and also that the child, Michelle
Danielle Ward has been givern up as a ward to
the Alberta government.

Ian response to my reguest for Statutory
Declarations completed .-by individuals having
a personal knowledge of the common-law
relationship which the Band Council has
advised existed between Georgina Ward and
Ron Maglis. by his letter dated February 5,
1984, Mr. Fennell confirmed that hie clients
are unable to provide any further '
information.’

Flnally, Mr. John Mould, A/Assistant
Director of Child Welfare Delivery, Alberta
gocial Services and Community Health, has
adviged in his letter of February 28, 1984
that he has reviewed their child welfare
file and can find no information concerning
the paternity of Michelle Danielle Ward.

A135



-4 -

As there is insugfficient evidence of
non-indian paternity, ‘the protest. by the
Sawridge Band Counecil 15 not upheld and I
hereby declare Michelle Danielle Ward
entitled to be régistered in membership in
the Sawridge Band of Indians. = .

Would vou please notify the mother, Georgina
Rose Ward, of this decision. ' :

A copy of this.decisiéﬁ is being forwarded

to Mr. David A. Fennell, the lawyer for the
Sawridge Band Couneil.® L :

On September 5, 1984, the Sawridge Band Council agreed
that: '

"The Sawridge Indian Band ragquested the
Registrar of the Department of Indian and
Northern Affaire refer his decision of -
August 22, 1984 disallowing the Band protest
of the inclusion of Michelle Danielle Ward
as a Sawridge Band member to a Judge of the
Court of Queen's Bench of Alberta.®

The Registrar thén referred the £ile to me.

I have examined the file and the allegations of the
Applicant are outlined in the Registrar's decision guoted
above. There is no new evidence since the Regis;rar dealt with

the matter.

The Applicant argues that because the mother refuses

to co-operate and state who theﬁfather.ot the child is, that
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that should give rise to an adverse inference against her.
- That argument then is that an adverse inference agalnst the
mother should be used agalnst the child. I 4o not agree with

r ~ that argument

The affidavit of the investigator,. Bruce Mccaffery. 134
at best hearsay ev1dence. Furthermore, ‘the hearsay evidence is
not clear and unequlvocal, There 13 the further qﬁestion
whether the circumstances are establlshed that thls man conld
r swear to paternity of the child. He may be able to swear to
the possible patehnity of the child, but I think that is éllﬂ
There is the further situation that the Applicant has in 1ts
material alleged that the mother was working as a prostitute.
[ 'If that is o, ‘that conuld well cast doubt on her ability to

identify the father of -the child. in my view, the Registrar

was right. There is no sufficient evidence of non-Indian

P .

paternity to justify setting aside the Registrar's decision.
I, therefore, dismise the application by the Applicant Indian

Band.

/7 J.C.Q.B.A.

DATED AT EDMONTON, ALBERTA
THIS J/.0f" DAY OF MAY,
- A.D. 1985



COUNSEL ¢

David A. Fennell, Esqg.,
910, ‘10310 Jasper Avenue,
EDMONTON, Alberta,

T5J 2Wa.

J. P. Brumlik, Esg., Q.c.,
2100 Oxford Tower,
10235 - 101 Street,"
EDMONTON, Alberta,

- THJ 3Y1.

For the Applicant

For the'Respondent
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| sh'_"lmean all"

Paui Bujold .

From: .‘Ward Dawd [DWard@dwpv com] o B
" Sent: December-04-09 7:30 AM - o -
To:. Paul Bijjoid o

Cec: -, _ :Youdan Tlmothy -

Paill: -

I'm refernng fo. your -email to me of D : cember 1, ln your, emaxl you have said that the trustees have: decnded not to use
traditional law as part of the proce:
expressty states that the benefncl

do| tlbeheve that the trustees are entltled to'do that because The Sawndge Trust
esata .y particular ti e'.f S -

rsons who at that e . ’altfy as members of the the Sawnctge
: orce from time to tim mcludtng,~ -
enerahty of the forégoirig, the membetship niles and:

ndge Tndian Band asthe same Thay exist ﬁ'om t1me to

. '-nme to the extelw that such’ membg hlp Tules and ‘custotnary laws are

‘mcorporated mto, or réc gmzed by, the laws of Canada "

The trustees therefore, have ne power to lgnore customary laws in determmlng the benef cxarles lf they do lgnore o
traditional law they do so at thexr own penl and would mvtte Iawsmts :

-In @ny évent; w;thout obtammg any advige in re_spect jof q:.u;tomary law,_ we ca‘nnbt giyé af) dpinion as to who are fthé .
benefrcnanes ofth|s trust e S . - e R

Dav:d Ward Q. C.

DAVIES WARD PHILLIPS & VINEBERG LLp '

44th Floor Tel 416 853 5504
1 First Canadlan Place Fax-416'863 0871
Toronto, ‘Ontario M5X 1B4 . . . DWard@dwgv com
WWW. dv_vgv com : .

Th/s &-maif may « cantain. canfdent:al informatlon wh/ch may be protected by Iegal pnw!ege If you are Fiot the infended rec:p/eni
please immediately notify us by repry e-mall or by telephone (co!lecl if necessary), défete thzs e-mail arid destroy any cop:es

' 'This is Exhibit * 6 " referred to in the

- Affidavit of
XA e T u()\ o
Sworn before methis..... . AS...........day
of ... Mo N—_ 0T e

CU&F S
A Notary Public, A Comﬁaiisioner for Oaths

_ Inand for
Ertstéo&ncéasﬁa'qldmtg?a

a Notary Public and Commissjoner for Qaths
_,Inand for the Province of Albertg
My Appointment Expires at the Pleasure
of the Lieutenant Governor
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| Band membershlp process (Bertha and Roland) that we very much want to assnst and this is
gtause the qualriy of the Band membershnp Code process is crucia! for the proper operatlng of
1986Trust Sl TR : oo .

. On the second item the demsmn of the Trustees' ‘counsel. (Dons and myseh‘), thh Mlke asa - .
- consuliant and \ you as:the TrustsCEO; is to 'suspend any variation appl;cetlon seeking the merger of .
. - the 1985 AT~r' st.‘wrth the 1986 Trust until we know (a) whéthier the courts will accept.the 1985 Trust -:f
‘définition, (D), if the:Court holds the definition is not enforceable as it stands; what it has to say is
‘needed to put thmgs nght 1 thlnk the Triistees should be kept abreas’t of the distinction we are
; 'making between correctmg, if necessary, the 1985 Triist deflmtion, and the lndependent elements -

* concemed with the merger Of the 1985 and 1986 Trusts A%addltlonal point i is not 10 overload our

mmal a Ilcation Exhibit > =" referred t5 In the
pp D o _ Affidavn of . i
: L Cobver T
Many thanks for the Adobe beneflclary llst PR v M,
oo n eforem th
- Grista G. Osualdini @t i \Q ... day

Donovan G }. aNotary Pub!icand Gommissioner for e e
o R .. inand for the Province of Alberta NS

Y D 20 \W
" My Appointment expires.at.the Pleas -

for Ozths

‘Op 1/25/2011 11:33 AM, Paui Bu_)old wroje: . - . . Imandforthis Piovince of Alberia
: Attached is. the beneﬂclary list. It has some reservatlons but wm help you determme how § many are affected either way.
1 have provxded the reasons for their mclusnon or exclusmn to help you understand the reasons for the’ d;stnbu’aon of :

ofthe Lieutenant Governor L ANotary P Ub""-AeommlSSlor‘ ?

; qualufy underthe 1985Trustrules L RRET.

e categones in Dons schema, as: Mlke pomted out are ccmfusmg because one person may efd up belongmg to more
an one category. 1 will rédo the ‘categories’ on & decision tree model startmg from btrth as the first sxgmflcant event

Ywill share it Wlth you as'l work through it. | will consult W|th M[ke on the schematlc as| g0 along so that we have a- . ‘
. ctose-to-complete model in time for the apphcatlon '

QMa.\ Dooo\faﬁ ‘,Ldatecs %o @ao\l O\é W CoS‘Yeeg

VR r'“_t,;:"




' -“';’2',’@ﬁ:ame' Hrgh

: Minutes of this momingé éonference call

is partlcularlyuseful lt remmds us that pre-Aprli 1985 INs can have become unquahﬂed by
‘subsequent events A . ) o R o

Hegards to al!
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Peﬂd
‘ ,Donovan Waters [donovan weters@shaw ca]
;December-23 -1092:,50 AM - ‘ ‘
: . Brian} Herdeoker Catherme Twmn, Clara Mldbo Ro!end Twrnn, Paul o
o Bujold "~ e /O s
Subgeer; PR R :;Trustses Meetrng Deoember21 2010 ’L,M . f‘”}q reh ;‘ ?‘_0,«; :

R T : ; RIS ¢ ’F.ﬂulz. {"MJOI/D .
: }raf‘, M_riedd fnur* Regorter

|
»(’m %

TrusteesandGuesrs, el 1

_ May l be allowed to support our Charrman s o!osrng remarks, and as counse| to the Trustees, to say

‘how encouraged 1 was with the conelusion to which the Tiustees came oil the ‘merger’ quéstion, and .
their choice of the optron to work: with the Barid on the- oerremty questron Co-operatron between the
Tristees and he'Band in my view is mdlspensable For their several purposes ‘both Band and '

B Trustees nééd to khow who are the Band members and to know also there ls |n place an overhauled

process for the future apporntment of Band members

P The 1985and 1986 Trusts ‘ T

. -For 'che Trustees oonsiderarron i wrll now stad frammg a court applroaﬂon We need to determrne

whether the 1985 Trust definitiony of "heneficiaries” isvalid urider the relevant. Iegrslatron and, if s0,"

‘whether it neveriheless fails for uncertainty or public policy objection. If the court rules in favourof

ae exrstmg definition, then we would apply the terms of the- ruhng made by the court, pendrng further
onsideration of what other steps, if any, we wish to take. If, ds | would think likely, the definition is
led against on one or more of those grounds, we then consider how the 1986 Trust definition can

f_»;_._.f,-;be adopted for the 1985 Trust, ensunng that all the exrstrng 1985 benehcrarles are grandfathered rnto
rhe 1986Trust , , : o Tt

’Ceﬂamty of Trust benefcranes .‘ .

~ The Band is the body wrrh legal authorrty ta deorde who shall be Band members but we w:ll now

‘explore how wé have discussions with the Sawndge community, t the Chief and Band Council. We.
need to fashion & crrterra—based process, more timely in reaching declsrons whereby Band

. membership reoommendatrons further to the Code-are inade to the Band, 1look fonward to grvmg
- any assistance the Trustees are of the opinion | can give. Once we have a drscussron formula in

place, wrth which everyone is satrsfred | am certain we will make progress

Best wrshes for the ASeason_t'o, everyone, : - o Thls is - Exhibit. ° 6 referred 10 inrthev
R . o < Afiidavitof o
Donovan Waters e | L s uﬁﬂ»e/nm Tainn
NB. Waltér Felix Twin and B ftha L'Hirondells © b facsimi St oot e A2 ety
ater elix Twin an ertha L'Hirondelle : by facsimile. o VO, AD. 20.\7).
Crista C. Osualdini %; SN (e
a Notary Public and Commissioner for afblotary Public, A Commissioher for Oaths
) in and for the Province of Alberta in and for the Province of Alberta
My Appointment expires at the Pleasure
of the Lieutenant Governor * (b
)b{v\a\\ Denovan L)Ja*rers 0 :Eios-lrees P ‘V(USSVQGS M,Qék\f‘(ci Qec. 2\{

@am
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SAWRIDGE

TRUSTS

TRUSTEE MEETING MINUTES

Sawrldge Inm, Edmonton South, Edmonton
. 21 December 2010

Attendees' Bertha L’leondelle, Clara Mldbo, Cathenne Twmn, Roland Twmn,
’ Walter Felix Twin

Guests: . Bnan Heldecker, Chmr, Donovan Waters, Trusts Counsel, Paul
S : Bu_]old Trusts Admxmstrator ;
Recorder. Paul BuJold

.
1. OPENINGANDPRAYER

Bnan called the meetmg to order at 10:10 AM and opened the meetmg w1th a prayer led by
_Walter Felix. : A .

-2, REVIEWOFA.GEN’DA

Trustees rewewed the agenda for the meeting and added 6.1 Evaluation of Chair’s |

Performance. . ‘
- 2010-073 Moved by Roland, seconded by Clara that the agenda be accepted as
. amended. ‘ .
Carried unanmmusly

3. REVIEW OF MINUTES 17 NOVEN[BER 2010
Minutes from the meetmg held 18 October were reviewed.

Under 4. Business Ansmg, after’ Roland indicated that the LSLIRC is having dlscussmns
about” add: “problems about” before “continuing with the Federal Services Master
Agreement.” After this statement add: “This may resultin a potentlal impact on demand for
Trust programs by beneficiaries.”

Under 5.2 add: “Ardell had indicated that” instead of “Brian indicated that”,

Under 5.4 change “...the Trust does not have any way to pr0v1de health services...” to :the
Trust does not have a program to provide health services...

" Under 6.1.2 insert “impact” in front of “analysis”.
. Under 6.2.1 add the phrase “. based on the advice of David Ward and Tim Youdan.” at the
end of the introduction.
2010-074 Moved by Catherine, seconded by Clara that the Minutes of 17
‘November 2010 be accepted as presented. .
Carried unanimously.

This is Exhibit ¢ \"\" " referred to In the
_ Affidavit of

o - —_— .
~“m.......Q.exJ.(.&..\Mnm.m.i,ks.z.mx:am.
Swomn before me this.......\.Q neniIRY
OF e L5 AD., 20,10\

sesen

Page 10f6 “Crista C. Osua[dml Notary Public, A Commissioner for Ogths
a Notary Public and Commrssxoner for Oaths in and for the Prov:nce of Alberta
in and for the Province of Alberta
Wy Appointment expires at the Pleasure -
of the Lleutenant Govemor
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Trustee Meeting M_inutes, 21 December 2010

4. BENERCARIES . . .0
4:2 Donovan Waters, Merger of Trusts and Certainty of Beneficiarics
'Donoyan Waters, Legal Counsél to the Trusts, presented options (attached as part of

.the Minutes) for review by the Trustees on merging the Trusts and on certainty in

determining the beneficiaries. These optiotis were developed by Donovan, in

copsultation with input from Catherine Twinn, Doris Bonora and Mike McKinney at a
meeting held in the Trusts Office 10 November 2010 and were further refined ina
- conference call meeting on 17 Ni ovember 2010 bet'weggj_ € parties ipclud_ipg Roland

Twinn a5 Chief of Sawridge First

N_ation._,

Trustees first reviewed the options presented under Merger of Trusts Trustees felt
" that it was not time yet to consider Option 1 merging the two Trusts as other matters

had to be dealt with first. Option 3 presented the problem of placing one Trustina .

minority shareholder position compared to the other Trust and therefore was nota

favourable option to consider. .-

Opt:iﬁh 2 seeméd to presentthe best possible sblﬁtio’nﬁ-t'thi.s time aitliéugh it “would‘
require that an application be made to the Couirt for advice and direction on the .

beneficlaty determination clause in the 1985 Trust. , & ... o ,
Under the Ceftdiniz). of Beneﬁéiaﬁes optioh,s, Obﬁon 1and Option 3 presented
significant challenges in that the membership and Band Council of the Sawridge First

Nation had the uhima’\t«_é_hgzgl 'z_je_spg_nsibilit!y fqr determini;lg membership. -

2010-075

Page 2 of 6

Jpiion 3.seemed o present
~T3L FH 11] 7 ot _.

estsolrton AT Hisfime, Trastees discassad Thay)

and process of determining Taembershipand fhelong’

iSions; After Brian made some observations and L

Eorpy

Ship Epplications'ant)
ard ot the.question of benEficiary

on. Dotiovan also offered to assist with advice as a courtesy back to

‘éy"fb‘rfjﬁis previous _ipvc}_lvemgnt -

Moved by"Cat_lﬂx'e;"i‘Ill;e, seconded by Roland that the Trustees resolve:
1. To adopt })ﬁoﬁ 2 under the Certainty of Beneficiaries in the
Sawridge Trustee Options—Trustee Meeting 21 December 2010
document dated 17 December 2010 prepared by Donovan Waters
and attached, - . .

2. To proactively work with the Sawridge Membership Committee

and the Chief and Council to expedite recommendations to the
Legislative Assembly so that applications can be determined
within 6 months from the date received, :

3. To work with Chief and Couneil to develop proposed amendments
to the Sawridge Citizenship Code including outlining legal
standards that the decision-making Process must ineet, and

. 4. To adopt Option 2 under the Merger of Trusts and to apply to the

Court for advice and direction as to whether the definition of
‘beneficiary’ in the 1985 Inter Vivos Settlement is valid.

. Carried, 4 in favour, Walter Felix abstaining.

)

)



Trus_tee Meeting Minutes, 21 December ao10

5. Tknsr MATTERS

5.1 Reports

6 1.1 fl‘rustAdmm:strators Report ‘ ' ‘ ‘
- Paul reported that most of his time in the last month has been workmg on
determmmg the benéficiaries and on workmg out the costs of proposed benefits

. and savings plans. He has also working on the aecountmg system to bnng matters

! upto datefor the audlt and tax preparanon VR o R

| d.z.aTrusteeReports .351“, RS

~ Catherine Teported that the thn'd commumty dJalogue of the Economic

e Development through Reconclhanon wx]l take place in Hobbema in J anuary 10 -
. 11,2011, ,
" Roland reported that the Reglonal Counell has been glven hmlted optmns on
» ‘extendmg the Master Services Agreement by the Federal Government. The First
’ Na’aons are not w111mg 16 be forced into an agreement that they cannot support.
- If a new agreement or extension is not signed by 20 January 2011, it is unclear
: how servxces w:lll be dehvered by the Federal Government

5 2Lega1

Paul presented mformatwn on the three tax lawyers under con31derat10n Cheryl
Gibson, Howard Moity and Chris Anderson. Catherine pointed out that it was
important not to sever our Iong—term relatlonshlp w1th Davxes Ward Phllhps and

Vineberg,

2010-076 Moved by Roland seconded by Wa]ter that Cheryl Glbson be retamed
to handle the Trusts’ tax matters. _

Carrxed, 4 in favour, Catherme Twinn abstaxmng.
5.3 Fmanclal _ T :

6.51 Fmanczal Reports November 2010 - ‘.
- Trustees reviewed financial reports for November 2010.

2010-077 Moved by. Bertha, seconded by Clara that the November 2010 ﬁnancml
reports be accepted as presented.

Carried unammously.
5.4 Budget 2011

Trustees reviewed the 2011 Budget Projections, including separate prOJectJons for the
Phase II benefits. The Phase I benefits will not be implemented until there is more
certainty on the identification of beneficiaries. .

2010-078 Moved by Clara, seconded by Roland that the 2011 Budget Projections
be approved as presented.

" Carried unanimously.

’.6 COMPANYISSUES -

Brian reported that he and Paul had met with Ralph Peterson and John MacNutt on 24 - IY
Novernber 2010 to discuss a number of issues of mutual concern.

i

Page 3 of 6
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Trustee Meeﬁng Minutes, 21 Decenrb_er 2010 -

An new severance package offer has been presented to Sunxl Lall lawyer and a response 1s )

‘ bemg awaited from Sunil,

J oh stresséd that nelther he nor anyone from managetnent had worked w1th Ardel] Twmn f B
- on his business proposal to the Trusts. In fact, the Companies were awaiting information "
from Ardell on hls proposal to lease space inthe Travel Centre but had received nothmg yet. .

 Justin Twin and the Compames are in d1seuss1on on'a new arrangement since the R
3 arrangement for Justin with Fountain Tn'e did not work out. Indrcanons are that a wm-wm ‘

. The Compames budget ison track to meet or shghtly exceed targets The au'port
- development is gomg well ' !

" Brian arranged for J ohn MacN utt to meet wrth the RCMP K Dms:on ofﬁczals and ofﬁcrals
, from Alherta Sohcltor General about plans to move the RCMP hangar o

' Brian is awaltmg a proposal from Ron Gﬂbertson on the Walter Twmn Memonal

Foundanon At present the Companres do not have anythmg in thelr budgets for thls

Also dlscussed mergmg the trusts developmg a tax strategy, dlverSnymg mvestments the
policy on employee/beneficiary access to hotel and restaurant services, featuring the
ownership of the Companies by the Trusts and plans to replace the CFO posmon wrth an’.
Analyst and a Controller posmon

A Jomt meetmg between the Dn'ectors and the Trustees is planned for somenme in late
February 2011. , :

6.1 Rev:ew of Charr Performance

Trustees met in camera wrth Brian Heldecker on the issue of his performance
: evaluatlon R _ A , ' R

7. NEXT MEETNGANDADJOURNMNT
Action 1012-01 Trustees decrded to hold the next meetmg of the Trustees onis

February 2011 in Slave Lake at the Sawridge Inn

Brian Heidecker, Chair

Page 4 of 6




Trustee Meeﬁng Minutes, a1 Decembe_r 2010

SAWRIDGE TRUSTEE OPTIONS TRUSTEEMEETING21 DEC. 2010

Revzsed followzng lawyers meetmg on Fnday, December 17

October meehn ro; osals then ade

, “Beneﬁcxarzes” clause is contrary to 1985 (Bﬂl C-31) Charter phﬂosophy Contrary to pubhc

o pohcy? Recommended merge 1985 Trust with 1986 Trust.
Membershlp code S. 3(a) of Band Code cannot be enforced agamst s.11(1) 1985 Indmn Act’

~persons. S. 3 of Band code may discriniinate (contrary to Charter) agamst natural'

S - children with only one regrstered paret, and also adopted cluldren
December meetmg 1ontlons before the Trustees! :

. i 1MergerofTrusts el ‘ : :
Option 1 Apply to court to termmate the 19 85 'I'rust and transfer the n'ust fund to the 1986
S Trusttrustees

g [NB Merger requzres in law that all beneﬁaanes under the 1985 Trust become

- beneficiaries of the new (or 1986) Trust. Capacitated and sut juris beneficiaries
of the 1985 Trust must approve of the merger themselves. Question: can who
are beneficiaries of the 1985 Trust be ascertainéd for this purpose? The court
will only consider the minors’ legal position under the proposed merger, arid the
fact that the minors of the 1985 Trust will becorne members ofa larger '
beneﬁctary class under the new (or 1986) Trust]

Option 2  Leave each of the 1985 and 1986 Trusts in being, and apply to court to determine

whether the “beneficiaries” clause of the 1985 Trust is mvahdated by the 1985
Indian Act or the Charter ‘

[NB. The argument can be made for the Trustees that the deﬁmtlonal trust
clause, though referring to the “Band”, should be construed as merely

descriptive of the settlor intended class, and that the Charter does not therefore '

" apply. Ifthe court rejects this argument, and decides the clause is invalid,
however, possibly on grounds of public policy, the Trustees then decide on a new
beneficiary clause for the 1985 Trust to put before the court]

Option3  Leave the two Trusts in being. Value the assets of each Trust as of a determined °

T date, and then the Trustees of each trust transfer the assets of that trust to a
corporation, which then administers the assets-as a whole: Shares would be
issued to each Trust in the proportion that the valuation ﬁgures bear to each
other, e.g., $600,000 as the valuation figure of one trust, and $4oo,ooo of the

other, resulting in a shareholding of 6 shares to one and 4 shares to the other out .

of 10 issued shares.

[NB, Thisisa useful way in which to secure the common administration of both
Trusts assets. Howeuver, trust law requires that the assets of distinct trusts be
kept separate, unless there is a statutorily-approved pooling arrangement in

- place. Moreover, as each of the 1985 Trust and the 1986 Trust is in favour of
Sawridge Band members at a different time, the beneficiaries of the two Trusts

Page 50f 6
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Trustee Meeting Minutes, 21 December 2010

2'

Optioiﬁ"

will be different persons. It cannot therefore be argued that there is a common

benizﬁciqzy class. If this option is chosen, we §hall- have to work further on it.]

Certqiniy'pf benéﬁq;’qrigs S e e o
Both Trust instruments say the beneficiaries are those who “qualify as Band
- members”, . . - - T -

L

- Apply'to court to replace “beneficiaries” clause of 1985 Trust and the 1986 Trust,
if there is to be no merger, There will then be no reference to the Band or Band
membership. The new description will be the “Sawridge First Nation”, or the
customary law description of the Sawridge community. A Tristee appointed .

SR tribunal will determine which persons meet this deseription. R

Option 2

The 1985 hﬁst:fédbpt the Band's view as to

under the 1982 Band membership class description. .. .l
The 1986 Trust—follow the'}ééiid Code and Band decisions as to who are
registered members (s. 2 and s. 3(b), (c), (d), and (e) of the Code), and also
‘entitled’ persons (s. 11(1) of the Act) as yet unregistered, as and when these
persons are registered by the Band. IR B

The Trusts and the Band would then be operating with the one Band membership

The 1985 Trust-thedIFitées deeids by Wayrofa-tribunal whorare the persoras.

Who Sabisly e 158 Band iembership clasé descriptio.

s Tiitees follow the Band Code but decide for thaiselyes
Tust/purposes-by.way of 4 tiibuiialas t6-whoqualifies-under that Code as
= Erust “beneliciaries®~ - : ‘ - .

pRAp

[NB. Itis likely that the Band’s ultimate list will largely be the same as the
Trustees’ list, but the Trustees will require administrative law standards to.
apply in determining who are “beneficiaries”]. '

Page 6 of 6
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, This is Exhibit ) " referred to In the
S Afﬂdavit of

: SWOMN before Me this b, Do mniedaY
21 June gou : : of . Mo.,u‘ wAD, 20,473
Chief and Council : C A Nou\arryoshtglic A C%-i:sloner tor Oaths
IS\/[em%ershlp Committee . * " In and for the Province of Alberta
Pa‘!"}lg ge FlgSt Nation : : o " Crista C. Osualdini
-0. Box 32 o : a Notary Public and Commissioner for Oaths
Slave Lake, AB ToG 2A1 _ . -Inand for the Province of Alberta

My Appointment expires at the Pleasure
i of the Lleutenant Governor

<Dedt uhzef, Céuncitan -'Iehﬁéfshi’p":Céiﬁriiii%eé'}férﬁhél's,

As you know, after obtaining legal advice the Trustees of the Sawrldge Tr usts have
determined that certainty as to who are the beneficiaries of the Sawridge Trust (1986)
_can only] be achieved by obtaining the current list of members of the First Nation from
the Council. This is so because the First Nation list and the Trust beneficiaries are the
same persons. For the Sawridge Band Inter Vivos Settlement (1985) the Trustees are
currently in the process of asking for the advice and direction of the. Court concerning
the definition of beneficiaries contained in that Trust.

People who responded to our Notice to Potential Beneficiaries in the newspaper have all
now been advised to-apply for status under the Indian Act, if they have not already done
S0, and since First Natlon membelshlp is the only way that anyone can quahfy asa. .

Sawridge First Nation and the Sawrldge Trusts. The Trustees of the Sawridge Trusts are
anxious that no legal problems arise as a result of the response to either of these issues,
so we are bringing these matters to your attentlon

The areas of uncértainty in thMeinbership €bdé fheluds thé following!

a,: - Clause:3(d)and possibly Clause 6, appear to challenge the Indlan Act,R.S.C.
~ 1985, c. I-5 8. 10(4) and 10(5). They seem to require that any person who has an
absolute right under the Act to Band membership, and who is seeking that

mcmbelshlp , must elther hve on the Reserve or satlsfy the rBand Councﬂ' that;

is able A

. Clause 3(b) states that a:natural child both of whose parents are entered on the
Band List has a right to be entered, while Clause 3(d)(i) states that a natural child
one only of whose parents is a member of the Band, and who is born after 4 July
1985, must apply for membership and have the consent of the Band Council in
order to become a member.

801, 4445 Calgary TrallN.W.
LEdmonion, ABT6H 587

Offlee: 780-988-7723

Fax: 780-988-7724

Toll Free: 888-988-7723

Emaik general@sawridgeteusts.ca
Web: www.sawridgotrusta.ca



)

;lgéllcant to falis hedring ora'teview'of the: decigioh’ ]
-+ as'to'thedecision itselfor the fairnessof the:processs These matters cauld lead to

« theselection process i
 applicationsfor-membership;

Sawridge First Nation, Membership Code, 21 June 2011

c. There is no mention in the Membership Code of adopted children, either legally -

adopted or traditionally adopted. A legally adopted child, we understand,
hecomes by statute a child of the adopting person or persons in the fullest sense.

The same may be true of traditional ".adoptions.'

ership process, there
hat rig.eriteria:

hould'there be-a question

both the First Nation and the Trusts being subject to litigation, because of an
alleged lack of open, fair-minded and just process. We are concerned that
litigation is costly for all partieg and can be divisive, causing farily and
community sufféring, The'same concernsicould be Said:to.exist with'respect to
theMémbership Committée foll s in considerin

- There are itemmised considerations as to process that could protect both the First -

Nation and the Trusts in dealing with membership issues: The Couneil and
Committee review process has to be seen to.be fair and even-handed, as well as
being so. These are values that have been cherished traditionally both by First
Nations and by many societies around the world. These values include:

i, I—Ia;lzinf1 the jurisdiction (or the authority) to deal with the issues

. athand . o

il Acting only within the powers given by that jurisdiction

lii.  Operating openly (that is, having nothing to hide) and objectively
(that is, without bias) - o

iv. Affording all parties the opportunity to present their arguments,
not only in writing but also in person ’

V. Exereising discretionary powers fairly and in good faith (that is,
honestly meaning and trying to do the best when making
discietionary decisions).

vi, Exercising those powers with due care and atterition to the
possible negative impact or damage decisions may have on the
applicant ‘ '

We do hope that you are able to address these issues. To our minds implementation of
appropriate dction by the First Nation will help considerably in preventing anyone from
taking either the First Nation or the Trusts to couit, or to the Canadian Human Rights
Commission. If such claims were numerous, they would also impose considerable - -
financial stress on the First Nation or the Trusts in having to respond-in court or before
the Commission,

Cordially,
The Sawridge Trustees .

Per Paul Bujold, '
Trusts Administrator

Page 2 of 2
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* "I, Lilly Potskin, of the Town of Smith, in the Province of Alberta, Say That: 2
1. 1am the mother of Gina Donald (Hereinafer referred to as Ging) born September 17,1579 ay
oft a

Exhibit:

. Witnass:

 STATEMENT OF LILLY POTSKIN

“her brothers Jonathon and Brent Potskin, They share the same father, Lyle Donald, who is n
- registered Indian. - : c Lo o

eferred

2. : Atthe time | married Lyle Donald, he was not registered asan Indian, When we married May5
. 1979, I was 5 months pregnant with Gira, =~ .~ .- - . L '

. . Affidavit of -

L

“ 3. After Gina's birth, in October, ;1979,_ Iwas enfranchiséd by the Department of Indian and ©
" Northern Affairs (“INAC”) for miarfiage to a non-indian and my name was deleted from the

Sav’}‘rfdgév‘B‘ahd, List maintained by INAC,

Is Exhibit«

4. Gina was not listed on my enfranchisement papers, Attached as Exhibit “A” are copies of m
- enfranchisement papers. - o S .
_ 5. Fromthe timégf' her birth, | tried to have Gina registered as an Indian and Sawridge Band

6. 'A'ffér th_é 1985 féméridmérits tothe iﬁﬂian Act (f‘Biil C317)) was é@titled to be ‘reg'i's'_t"er'ed asan
Indian and Sawtidge Band Member. However the Sawridge Band refused to recognize my
entitlement. Government lawyers applied to have my name and the names of others added to
the Band List. On March 27, 2003 the Court ordered our names added to the Sawridge Band List
without having to apply to the Band. T ' :

7. Wheh_ﬁi‘n:é became an adult, she applied to the Band for membership. Her three applications
for membership, hand delivered by me, were given to Donna Dah?grgh, then Band secretary.’
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8. The third application was submitted in 2009, To dﬁte,.np decusmn has beer made and Gina is not

‘on the Band list maintained by theBand, - =

9. Roland Twinn is the Chief of the Band, a Sawridge Trustee and up untll Band Committees were
- dissolved March 31, 2015, the Chairof the Membership Committee that recommends or
‘dismisses applicants to thé Chief and Council and controls the application process. He holds -
‘numerous other rales within the Band system including Director and CEO roles and has signing
“authority. The Band secretary and Membership Registrar, Fern Homa, reports to Roland Twinn
as does Mike McKinney, in house legal counsel fortheBand. ~ ° .~ .

' membership in 2013 anid within months their names were on the Band Membership List.

10. quaﬁ_d’s two sons, Roy and Alexander with a hon-Indian woman, first applied to the Band fbf L

befora e this.

Crista €. Osualdin} - -~ °

a Nofafy Pu

Sworn

S

~ Meanwhile, Gina’s 3 application for membership has beeh sltting since 2009 without decislon,

11. O December 14, 2015 Gira emailed Mike McKinney attaching a letter dated December6, 2015,
which are attached as Exhibit “B”, o

nér.for Oath

blie and Commissio

. Date: ,MQ@')E.ZJ:’I -

Katie Mcleod, Court Reporter .

hs: .

of il

for the Province of Aiberta - -

-~ Inand
. My'Appointme‘nt ex;

i D, 20,07

\_ .

s

<plres at.the Pleasure

. ofthe Lieutenant Goverrior:

ioner for Oat|
of Alberta

A Commissi

N

"Publie;
and for the Province |

- ANatary




12, Gma did not recetve a response She then emalled the Band February 5 2016 A oopy of her
emazl is attached as Exhlbit “er. - ; ; ,

13. Rofand thnn replied by letterdated February 17 2016 F copy ls attachedas Exhlbit “D" '

14. l was stunned by the February 17 2015 letter and replied thh my letter dated and hand
' debvered March 4 2015 to the Band offit ce, a copy ofwhich is attached as Exhibit "E"

< 15 Entering the Band ofﬂce, l saw Winona Twin, a former Band C(mncdar speaking wrth Ro!and
Twinn and felt tension: between thém. | informed Roland thadd léttarfor him infarmlng himof -
the contents of my. letter GlIna has been walting for more than 2 decades forthe Band to imake
a decisxon-on hera ppl:catmns. Wlnoha wan ‘commented she tao felt Roland Twirm had attacked
her mtegrlty She conﬁrmed she had seen Gina's file and applications whilé:on Councll and
: vouched that Gina’s applications have been delayed over two decades by the Band‘s faﬂure to
make a decasxon o ' . _ . .

16. After the March 4, 2015 exchange, Roland Twmn wrote me a ietter admomshing me for f‘ghtmg
fnr my daughfer, who Is an ad ult and can ﬁght for herself .

17 l'm snformed by Gma and do’ venly believe the Chief Council et the week of May 9“‘ then Gina o R
 received a call from Fern Homa to meetdune 13, 2016 with the Chlef and cOuncil abouther3® - . ~
§ membersh!p apphcatlon delayed smce 2009 . . , L . R

18, lam prepa_l:e.d to swear this_ as evrdence for the Court and for no improper purho"se". )

N

o wnmr-:sssn BEFOREME )
'Atthebm_!g‘lof ﬁm,"l‘h, ) /Z
Inthe Provinceof Alberta, . } - T

) - :

. 'fhe 2 (, ﬂay of May, 2016 .

Lmv Potskin

Witness










A165

Bt

R it T PO PR SR L R I S -

. From ma00120 hotmall com

0 . To: m.mekinnev@sawridgefirstnation.coni; |gotskin@hotmaﬂ coity; g naOOlZG@_hctmaﬂ com; QOlt s- E
. collins@shawi.ca; sawridge@sawrid efirstnation, com; ch.ret )sawridgefirstnation. com ..
L 'Subject' SawndgeApp!lcation Process. - . - i G e
f“ o Date Mon, 14 Dec 2015 13 48 18 -0700 - . 'r'* .
‘ The fo!!owmg letter attached itls from me, | have been waitmg for a response back from Sawndge for quxte
~~ . sometime now, and | am asking with great respect from your office to please send mea response back about
Lomy apphcation. RS

- 1 will follow up at the End of Jamuaryr 2016, If | haven't had a response back from your off‘ce by then p!ease
E .'A . respond by my email ginaOOlZO@hotmail com or by mail.

o :Thank you,

. Gina Donald—Potskin ; ('
. 7809352227 | o | 3: )(’ |
Co. . 4324378t S S s i
.+ Edmonton, Ab TéL 417 | I " .
| >
»
| 1



 ‘Sawridge First Nations -

Dear Chief and Coticil | B S
-,f_Wduld hke to kmdly ask _‘you’,t'\d pléasé put 'fo_rtli my appﬁﬁéﬁqﬁ.fqr Ba'z_id membership ; AsI

have been waiting over 2 decades for a decision to be made, but it seems to me that politics play -

more of a part than common sense. 1 haven’t heard back at al from the reserve at ll about my
 application or my phone request this past summer, or about how the process works? Is there not a
- deadline to have an application resolved, so there are no loose ends to tie yp? T'm sure there are

225 years?

T feel there éhbﬁidﬁ*t be a problem to push through myéppliéaﬁbﬁ, &s both of jﬁ?‘ﬁiotheir‘s' where

born into the reserve in 1975, and 1978. 1 was born on September 17; 1979 and my mother vas

i

~ disenfranchised ini October 1979, becatise she married a Metis mian, I would like to add now my .

father is 4 full status Indian from Mikasew First Nations, and he only waited 3 months 1o have

his application approved.

1 fesi t,hé;‘{e;is: n§ ,réasog tb k_e‘eﬁ,{my name off of the band list. As it also states in the court order

which happen on March 27, 2003, that it is my right to be in thie band as a full member. There is
to be no judgements on the woman we're Bill-C31, and they had every right toresume as a band
‘member even if they mairied outside of their reserve. B h
Tyoureadin: |

. sections 1 0,(_1)(%)(3,!;) that the reserve has to have an appropriate .ti;ne‘line to deal with band
. membership reviews, . - . CL e e I

Scenons 3A(I,u,m) I have provéd my culture, T lived on thie resérve at my grandmother house, T

participated as a jingle dress dancer for many years, and I attended sweats, I would loveto's »é
mycﬁlturc'aﬁdbeapaxtofacmmra;sctﬁng. - S :

 Sestion 5. [19] [20] [25] says you carinot réflse  baid member tht has the right to bs on the

* band tist if none of the rules set forth before the judgement has béen broken. I have not broken
any rules, and my mother hasn’t either by marrying out. My only judgement for ot being a
band ‘member was that my mother married out so I couldn’t be a band member, But now my’

" member.

. mother is & full band mernber again, - Therefore there is no.other reason [ cannot be & full band

1 have been pafﬁciﬁaﬁhg in 'the} proc_eediqg’s over the summei to see why, Sawridge is ﬁghtmg

future band membership. . And it seems to me .‘that.e“vér‘jrthiﬁg that is happening is all personal?

ther applications that have to be looked over and not only mine, and that have been sitting over |
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Whlch is very sad. As growing up as a Inchan in the czty, it has been dlﬁ’ictdt Always seeing
A Nanve s ﬁghtmg other Natzves over petty stuﬁ and not bemg proud to be an Indlan ’ ~

. But I managed to stay Indxan w1th the help of my eIders I value and chensh them. I wouldn’t B
- know a Iot of about how thmgs are supposed to be handled on the reserve, ds it i is practzced here
. inour meetmgs An Elder would open up mth a prayer, we smudge, and we listen to everyﬂlmg -

: 'Athat has to be saxd The Chaxrman/woman would be holdmg 1 talkmg stlck, and passmg itto .

whomever needed to speak; or we would have a speaker. Everyone s opmxon or expressxon of
mterest is taken to cons1deranon and you would leave the meeting feelmg good and posmve I

‘ would hke to ask 1f the same practmes are bemg held at the band meetmgs?

I would hke to ask ﬂns 50 I know when my apphcatlon is bemg looked over as soon as possxble
- Also that itis bemg done thh an open mmd and an open heart. Below are the Cxtatmns that
have researched by myself off of the internet, that are- valid and. have to be taken with utmost‘
"' cons1deratmn ‘Please contact me as soon as you can, as-I would like you to tell mé when and
- 'where my apphcahon w111 be takmg place Asit has beén 3 3 years that I have g1ven back both of
" my annheatlons to- your office... hnfh are ﬁ"eﬁ out and accurate fo m ) y kao wzedsc . :

: - Hav_e a ngeat day, ,
'Gina Donald-Potskin -

~ 4324 37t
| “’Ed'monton, AB TGIAJ?

C. 7809352227
H 7807052227

http //reports fja ge. ca/eng/2003/2003fct347 html

.Cxtatlon. Sawndge Band v, Canada (T D. ), 2003 FCT 347, [2003] 4F.C. 748

, Date.

March 27, 2003
Docket‘
T—66-86A

~10 (1) A band may assume control of its own membershlp if it establishes membershtp
;rules for itself in writing in accordance with this section and if; after the_ band has given

appropriate nofice of its intention to-assume control of its own membershlp, a majonty of.

the electors of the band gives lts consent to the band 's control of its own membershtp

2)A .band may, pursuant to the consent ofa majority of the electo_r_s of the band,
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rules for itself; and -

(@) after it has given appropriats notics of is intention to do 5o, establish membership

() provide for a mechanism for reviewing decisioris on membership. o

3. Each of the following persons. shall have a right to have his or her namie sntered in
theBandlist - .. . o RS

 (a) any person who, biit for the establishinent of these tule, would be entitled pursuant

‘to subsection 11(1) of the Act to have his or her name enter

in the Band List required

ta be maintained in the Depariment and who, at any time after these rules come into -
force, either. .~ - -0 S T S

(i) s lawfully résident on the reserve; or *

(i) has applied for membership in the band and, in the judgment of the Band Goundi,

has a significant commitment to, and' knowledge of,‘the_history, customs, traditions,
. “eulture ‘and .cc 1 : aracter and e tha
. cause his or her admission to ,mémbe_'rship’ in the Band'to be dét_r,im'enta} to the future

nd..communal [ife of the Band ‘and a character and lifestyle that ‘wollld .not

Wwelfare or advancement of the Band; - -

5. In’ considering ‘ani application under section 3, the Band Cotincil shall not refuse to enter the .

name of the applicant in the Band List by reason only of a situation that existed or an action that
was ta}cen before these Rules came into force. : : .

[19]The question that arises from .these provisions and counsel's submissions is -
whether the Act provides for an automatic entitlernent to Baiid membership for women

- who had lost it by reason of the former paragraph. 12(1)(b). If it does, then the pre-
‘conditions established by the Barid violate the legislation.~ .- - - -

‘{édllv?a@gréph 6(1 )e) of the Act entitles, infer afia, women who lost their status and membership

becauss they married non-Indian men to be registered as status Indians. * .

[25[The meamngtobe giye,n to the ,chi;d ~"’en:titledf’ s it is used in ﬁarégraipﬁ 6(1)(c) is
clarified and extended by the definition of “member of a band” in section 2, which

stipulates that a person who Is entitled to have his name appear on a Band Listis a

member of the Band. Paragraph 11(1)(c) requires that, commencing on April 17, 1985,

‘the date Bill C-31 took effect, a person was entitled to have his or her name enterad in a

Band List maintained by the Deépartment of Indian Affairs for a band if, inter alia, that

person was entitled to be registered under paragraph 6(1)(c) of the 1985 Act and
- ceased to be a member of that band by reason of the circumstances set out in
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\Catherme Twmn ,
' From. e GmaD <gma00120@hotma|lcom> ,
Sent: : ) ' Friday; February 52016 11: 26 AM
o T . - Catherine Twinn . -~

* Subject: . PW:BIllC-31concen

" From: gmaOOlZO@hotmall com B o
* To: _mlsf_sh ainc-inac.gc. ca; m. mcklnnev@sawndgef‘rs’cnaﬁon com; Qortras-collms@_shaw ca;

- sawridge sawnd'ef’rstn'atron com

mmdm@aadnc—aandc ge.ca
o Sub;ect BillC-31 concern :

: Date Fri, 5 Feb 2016 11:23:46 -0700

o Hello,
A l am lookmg for a correspondence back to me wath ina reasonable tlme Thank you

' My name Is Gina Donald I have been waiting to hear from a Reserve Membership (Sawndge First Natlons) ln '
Lo whlch 1 have applied to over 2 decades ago, and with a follow-up letter " ve written and emalled to the Chief,
- Acouncrl and their lawyer back in December 2015. | have not heard back from any of the members, -

‘ They are not following up with a court order from ( mis-sli@ainc-inac.ge.ca ) which clearly states they have to
o have a timeline lnto reachmg a decrs:on upon my membership. and others.

: N belleve my concern as a Bill C-31, | have to report this as a concern and has to be added to the constant "
=gender equrty | have to face As there is stlll Iegrslatlon belng broken under the Mclvor V. Canada

S Both my mother and father are: full status, also my two brothers who where both born as Full Status lndlans
o f'.‘zlnto Sawrrdge First Nations, but 1 wasn't borna status Indian because at the time my father was consider Metis
e -and not a Full Status Indian: either way both of my brothers shouldn't have been puton membership, ast

E"“‘ ~+

A169

- wasn't. But non the'less, both my brothers we're born Full Status and | was the only one who was not Born a .

B . Full Status to the Sawndge lndlan Reserve

= ‘.-There is pretty much no next step for me except just to keep waltlng untll Sawndge makes a decrsron upon my o 3
’ appllcatlon They have put forward appllcatlons that we're filled out and harided in last year, and appllcatrons v

) that have been on the wartmg list less than 2 years. Ifeel more needs to be done, and as | continue to wait to

- hear from Sawrldge, I would like you to add my complaint to the growlng unresolved membershrps that are '_ g o 5

" , being lgnored
ook forward to hearing from all included in my email.
(T Please Contact Me,

“Gina Donald



. 7809352227 L SR




NCER

deas



Hap

(o
Ve Turd

S5 ‘"'sifrn
:3%,';,};@‘5’:
s

25

|
; .
;

e
5, :‘)‘:’J%W




R

ek

L
iy

e b s
/; Ry

. P
..

.

.

POy e s

AT TR

v







o
R s

. This is Exhibit « m" referred to In the
idavit of

. -
4 ,e.f?’-,‘ia.»

REGISTERED MAIL | e s T,
' . Sworn” i
s/ December 10, 2013 ' o bem’“’s-w--«'---h? -------------- day
- e Alfred Jo _ o s AD,, 20, 171
M:_.) Agraa J&ssaph Potskin Q é,a CY .,
P» . OX1 . N < AN-- R - ‘\.I:Q..
Slave Lake, AB TOG 2A0 " and o oSSt iof s
Dear Mr, Poiskin Crista C. Osualdini
- ar W ‘_C - . - @ Notary Public and Commissioner for Oaths

Lo U . In‘and for the Province of Alberta -
BE; Membarship Aoplication " My Appointment expires at the gg:ura
et a I .of the Lieutenant Governor .
. Your application for membership In the Sawridge Firat Nation has been raviewed by the Councll,
Pleass take notice that the Council has denlad your application for Membership In the
Sawridge First Nation. This decision was made pursuant to the Mambership Rules,

" Basad on your epplication it was determined that
‘ 1) You danot hava any speclﬁc ‘frighr to héve your name eniersd in thé Membership List of

the Sawridge First Nation, - N
2} Tha Council concluded that it would not ke compelied to exercise its discretion to add
your name to the Membership List as i did not feel, in its judgment, that your admigsian
into Membership of the First Nation would ba In the best infarasts and welfara of tha First
Nation. Tha Councll considered your commitment to, and knowledge of, the history,
customs, traditions, oulture and communal life of the First Nation and your character and

. Westyte In making this datarmination. ' : c

Pursuant to Section 12 of tha Mambership Rules, you ars srtiled to appeal this decision ‘to he
Electors of the First Nallon by delivering a Notice in Writing to the Council &t the First Nation
Ofﬂge withln 15 days of receipt by you of this tetter, , - ' .
Yours truly, * ;

gAWRl_DGE FIBST NATION

. 806 Carlbou Troil NE « Sawridge LR, 1506
Box 326, Slave Luke, AB T0G 2A0 .

L)

“Telephone: (750) 349.423)
o Fax(780) 849-3445
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C Form 49
Alberta Rules of Court
Rule 13.19 .

COURTFILENO. 1403 04885
0 in the

I LLTY '1!'& )
: -m..-....‘l.»‘-‘t.?..'.»‘.‘zh
ey, L

.
Pretrina,.,

COURT : COURT OF QUEEN'S BENCH OF ALBERTA
et AY

~AD-20 10\

mi N . ,'"“".;;‘"
lhcer.mem of er 'eorrmOB‘hs ravny
INTHE MATTER OF THE SAWRIDGE BAND INTER 2 Notary py e C: OSuaigiy

JUDICIAL CENTRE EDMONTON

VIVOS SETTLEMENT, APRIL 15, 1985 (the “1985 i, Mand for tha. Comissioner for
Trust”) and THE SAWRIDGE TRUST, AUGUST 15, PPointment expi;:',we of Alberta aths
1986 (the “1986 Trust”) Ofthe Lisutenans . "¢ Pleasure
. Sovernor
APPLICANT CATHERINE TWINN, as Trustee for the 1585 Trust and the 1986 Trust

RESPONDENTS ROLAND TWINN, BERTHA L'HIRONDELLE, EVERETT JUSTIN ‘IWIN'and MARGARET
: WARD as Trustees for the 1985 Trust and the 1986 Trust

DOCUMENT AFFIDAVIT

ADDRESS FOR SERVICE McLENNAN ROSS LLP Lawyer: Karen A. Platten, Q.C.
AND CONTACT #600 West Chambers Telephone: (780) 482-9200
INFORMATION OF 12220 Stony Plain Road Fax: (780) 482-9102

PARTY FILING THIS Edmonton, AB TSN 3Y4 Email: kplatten@mross.com
DOCUMENT A File No.: 281946

AFFIDAVIT OF ALFRED POTSKIN

SWORN ON THE 26 DAY OF NOVEMBER, 2014

1, Alfred Potskin, of the Town of Slave Lake, in the Province of Alberta, SWEAR AND SAY THAT:

1. 1 am an individual who is resident In the Town of Slave Lake in the Province of Alberta and, as
such, have a personal knowledge of the matters hereinafter deposed to, save where stated to be
based upon information and belief, in which case I verily believe the same to be true.

2. 1 was born on April 26, 1946.

3. 1 grew up on the Sawridge First Nation Reserve and was a member of the Sawridge Band -
through my father's status as a Sawridge Band member. My father was a member of the
Sawridge Band until he applied to Indian Affairs to enfranchise in or around 1954 due to the
social, legal and other circumstances affecting status Indians at that time. As a result of my
father’s decision to enfranchise, I lost my status as a Sawridge Band member.

4, As a child, my family moved around between the Sawridge First Nation Reserve and another First
Nation Reserve in the Lesser Slave Lake area. I often lived with my Uncle Albert and Jean

H:\WDocs\144194\00882749.00C . _ Page 1 of 2
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6.

SWORN BEFORE ME at the
City of Edmonton, -

in the Province of Alberta

the 26 day of November, 2014

A Commissioner for Oaths id and

Potskin on the Sawridge Indlan Reserve, I would sometimes live with my parents and sometimes
on my own, . .

From approximately 1990 to 1999, with the permission of late Chief Walter Twinn, I lived in my
trailer on the Sawridge First Nation Reserve near my Aunt and Uncle who are Sawridge Band
members. ‘ : .

In cr,'_a.round 1998 or 1999, about two years after the death of Chief Walter Twinn, I was advised
through Mike McKinney, legal counsal for the Sawridge Band Council, that I had to move my
trailer off the reserve and leave the Sawridge First Nation Reserve because I was not a Band
member, ' : '

I appiied to Sawridge Band Council for membership in the Sawridge Band on or around 2011. My
cousin Lilly Potskin dropped off my Band membership application to the Band office. I was never
called in for an interview or asked to answer any questions or concerns.

I recelved a letter dated December 10, 2013 from Michael McKinney, Executive Director of the
Sawridge First Nation, advising me that my application for membership in the Sawridge First
Nation had been declined. Attached as Exhibit “A” to my Affidavit is the December 10, 2013
correspondence from Mr, McKinney. : '

I swear this as evidence for the Court and for no improper purpose.

-
l

-

AR, P -

for the Province of Alberta

a Notary Public

ista C. Osualdint
Cna;id Commissioner for QOsths

n and &y the Proaines of Ah:ﬁ:«; e
Ny Appaiatment expies al he Pleasus
o of the Lieutenant Governar

H:\WDocs\144194\00882749.00C ' ’ Paga20of 2
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REGISTERED MAIL
December 10, 2013

TR UM, Alfred Joseph Potskin
' P.0. Box 1825
Slave Lake, AB TOG 2A0

Ozar M, Pofskin.

Yoﬁr application for membership In the Sswridge First Nation has been raviewed by the Council,
Pleaas take notice that tha Council has deniad your application for Membership In the
Sawridge First Nation. This decigion was made pursuant to the Membership Rules,

B8asad on your application it was determinad that;

1) You da not have any specific “right” to have your name entered In the Mambarship List of
the Sawridge First Netion,

2) The Council conciuded that it would not be compalied to exarcise its discretion to add
your name to the Membership List as i did not feel, in its judgment, that your admission
into Mambership of the First Nation would ba in the best intarasts and welfara of the First
Nation. The Councll considered your commitment to, and knowledge of, the history,
customs, traditions, culture and communal lifg of the First Nation and your character and
litestyle in making this detarmination. ‘

Pursuant to Section 12 of the Membership Rules, you are entilied to appeal this decision fc the
Electors of the First Natlon by defivering a Notice in Writing to the Council at the First Nation
Office within 15 days of receipt by you of this letter. '

Yours truly, " . BERE '
gAWRlOGE FIBST NATION
or:

This is -Exhibit G’ " referred 10 In the

Affidavit of
Michaal R. MeKinnay SRy %}rm

Executive Director

A Commissioner for Oaths
in and for the Province of Atberta

Crista C. Osualdini "
a Notary Publc and Cr MpvESIOnH f{)r Qaths
’ - in and for tee Pror e

My Appointment 2xp

806 Caribou Teall NE » Snwridge LR, 150G- . of the %feuiena“’ o Telephone: (740) §49.4331
Box 326, Slave Lake, AB TOG 2A0 K : Fax: (780) 849-3446
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SWORN STATEMENT OF LARRY CARDINAL

1, Larry Cardinal, retiree, and adoptive father of Kieran Cardinal, of the Hamlet of Calling Lake, in the
Province of Alberta, do solemnly swear that: .

Family Backg_ round

letter from INAC requesting Ardell’s declaration he was the biol ical father.

1. Iamthe adoptive father of Kieran Trevor Cardinai, (herelnafter referred to as Kieran) born March
20, 1985. - : ‘ '

2. * Sandy Cardinal nee Schroder (hereinafter referred to as Sandy) Is Kieran’s adoptive mother,

3. Kieran was the blological son of Ardell Twinn (herelnafter referred to as Ardell) and Pamela
Masuda (her_elnafter referred to as Pamela) and given up for adoption at birth.

4, Pamela was 15 Years old when she became pregnant and 16 years when she gave birth to
Kieran. :

5, Pamela lived with Sandy and myself for the last 6 months of her pregnancy. Sandy is Pamela's
maternal Aunt and sister to Pamela’s mother, .

6. Pamela thought of giving up her baby to Children Services but asked us to édopt her baby which
we were honored to do and did. Kieran Is my only and much loved child.

7. Ardell abandoned Pamela shortly after she became pregnant and thereafter engaged in
avoldance and denial patterns. He was enabled by leaders of the Sawridge Band (hereinafter
referred to as the “Band”) that he was the father of Kieran and his lineage entitied Kieran to be
on the Band List. ‘

Sawridge Band Membership

8. At the time of Kierans birth the.1970 Indian Act rules were in force and had not yet been
amended by Bill C-31, enacted on or about June 27, 1985. )

9, Kieran as the illegitimate child of a male Indian should have been on the Band list at birth,

10. Kieran's biological mother Pamela is now a registered Indian. Both of Kieran's biological parents

- are registered Indians and Ardell Twinn is a member of the Band.

11, On July 4, 1985 the Band was given notice by the Minister of then Indian Affairs (hereinafter
referred to as “INAC”) that the Registrar was transferring the Band List to the Band, thereafter
administratively responsible for maintaining the List. _

12, 1 am aware of others not on the Band List who the Court ordered be put on the Band List without

: having to apply to the Band. Sandy and I talked about this wondering why Kieran had to apply.

13. In December, ;985 Kieran's adoption was finalized. : :

. ; in

14.  On or about August 16, 1988 I applied to Indian affairs M!N&Wa%$@#& a

A ..
AL b AL

e

Sworn belote me this \2.

day

1 of A AD.,20.L).
Crista C. Osualdint Mm (. = O

ic and Commissioreer for B G
® NO{?\?’ :\tébflt‘; fhe Province of Alberta A blotany c./
My Appointment expires at the Pleasure
of the Lieutenant Gavernor

N 55*,-:vbena.

by and e i

issizner for Oaths
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22 Years of Avoidance, Denial, Uncertainty

15,

16.

17,

18.

19,

20,

21.

22,

From 1988-1999 1 trled many different ways to get the declaration from Ardell, all of which
failed. The avoidance and denlal patterns included:

a.  Ardell being very hard to contact.
b. * Ardell and the Band not returning calls.

¢ When I was able to reach Ardell he claimed the Band did not want him to sign the
declaration. '

d.  When I contacted the Band, their Story was that the Declaration had nothing to do
with them and it was Ardell's decision.

In June 2006 I hired a laWyer from a law firm, McBean Becker Cochard, to seek a Court order to
‘compel paternity testing.

On or about February 15, 2001 the paternity tests were presentéd to the Court who declared
Ardell the biological father, o

On March 16, 2001 Kieran was finally registered as a Treaty Indian under 6(1)(a) of the Indian
Act.

In April 2001 I attended the Band office requesting a band mémbership application form that was
some 43 pages long.

In May 2001 Sandy had a telephone conversation with then Chief Bertha L'Hirondelle, a Twinn
family member, to discuss the membership application form and process. Sandy kept detailed
notes which I've reviewed. One topic discussed was the inappropriateness of many questions
which requires essays. Kieran was a minor at this time. Bertha L'Hirondelle indicated that the
Chief and Coundll were re-evaluating the application for minors. Bertha L'Hirondelle questioned
Kieran's tight to membership as he did not know the Twinn family and denied knowledge of
accasions when Kieran was in the community. Bertha UHirondelle also suggested Kieran did not
have a right to be on the Band List, as the Band decides, and we should talk to someone who
can Inform us of this, Bertha L'Hirondelle refused to offer her support for Kieran's application,
Notes of that conversation were documented and retained.

In October 24, 2001 I called then Chief Bertha L'Hirondelle about the membership application. I
was told we did not need to include the requested passport, birth/death certificates as Chief and
Councif were familiar with all the pariies concerned. That conversation was documented.

In February 2003 I hand delivered the completed application and reference letters under a cover
letter dated February 24, 2003 signed by Kieran to the Band office. I asked the Band secretary to

bring this to Ardell’s attention, a Council member, and that it go before the next Council meeting,

Attached as Exhibit A is Kieran's February 24, 2003 letter to the Band without the enclosures.

In July 2003, I spoke to Roland Twinn, now Chief of the Band whose Aunt, Bertha L Hirondelle,
remained on Coundil, about the status of Kieran's application. Roland Twinn claimed the Band
had no knowledge of the application and Ardell did not bring i to Council, I travelled to Slave
Lake from Fort McMurray and hand delivered another copy to Roland Twinn.
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- 24,

25,

26.°

27.

28.

29,

30.

3L

32.

33.

34.

On or about December 110, 2004 Kieran was now an adult and wrote the Band asking for a copy
of the Membership Rules and authorizing me to communicate and recelve Information on his

_ behalf.

From July 2003 to May 2006 1 and Kieran regularly made inguiries of Ardell, Bertha L'Hirondelle,
Roland Twinn and in house lawyer, Mike McKinney about the status of Kieran's application. Again
they were virtually impossible to get a hold of. When 1 did make confact the answer was the

same - the Band is busy with other matters and will get to it eventually.

In May 2005 1 contacted Catherine Twinn out of frustration. She undertook to bring Kieran's
application to the attention of Mike McKinney and the Chlef and Councll and asked a setiss of
questions as to who I had contacted. . o,

On or about June 2005 I contacted Catherine Twinn again letting her know I contacted Mike
McKinney about a meeting with Kieran and the Chief and Qounci!._

From June 2005 'forward it was the same pattern —~ repeated calls and/or communications to the
Band with no response. :

March to April 2006 Kieran and I called the Band many times to check on progress. We always
got the same answer — the Chief, Council and Mike McKinney are in meetings or out. We left
many messages but not one of them replied. In particular, Kieran called Chief Roland Twinn, his
uncle, who did not reply.

In April 2006 I again drove to Slave Lake and attended at the Band office. I was told Bertha
L'Hirondelle and Roland Twinn were out of town. I ran into Paul Twinn, Ardell’s brother, who was
on his way to see Ardell. I gave Paul Twinn my card with my cell phone number and asked him
to have Ardell call me. Ardell never called me.

Kieran had graduated from high school and was interested In taking a management degree and
music courses at Mount Royal College, belng very talented in music. He was living on his own
and discovering how tough it is to be on his own, and simultaneously attend school. I wanted to

. talk to the Band about what support there might be for Kleran to go to school. I was helping

Kleran financlally but my capacity to do 50 was very limited.

At this point we were totally frustrated and ready to agaln take legal action. Four years had
passed since the application was submitted. I had Incurred significant legal costs In relation to
Kleran's paternity and application process, I advised Roland Twinn I did not want to take legal
action and was told to “go afead, it’s Just another law suit'.

Ardell made no effort to bulld a relationship with Kieran and had only seen him once, shutting
Kieran out, as had Influential members of Ardell’s family. Kieran tried to communicate with Ardell
but gave up. Kleran had lived in Slave Lake for 2 years and no one from the Twinn family talked
to him when they saw him. o S

In May, 2006 I again contacted Catherine Twinn apprehensive about involving her but with

nowhere else to turn. I was aware Catherine Twinn had invited Kieran to dinner and ordered by .

Ardell, who had been a Band Councllor, to stay away from Kieran, I explained to her that the
Band officials were ignoring us, that we took a lot of time to fill out the 43 page Questionnalre
and the Band should have the courtesy of letting Kieran know where he stands. Kieran, Sandy
and I fully believed Kieran was entitled to band membership, did not understand why he had to
apply and why the process was so difficult. I was ready to go to Court,
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35!

. 36,

37.

38.

39.

41,

I was informed by Catherine Twinn she again raised the issue of Kieran's membership with the
Band and its advisors,

In mid-August, 2006 Kieran got a call from the Band office to set up an interview September 27,
2006. Kieran was now interested In taking an Instrumentation Technologist Program at SAIT.

On about September 27, 2006 Kieran was finally granted an interview of about 45 minutes with
Mike McKinney, Chief Roland Twinn, Councilor Bertha L'Hirdondelle and a male person. ieran

immediately reported to me that he was not Impressed, felt it was a waste of his time driving 6 .

hours one way and taking time off work and was upset at what had occurred: ’
_» Roland Twinn and Mike McKinney did all the talking, starting off by asking Kieran what
he wanted, what he was after, if it was a cheque he wanted;
*  Kieran was also asked many questions about me;
*  Kieran would have to come back for a 2 Interview with all the band members.

I immediately called Mike McKinney for clarification on guestions asked about me, what happens
next and a time line, As usual, I never got a reply back but I kept calling leaving messages.

In about the second week of January, 2007 Kieran had his second meeting, again Immediately
reporting to me about what happened as follows: , ‘ :

¢ Present from the Band was Ardell, his sister Arlene Twinn, Elder Walter Felix Twin, and
two other people, including possibly Paul Twinn; : _

» With the exception of Eider Walter Felix Twinn, Kieran was asked many questions by
some of those present. The line of questioning was hurtful and upsetting, rooted in
suspicion that he just wanted membership for financial gain; ‘

s He expressed his anger at how he felt he was belng treated without respect or open
mindedness, as though he was not a human being and not family in any way;

* The absence of relationship they blamed on Sandy’s family who allegedly limited Kieran's
contact with them. ’

Shortly after this 2™ interviéw, In mid to late January, 2007 Kieran was asked by the Band for a
copy of his birth certificate which he provided.

On April 25, 2007 Kieran received a call from Chief Roland Twinn that his application for
membership had been accepted. . :

If we had not persisted, spending time, money and resources including hiring lawyers, Kieran's
exclusion from birth to then would undoubtedly have continued, It took 22 years of dogged
persistence to have his name added to the Band list.

fterma Ban ership and in e Trauma

42,

43,

By the spring of 2007, with Kieran living In Calgary, we decided to sell our home iIn Fort
McMurray. I received a call from David Midbo asking for help to secure an apprenticeship in Fort
McMurray and I helped him. David Midbo is the son of Clara Midbo, Bertha L'Hirondelle’s sister
and Roland Twinn's Aunt, Clara Midbo and her sister Fri Draney applied for Band Membership
in February 2001 and by April, 2002 were admitted into membership, Their five children applied
for band membership in March, 2003 and were admitted into band membership by April, 2003,

While Kieran was working as an instrument techniclan in Calgary, he was taking a fourth class
power engineering course on his-own and asked the Band for tution and books fees of $700. He
was denied this assistance.
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44,

48,

46.

47.

48.

490

51.

SWORN BEFORE ME at the
Hamlet of Calling Lake,

in tha Province of Alberta
the 1st day of April, 2018

In Mareh, 2010 Kleran was hit with a large tax bill for a wab based company he ran selling and

producing music. This ate up all his savings for school, delaying an April start until at least

October, 2010. Kieran was devastated. He now considered enfranchising from the Band like

former members, Including his biologleal paternal grandmother, Terry Auger. It was well known

ﬂgt yt’t‘:e:d':i;;nd’s per caplia paycuts to then enfrandmlsmg Band menibers exceeded $600,000 In
ay’s dollars,

I urged hlm to carefully consider such a drastic step, However Kieran had lost conﬂdence and
trust in the Band's {eaders who also ran the Trusts and influenced the Lesser Slave Lake Indian
Regional Council. To him, they were a source of trauma he needed to remave from his life, They
had unreasonably delayed adding his name to the Band Ust by engaging In administrative
excluslon and discrimination, They had demonstrated they had no Interast In supporting,
knowing, understandlng, Including and relating to him.

To date, l:here Is no relationship between Kieran and Ardell or members of Ardell's family Ktsran

deleted Ardell fmm his Facebook, s hava 1

By 2012 Kieran was still cansldering surrendering his band membership. The Band Introduced a
Repeal of the Per Caplta Pay Qut on the Surrendet of Membersh!p Adt, in Qctober, 2013 which
was passed In early 2014,

I could not understand - and still don't — why Kleran was not simply put on the Band tist by the
Band leaders' whose actions demonstrated they were Incapable of runiding the Band's

membership affalrs. 1 fost eonfidence and trust In the Band's handling of membership and feel
thelr misconduct fimits whatever right they claim to declde membership. There Is no cedalnty or

falmess for applicants like Klaran including those with a clear Hght to be added to the Band List.

Kleran has abandonment and trauma Issues from tﬁe maltreatment he eicper!ehcéd, before énd :
after birth, including denfal and rejection by his biological father and other Twinn family

members, because his biological mother was too young to keep him and our traumatizing
-expetence having his name included on the Band list which should have been from birth. ’

He has anxiety and anger as a result of this history which Is slowly healing. He Is determinedly
making his own way farward as an adult, He Is gainfully employed, in 8 committed and loving
relationship, has many hobbies, works out ragularly, takes care of his health and has assumed
home ownership. He recelves no help from the Band and very little from the Trusts although he
is 8 beneficiary of both Trusts, He was a beneficlary of the 1985 Trust before his name was
addad to tha Band List but never recelved benefits from that Trust,

1 swear this as evidence for the Court and for no improper purpose,

-
ot S St Soastf N St? St Sguh

A Commissloner for Qaths inand -
for the Province of Alberta

Clarence Carding]

" ‘gdcrgxrntrnlsgoner for Oathy . :
he Province of Alb,

M.D. ot‘Opponunhy No, X;m‘ >
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¢
up:-
February 24, 2003
Chief Bertha Twinn/L'Hirondells and &
Sawridge Band | :
Box326
Slave Lake, Alberta
T0G240
Deat Cliiefand Counil
This application for Beod Mentgdii v snyeelf (Rieeae), y Dod
(Laxty Cerdinal), and my Momfndi Car g o minor T found thata ot of the
quastions do notapply to me aEare more snitde plicable to adults, We have tried
to answer &ll of the questions & 011 ion and have noted thoss that ave niot
applicableto me, 4 v o '
. Aisaton&e.ﬁmtduﬁngatelep 1% nveraation between my Dad aud Chicf Bertha on
'r'“""; ,ﬁoctobam.zooz,mxnaamdi:gem y Chief Bertha that we did not nead o pravide
: ¥ " pasport, birth, marringe, and death certificates as asked for in the epplication. Chisf
Bsfmastatedthatshahndtha&uncﬂmrmwwithaﬂthaparﬁex(fanﬁly)unmy. ‘
application. They also concluded that a Iot of the questions do not peitaln to measlema
minor and io fill out only ihose that we can, : ‘ ,
Tam looling forward o bearing from this Chief and Council on your decision of approval
of my application to the Sawridge Band, . . ‘ ‘
Yours singerely .
Yoo L O
— Kieran T. Cardinal T
o *mumsdnin e
ek 2N m’-nr'ﬁém:\‘ew@rf o
Co: file : oSl ,
¢, A5
g’&r Clarence Cardinal
Commisioner for Ogipg

In and for the Province of Alberts

M.D, of Opporunity No, 17
Coun

LCouncillay
Expiry mr 2017
Signature: N .
N
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. . SWORN STATEMENT OF SHELBY TWINN

I, Shelby Twihn, biological daughter of Paul Twinn, of the City of Edmonton, in the Province of _Atbexta,
do solemnly swear that: ‘

Family Backgroun

1. I am the biological daughter of Paul Twinn, and my paternal grandfather was the late Walter
Patrick Twinn, * Settlor of the Sawridge Band Inter Vivos Settlement, April 15, 1985 (the
“1985 Trust”) and the Sawridge Trust, August 15, 1986 (the “1986 Trust”) (collectively
referred to as the “Trusts”), and former Chief of the Sawridge First Nation (hereinafter called
the "Band") and, as such, I have personal knowledge of the matters hereinafter deposed to,
save where stated to be based upon information and belief,

2. My mother is Kristal, who was married to Paul Twinn and lived on the Sawrldge Indian
o Reserve until 1 was about 5 years old. She left never to return, except for the funeral of my
grandfather on November 4, 1997, taking me and my younger sister, Kaltlin.

‘ 3. I was very young when she left but know something about her situatlon, experience and
r reasons, including how she had been treated. Her situation was very painful and she chooses
not to recall it '

- 4. My mother avoided all contact with the Twin(n) family and the Band since we moved to
Prince George when I was 6 years old. ) :

5. My mother remarried and that man Is my father who raised and unconditionally loves and
o embraces me and my sister Kaitlin, also the biological daughter of Paul Twinn.

6. 1 have no contact with Paul Twinn who made no effort of any kind to have a relationship with
me and my sister Kaitlin, As we were growing up, he did not support us in any way induding
financially, nor provide support of any kind to my mother, In fact, my mother had to resolve
a number of liabilities Imposed on her by his conduct such as a motor vehicle accident that
saw her sued as a co-defendant,

Sawrjdge Trusts
7. I first leamed of my beneficlary status under the 1985 Trust during a conversation with
Catherine Twinn September 27, 2013.

o 8. Paul Bujold, who I am informed by Catherine Twinn is the Trust Administrator, never
contacted me or my mother to explain the application process, my beneficiary status under
the 1985 Trust or the Court application process to-change the definition of beneficiary of the
1985 Trust to band membership under the 1986 Trust. I have no resources to consult a
lawyer or access the Court to ensure my beneficiary status Is not compromised,

9, I first leamed of my beneficiary status under the beneficiary definition in the 1985 Trust
where you do not have to be a Band Member but descend from a male Indian who Is a
beneficiary. Specifically, you do not need to be a band member as required under the 1986
Trust.
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Band Membership

10!

11.

12,

13.

14,

15.

16.

Sometime after I moved to Alberta from BC in 2013, 1 communicated via Facebook with

Arlene Twinn, sister to Paul Twinn, who asked me to complete a Membership Application”

form and indicated I would be admitted into band membership i I applied.

I have reservations about applying for band membersﬁip and have not acted on Adene’s
invitation. ’ o

I wish to have beneficiary status under the 1985 Trust but not band membership (which
gives you beneficiary status under the 1986 Trust). I have educational goals and sponsorship
from the 1985 Trust would help greatly, , :

I understand benefits under efther Trust are the same and there Is no doubling of benefits
being a Beneficiary of both Trusts. _ :

My reservations about applyihg for band membemhip include:;

a. Aneedto maintain healfhy and clear boundaries for my wellbeing, given the 'history of
the family, the addictions, unstable inter-personal relations, factions and personal
animosities and dislikes; .

b. My unwillingness to be admitted while others of equal entilement are denied such as
Deborah Serafinchon, blood aunt by birth; ‘

¢. Not alarming my mother and father whose support and love have been unconditional and
unwavering;

d. The needto cérefuliy screen what 1 chose to bring into my life;

e. it would be premature to apply unti and unless I know the situation fully, have my eyes
wide open and have established loving, trustful and safe relationships with members
which at this point, does not seem probable;

f. My lack of commitment to being a participating Band member given my life, interests,
relationships and priorities are elsewhere;

My sister Kaitlin is three years younge} than me. I was born in 1992. Caitlin was born in
1995, , '

I know my sister Kaitlin very well and love her deeply. I would not want her to have to apply
for band membership to qualify as a beneficiary of the Trust. She loves to read, enjoys her -
own company and is more solitary than outgoing and extroverted. She would not want to go
through a band membership application process. I know she would not feel comfortable and
would never apply. )

I believe that like me, Kaitlin has goals and aspirations. Having beneficiary status and access
to benefits such as Educational funding would be of great benefit and value,
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18. I firmly believe my paternal grandfather, the late Walter Patrick Twinn, who settied these

. Trusts intended to Include us as beneficiaries regardless of our connection to the Band, lack
thereof, or band membership status. I oppose changing the rules that define beneficiarles of
the 1985 Trust to be the same as the 1986 Trust, namely Band membership.

19.  The Band has only 44 members suggesting the membership rules and process are skewered.
- Persons admitted into membership are those chosen by the Chief and Council. Maintaining

the 1985 Trust definition of beneficiaries ensures a larger, more inclusive group beyond those

with band membership. In particular, it includes women who marry male band members and

thelr children, Based on what I know of the experience of my mother, Shannon Twinn and

Catherlne Twinn, if it were up to the Chief and Council, they would never be included as
beneficiaries.

20. I swear this as evidence for &1e Court and for no improper purpose;

sw;:ém BEFORE ME at the )

£y of _EVnngnirivd, )

“inth &mvi ce of Alberta )
the Z_ day of 2015 . ) ﬁw

//) / )€ BY TWINN
)
A Comm!ss‘fonZ?or Qaths in and )
for the Provinde’ of Alberta

N g0 Braoe |
@th ‘(\S‘:?’LL(W
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SWORN STATEMENT OF HEATHER JACQUELINE POITRAS

A187

I, Heather Jacqueline Poitras, of the City of Edmonton, in the Province of Alberta, SWEAR AND SAY
THAT: - .

Family Background and Roots in the Sawridge Band

1. . Iam an individual who resides in the City of Edmonton in the Province of Alberia and, as

such, have personal knowledge of the matters hereinafter deposed to, save where
stated to be based upon information and belief, in which case | verily believe the same to
be true. ' . : )

. lwas bom‘ July 24, 1970. | have two older sisters, one late older brother, one younger

sister, and two adopted younger brothers. We have the same parents. Elizabeth
(Potskin) Poitras (hereinafter called “mother”) was legally married when she had all of
us. _ :

. My late father, Homer Poitras, could have been a registeréd Treaty Status Indian and a

member of the Kehewin Cree Nation, but chose not 1o.

. The effect of my parent’s marriage was to enfranchise rhy mother from being a Treaty

-Status Indian and Band Member of the Sawridge Band (hereinafter referred to as the
“Band”) and to exclude all of us from being recognized as Band Members. :

. My grandmother, Jean Potskin prbudly lived on the Band reserve for decades until her

death, as did many of my relatives including my grandfather who was a Band Councillor,

. My graﬁdmcther sought'my inclusion as a Band Member, despite concerns of reprisal.

Her efforts for our inclusion were unsuccessful and certain members of the Band made it
well-known that they disliked her. She resisted inequality, unfairness, discrimination and
hierarchy that demands silent obedience. She was always spirited this way. For
example, she told us the story of the police coming to her home on the reserve to take
the children to Indian Residential School which she resisted and prevented.

1985 Bill C-31
7. When Bill C-31 was passed in 1985 | became a registered Treaty Status Indian and was

given the Band number. But the Band had control of its Band List and | was never added
to the Band List. During this period, my mother applied for all us to be included as Band
Members, but was unsuccessful in accomplishing this while we were minors.

- 1 am informed by my mother that other children in the same circumstance as me, such
as Vera Twin-McCoy, somehow retained their registration as Treaty Status Indians and

full Band Membership even though their mothers married non-Indians. At least two of
Vera's children were fathered by a non-Indian man yet all three children are Treaty
Status Indians and Band Members. Vera McCoy married Jody McCoy who is the father
of two of her children. Jody McCoy was a non-Indian with no aboriginal descent. |
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wonder why | am treated differently, especially when both my parents are of Aboriginal
~ descentand Cree speaking. ' _

9. My mother and my older sister, Tracey Poitras-Coliins, are Band members. | am a
“Treaty Status Indian, but do not yet have Band Membership even though | applied to the
Band after | became an adult. ' ,

10. My mother was Court ordered onto the Band List, along with others, by Justice James
Hugessen of the Federal Court by Order dated March 27, 2003.

My Experlence Applying to the Band for Band Membership

11. As an adult, in the 90's, | requested a Band Membership application form, but did not
complete it or submit it because the form was so long, inappropriate, offensive and
invasive. A few years ago, 1 again requested a new application form, because | was
informed that the application form changed. | completed it and couried it to the Band
office in March 2013.

12. | contacted the Band in September 2013 via a registered letter to notify them of my new
home address. In that letter | asked for information on the application process and the
status of my application to become a recognized full Band Member. .

13. On October 2, 2014, my oldest son, Theoren Gregory Poitras, was murdered. | sent
another registered letter to the Band fo update my Band Membership application. | have
not received any response from the Band Chief or Council, or the Band's legal counsel,
Mike McKinney.

14. | recently learned from various band members including my mother, that the Chief's son,
Roy Twinn, whose mother is a non-Indian and not of Aboriginal descent:

O

[/

is now a Band member;
voted in the February 17, 2015 election;

applied for Band Membership in 2013, the same year | submitted my
application as an Aboriginal person of descent from both parent's;

within months of applying, his application was approved; and,

just months before the February 17, 2015 election, was admitted into Band
and now has Band Membership and voting rights;

" 15. There are only three minor children who are Band members and all three are the
children of elected Band officials Roland Twinn and Winona Twin. They admitted their
children during their 2011-2015 term as Band Chief and Band Councillor. it appears their
children did not have fo wait. This preferential space and discriminatory system
determines who is admitted into band membership and who isn't;
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16. The elected Band Chief and Council havé refused and/or failed to make a timely,
unbiased and fair decision on my completed application, thus denying me the right to be
a Band Member and vote in Band elections like thsir children. ' :

Others In Like Circumstances

17. My two daughters, Anastasia Chanel Poitras (4540019902) and Tamara Jacqueline
Poitras (4540019903), are Treaty Status Indians and should belong to the Band. Like my
mother, | want my children to be accepted as Band members. | am also proud that my
first grand-daughter; Carmelia Mary, was born on March 18, 2015. Her fatherisa Treaty

Status Indian, and we want her to become a Band Member too.

18.1 am aware of other members of the Potskin family who applied for Band Membership.
They too have waited a number of years for a response. During the wait they have

received little or no response from the Band or if a decision was made, their application
was denied by the Chief and Council. .

19.1 am aware of at least one case, Alfred Potskin, who was denied membership by the
Chief and Counigcil who considered his commitment to and knowledge of the history,
customs, traditions, culture and communal life of the Band and his character and
litestyle. The Chief and Council did not give Alfred an interview or any fair process {o
determine if the subjective criteria they used to deny his application were correct, true
and fair. My uncle Alfred was by all accounts a loving, kind, sober and hardworking man.
At the time he was denied band membership by the Chief and Council, he was suffering
from cancer. :

+ 20.1am aware there are 8 or more Potskin family membe’x:s who have applied including:
l.  Crystal Poitras-John;
ll.  Nicole Poitras;
.  Gina Donald;

V. Tracey-Poitras Collins submitted a Band Membership application three times,
over a 28 year time-frame before she was finally admitted into Band
membership after a grueling and biased process:

* The first application was submitted to the Band in 1985, The Band did not
acknowledge her application, offered no follow up, and failed to respond
to Tracey’s inquiries, despite her many calls to the Band office.

» The second application was hand-delivered January 6, 2005 1o the Band
office with no subsequent response from the Band. .
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¢ The third application was submitted in 2012.- The Chief and Council
denied her application. Tracey’s Appeal was heard January 26, 2013, and

narrowly succeeded because not enough of the Chief and Councils -

supporters were present. The Appeal process is limited to members
resident on the reserve or who can attend the Appeal in person. This
discriminates against members who are not resident, live away from the
reserve and do not have the resources to attend the Appeal even though
they wish to participate. The Chief and Council participated fully in
Tracey’s Appeal including the secret voting.

21, Gail O'Connell's Appeal was to be heard with Tracey's Appeal, but Gail's Appeal was
adjourned until March 2013. Enough of the Chisf and Council's supporters turned out to
uphold the decision of the Chief and Council and deny Gail's Appeal. Gail O’Connell is
the daughter of Roseina Lindberg, another Court ordered member added to the Band
Membership List in March 2003. ' .

22. | swear this as evidence for the Court and for no improper purpose.

SWORN BEFORE ME at the
City of Edmonton,

in the Province of Alberta
the 27th day of April, 2015

/-

{7

Nt il S Vg gy “ant St g

A Commissioner fgr Oaths in and
for the Province offAlberta

/mfd/«) Ry Debgpcsren et
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SWORN STATEMENT OF DEBORAH SERAFINCHON

I, Deborah Serafinchon, office worker, and daughter'of the late Walter Patrick Twinn, of the City of

Edmonton, In the Province of Alberta, do solemnly swear that;

Family Background -

1

1 am the eldest daughter of the late Walter Patrick Twinn, Settlor of the Sawridge Band Inter
Vivos Settlement, April 15, 1985 (the “1985 Trust”) and the Sawridge Trust, August 15, 1986 (the
“1986 Trust") (collectively referred to as the *Trusts”), and former Chief of the Sawridge Band
(hereinafter called the “Band”) and, as such, have a personal knowledge of the matters
hereinafter deposed to, save where stated to be based upon information and belief.

I was bom on Cctober 2, 1961, the illegitimate daughter of my late father Walter Patrick Twinn
(hereinafter called “Father”) and Lillian McDermott (herelnafter called “Mother”) of Faust. Both
were Indlans and attended Indian Residential School at Grouard.

At birth T was placed Into foster care and grew up in that system. I never falt I bélonged and
struggled with knowing my identity, where I came from, who I came from and what caused me
to grow up in foster care. I experienced abuse. ’

After I became an adult, I searched for my birth parents,

I discovered my biological mother first; who informed me Walter Patrick Twinn was my Father.
Both of my parents died young, shortly after I found them. My Father was born March 29, 1934
and died October 30, 1997,

I contacted my Father in 1996, the year before he died and we spoke a number of times, but
before we could meet, he died suddenly. The day he died, I fell in my bathroom and have been
wheel chair bound since. I've had 3 back surgeries.

About a year after his death, 1 was contacted by Catherine Twinn, my Father’s widow. I am
informed by Catherine Twinn that my Father told her shortly after they married he had fathered a
little girl he had no contact with, wondered about and had offered to marry my Mother, My
- mother independently confirmed the marriage offer.

9'

Catherine Twinn and I began a relationship. However, I was more interested In building a
relationship with my Father's five children, closest in age to me, from his first marriage to
Theresa Auger. They are Irene Twinn, Roland Twinn, Arlene Twinn, Ardell Twinn and Paul Twinn.
Arlene flrst contacted me by mail in 2000 and I met Irene Twinn and Ardell Twinn around
Christmas 2001. ‘

Initially, I had a positive reception from Arlene Twinn and Ardell Twinn and a conflicting reaction
from Irene Twinn.

10. My primary relationship was with Arlene Twinn é}ia‘through her, incidental contact with her twin

brother, Ardell Twinn with whom no relationship emerged,
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11. I have no relationship with Roland Twinn and only met him once, accidently, in a Toys R Us Store
when I was with Arlene Twinn. »

12, Paul Twinn refused to be In the same room as me when I was in Arlene Twinn's house. I have
never had a relationship or contact with Paul Twinn.

13. I quickly learned they hated Catherine Twinn and had no relationship with her or their young
half-brothers. : : .

14. I felt caught in the middle, I felt I had to choose between having a relationship with tﬁe'ﬁrst or
second family, that the first famlly would reject me If I had a relationship with the second family.

Irene Twinn

15, Irene Twinn in particular made It clear I could not fence sit — telling me I had to choose one
family or the other. Irene Twinn had an extreme hatred towards Catherine Twinn. This made me

wonder what was wrong with Catherine Twinn to be so hated,

16, I,.chbse my siblings from the first family and for years tried to build a stable relationship with
those of them who were interested,

17. One Christmas I and my 3 children but not my husband stayed with Irene Twinn and her 2 sons.
Christmas Eve, Irene Twinn told me that I am not liked by the Twinn family; I am not and never -
will be a part of the family; I should stop trying to belong; and she Is the oldest sibling and
protector of her siblings. . :

18. Christmas morning my daughter Lisa and her brothers woke up very early, accidently awakening
Irene Twinn, who became very angry. Irene Twinn verbally attacked me, my parenting skills, and
my children she called spoiled rotten and inconsiderate for waking her up.

18. My daughter Lisa called her father who quickly came and took us home. I left crying and never
spoke to Irene Twinn agaln. I was shocked at how cruel Irene Twinn could be while coating cruel
words with facial smiles and a pretext of friendliness.

20. I had no further contact with Irene Twinn.

Arlene Twinn
21. My relationship with Arlene Twinn lasted from October 2000.untl July 2010, ¢

22. Arlene Twinn was forced to meet me August 2000 before she was ready. I had attended my
mother’s funeral in August 2000. Elsle Stenstrom was a frlend of my mother and Arlene Twinn’s
mother. At the funeral Elsie Stenstrom gave me a sympathy card from Arlene Twinn. We had
corresponded prior but were not ready to meet in person.

23. On October 13, 2000 I went to Slave Lake to put a cross on my father Walter's grave, I stopped
at Elsie Stenstrom’s home who asked if i wanted to meet Arlene Twinn. I said no, she is not
ready. Elsie Stenstrom took me to the restaurant in the Sawridge Truck Stop, left the table and
unbeknownst to me, went to the C-Store at the Truck Stop where Arlene Twinn worked and
brought her to meet me. That was the first time we met in person.



24. T experlenced at least 2 volatile occasions where Arlene Twinn suddenly turned on me, leaving

me baffled: Once when Arlene Twinn thought I, unemployed at the time, was trying to get a job
with the Sawrldge Group of Companles through Catherine Twinn. I had shared with Arlene Twinn
that I had given my Resume to Catherine Twinn asking if she knew of any jobs. Arlene Twinn
screamed at me assuming I warted a job with the Sawridge Group. I reassured her I did not
want a job with Sawridge Group, had no Intention of moving to Slave Lake and was seeking help
for a job search In Edmonton, specifically not with the Sawridge Group of Companies.

25, The other occasion I was yelled at by Arlene Twinn remains a mystery. I still do not know what I

did but I apologlzed, and about 1 week later Arlene Twinn called and apologized.

26. In July 2010 I and my family went to Slave Lake on Arlene Twinn's birthday and checked into a

27. My rea_ching out to my older half sibtings led to challenges with my foster family who, hurt,

28. Today the only members of the Twinn family I have relationships with are Catherine Twinn and

D

Motel. Arlene Twinn’s son Chase swam with my children during the day. That night T met Arlene
Twinn at the Fairgrounds and watched the fireworks. Arlene Twinn did not sit with me, sitting

with Haitina Twinn, Roland Twinn's wife. Arlene Twinn made little effort to spend time with me.

and 1 felt rebuffed. The next day I called her to say goodbye and felt coldly and angrily
dismissed, It was unpleasant. Thereafter, Arlene Twinn deleted me from Facebook and dismissed
me from her life. There has been no contact since. - '

withdrew from me.

her sons, my half-brothers. :

esting, India s. Ban mbers enefic tu

29, During the time Arlene Twinn spoke to me, I had conversations with her whether she, her

30,

31,

32.

mother and her siblings would provide blood samples to prove my patemity. I remember washing
dishes in Arlene Twinn's kitchen and discussing this. She indicated her Mom was willing however
they never acted on it. I bear a striking resemblance to my Father, Because of this, Arlene and
Irene Twinn expressed apprehension about me meeting their Mother who they said has hegative
feelings and thoughts towards my Father, . o

1 bégan to feel it was obvious thét the first family would not provide bload samples, so I turned
to Catherine Twinn. She and her sons' blood samples proved my paternity, that I am the eldest
daughter of Walter Patrick Twinn.

Catherine Twinn encouraged me to apply to the Trust and the Band to ascertafn my entiﬂément
at birth under the 1970 Indian At rules that I qualify as a member of the Sawridge Band, being
the illegitimate daughter of a male Indian, and a Beneficiary under the 1985 T) rust. If I were to

- apply and be admitted into Band membership I would become a beneficiary of the 1986 Trust.

In about 2002 I applied for Indian Status registration through the office of Lesser Siave Lake
Indian Regional Councll {LSLIRC) governed by a Board of 5 Chiefs, Roland Twinn belng -one of
the Chiefs. The CEO, Al Willier, is Roland Twinn's good friend. I was never registered even
though both my parents qualify as Indians. At some point, I was informed by the LSLIRC the
DNA result proving Walter was my Father was inadequate and I would need 2 of my Fathet’s
sisters to attest I was his daughter. I believed this requirement was impossible and gave -up
pursuing Indian Status registration.
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33.

34,

35.

36.

37

- 38.

I swear

1 had raised the issue of applying for Band membership with Arlene Twinn and was led to belleve
I would never be accepted into membership because the auntes, my Father's sisters, would
never allow it. Discouraged, I never applied and/or finalized my application for Indian Status,
Band Membershlp or Beneficiaty status. It was evident to me that any application would upset
my half siblings and I put relationship ahead of applying.

I have not applied to' the Trusts and the Trust Administrator has never contacted me. My half
siblings, except Cameron Shirt, are members of the Sawridge Band through our Father, Walter
Patrick Twinn. .

I've been informed by Cathetine Twinn and do verily believe that Cameron Shirt applied to the
Trust for beneficiary status but his status was resisted and he has never received benefits. -

I have not applied for band membership for the same reason I have not abplied to the Trusts.
Some of the principal leaders of the Sawridge Band govern the Trusts, and those like Roland

Twinn, have made it clear to me I'm not wanted and my application would be denied. I do not:

have the resources to challenge this and endure a difficult procéss.

As Walter's daughter, I'd like to be equally included as a benefictary and a band member as are
the chlldren of my Father, his brothers and his sisters,

Through my Mother, I have direct lineage to the Sawridge Band. My Mother’s Indian Registry
number had the Sawridge Band 454 number. My Mother and Father were related which is why
they did not marry. At the time they became Involved, and I was concelved, they did not know
they were related, They later learned they were related after my Father offered to marry my
Mother. Not knowing they were related was one of many impacts from Indlan Residential School,
along with addictions and shortened life spans. I am the “Arulsed generatior!’, deeply impacted
by Indian Residentlal School which continues to alter the course of my life and that of my famlly.

this evidence for the Court and for no improper purpose.

for the Provifice of Alberta

frcoid Tl Basws

)
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SWORN STATEMENT OF GAIL O'CONNEL

i, Gail O'Connell, great daughter of Leon Ward and Josephine Cardinal, grahddaughter of Elizabeth Mable

Ward and daughter of Roseina Ward, of the City of Red Deer, In the Province of Alberta, do solemnly
swear that: : _ ‘

Family Histow and Genealogy

1.

2

-

6!

8!

10.

I am the daughter of Roseina Lindberg nee Ward (hereinafter referred to as Roseina) who was
born October 20, 1935, ' v ' . '

Roseina, along with others, was Court ordered onto the Band List of the Sawridge First Nation
(hereinafter refarred to as the “Band”) by Justice James Hugessen of the Federal Court by Order
dated March 27, 2003. Attached to my Affidavit as Exhibit “A” is a true copy of the Court Order.

The reason Roseina was Court ordered onto the Band List ls because the Band had not added her

. to the List they administer even though she was entitled, as the Court found, to be on the Band

List without having to apply.

The Band appealed the Court Decision ordering Roseina and others bé added to the Band List but

. the Band’s Appeal failed. Attached as Exhibit B is a true copy of the Decision of the Court of

Appeal dated January 19, 2004,

Roseihé Lindberg was the daughter of Elizabeth Mable Ward, Attached as Exhibit C s a copy of
the Certiﬂcate of Birth for Roselna, '

Elizabeth Mable Ward, my grandmother, married Harry DeJong July 18, 1938, however, Harry
DeJong is not my Grandfather. The Registration of Marriage Certificate of Elizabeth Ward who
married Harry DeJong does not show her date of birth. It lists her age as 19 (she turned 20 the
following month), her father as Leo Ward of Slave Lake, her mother as Josephine Cardinal and
her name as Elizabeth Ward. Attached as Exhibit D is a copy of the Registration of Marriage
Certificate of Elizabeth Ward and Harry DeJong.

Elizabeth Mable Ward had Rossina Ward (Lindberg) out of wedlock béfore she knew Harry
DelJong. - ) . . i
Attached as Exhibit E is a copy of a letter dated September 6, 2000 from Indlan Affalrs and

Northern Development indicating the reason for Roseina’s omission from the Indian Register due

~to non-Indian paternity. It also notes that her parents are Leon Ward and Josephine Cardinal,

registered under #7, Sawridge Band.

Elizabeth Mable Ward was born August 18, 1918 and died September 6, 1951, only 33 years
old, Attached as Exhibit F are true coples of the Baptismal Certificate dated September 7, 1918
and Birth Certificate for Elizabeth Mable Ward, On bath documents her date of birth is August 18,
1918 and her parents are Leon Ward and Josephine Cardinal, Elizabeth’s older sister, Philomine
Ward, Is listed as her godmother on the Certificate of Baptism.

Elizabeth Mable Ward is the daughter of Leon Ward and Josephine Cardinal, both Sawridge #7.
Attached as Exhlbit G Is a true copy of a two page summary of the Band's Pay Lists from
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October 3, 1910 to July 11, 1932 showing only Leon Ward as #7, his wife, their children and one
copy of an Original Band Pay List dated June 19, 1931, The Band did not provide coples of any
original Band Pay- List. Through Access to Information, I obtained a copy of the original Band Pay
List dated June 19, 1931, Most of the names on the original Pay List are redacted except for the
name #7 Ward and #4 Ward. Under remarks, it states the woman is a duplicate of #51 and two
boc‘i/s Crtmdt accounted for. T assume #4 must also be related to #7 or the name would have been
redacted, :

Who Is Really Elizabeth'’s Father?

11, The Band admits that Leon Ward, Josephine Cardinal and their children were members of
Sawridge and Leon Ward is listed as #7. The Band disputes that Elizabeth Mable Ward is the
child of Leon Ward. Attached as Exhiblt H Is a document prepared by or for the Band titled
“"The Issue Is How Is "Ellzabeth Ward" Related to Sawridge” (herelnafter referred to as the
“Band Genealogy™). It condudes that Elizabeth's father was George Hamelln, #51, from the
Driftpile First Nation (hereinafter referred to as Driftpile). A

12, Tam _lhformed by Sém Twinn and do verily belleve that when my Appeat first came‘io the

Electors January 5, 2013 an elected Elder and Trustee, Bertha L'Hirondelle, suggested I belonged
to Driftplle. Sam Twinn and others requested that a Genealogy be drafted in collaboration with
our family prior to the Appeal being heard. The Genealogy would provide facts and relevant
information from both sides on contested facts. My Appeal was rescheduled for March 9, 2013 to
enable preparation of the collaborative Genealogy to assist the Electors,

13. There was no follow up or outreach to me to confirm or discuss the Band Genealogy by anyone
from the Band.

14. The Band Genealogy prepared for my Appeal heard March 9, 2013, I believe, Influenced the
outcome of my Appeal. The Electors who attended were mostly supporters of the Chief and
Councll. The electors upheld the Council's decision denying my application for membership. Many
of the members voting on my Appeal believed I belong to Driftpile, not Sawridge, because of the
Band Genealogy. [ am Informed by Catherine Twinn and do verily believe she overheard Paul
Twinn say about me, “she belongs to Driftplle.” .

15. The Band Genealogy refers to “Pay Lists” but not the original Pay Lists, It relies on Analyses
prepared by the Lesser Slave Lake Indian Regional Councll, Treaty and Aboriginal Rights
Research, Genealogical Project, 1999-2000, The Band places Inordinate weight on these Band
Pay List Analyses. The original Pay Lists are notorious for mistakes and vagueness and 1
understand there was controversy around Indian Agent Harold Laird (1911-1930) of Lesser Slave
Lake and his record keeping.

16

-

The Band Analyses add researcher comments under the Indian Agent column that do not appear
in the original Pay list. Attached as Exhibit “I” Is a copy of the Driftpile Pay List for George
Hamelin dated July 5, 1934 and the Band Analysis of that Pay List showing the addition of the
researchers comments under the Indian Agent column.

The Band Genealogy disputes my great grandfather Leon Ward’s paternity of my grandmother
Elizabeth Ward. It says, “Among the possible answers Is that she is the daughter of Egbert Ward,
Or that she Is the daughter of Leon Ward, Or nione of the above.” It dismisses Elzabeth as the
daughter of Egbert Ward and Lean Ward and condudes she Is the daughter of George Hamelin,
#51, from Driftpile, :

17

-
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18. The Band's reasons for conduding my grandmother is the daughter of George Hamelin #51
appear to rest on the following:

a A Driftpﬂe Pay List for #51 George Hamelin dated October 12, 1920 records “giri born” and
the Band reseatcher's comments are “Elizabeth Ward Hamelin botn in 1917%

b. The June 19, 1931 Sawridge Pay List for #7 Ward that says the woman is a duplicate of #51;

¢ On October 12, 1920 the Indlan Agent, under #51, records “girl born”. She is never given a
nama while under #51. The Researcher later assumes this girl becomes #101, first appearing
on the July 5, 1934 Driftpile Pay List until 1940;

d. On June 23, 1939, according to the Driftpile Pay List Analysis, the Indian Agent adds
comments to the Driftpile Pay List that #101, Elizabeth Ward Hamelin, age 22, married H. De
Gong, a white trader, at Prairie River on June 14, 1938. The 1939 date for the Analysis is
incorrect. The actual date for the Pay List is June 23, 1938;

e, She remained on the Driftpile Pay List untfl June 21, 1940, when she was given
“commutation authority” Sept 13, 1939;

f.  Her name never appeared on the Sawridge Pay List;

19, The Band Genealogy states "What Is clear is that although Elizabeth Ward Hamelin becomes the
wife of Harry DeGong, and while it is likely that they are the parent of Fleury Delong, she never
was a member of the Sawrldge Band and never appeared on a Sawridge Paylist....If the woman
who [s the grandmother of Gaile O'Connell Is the same person who married Harry DeGong and is
the mother of Fleury Degong/Delong, then the proper First Nation for Galle O'Connell to direct
her application for membersh!p ls Driftpile. There is not and never has been any connection with
Sawridge,”

20. The authorship of this Band Genealogy was not identified at the time of the Appeal and all
supporting sources of Information In the possession of the Band were not provided to me.

21. I was informed by Catherine Twinn that Mike McKinney, Executive Director/General Counsel to
the Band, recently advised that Rarihokwats, Chair of the Appeal Committee (e.g. the Electors), is
belleved to have authored the Band Genealogy.

22, To dismiss Elizabeth Mable Ward as Leon Ward's daughter, the Band Genealogy ignores the best
evidence, makes unsubstantiated assumptions, fails to disclose all relevant evidence and Is
inherently speculative and biased In selecting information to support a pre-determined
condusion, particulars of which include:

a. The birth and baptismal certificates for Elizabeth Mable Ward, born August 18, 1918 lists her
parents as Leon Ward and Josephine Cardinal who are on the Sawridge Pay list;

b, The copy of the Birth Certificate provided to Rarihokwats at the March 9, 2013 Appeal;

¢ 1 dig not believe any proper weight was given by the Electors to the Birth Certificate
evidence;

d. The Registration of Marriage Certificate for Elizabeth Ward, Exhibit D, dated July 18, 1938
naring Leo Ward and Josephine Cardinal as her mother and father;

e. The Band Analyses of the Sawridge Pay Lists, Exhibit “G", for Lion/teon Ward, #7, from
October 3, 1910 to July 11, 1932;

f. The Band dld not produce any original Pay Lists or all Its Analyses of Band Pay Lists indudmg
past 1932 for Leon Ward and his children with Josephine Cardinal;

g. The Band did not produce any birth, baptismal, marriage or other certificates to support its
position that George Hamelin, not Leon Ward, fathered Elizabsth Mable Ward;

h. The woman listed on the Driftpile Pay lists as E!xzabem Ward Hamelin, appears to not be the

. same woman as my Grandmother Elizabeth Mable Ward, for a number of reasons including:

« My Grandmother's Birth and Baptismal certificates list her birth date as August 18,
1918 and her father as Leon Ward, not George Hamelin;
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+ My Grandmother's Reglstration of Marriage lists her father as Leo Ward and my
~ Grandmother’s name as Elizabeth Ward, not Hamelln; ,

« This Marrlage Certificate does not identify my Grandmother as Ellzabeth Ward
Hamelin; _ ‘ , ’ . ‘

o My grandmother never had the name “Elizabeth Ward Hamelin";

e My Grandmother had a child in 1935 and In 1938. No mention is made on the
Driftpile Pay List of those children born dirring that time period;

o My Grandmother was 19 years old when she married July 18, 1938. The woman
named Elizabeth Ward Hamelin is listed as being 22 years old on the June 23, 1939
Driftpile Pay List;

Our family oral history told to me by my mother Roseina is that my Grandmother was raised
by Bernard and Louisa Halcrow. Elizabeth lived with them for a long period of time. The
Halcrows' taok care of my grandmother but they did notadopt her;

The Band Genealogy says that Leon Ward became #7 Sawridge in 1910. A Sawridge Paylist
dated July 14, 1919 showed “Girl Bom, Man Died". July 14, 1919 is not the date of Elizabsth
Mable Ward's birth, She was, according to her Birth, Baptismal and Marriage Certificates,
born August 18, 1918. - : ;
Elizabeth’s August 18, 1918 birth occurred one month after the July 20, 1918 entry to the
1918 Pay List. Elizabeth Mable Ward Is the last daughter born to Leon Ward. July 14, 18191s
simply the annual date when the Indian Agent recorded notations onto the Pay List as to
what has occurred In the year prior, from the previous entries made to the Pay List July 20,
1918, These facts are contrary to the Band Genealogy that 'she never was a member of the
Sawridge Band and never appeared on a Sawridge Paylist'. :

The Band assumed that the August 10, 1917 Pay List entry “Girl Bom®, who Is transferred the
following year to #5, the widow of John Ward (e.g. Leon Ward’s father) eventually becomes
Maty DeLorme. The Band says that John's widow dies in 1918, the girl Is transferred to #15
St Plerre Nesootasis as “other relative” and that from then until 1936 when St. Pierre dies,
the girl becomes Mary Delorme and paid as a girl, even though she is 19 years of age;

. “The Band assumed that the July 14, 1919 entry of “Girl Born” Is “Philomene”. My mother

always stated that Philomene was older than Elizabeth. This Is corroborated by Elizabeth's
Bagﬁsnggl Certificate dated September 7, 1918 which names “Philomine Ward" as Elizabeth’s -
godmother;

From the July 25, 1921 Pay List the Band states that “in 1921 the 2 daughter Is transferred
to #20, Sucker Creek Reserve” and “This daughter is transferred back to Sawridge #411In
1930...and the “two daughters of Leon’s, one #5 Sawridge and the other #41 Sawridge —
and nelther of them are Elizabeth Ward”. The Band Genealogy fails to provide evidence to
support this and other assumption and statements; o

The Band Genealogy assumes that Josephine Cardinal marries George Hamelin, #51 Driftplle,
and Is listed with a “newborn boy, Norman” on George’s Driftpile Pay List July 24, 1918. How
coulg she be giving birth to another newborn, Elizabeth Ward, one month later, August 18,
19187, ~ o
The Band suggests that Josephine Cardinal, mother to Elizabeth Ward, married George
Hamelin. They point to a woman and new born infant Norman being recorded on the July 24,
1918 Drifipile Pay List under George Hamelin #51. This is one month before Elizabeth Ward
was born, while Leon Ward was alive and married to Josephine and both were listed on the
Sawridge Pay List; ; " ‘

The Band Genealogy Identifies the wife of George Hamelin as the daughter of William Giroux
#13. This cannot be my great grandmother Josephine Cardinal as her parents were Casimir
Cardinal and Sophie Masiniyoneb Willier;

The Band provided Driftplle Pay Lists for the period July 24, 1918 to June 24, 1944 for
George Hamelin #51. The June 23, 1939 Driftplle Pay List shows *girl born” to George
Hamelin#51, If his wife/the mother Is Josephine Cardinal, in 1939 she Is 48 years old. Giving
birth at this age Is an inordinately long fertility period;
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S, The June 23, 1939 Driftpile Pay List lists the names and ages of George Hamelin's family, He
and Josephine Cardinal are listed as 44 years old, My great grandmother Josephine Cardinal
was born December, 1891 making her 48 years old; .

t. The Driftpile Pay Lists are problematic, Whoever is accepting Treaty money for “Elizabeth
Ward Hamelin” allegedly Elizabeth Mable Ward, does not know the correct date when my
grandmother married DeJong or that my grandmother had two children prior to the
marrlage, including my mother Roselna, born October 20, 1935; :

. Pay Usts only indicated where a person was paid at, not where their Band Membership was,
If Elizabeth Ward lived near Drifipile her Treaty payments could be made at Driftpile. This
does not change her band membership to Driftplle from Sawridge, it just means her Treaty
money was paid at Driftpile; :

V. Because Elizabeth’s father Is Leon Ward, not George Hamelln #51, under the Indian Act, her
membership was in her father's Band, which is Sawridge; : :

W, Elizabeth Ward's father died while she was an infant, Elizabeth Ward was given to Bernard
and Louisa Halcraw to ralse, They did not adopt Elizabeth; ’

X. The Band falled and/or refused to provide evidence as to which Band Elizabetti Mable Ward,
bom August 18, 1918, was paid out when she married a non-Indian and was “commuted;

to the Sawridge Band List. None of thls evidence was successfully appealed, disclosed to me
or provided at my March 9, 2013 Appeal. How can the Band now challenge this?

z. The Band unsuccessfully challenged the patemity of Elizabeth Courtrellle, who was also
added to the Band List by the same Court Order that added my mother Roseina;

The Band Genealogy confuses, disputes and distorts facts including:

a the recorded paternity of Elizabeth Mable Ward on her blrth, baptismal and martlage
certificates; ; ‘

the entitlement of Leon's children and wife to membership In his Band;

the 1917 and 1919 Sawridge Pay List evidence showing 2 girls born;

the evidence tendered by the Crown, accepted by the Court, adding my mother to the

Band List, upheld on Appeal;

e Other evidence including that set out in paragraph 22;

apo

The Band did not produce all the evidence and none of the original Pay Lists it refied on or other
gvidence including the Band which paid the per capita share to Elizabeth Mable Ward when she
was enfranchised for marrying a non-Indian, It selected some Analyses of Pay Lists. There Is

some evidence showing that researcher comments were later added to the Pay List Analyses as
comments of the Indian Agent.

The Band did not make timely disclosure of who authored the Band Genealogy and failed to
collaborate with us in creating our Ward family genealogy. Were there other Josephine

- Cardinal's? Our family research Suggests that the Josephine Cardinal who was the widow of Leon

Ward was born In December 1891 and baptized January 23, 1892. She married Leon Ward
September 9, 1906 and gave hirth to thelr first child In 1908-1910. Her parents were Casimir
Cardinal and Sophie Masiniyoneb Willier, The Band document identifies the wife of George
Hameﬂr: as the daughter of William Giroux #13, This suggests there is more than one Josephine
Cardinal, '

The Appeal Ignored Our Family’s Oral History Evidence

26,

At the time of the 1918 Pay Lists, 3 flu epidemic killed many people in the Lesser Slave Lake
area. I do not have a copy of the Death Certificate for Leon Ward bt our family oral history
evidence suggests he may have died in that epldemic leaving Infant Elizabeth fatherless,

[



27. Our oral history evidence suggests that following the death of Leon Ward, Josephine Cardinal
gave Elizabeth Mable Ward to Bernard and Louisa Halcrow to take care of. This was not a legal
adoption. According to my mother, Elizabeth Mable Ward lived with Bernard and Louisa Halcrow.

28, Elizabeth Mable Ward was never a part of the George Hamelin family. Blizabeth Mable Ward
never.was a Hamelin and never lived with the Hamelins nor is George Hamelin listed on her birth,
baptism or marriage certificates,

29. Philomene was Ellzabeth’s older sister.

30. Attached as Exhibit 3, is an application for admission to St Andrews Indian Residential School
dated September 14, 1931 by Bemard and Louisa Halcrow as Guardians to Elizabeth Ward, On
the backside of that document, there Is a Certificate of Health for Elizabeth Ward. Both sides of
the application states her age as 13 years old. This further corroborates the birth, baptismal and

marriage certificate evidence that Elizabeth was born August 18, 1918 and is the daughter of
Leon Ward and Josephine Cardinal.

31, Elizabeth Ward Is never listed as a Hamelin on her Marriage Certificate, Baptismal or Birth
Certificate or application for admission to school. She was always a Ward and never a Hamelin.
The lineage of Elizabeth Mable Ward Is that she Is the daughter of Leon Ward, which the Court
confirmed when it recognized her daughter, Roseina, as belonging to the Sawridge Band.

32. The Band has placed much weight on oral history evidence, however, not our family’s oral history
evidence or the conclusive and best evidence, the Birth, Baptismal, School Application and
Marrlage Certificates of Elizabeth Mable Ward, all recording her parents as Leon Ward and
Josephine Cardinal. ’

33. Consistent with the Sawridge Pay Lists, we were told that Leon Ward and Josephine Cardinal had
three other children besides Elizabeth Mable Ward, These were:
a. Norman Ward
b. John Ward
¢ Philomene Ward

34. The Band did not seek our oral history evidence or other evidence nor did it's author collaborate
with us in creating the Band Genealogy. I believe the Band Genealogy influenced those voting on
my Appeal, arguing that I belong at Driftpile, not Sawridge. ,

The Band Membership Application and Process

35. In December 2003, I requested from the Band an application form for Membership.

36. On January 22, 2004 I received a letter from Mike McKinney, Executive Director/General Counsel
for the Band, attached as Exhibit K with a membership application form of about 43 pages with
- Instructions to return the form with a copy of my status card. In addition, I was to indude
numerous essays, letters of character reference, and coples of vital documents,

37. On March 25, 2004 the completed application for membership, with required documentation, was
sent via reglstered mail and recelved by the Band. ‘

38. On November 25, 2004 I placed a phone call to the Band to ask about the status of my
application for membership. I spoke to Lorna at the Chief's office and was told my application

A200



A201

had not been reviewed. She undertook to have someone call me as to when I will recelve a
response. I never received a retumn call,

39. Between 2004 and 2010 1 periodically called the Band office at least once a year. Thera was no
progress on my application. I always recelved the same type of response. No one wanted to -
know who I was. When I would express my concern about how long the process was taking, I »

was told they had a Iot of applications to go through.

40. On December 8, 2010 T placed another phone call to the Band Inquiring about the status of my
application. I was told the Council was going through applications on Tuesday December 14,
2010, The person I spoke to would not take down my name or give me any further Information. I
asked If there were some sort of statute of limitations and was Informed there was not. She was
not concerned that my application was dated 2004.

41, 1 was never Informed or given the opportunity to answer any questions or concerns the Band had
or to participate In a meeting or interview with the Chief and Coundil or it's designate.

42. On November 8, 2012, attached as Exhibit L, I received a registered letter signed by Mike

McKinney, Executive Director/General Counsel to the Band, dated October 31, 2012 advising me

the Council had denied my application for membership. Thelr reasons were:

a. They da not recognize my connection to Sawridge through my mother, Roseina Lindberg,
because they do not recognize my mother’'s connection to Sawridge, Yet my mother Is on the
Band List, pursuant to the Court Order by Justice James Hugessen dated March 27, 2003;

b. I do not have any specific “right” to have my entered on the Band list; ' .

¢. Evenif I had shown a connection, they didn't feel it was in the Band’s best interests; :

d. They took into account my character and lifestyle without any evidence of the standard set '
by existing band members if judged on the same subjective criteria.

43. My application demonstrates I am of good character and an absolute family oriented person who
has worked hard to teach my children values and morals of 2 higher standard.

44. On November 13, 2012 I sent a Letter of Appeal to the Band via registered mail,

45. On November 21, 2012 I received, via regular mall, a Notice of Meeting of the Electors to hear
my Appeal on January 5, 2013. The notice Is dated November 21, 2012, the same date I received
it. Attached to this my Affidavit is Exhibit "M”, a true copy of the November 21, 2012 Notice.

46. The Band, induded their membership processing form in Exhibit M, and agreed my character
and lifestyle was ‘not a detriment’. Exhibit M was mailed with the Notice of Appeal to be held
January 5, 2013. The form indicates the following: ‘ ’

+ I am employed, debt free;

own my-own home;

no criminal record;

no driver’s license suspension;

hardworking and self-sufficient;

good student; _ :

positive letters of reference from 3 people who have known me - one reference

knew me for 25 years);

* & & & ¢ @

47. On December 13, 2012 I received, via Registered mail, a second Notice of Meeting of the

Electors to hear my Appeal on January 5, 2013. The notice Is dated November 21, 2012, The only
difference between the two notices, in my view, is that in the mall out received December 13,
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2012, the Membership processing form is now marked “Draft”. Attached as Exhibit *N” is a'true -

copy of the notice I received December 13, 2012,

I decided not to attend the Appeal at Slave Lake on January 5, 2013, I felt it was all just a matter
of formality, my exdusion from membership a foregdne conduslon. Given the time the process
had taken, the lack of a fair process, the denial by Chief and Council using subjective criterla
without any Interview or effort to fairly assess me or afford me a reasonable chance to address
thelr concerns and questions, no discussion of balanced options such as a probationary period,
and other factors, all pointed to a forgone condlusion. I believed there was no point In attending.

On February 19, 2013 [ recé_ived a notice of a new date to hear my Appeal, March 9, 2013
Attached as Exhibit “0” are true copies of same. : v

On February 21, 2013 I received the Band Genealogy, attached as Exhibit H, dated Februan) 19,

2013 from Donna Brown; administrative assistant, and coples of various pay lists. Information in -

the Band document, as explained elsewhere, was not in the least accurate, fair or balanced.

On March 9, 2013 I attended the Appeal with my mother Roseina and my sister Gina. From the
moment we arrived, the hostility, unfrlendliness, tension, unease and suspicion was palpable. A
person named Rarlhokwats, who chalred the Appeal, suggested my mother, an elderly Band
Member, wait in the walting room before the voting occurred even though she had a right as a
member to be present. The underlying suggestion was that we did not belong to Sawridge and
were not welcome. It was clear that minds were made up.

At the Appeal T was taken aback by the suggestion we belong to Driftpile. We have no roots or
relatives in the Driftpile First Nation. ’

I became so unnerved by the atmosphere I was hindered in speaking to the 5 pages of
documents.and ather information I had. I gave Rarihokwats the Birth Certificate for my

" grandmother Elizabeth Mable Ward listing her parents as Leon Ward and Josephine Cardinal. 1 do

not know If coples were given to and read by the Band Members. I believe members who voted

against allowing my Appeal may have been infiuenced by the Band document endorsed by their
leaders and professional advisors that Elizabeth Mable Ward was not the daughter of Leon Ward
but the daughter of George Hamelin #51 and she belonged to Driftpile, not Sawridge,

The March 9, 2013 Appeal including the deliberations of the electors lasted the full day. They
were unable to reach a consansus. A secret vote was taken and later I leared my Appeal was
denied.

Sometime in April, 2013, I received from Ed Molstad, of Parlee McLaws LLP, present at my
Appeal as one of the paid professionals, a copy of the Declsion from the Appeal Committee
chaired by Rarihokwats, My Appeal was denled. This Dedision is attached as Exhibit “P”,

My Concerns With the Process and Membership Rules

The Membership Application form I filled out was about 43 pages and extremely Invasive,
The decision making process took almost 10 years,

The Applicant should not have to “prove” they are worthy or mest some other subjective criterla
that can easily be abused. If they are the child of a band member this should be of considerable
if not dedisive weight. Descent should be condusive of membership and only in rare
clrcurnstances be overruled.
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59. There Is a power Imbalance, lack of faimess and Impartiality against applicants inherent in the
process. Members who reside closa to the Band office and thelr close family may be uniikely to
dissent from the decision of Chief and Council and allow an applicant’s Appeal, '

60. The process did not allow a falr opportunity to know In advance, present and ask questions on all
relevant facts, concerns, reasons and principles both prior to the Chief and Council decision or on
Appesl,

61. The decision making process for band membership should ensure that applicants are equally
entitled to a fair process and equality of the law like other people In Canada,

62. There should be a period of time before the Decision and the Appeal in which the applicant can
meet with Chlef and Council and electors one on one, and address any questions or concerns.

63, Issu&é should be dearly identified in advance of the Decision and Appeal with a fair process to
address these. :

64. All applicants should have timely and full disdlosure of all Information the Band has gathered
relevant to their application and Appeal.

65. Applicants on Appeal should be given the names and contact information for all electors. All
electors should be allowed to vote, not Just those who live close by to the Band office or thelr
close family who come to support thelr family members living on reserve, Some members may be
dependent on Band resources and the decisions of Chief and Coundil for their necessities, !
66. A period of probation and/or conditional membership should be granted where existing members
and the applicant, through no one’s fault, do not know one another. Not knowing one another
should not be an excuse to deny someone the same birthright members enjoy.

67. The discriminatory provisions of the Me,nﬁbership Rules should be changed particularly as it

impacts children, All applicants should be treated equally, not based on who likes, supports or
knows who.

68. Discriminatory thinking and mindsets should not determine membership. I should not be
discriminated against because of a circumstance that existed or an action that was taken by my
mother, grandmother, the Indian Agent, the Band or others,

69."The rules should provide for certainty based on descent and relationship. Subjective factors such

as “character”, “lifestyle” and “knowledge of the history and customs” should be re-assessed as
these are too subjective. :

70. The Chief and Coundil should not decide membership applications. They have a vested interest In
satisfying their current political constituency who arguably have an interest in exduding people
from membership to retain control and maintain a larger per capita share of resources. The
process needs an independent, impartial and unbiased decision maker like a Tribunal or body
with security of remuneration and tenure. T am advised by Catherine Twinn and do verily believe
she recommended this but It has not been implemented. ,

71. Despite Sam Twinn spedifically requesting such, the Band did not collaborate with me in building

the Band Genealogy for my family and did not take into account critical evidence we provided or
had.
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72, The "Chair" of the Appeal process should in fact be independent, neutral and Impartial,

Rarihokwats Influenced and controlled the Appeal process under the guise of being an impartil,
independent, neutral party. I am informed by Catherine Twinn and do verlly believe he is a paid
consultant to the Chief and Council, has refused to disclose his compensation and performs
multiple pald tasks for the Band induding: :

s Assisting the Band on litigation;
Conducting Research;
Draftinig Court documents including the Band's Statement of Clalm filed March 31, 2015
in the Court of Queen's Bench as Action 1503-04882 contesting compliance with the
First Nations Financlal Transparency Act;

+ Drafting Laws and the Constitution of the First Nation at the direction of the Chief and

. Council;

« Drafting Policies for the Band; . .

o Acting as Speaker of the Sawridge Legislative Assembly to push through the laws he
has drafted; :
Supporting the Chief in securing speaking opportunities and making presentations;.
Supporting Mike McKinney the in house Band lawyer on issues including drafting Permit
forms so Chief and Counil control if spouses, children and others can live with a band
member on reserve; : C

« Recommending a legislative strategy and timetable for Band laws;

« Other; ‘

73. There are no objective criteria in the Band’s Rules, just vague, subjective and uncertain criterfa

such as character and lifestyle with no fair process to assess this. Transparency ‘and disclosure
well in advance of any decision should be required including disclosure of information thatis
being considered with a fair and meaningful opportunity to reply. The process must be fair,
reasonable, timely, transparent, accountable, unbiased and non-discriminatory.

Post Appeal

74. There was no honest effort to identify and resolve contested facts in advance of the Chlef and

75,

76.

Council Decislon on my application or my Appeal. There was not a dlear and balanced

_presentation of all the evidence at the March 9, 2013 hearing. Band members were not enabled,

even if so motivated, to make a fair, unbiased and informed decision on my Appeal.

I was not invited or given a fair opportunity to have input Into the Band Genealogy about my
grandmother’s paternity presented to the Band members March 9, 2013 or collaborate in
addrassing a fair and balanced presentation of contested facts.

The Band is very small, only 44 members. The Band imported outside paid professicnals for my
Appeal. Rarihokwats chalred the Appeal, led the process, controlled information, inappropriately
influenced dedision making and without disclosure, authored the Band Genealogy. I consider the
paid professionals to have played an enabling role in this gross wrongdoing and obvious
manipulation of the vote to deny my Appeal. Their combined conduct enabled the Chief and

‘Coungdl In an improper purpose of unfalrly considering and exduding my equal entilement to

membership.

. The Band Genealdgy that Is supposedly my family genealogy still makes my head spin and 1

wonder if that was the author’s intention. Being a reasonable person, I could see how
assumptions could be made from historical entries, however, the assumptions and condusions In
the Band Genealogy are speculative and unreasonable. The Band should disclose all its research”
and information It uses with regard to membership applications, which it has not.
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78. When I reflect on the whole process including the Appeal, I stil} feel anxiety, frustration and
sadness. Especially when I consider my grandmother and her paternity as Leon's daughter. My
grandmother suffered violence In life and now in death.

79. I contacted Aboriginal Affairs and Northern Development Canada (AANDC) & number of times
after the March 9, 2013 Appeal hearing to confirm and request Information but the process s so
slow. Without information, I was not in & position to appeal, As a single parent I did not have
money to retain a lawyer and appeal. I have no chance against the notorious resources and

litigation muscle of the Band that has spent millions of ddllars on litigation to exclude people from
membership,

80. I've subsequently learned about other Sawridge women who married non-Indian men and the
status of their minor children upon their mother's enfranchisement by marrying a non-Indian
man. » .

81, I am aware that Lilly Potskin, a Band member, attended the wedding of Pauline Twin who
married a non-Indian man named Hammers In about 1966, Paufine is sister to Bertha L'Hirondelle
and Clara Midbo and mother to Vera McCoy. Vera McCoy's son Justin Twin and daughter Winona
Twin were Band Councillors who rejected my application for Band membership,

82. I want the Band to confirm that Pauline Twin was enfranchised as a result of her marriage to a
non-Indian and the enfranchisement of her minor daughter, Vera McCoy nee Twin, postponed,
Vera McCoy is a Band member. 1 want to understand why people in the same factual
drcumstances as me and my family are treated differently. Vera McCoy married a non-Indian
man, Jody McCoy, and thelr two children, Jaclyn Twin and Justin Twin, are Band Members, Justin

Twin, up until recently, was a Band Councillor and is a Sawridge Trustee, Jaclyn Twin is an
elected official of the Band.

83. I swear this as evidence for the Court and for no Improper purpose.
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' A e RGO G
BETWEEN: )
BERTHA L’HIRONDELLE au!ng on her own behalf
and on behalf of all other members of the Sawridge Band ]
| 4 : . Platatiffs
o} | i
e HER MAJESTY THE QUEEN
: ' Defendant
‘ ‘ | ' | | -and - -
o} NATIVE COUNCIL OF CANADA,
) NATIVE COUNCIL: OF CANADA (ALBERTA)
B | NON-STATUS INDIAN ASSOCIATION OF ALBERTA
' NATIVE WOMEN'S ASSO_CIATION OF CANADA
. Interveners
REASONS FOR ORDER AND ORDER
HUGESSEN, J.

| [1] Inthisaction, smted some 17 years ago, the plmuuffhas sued the Crown seekmga
L~ doclaration that the 1985 amenduieats to the Indisn Act, RS.C. 1985, c. 15, commonly
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known as Bill C-31, are unconstitutional. While I shall later deal in detail with the precise

textoftherelovant amendments, [cannot do better here than reproducethe Court of Appeal’s

bricfdescription of the thrust of the legislation when it set aside the firstjudgment hereinand

ordered anew trial:

121

Kl

Briefly put, this legislation, while conferring on Indian bands the rightto control thelr awn band lists,
obliged bands to include in their membership certain perseus who becams entitled to {ndian statuy by

" virtue of the 1985 legislation, Such persons Included: women who had become disentitled to Indian statis

through marriage to nen-Tndian men and the chtldren of such women: those who had lost statos because
their mother and paternal grandmother were non-Indian and had gained Indian status through marriage
10 an Indlan; and those who had lost status on the basis that they weee illegitimate offspring of an Indian
woman snd # won-Ipdian man, Bands sssuming contral of their band Jists would bis obliged to soeept Al
these people as members, Such bands would also be allowed, if they chose, to accept certain other
catsgorics of persons previously excluded from Indian stats, ' .

[Sawridge Band v, Canada (C.A), [1997] 3 F.C. 580 at paragraph 2]

The Crown defendant now moves for the following interlocutory relief:

2. An interlocutory declaration that, pending & final determination of the Plaintiffs action, in sccordance -

with the provisions of the Indian Act, RS.C, 1983 ¢, }-5, as -amended, (the “Indian Act, 1985") the
tndividusls who aequired the right 10 bs members of the Sawridge Band before it took contral of its own
Band List, shall be desmed o be registered on the Band List as members of the Sawridge Band, with the
full rights snd privileges enjoyed by all band members; ) . .

b, In the alternative, an interlocutory mandstory irjunction, pendinga final resolusion of the Plaintiffs'
sction, requiring the Plaintiff to enter or register cn the Sawridge Band List the names of the individuals
who scquired the tight to be members of the Sawridge Band before took conirol of its Band list, with
the full rights and privileges enjoyed by all band members,

The basis of fue Crown's request is the allegation that the plaintiff Band has

consistently and persistently refused fo comply with the temedial provisions of C-31, with

the result that 11 women, who had formerly been members of the Band and had lost both

their Indian status and their Band membership by marriage to non-Jndians pursuant to the

former provisions of section 12(1)b of the Act, are still bcin'g denied the benefits of the

amendments. ,
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(4]  Because these women are getting on in years (a twelfth member of the group. has
already died and one other is seriously ilf) and because the action, despite inteasive case

management over the pasz five years, still seems to be a long way from being ready to have

" ¢he date of the new trial set down, the Crown alleges that it is wrgent that I should provide

some form of interim relief before it is too late.

{5]  Inmyview, thectitical and by far the most important question raised by this motion
iswhether the Band, asthe Crown alleges, isin factrcfusmg to follow the provisions of C-31
or whether, as the Band alleges, itis sixhply exercising the powers and privileges granted to

it by the legislation itself. I shall turm to that question shortly, but before ﬂoing so, T want

to dispose of s number of subsidiary or incidental questions which weré discussed duringthe

- hearing.

[6]  First, I am quite satisfied that the relicf sought by the Crown in paragraph a, sbove

is not available: An interin declaration of right is & contradiction in terms. If 2 court finds

that a right exists, a deéla;ation to that effect is the end of the matter and nothing remainsto,

be dealt with in the final judgment. Jf, on the other hand, the right is not established to the

court's satisfaction, there can be no entitlement to have an unproved right declared to exist.

(See Sankey v. Minister of Transport and Stanley E. Haskins, [1979] 1 F.C, 134 (F.C.T.D.))

Taccordingly troat the motion as though it were simply secking an interlocutory injunction,
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[7]  Second, in the unusual and perhaps unique circumstances of this case, I accept the
subrnission that since [ am dealing with a motion seeking an interlocutory injunction, the
well-known three part test esté,biisﬁed in such cases as Manltoba (ditorney General} v.
Metropolitain Stores (MTS) Lud, [1987] 1 S.CR. 110 and R J R Macdorald v. Canada
(Autorney General), [1994] 1 SCR. 311 should in effoct be reversed. The universally
appiicable general rule for anyoﬁc who contests the consﬁtﬁtiongliiy of lcgis!atiqn is that

 such legislation must be obeyed unless and until it is cither stayed by court order or is set

aside on final judgment, Here, assuming the Crown's allegations of non-compliance are _

correet, the plaintiff Band has effectively given itself an injunction and has chosen to 2ct as

though the Taw which it contests did not exist. Tcan only permit this sitnation to continue

if 1 am satisficd that the plaintiff could and should have been given an interlocutory

injunction to m:spénd the effects of C-31 pending trial. Applying the classic test, therefore,

roquices that I ask myself if the plaintiff has rajsed a serious issue in its attack on the law,

whether the enforcement of the law will result in irreparable harm to the plaintiff, and finally,
determine where the balance of convenience lies. I do not accept the ﬁmposition that
because the injunction sought is of a mandatory naﬁu’c, the test should in any way be
different from that set down in the cited cases. (Sce Ansa Jnternational Rent-A-Car (Canada)
Led. v. Amevican International Rent-A-Car Corp,, [1990] F.C.J. No. 514; 32 CPR. (3d)

340)
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[8]  Itisnotcontested by ths Crown that the plaintif meets the first part of the test, but
it seems clear to me that it cannot possibly meet the othﬁr two parts. Itis ver} rare that the
enforcement of a duly adopted law will result in irreparable harm and thers is n@thing hereln
Qlﬁ ¢h pcrsu‘ides me that thisis such ararity. Likewise, wﬁatwer inconvenience the plaihtiﬁ'
may suffer by admitting 11 old ladies to membership is nothing compareﬁ both to thé
damage to the public:_ interest in having Parliament's law; flouted and to the private interests
of the @omcn in Aqu estion who, at the present rate of progress, are unlikely ever to benefit
from & law which was adopted with people in their position specifically inmind. |

[9]  Thirdly, Irgject the propoesition put fom#d by the plaintiffthat would denythe Cnurt
the power to issue the injunction requested because the Crown has sot alloged a cause of
action in support thereof in its statement of defence. The Court's power to issuc ixﬁunctfoﬁs

is granted by section 44 of the Federal Court Act and is very broad. ‘Intr:pmting 2 similar

provision in a provincial statute in the case of Canadian Pacific Lid, v. Brotherhood of

Maintenance of Way Employees Canadian Pacific Syst@ Federation, {1996] 2 S.CR. 495,

the Supreme Court said at page 505:

Canadian courts since Channel Tunne! have applied it for the proposition that the courts have.
jurisdlction to grant sn injunction whers thete s a justiviable right, wherever that right may fall
to be detormiined.., This accords with the more gencral recognition throughout Canads that the
¢ourt may grant interim relief where finad relief will be granted in another forum.
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[10] The Supreme Court of Canada confirmed the Federal Court of Canada's broad
Jjurlsdiction to grantreliefunder section 44 : Canada (HRC) v Canadian Liberty Net, [1998]
1S.CR. 626, |

{11} Likewise, I donotaccept the plaintiff's argument io the cffect fhat the Crown has no
standing to bring the presént motion. 1 Eave already indicated t‘ua} Ifeel that there is astrong
public interest at blay inupholding the Iaws of Canada unless and unnl théy are struck down
bya court of competent julﬁs,dicﬁon.» That intcrest is uniquely and properly represented by

the Crown and its standing to 'b_ﬁng the motion is, in my view, phassailablc, -

[12] Finally, the plaintiffargued strongly that the women in questiori have not applied for
membership, This argmnent‘is a simple "red herring”, It is quite tnie that-only some of
them have applied in accordance with the Band's membership rulcs, but that fact begs the
question as to whether those mlgs can lawfully be used to __;icprive them of rights to which
Parliatnent ixas declared them to be entitled. The evidence is clear tha:t all of the women in
qmtion‘wamod and sought to becoms members of the Band and that they were refused at
least implicitly becnu;c they did not or coyld ﬁat fulfil the rules’ énerous application |

requirsments.
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.

[13] This brings me at last to the main question: has the Band refused to comply with the

provisions 6f C-31 so as to deny to the 11 women in question the rights guaranteed to them

by that legislation?

{14]

T start by setting out the principal relevant provisions.

2.(1) *member of  band" means 2 person whose name appears on 2 Band Listot whe is sntitled
10 have his neme appear on ¢ Band List,

S. (1) There sha}ibc maintained in the Department en Indian Register in which shall barecorded
the tame of every person who s entitied to ba registered a5 an Indian under this Act.

_ (3) The Registrar may at any time 2dd to or delete from the Indian Reglster the name of any

who, In aceordance with this Act, is entitled or not entitled, a5 the case'may be, to kave
his name ineluded in the Indian Register. :

(5) The name of a person who i¢ entitled to be registered isnot required to be recorded m the
Indian Regiater unless an application for ragistration is made to the Registrar,

6.(1) Subjest to section 7, a person is entitled to be registeréd if

A

{c) the narne of that person was omitted or deleted from the Indian Register, ot from
a band list peior to September 4, 1951, under subparagraph 12(1)(a)(iv), paragraph
12(1)(t) or subsection 12(2) or under subparsgraph 12(1)(a)(1ii) pursusnt to an order
made under subsection 109(2), as each provision read immediately prior to Apeil 17,
1985, or under any.formier provizion of this Act relating to the same subject-mattce as
any of thase provisions;

-~

5. Theve shall be maintained in accordance with this Act for each band a Band List in which
shall b entered the name of every person who Is a member of that baad.

9. (1) Unsil such time asa band assumes control of its Band List, the Band List ofthi‘ band shalf
be maintained in the Department by the Registrar.

(2) The names lo 2 Band List of a band immcdiately prior to Apil 17, 1985 shalf constitute
the Band List of that band on April 17, 1985, ‘ S

(3) The Registrar may at any time add 1o or delets from 2 Band List maintsined in the
Departrecnt the name of any person who, in accordance with thit Act, is catifled or not entitled,
a3 the case may be, fo have his name included in that List.
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(5) The name of & person who is entitled 1o have his name entered i 8 Bend List malntained
in the Depattment is not required 1a be entered therein unless an application for entry therein ix
madgta:hc Reﬁs;rar. _

10, (1) A band may assums control of its own membership if it establishes moembership rules for
{tseifin writing{n accordance with this section and if, after the band hes given appropriate norice
of its intention to assume contrel of its own membership, 8 majority of the electors of the band
gives ity consent 1o the band's control of its own membership.

(2) A band may, pursuant ta the consent of a majority of the electors of the band,

{2) sfterithas given appropriste notice of its intention ta do so, establish membership
rules for itselfl and

{b) provide fora mad\mxsm for reviewing decisions on membership, * .

(4) Membership rules esublished by a band under this section may not deprive any person
who had the right to have his name entercd in the Band List for that band, immediately prior to
the time the rules were established, of the right to havie his nemsz s entered by veason cnly of 2
situation that existed or an action that was taken before the rules came into force,

(S) For greater certainty, subsection (4) zpplies in respect of & person who was entitled 1o have
his name entered in the Band List under paragraph 11(1)(c) immediately before the band
assumecd control ofthe Band Listifihat person dossnot subsequently cease tobaentiticd tohave
his name entered in the Band Ligs, .

{6) Where the sonditions sct out in subsection (1) have been met with respect to a band, the
counol) of the band shall forthwith give natice ta the Minlster in writing that the band s
pssumming control of its own mombership and shall provide the Ministor with a copy of the
membership rules for the band, .

(7) On recelgt of a notide from the counsil of 8 band under subsection (6), the Ministcr shall,
if the conditions set out in subsection (1) have been complied with, forthwith

{a) give notfce to the band that it has contral of its own membership; and

() direct the Registrarto providé the band with x copy of the Band List maintained
in thie Depmiment. )

(8) Where 8 band wssumes control of its membership under this section, the memberhip rules
estublished by the band shall have effect from the day on which notice {s given to the Miniater
under subsection (8), and any addisions to or delcticns from the Band List of the band by the
Registraron or afier that day sre of no effect unless they ars in necordance with the membenship

- rules establighed by the band, :

(5) A band shail msintain its ows Band List from the date on which & capy of the Band List
isrecelved by the band under pacagraph (7)(b), and, subject to section 13,2, the Department shall
fiave no further responaibility with respect 10 that Band List from that date.

(10) A band may st any ime add to or delete from a Band List maintained by it the name of
any pevson who, in accordance with the membership rules of the band, is entitled ernot entitled,
as the case may be, to have hia name included in that Hst:

H
*
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11. (1) Commencing on April 17, 1985, a persan is entitled to have his namo entered {n 2 Band
List maintained in the Department for a band if : :
{c) that person is entitled to be rogistered under paragraph 6(1)(c) andccased to bea
smember of that band by reasen of the ¢ircumstances set out in that p?tgm‘h; -

(2) Conmencing on the day that is two years aficr the day that an Act entitled An Actfo
amend the Indiun Act, Introduced in the House of Commons on February 28, 1985, is assented
19, or on such ehrlicr day a3 may be agreed to under section 13.1, where a band does not have
control of its Band List under this Act, a person is zntitled ta have his nusme entered in a Band
List maintained in the Department fortheband | :

(a)if ﬂtétperéan is entiticd ta be registered under paragraph 6(1Xd) or (¢) and coxsed

ta be @ member of that band by reason of the circumstances sci ot in that puragraph;
or . :

(b) if that person is entitied to be registercd under paragraph 6(1)(f) &v subsection 6(2)
and a parent referred to in thet provision {s emtided to have his name catéred in the
Band List or, if tio longer living, was at the time-of death enfitled to have his nyme

“entered in the Band List.

[15] The amending statute was adopted on June 27, 19#5 but was made to take effect
retroactivelyto April 17, 1985, the date onwhichsection 15 of the Charter took effect. This
fact in itself, without inm-e, is a strong indication that one of thc pﬁime objectives of the
legislation was to bring the provisiéns of the Indian Act into line with the new requirements

of that section, particularly as they relate to gender equality.

[16] On'July 8, 1985, the Band gave potice to the Minister that it intended to avail itself
of the provisions of séoﬁon 10 allowing it to assume control of its own Band List and that
date, therefore, is the effective date of the coming into force of the Band's mmW rules.

Because C-31,was technically in force but realistically unenforceable for over two months

before it was adopted and because the Band wasted no time in assumiuf control of its own .

e

Band List, none of the 11 women who are in question here were able to have their names
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‘entered on the Band List by the Registrar prior to the date on which the Band téok_ such

control.

[17] 'The relevant provisions of the Band's membership rules are as follows:.

3. Bach of the following pecsons shall have mright to have his or her name entered in the Band
List;

{8} anyperson who, bul for the establishment of thase yule, would beentitled pursuant
tosubsection 11(1) of the Actto have his orher nawme entered in the Band List required
to be maintained in the Department and who, at gny time after these rulag coms into
force, either

@) is lnwhully vesident ont the reserye; of

(i) has applied for membership in the band and, in the judgment of the Band
Council, hag s significant commisment 10, and knowledge of, the history,
customs, traditions, culture and communal life of the Bend and & charaéter
and lifestyle that would not cause his or her admission to membership in the
Band to be detrimental to the fulure welfare or advancement of the Band;

5. In conyidering an application under scction 3, the Band Council shall not refusc to enter the
name of the spplicant in the Band List by reasan cn!y of a situation that existed or an sction that
was taken before these Rules came ints fores,

!1. The Band Council may consider and deal with spplications roado pursuant to section 3 of .
these Rules according to such procedure and o3 such time or times ax it shall determine in its
discretion and, withowt detracting from the generality of the foregoing, the Band Council may

conduct such interviews, require such cvidenca and may deal with sny two or mote of such -
spplications separately or tugether as it shall determine in its discretion.

»

[18]  Seotion3(a)(i)and (ii) clearly create pre-conditions to membership foracquiredrighﬁ
individuals, referred to in this provision by reference fo section 11(1) of the Act. Thoso

" individuals must either be resident on the reserve, ot they must demonstrate a signifioant

comumitment to the Band. In addition, the process as described inthe evidence and provided

for in section 11 of the membership rules requires the completion of an application form
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some 43 pages in length and calting upon the applicant to write severai!u essaysaswell asto
submi to interviews.
{19] The quﬁuon that arises from these provxsmns and counsel's submissions is whether
the Act provides foran automauc entitiement to Band memb erslnp for women who had lost
itby reason of the former paragraph 12(1)(b). Ifit does, then the pre-conditions established

by the Band vi(;late the legislation.

[20] Péragraph 6(1)(c) of the Act entitles, inter alia, women who Jost their status and

membership because they married non-Indian men to be registered as status Indians,

213 . Paragraph 11(1)(c) establishes, inter alia, an automatic enﬁﬂémcnt for the women
referred to in paragraph 6(1)(c) to have their names added to the Band List maintained in the

Department.

[22] These two provisions establish both an entitlement o Indian status, and an

entitlement to have one's name added to a Band List maintained by the Department, These,

provisions do not specifically address whether bands have the same obligation 2s the
. Dopartment to add names to their Band List maintained by the Band itself pursuant to section

10.

Received Tine Mar.27. 10:51 A4

A216




Page: 12

[23] Subsection 10(4) attempts to address this issue'by stipulating that nothing in aband's

membeyship code can operate to deprive aperson of her or his entitlement to registration “by

reason only of* a situation that existed or an action that was taken before the rales came into

forve. Forgreater clarity, subsection 10(5) stipulates that subsection 10(4) appliesto persons

autornatically entitled to membership pursuant to paragraph 11(1)(c), unless they

subsequently cease to be entitled to membership.

[24] Ttisunfortunate that the awkward wording of subsections 10(4) and 10(5) does not

R ————y

make it absolutely clear that they were intended to entitle acquired rights individuals to

automatic membership, and that the Band is not permitted to create pre-conditions to

membership, 2s it has done, The words "by reason only of® in subseotion 10(4) do appear

‘tosuggest thataband might legitimately refuse membership to persons for reasons other than

those coptemplated by the provision. This reading of subsection 10(4), however, does not

sit easily with the other provisions in the Act as well as clear statements made at the time

ot s S 4 0 o avs a4 e e b

regarding the amendments when they were enacted in 1985.

Y

[25] The meaning to be given to the word "entitled" as it is used in paragraph 6(1)(c) is
clarified and extonded by the definition of “member of aband” in section 2, which stipulates

that & person who is entitled to have his name appear on a Band List is & member of the.

Band. Paragraph 11(1)(c) requires that, commencing on Apeil 17, 1985, the dats Bill C-31
took effect, a person was entitled to have his or her pame entered in a Band List maintained
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by the Department of Indian Affairs for  band if, inter alia, that person was entitled to be
registered under paragraph 6(1)(c) of the 1985 Act and ceased to be a member of that band

by reason of the circurnstances set out in paragraph 6(2)(c).

[26] WhiletheRegistrarisnot obliged to enterthe name ofanyperson whodoes notapply
therefor (see section 9(5)), that exemption is not extended to a band which has control of its
list. Homver. the use of the imperative "shall” in section g, makes it clear that the band is
obhged to enter the names of all entxtlcdpcrsons onthe list wluch it maintains, Accordingly,
on July 8, 1985, the date the Sawridge Band cbtained control of its Lx_st, it was ohhged‘to
enter thereon the names of the aéquired rights ;’}omcn. Whén sesnin tﬁis light, it }:ecpmes
clear that the limitation on a band's powers contained in subsections 10(4) and 10(3) is
gimply a prohibition against legisiating retrospectively ; a band may not creats barriers to

membership for those persons who arc by law already deomied to be members.

[27]  Althoughit deals specifically with Band Lists raintained in the Department, section
11 clearly distingnished between autgmatic, orunconditional, entitiementto ﬁemhetship and
conditional entitlement tomembership, Subsection 11(1) providesfor gutomatic cntitlement
to certain individuals as of the date the amendments came into force, Subscction 11(2) on
the other hand, potentially leaves to the band's discretion the sdmission of the descendants

of women who “married out.”
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[28] The debate in the House of Commons, priot to the enactment of the amendments,
reveals Parliament's intention to create an automatic entitlement to women who had lost their

status because they married non-Indian men. Minister Crombie stated as follows :

« today, I em asking Hon. Members 10 consider legislation which will eliminate twe historic
wronge in Canada's legislation regarding Indian people. These wrongs ate discriminatory
treatment based on sex and the control by Govemment of membership in Inditn commanities.

[Canads, House of Commans Debates, March 1, 1885, p. 2644]

[29) - Alittle further, hospoke about the careful balancing between these rights in the Act,
In this section, Minister Crombie referred to the differenco between status and mcixxbcrship._
He stated that, while those persons who lost their status and membership should have both

restored, the descendants of those persons are only automatically entitled to glatus:

‘This legislation achieves balance and rests comfortably and fairly on the principle that thoss
persons who lost status and membership should have their status and membership restored,
While there are somc who would draw the line there, in my view fairncss also demands that the
first generation descendants of thoss whe were wronged by diseriminatory legislation should
have status under the Indian Act 2a that they will be cligible for individual bensfits provided by
the federal Government. Hawever, theirrelationship with cespect fo membership and resfdency
¢hould be determined by the relationship with the Indian commmunities to which they belang,

[Debates, suprd at 2645)

{30]  Still further on, the Minister stated the fundamental purpases of amendments, and .

explairted that, while those purposes may conflict, the fairest balance hiad been achieved:

« 1 have to reassert what ls unshakeable for this Government with respect to the Bill. First, it
amust fnclude removal of discriminatory provisions in the Indian Ack sscond, it hust inelude the
rettoration of status and membership tothoss who loststatus and membership 2¢ s result of these
discriminatory provisions; and third, It muust eneure that the Indian Firvt Natious who wish ta do
§0 can control their own membership. Those are the thres principles which allow us to find
balance and faimess and 10 procesd confidently in the face of any disappointrient which may
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be expressed by-persons or groups who were not able to accomplish 100 per cent of their own
particular gosls,

This is & difficult issus. I has been for many years. The challenge is striking. The fairest
possible balanee must be struck and T believa it has been struck in thiz Bill, 1 believe we have
fulfilled the promisc rnade by the Prime Minister in the Throne Speech that discrimination inthe
Indian Act would be ended, ] '

[Debates, supra at 2646]

[31] At a meeting of the Standing Committee on Indian Affairs and Northem

Development, Minister Crombie again made it clear thas, while the Bill works towards full

Indian self-government, the Bill also has us a goal remedying past wrongs:

Sevoral members of this committee s3id during the debate on Friday that this bill #s Just a
beginning and actan cnd in itself, but rather the beginning of a process simed at full Tndian seif
government. I completely agree with that view. But before we can create the fitture, some of

the wrongs of the past have to be corrected. Thatis, in part, the purposs of Bill C-31,.,

[Canada, House of Commons, Minutes of the Proceedings of the Special Committee
on Indian Affairs and Northern Development, Issue no. 12, March 7, 1985 at'12:7]

{32] Fughermore, in the Minister's lefter to Chief Walter Twimm on September 26, 1985,

in which he accepted the’ membership code, the Minister reminded Chief Twinn of

subsections 10(4) and (§] of the Act, and stated as follows:

Weare beth sware that Parliament intended tharthose persons listed in paragraph 6(1)(c) would

at Jeast initially be part of the membership of 2 Band which maintains its own list. Read in

isolation your membership rules would appesr to oreate 8 prerequisite to merbership of lawful
residency oc significant commitment to the Band. However, I trust that your rwmbership rules

will be read in comjunction with the Act s0 that the persons who are entitled to reinstatement to -
Band rcmbership, a3 s result of the Act, will be placed on your Band List. The smendments -

were designed 10 strike a delicate balancs between the sight of individials to Band membership
and the rigit of Bands to control their membership, I sponsored the Band conteol of membership
amendments with 8 strongly held trustthat Bands would fislfill thelr cbligations and act fairly and
reasonably. I belisve you too fee! this way, based on our past disoussions. -
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(33]  Sadly, it appears from the Band's subsequent actions that the Mfinister's “trust” was
seriously misplaced. The very provisions of the Band's r_u}cs té whic;x the Minister drew
. attention have, since thelr adoption, been invoked by the Band consisteftly and persistently
to refuse membership to the 11 won;.an in question. In fact, since 1985, the Baﬂé has only
admitted three.acqnimd rights women to membership, all of them apparcotly being sisters

of the addressee of the Minister's Tetter.

[34] Thequoted excerpts make it abundantly clear that Parliament intended to create an -

automaticright to Bandmembership for certain individuals, notwithstanding the fact that this

would necessarily limit a band's control over its membership.

[35] In = very moving set of submissions on behalf of the plainﬁﬁ;Mrs. Twinn argued
' passionately that there were many significant problems with consn'ucti;:g the legéslation as
though it pits women's rights against Native rights. While T agree with Mrs. Twinn's
concerns, the debates demonstrate that there existed at that time ix;xportant differences

between the positions of several groups affected by the legislation, and that the legislation

was a result of Parliament’s attempt to balance those different concerns. As such, whileI -

agree wholeheartedly with Mrs. Twinn that thereis nothing inherently contradictory betwoen
women's rights and Native rights, this legislation nevertheloss sets out a .r,egime for

membership that recognizes women's rights at the expense of certain Native rights.
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Specifically, it entitles women who lost their status and band membérship on account of

~ marrying non-Indian men {o zutomati¢ band membership.

- " [36] Subsection 10(5) is further evidence of my conclusion thaf the Act creates an
automatic entitlement to mexi:be:ship, sin_co it states, by reference to paragraphi 11{L)}(c), that
nothing can deprive acguircd rights individual to their automatic entitleient to m embership
unless th:y‘subsequenﬁy lose that entitlement. The band's mexﬁi:ership rules do not include
specific provisions that describe the circuinstances in which acquired rights individuals

' mightsubscquently lose their entitlementtomemibership, Enactingapplication requirements

L. is certainly not enough to deprive acquired rights individuals of their agtomaﬁc enfitlement

to band membership, pursuant to subsection 10(5). To put the matter another way,

Parliament having spoken in terms of entitlement and acquired rights, it would take more

o specific provisions than what is found in section 3 of the membership rules for delegated and

subordinate legislation to take away or deprive Charter protected persons of those rights.

[37] AsaresultI find that the Band's application of its membership rules, in which pre-

conditions have been created fo membership, is in contravention of the Indian Act.

[38] While not necessarily conclusive, it seems that the Band itself takes the same view.
— Although on the hearing of the present motion, it vigorously asserted that it was in

compliance with the Act, its statement of claim herein asserts without reservation that C-31

Al
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has the effect of imposing on it members that it does not want. Parag%aph 22 of the Fresh

as Amended Statement of Claim reads 25 follows:

22. ‘The plsintifls state that with the enactmeat of the Amendments, Parliament artomptad
unifaterally to require the First Nations to admit certaln persons to membership, The
Amendments pranted indlvidual mewibership rights in cack of the First Nutlops without fheir
consent, and indeed over thoir objection, Furthermors, such membership rightswers granted to
individuals without regord for their actual connecticn to or interest in the First Natian, and
rogardless of their individual desives or thavof the First Nation, or the gircumstinces pettaining
the First Nation. This exercise of power by Parliament was unpcecedented in the pmdccessar
legislation.

-

[39} Ishall grant the mandatory injunction as requested and will specifically order thatthe
nemes of the 11 kuown acquired rights women be added to the Band List and that they be

accorded all the nghts of membership in the Band

[401 Ireserve the question of costs for the Crown. If it seeks them, it should do so0 by
moving pursuast to Rule 369 of the Federal Court Rules, 1998. Whilo the interveners have

made a useful contribution to the debate, I would not order any costs to or against them.

ORDER ‘
The plaintiff and the persons on whose behalf she sues, being all the members of the

-

- Sawridge Band, are hereby ordered, pending 2 final resolution of the plaintiffs action, to

enter or register an the Sawridge Band List the names of the individuals who acquired the
right to be members of the Sawridge Band before it took control of its Band List, with the

fiill rights and privileges enjoyed by all Band members.

Recoived Time Mar.27. 10:51AM
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Without resiric;ing the generality of the foregoing, this Grdér tequires that the
following p;:rsens, namely, Jeannetfe Nancy Boudreau, Elizebeth Courtoreille, Fleury
Edwa:dDeIo_ng,B.oseim;AnnaLindhexg, CccﬂeYvonncLoyie,ElsiaFloral.o)’ie.RitaRose
Mmdel,ﬁlizabcthBemadmePoitras,LilliannnMa:icPotskin,Marga;etAges Clara Ward
and Mary Rachel L'Hirondslle be forthwith entered on the Band List of the Sawridge Band

and be immediately accorded all the rights and privileges attaching to Band membership.

Judge

Edmonton, Alberta
March 27, 2003

Received Tine &_431-2‘7- w:smfa
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FOR THE PLAINTIFFS
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and
HER MAJESTY THE QUEEN

Defendant
{Respondent)

and
NATIVE COUNCIL OF CANADA, NATIVE COUNCIL OF CANADA (ALBERTA),

NATIVE WOMEN'S ASSOCIATION OF CANADA, and NON-STATUS INDIAN

ASSOCIATION OF ALBERTA
‘ Interveners
(Respondents) .
REASONS FOR JUDGMENT
ROTHSTEIN LA,
{1 By Order dated March 27, 2003, Hugessen J. of the Trial Divislon {as it then

was) granted a mandatory interlocutory injunction sought by the Crown, requiring the
appellants to enter or register on the Sawridge Band List the names of eleven individuals
wha, he found, had acquired the right to be members of the Sawridge Band before it
took control of its Band list on July 8, 1985, and to accord the eleven individuals all the

rights and privileges attaching to Band membership. The appellants now appeal that
Order.

HISTORY

[2] The background to this appeal may be briefly stated. An Act to amend the
Indian Act, R.5.C. 1985, c. 32 {1st Supp.} [Bill C-31}, was given Royal Assent on June 28,
1985: However, the relevant provisions of Bill C-31 were made retroactive to April 17,
1985, the date on which section 15, the equality guarantee, of the Canadian Charter of
Rights and Freedoms [the Charter] came into force. .

[3] Among other things, Bill C-31 granted certain persons an entitlement to
status under the Indian Act, R.S.C. 1985, c. I-5 [the Act], and, arguably, entitlement to
membership in an Indian Band. These persons included those whose names were
omitted or deleted from the Indian Register by the Minister of Indian and Northern
Affairs prior to April 17, 1985, in accordance with certain provisions of the Act as they
read prior to that date. The disqualified persons included an Indian woman who married
a man who was not registered as an Indian as well as certain other persons disqualified
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by prowswns that Parliament considered to be dlscnmmatory onaccount of gender. The
former provisions read:

12. (1) The following persons are not 12, (1) Les personnes sulvantes n'ont

entitled to be registered, namely, pas le droit d'étre inscrites :
(a) a person who a) une personne qui, selon lé
cas:

{iii} is enfranchisad, or

(iv} Is born of a marriage entered into {iii) est émancipée,
after September 4, 1951 and has
attained the age of twenty-one years, ,
whose mother and whose father's le 4 septembre 1951 et a atteint I'sge
mother are not persons described In  9¢ Vingt et un ans, dont la mere et la
paragraph 11(1){a), {b) or (d) or entitled grand-mére paternelle ne sont pas des

to be registered by virtue of paragraph personnes décrites & l'alinéa 11(1)a), b)
11(1)(e) ou d} ou admises & étre inscrites en

vertfl de Valinéa 11(1)e),

{iv) est née d'un marlage célébré apras

unless, being a woman, that person is
the wife or widow of a person
described in section 11; and

" sauf si, étant une femme, cette
personne &st I'épouse ou la veuve de
qulequ'un décrit 3 I'article 11;

{b) a woman who married a person who .

is not an Indian, unless that woman is b} une femme qul a épousé un non-

subsequently the wife or widow of a Indien, sauf sl cette femme devient

person described in section 11, subséquemment I'épouse ou la veuve
d'une persorine décrite & l'article 11.
(2) The addition to a Band List of the : '
name of an illegitimate child described (2) L'addition, & une liste de bande,

in paragraph 11{1){e) may be protested du nom d'un enfant ilégitime décrita -

at any time within twelve months after l'alinéa 11(1)e) peut faire I'objet d'une

the addition, and If on the protest itis  Protestation dans les douze mois de
decided that the father of the child was "2d9dition; sl, 2 la sulte de Ia

not an Indian, the child is not entitled toProtestation, il est décidé que le pére

1 ? *, *
be registered under that paragraph. 9 'enfant n'était pas un Indien,
I'enfant n'a pas le droit d'&tre inscrit

selon cet alinéa.

[4} Bill C-31 repealed these disqualifications and enacted the following
provisions to allow those who had been stripped of their status to regain it:



6. (1) Subject to section 7,a personis 6. {1) Sous réserve de I'article 7, une
entitled to be registered if personne a le droit d'étre inscrite si elle
remplit une des conditions suivantes_:

. ¢) son nom a été omis ou
retranché du registre des indiens ou,
avant le 4 septembre 1951, d'une liste
de bande, en vertu du sous-alinéa
12{1)a)(lv), de Valinéa 12{1)b) ou du
paragraphe 12(2} ou en vertu du sous-
alinéa 12(1)a)(iii) conformément 3 une
ordonnance prise en vertu du
paragraphe 109(2), dans leur version
antérieure au 17 avril 1985, ou en vertu
de toute disposition antérieure de la
présente loi portant sur le méme sujet
que celui d'une de ces dispositions;

(c) the name of that person was
omitted or deleted from the Indian
Register, or from a band list prior to
September 4, 1951', under
subparagraph 12(1)}{a)(iv), paragraph
12{1){b) or subsection 12(2) or under
subparagraph 12(1)}{a)(iii) pursuant to
an order made under subsection 109(2),
as each provision read immediately
prior to April 17, 1985, or under any
former provision of this Act relating to
the same subject-matter as any of those
provisions;

11. {1) Commencing on April 17, 1985, a11. {1) A compter du 17 avril 1985, une
person is entitled to have his name personne a droit & ce que son nom soit
entered in a Band List maintained in the consigné dans une liste de bande tenue
Department for a band if pour cette derniére au ministére si elle
remplit une des conditions suivantes_:

{c) that person is entitled to be

registered under paragraph 6(1)(c} and c) elle a le droit d'étre inscrite en vertu
ceased to be a member of that band by de l'alinéa 6{1)c) et a cessé d'étre un
reason of the circumstances set outin  membre de cette bande en raison des
" that paragraph; . circonstances prévues  cet alinda;

[5] By an action originally commenced on January 15, 1986, the appellants claim

a declaration that the provisions of Bill C-31 that confer an entitlement to Band

miembership are inconsistent with section 35 of the Constitution Act, 1982 and are,

therefore, of no force and effect. The appellants say that an Indian Band's rightto

control its own membership is a constitutionally protected Aboriginal and treaty right

and that legislation requiring a Band to admit persons to membership is therefore
unconstitutional.
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[6] This litigation is now in its eighteenth year. By Notice of Motion dated
November 1, 2002, the Crown applied for:

an interlocutory mandatory injunction, pending a final resolution of the Plalntiff's action,
requiring the Plaintiffs to enter or register on the Sawridge Band List the names of the
individuals who acquired the right to be members of the Sawridge Band before it took
control of its Band list, with the full rights and privileges enjoyed by all band members.

[71 The basis of the Crown's application was that until legislation is found to be
unconstitutional, it must be complled with. The mandatory injunction application was
brought to require the Band to comply with the provisions of theAct unless and until
they are determined to be unconstitutional. By Order dated March 27, 2003, Hugessen J.
granted the requested injunction.

[8] This Court was advised that, in order for the Band to comply with the Order
of Hugessen 1., the eleven individuals in question were entered on the Sawridge Band
list. Nonetheless, the appellants submit that Hugessen J.'s Order was made in error and
should be quashed. ' '

ISSUES

[9] in appealing the Order of Huggsg’en 1., the appellants raises the following
issues: S :

1.  Doesthe Band's membership,ap'p!ication pro‘k:ess comply with the requirements of
the Act? ’

2 Even if the Band has not complied with the Act, did Hugessen J. err in granting a
mandatory interlocutory injunction because the Crown lacks standing and has not the
met the test for granting interlocutory injunctive relief.

APPELLANTS' SUBMISSIONS

{10] .- The appellants say that the Band's membership code has been in effect since
luly 8, 1985 and that any person who wishes to become a member of the Band must
apply for membership and satisfy the requirements of the membership code. They say

. that the eleven individuals in question have never applied for membership. As a resuit,
there has been no refusal to admit them. The appellants submit that the code's
requirement that all applicants for membership go through the application process is in
accordance with the provisions of the Act. Because the Band is complying with the Act,
there is no basis for granting a mandatory interlocutory injunction.
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[11] Even if the Band has not complied with the Act, the appellants say that
Hugessen J. erred in granting a mandatory interlocutory injunction because the Crown
has no standing to seek such an injunction. The appellants argue that there is no lis
between the beneficiaries of the injunction and the appellants. The Crown has no
interest or, at least, no sufﬁcient'lega! interest in the remedy. Further, the Crown has not
brought a proceeding seeking final relief of the nature sought in the mandatory
interlocutory injunction application. In the absence of such a proceeding, the Court is
without jurisdiction to grant a mandatory interlocutory injunction.. Further, thereis no
statutory autharity for the Crown to seek the relief in question. The appellants also argue
that the Crown has not met the three-part test for the granting of an interlocutory
injunction.

ARE THE APPELLANTS COMPLYING WITH THE INDIAN ACT?

The Appropriateness of Deciding a Legal Question in the Course of an Interlocutory
Injunction Application

[12] The question of whether the Sawridge Band membership code and application

process are in compliance with the Act appears to have been first raised by the ' ‘
appellants in response ta the Crown's injunction application. Indeed, the appellants'

Fresh As Amended Statement of Claim would seem to acknowledge that, at least whenit - l
was drafted, the appellants were of the view that certain individuals could be entitled to

membership in an Indian Band without the consent of the Band. Paragraph 22 of the

Fresh as Amended Statement of Claim states in part:

The plaintiffs state that with the enactment of the Amendments, Parliament attempted
unilaterally to require the First Nations to admit certain persons to membership. The
Amendments granted individual membership rights in each of the First Nations without
their consent, and indeed over their objection.

[13] There is nothing in the appellants' Fresh As Amended Statement of Claim that
would suggest that an issue in the litigation was whether the appeliants were complying
with the Act. The entire Fresh As Amended Statement of Claim appears to focus on
challenging the constitutional validity of the Bill C-31 amendments to the Indian Act.

[14] The Crown's Natice of Motion for a mandatory interlocutory injunction was
based on the appellants' refusal to comply with the legislation pending determination of
whether the legislation was constitutional. The Crown's assumption appears to have
been that there was no dispute that, barring a finding of unconstitutionality, the
legislation required the appellants to admit the eleven individuals to membership.

{15] Be that as it may, the appellants say that the interpretation 6f the legislation



and whether or not they are in compliance with it was always in contemplation in and
relevant to this litigation. it was the appellants who raised the question of whether or
not they were in compliance in response to the Crown's motion for injunction. It,
therefore, had to be dealt with before the injunction application Itself was addressed.
The Crown and the interveners do not challenge the need to deal with the question and
Hugessen J. certainly accepted that it was necessary to interpret the legislation and
determine if the appellants were or were not in compliance with it.

[16] Courts do not normally make determinations of law as a copdition precedent
to the granting of an interlocutofy injunction. However, that is what occurred here. In
the unusual circumstances of this case, | think it was appropriate for Hugessen 1. to have
made such a determination.

[17] Although rule 220 was not expressly invoked, | would analogize the actions of
Hugessen J. to determining a preliminary question of law. Rules 220(1) and (3) read as
follows:

220. {1) A party may bring a motion 220. {1} Une partie peut, par voie de
before trial to request that the Court  requéte présentée avant l'instruction,

determine dg;ﬁzander & la Cour de statuer sur:
(a) aquestion of law thatmay be a) tout point de droit qui peut &tre
relevant to an action; : pertinent dans I'action;
?

(3) A determination of a question {3) La décision prise au sujet d'un
referred to in subsection {1) Is final and polnt visé au paragraphe (1) est
conclusive for the purposes of the définitive aux fins de l'action, sous
action, subject to being varied on réserve de toute modification résultant
appeal. d'un appel.

[18] Although the appellants did not explicitly bring a motion under Rule 220, the
need to determine the preper interpretation of the Act was implicit in their reply to the
respondent’s motion for a mandatory interlocutory injunction. It would be illogical for
the appellants to raise the issue in defence to the injunction application and the Court
not be able to deal with it. There is no suggestion that the question could not be decided
* because of disputed facts or for any other reason. It was raised by the appellants who

said it was relevant to the action. Therefore, | think that Hugessen J. was able to, and did, -

make a preliminary determination of Jaw that was final and conclusive for purposes of
the action, subject to being varied on appeal.

Does the Band's Membership Application Process Comply with the Requirements
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of the Indian Act?

{19] I turn to the question itself. Although the determination under appeal was
made by a case management judge who must be given extremely wide latitude (see
Sawridge Band v, Canada, [2002] 2 F.C. 346 at paragraph 11 {C.A.)), the determination is
one of law, Where a substantive question of law is at issue, even if it is decided by a case
management judge, the applicable standard of review will be correctness.

[20] The appellants say there is no automatic entitlement to membership and that
the Band's membership code is a legitimate means of controlling its own membership.
They rely on subsections 10{4) and 10(5) of the Indian Act which provide:

10(4) Membership rules established 10(4) Les régles d'appartenance

by a band under this section may
not deprive any person who had
the right to have his name enterad
in the Band List for that band,
immediately prior to the time the
rules were established, of the right
to have his name so entered by
reason only of a situation that
existed or an action that was taken
before the rules came into force.

{5) For greater certainty,
subsection {4) applies in respect of
a person who was entitled to have
his name entered in the Band List
under paragraph 11{1){c}
immediately before the band
assumed control of the Band List if
that persan does not subsequently
cease to be entitled to have his
namme entered In the Band List.

fixées par une bande en vertu du
présent article ne peuvent priver
quiconque avait droit 4 ce que son
nom soit consigné dans la liste de
bande avant leur établissement du
droit & ce que son nom y soit
consigné en raison umiquement
d'un fait ou d'une mesure
antérieurs a leur prise d'effet.

(5) | demeure entendu que le
paragraphe (4) s'applique 3 fa
personne gui avait droit a ce que
son nom soit consigné dans la liste
de bande en vertu de I'alinéa
11{1)c} avant que celle-ci n'assume
la responsabilité de la tenue de sa
liste si elle ne cesse pas
ultérieurement d'avoir droit 3 ce
que son nom y sait consigné.

{21] The appellants say that subsections 10(4) and (5) are clear and unambiguous
and Hugessen J. was bound to apply these provisions, They submit the words by reason

only of" in subsection 10{4) mean that a band may establish membership rules as long as
- they do not expressly contravene any provisions of the Act. They assert that the Band's

code does not do so. The cade only requires that if an individual is not resident on the
Reserve, an application must be made demonstrating, to the satisfaction of the Band

Council, that the individual:
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has applied for membership in the band and, in the judgment of the Band Council, has a
signiﬁcant commitment to, and knowledge of, the history, customs, traditions, culture
and communal life of the Band and a character and lifestyle that would not cause his or
her admission to membership in the Band to be detrimental to the future welfare or
advancement of the Band {paragraph 3(a)(ii}).

[22] With respect to subsection 10(5), the appellants say that the words "if that
person does not subsequently cease to be entltled to have his name entered in the Band
List" meanthat the Band Is given a discretion to estabhsh membership rules that may
disentitle an individual to membership in the Band. They submit that nothing inthe Act
precludes a band from estabhshing additional qualifications for membership.

[23] The Crown, on the other hand, says that persons in the position of the
individuals In this appeal have "acquired rights.” | understand this argument to be that
paragraph 11{1)(c) created an automatic entitlement for those persens to membership
in the Indian Band with which they were previously conriected. The Crown submits that
subsection 10{4) prohibits a band from using its membershlp rules to create barriers to
membership for such persons.

[24] Hugessen J, was not satisfied th@fﬁubsecﬁons 10{4) and (5) are as clear and :
unambiguous as the appellant suggests. He analyzed the provisions in the context of
related provisions and agread with the'Crown.

[25] The appellants seem to object to Hugessen J.'s contextual approach to
statutory interpretation. Howevar, all legislation must be read in context. Driedger's well
known statement of the modern approach to stétutory construction, adopted In
countless cases such as Re Rizzo & Rizzo Shoes Ltd., 11998] 15.CR. 27 at paragraph 21,
reads:

Today there is only one principle or approach, namely, the words of an Act are to be read
in their entire context and in their grammatical and ordinary sense harmoniously with
the scheme of the Act, the object of the Act, and the intention of Parliament (Elmer A. -
Driedger, Construction of Statutes, 2d ed. {Toronto; Butterworths, 1983} at 87).

Hugessen J. interpreted subsections 10(4) and '(5) in accordance with the modern
approach and he was correct to do so.

[26] I cannot improve on Hugessen J.'s statutory construction analysis and | quote
the relevant portions of his reasons, which | endorse and adopt as my own:-

[24] it is unfortunate that the awkward wording of subsactions 10{4} and 10{5) does
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not make it absolutely clear that they were intended to entitle acquired rights individuals
to automatic membership, and that the Band is not permitted to create pre-conditions
to membership, as it has done. The words "by reason only of* in subsection 10{4) do
appear to suggest that a band might legitimately refuse membership to persons for
reasons other than those contemplated by the provision. This reading of subsection
10{4), however, does not sit easily with the other provisions in the Act as well as clear
statements made at the time regarding the amendments when they were enacted in
1985,

[25] The meaning to be given to the word "entitled” as it Is used by paragraph 6(1){c)
is clarified and extended by the definition of "member of a band" in section 2, which
stipulates that a person who is entitled to have his name appearonaBand Listisa
member of the Band. Paragraph 11(1)(c) requires that, commencing on April 17, 1985,
the date Bill C-31 took effect, a person was entitled to have his or her name enteredina
Band List maintained by the Department of Indian Affairs for a band if, inter alia, that
person was entitled 1o be registered under paragraph 6(1){c) of the 1985 Act and ceased
to be a member of that band by reason of the circumstances set out in paragraph 6{1)(c}).

'[26] While the Registrar Is not obliged to enter the name of any person who does not

apply therefor (see section 9(5)), that exemption is not extended t6 a band which has
control of its list. However, the use of the imperative "shall” in section 8, makes it clear
that the band is obliged to enter the names of all entitled persons on the list which it
maintains. Accordingly, on July 8, 1985, the date the Sawridge Band abtained control of
its List, it was obliged to enter thereon the names of the acquired rights women. When
seen in this light, it becomes clear that the limitation on a band's powers contained in
subsections 10{4) and 10(5) is simply a prohibition against legistating retrospectively : a
band may not create barriers to membership for those persons who are by law already
deemed to be members.

[27}  Although it deals specifically with Band Lists maintained in the Department,
section 11 clearly distinguishes between automatic, or unconditional, entitlement to
membership and conditional entitlement to membership. Subsection 11(1) provides for
automatic entitlement to certain individuals as of the date the amendments came into
force. Subsection 11(2), on the other hand, potentially leaves to the band's discretion the
admission of the descendants of women who "married out.”

[36]  Subsection 10(5) is further evidence of my conclusion that the Act creates an
automatic entitlement to membership, since it states, by reference to paragraph
11(1){c}, that nothing can deprive acquired rights individual [sic] to their automatic
entitlement to membership unless they subsequently lose that entitlement. The band's



membership rules do notinclude specific provisions that describe the circumstances in
which acquired rights individuals might subseguently lose their entitlement to
membership. Enacting application requirements is certainly not enough to deprive
acquired rights individuals of their automatic entitlernent to band membership, pursuant
to subsection 10(5). To put the matter another way, Parliament having ’Spo‘ken in terms
of entitlement and acquired rights, it wculd take more specific provisions than what Is
found in section 3 of the membership rules for delegated and subordinate legislation to
take away or deprive Charter protected persons of those rights.

[27] I turn to the appellants' arguments in this Court.

28] The appellants assert that the description "acquired rights" used by Hugessen
J. reads words into the Indian Act that are not there. The term "acquired rights" appears
as a marginal note beside subsection 10(4). As such, it is not part of the enactment, butis .
inserted for conven!ence of reference only (Interpretation Act, R.5.C. 1985, c. 1-21, s. 14).
However, the term is a convenient "shorthand"” to ldent!fy those individuals who, by
reason of paragraph 11{1)(c), became entitled to automatic membérship in the Indian
Band with which they were connected. In other words, the Instant paragraph 11(1}c)
came into force, i.e. April 17, 1985, these individuals were entitled to have their names

entered on the membership list of their Band.
e
o : !

[29] The appellants say that the words "by reason only of" in subsection 10(4) do
not preclude an Indian Band from establishing a nembership code, requiring persons
who wish to be considered for membership to make application to the Band. | »
acknowledge that the words "by reason only of” could allow a band to create restrictions
on continued membership for situations that arose or actions taken after the
membership code came into force. However, the code cannot operate to deny
membership to those individuals who come within paragraph 11(1}{(c}.

[30] A band may enact membership rules applicable to all of its members, Yet
subsections 10{4) and (5) restrict a band from enacting membership rules targeted only
at individuals who, by reason of paragraph 11(1)(c), are entitied to membership. That
distinc{ion is not permitted by the Act.

[31] The appellants raise three further objections. First, they say that their
membership code is required because of "band shopping." However, in respect of
persons entitled to membership under paragraph 11(1}{c), the issue of band shopping
does not arise. Under paragraph 11(1){c), the individuals in question are only entitled to
membership in the band in which they would have been a member but for the pre-April
17, 1985 provisions of the Indian Act. In this casg, those individuals would have been

members of the Sawridge Band.

i .
|



[32] Second, the appellants submit that the opening words of subsection 11(1),
"commencing on April 17, 1985," indicate a process and not an event, l.e. that there is no
automatic membership in a band and that indeed some persons may not wish to he
members; rather, the word "commencing" only means that a person may apply at any
time on or after April 17, 1985. | agree that there is no automatic membership. However,
there is an automatic entitlement to membership. The words "commencing on April 17,
1985" only Indicate that subsection 11(1) was not retroactive to before April 17, 1985. As
of that date, the individuals In question in this appeal acquired an automatic entitlement
to membership in the Sawridge Band. .

[33] Third, the appellants say that the individuals in question have not made
application for membership. Hugessen J. dealt with this argument at paragraph 12 of his
reasons: ‘

[12] Finally, the plaintiff argued strongly that the women in question have nota pplied
for membership. This argument is a simple “red herring". It Is guite true that only some
of them have applied in accordance with the Band' s membership rules, but that fact begs
the question as to whether those rules can lawfully be used to deprive them of rights to
which Parhament has declared them to be entitled. The evidence is clear that all of the
women in question wanted and sought to become members of the Band and that they
were refused at least implicitly because they did not or could not fulfil the rules' onerous
application requirements.

[34] The appellants submit, contrary to Hugessen 1's finding, that there was no

evidence that the individuals in question here wanted to become members of the -

Sawridge Band. A review of the record demonstrates ample evidence to support
Hugessen 1.'s finding. For example, by Sawridge Band Council Resolution of July 21, 1988,
the Band Council acknowledged that "at least 164 people had expressed an interest in
writing in making application for membership in the Band." A list of such’ persons was
attached to the Band Council Resolution. Of the eleven individuals in question here, eight
were Included on that list. In addition, the record contains applications for Indian status
and membership in the Sawridge Band made by a number of the individuals.

[35] For these persons entitled to membership, a simple request to be included in
the Band's membership list is all that is required. The fact that the individuals in question

- did not complete a Sawridge Band membership application is irrelevant. As Hugessen J.

found, requiring acquired rights individuals to comply with the Sawridge Band
membership code, in which preconditions had been created to membership, was In
contravention of the Act
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[36] Of course, this finding has no bearing on the main Issue raised by the
appellants in this action, namely, whether the provisions entitling persons to
membership in an Indian band are unconstitutional,

THE INJUNCTION APPLICATION
Standing

[37] I turn to the injunction application. The appellants say that there was no lis
between the Band and the eleven persons ordered by Hugessen J. to be lnc!uded inthe
Band's Membership List. The eleven Individuals are not parties to-the main action The
appellants also say that the Crown is not en’utled to seek Interlocutory relief when it
does not seek the same final relief,

[38] | cannot accept the appellants’ arguments. The Crown is the respondent in an
application to have validly enacted legislation struck down on constitutional grounds. It
is seeking an injunction, not only on behalf of the individuals demed the benefits of that
legislation but on behalf of the public Interest in haying the laws of Canada obeyed. The
Crown, as represented hy the Attorney General, has traditionally had standing to seek
injunctions to ensure that public bodies, suoh’as an Indian band council, follow the law
{see Robert J. Sharpe, Injunctions and Specﬁ?c Performance, looseleaf {Aurora, ON:
Canada Law Book, 2002) at paragraph 3.30; Ontario ) (Attorney General) v. Ontario
Teachers' Federation (1997), 36 O.R. (3d) 367 at 371—72 (Gen. Div.}}, Having regard to the
Crown's standing at common law, statutory authority, contrary to the appellants
submlssion, Is unnecessary. Hugessen J. was thus correct to find that the Crown had
standing to seek the injunction.

[39] lalso cannot accept the argument that the Crown may not seek interlocutory-
relief because it has not sought the same final relief in this action. The Crown is
defending an attack on the constitutionality of Bill C-31 and is seeking an interlacutory
injunction ta require compliance with it in the interim. If the Crown is successful in the
main action, the result will be that the Sawridge Band will have to enter or register on its
membership list the Individuals who are the subject of the injunction application. The
Crown therefore is seeking essentially the same relief on the i injunction application as in
the main action.

{40] Further, section 44 of the Federal Courts Act, R.S.C. 1985, ¢. F-7, confers
jurisdiction on the Federal Court to grant an injunction "in all cases in which it appears to
the Court to be just or convenient to do so.” The jurisdiction conferred by section 44 is
extremely broad. In Canada {(Human Rights Commission) v. Canadian Liberty Net, [1998]
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1.5.C.R. 626, the Supreme Court found that the Federal Court could grant injunctive relief
even though there was no action pending before the Court as to the final resolution of
the claim in issue. If section 44 confers jurisdiction on the Court to grant an injunction
where it is not being asked to grant final relief, the Court surely has jurisdiction to grant
an injunction where it will itself make a final determination onan interconnected issue.
The requested injunction is therefore sufficiently connected to the final relief claimed by

the Crownh.
The Test for Granting an lnterlbcutory Injunction

41} The test for whether an interlocutory injunction should be granted was set out
in American Cyanamid Co. v. Ethicon Ltd., [1975] A.C. 396 {H.L) and adopted by the
Supreme Court in Manitoba (Attorney General} v. Metropolitan Stores (MTS) Ltd., [1987]
15.C.R. 110 and RIR-Macdonald Inc. v. Canada (Attomey General), [1994) 1S.CR. 311
where, at 334, Sopinka and Cory 1J. summarized the test as follows:

First, a preliminary assessment must be made of the merits of the case to ensure that
there is a serious question to be tried. Secondly, it must be determined whether the
applicant would suffer irreparable harm if the application were refused. Finally, an
assessment must be made as to which of the parties would suffer greater harm from the
granting or refusal of the remedy pending a decision on the merits. . ‘

[42} The appellants submit that Hugessen ). erred in applying a reverse onus to the
test. Since, as will be discussed pelow, the Crown has satisfied the traditional test, 1 do
not need to consider whether the onus should be reversed.

Serious Question

{43} In RIR-Macdonald at 337-38, the Court indicated that the threshold at the first
branch is low and that the motions judge should proceed to the rest of the test unless -
the application is vexatious or frivolous.

[44] The appellants say that in cases where a mandatory injunction is sought, the
older pre-American Cyanamide test of showing a strong prima facie case for irial should
continue to apply. They rely onan Ontario case, Breen v, Farlow, [1995] O.1. No. 2971
{Gen. Div.}, in support of this proposition. Of course, that case is not binding on this
Court. Furthermore, it has been questioned by subsequent Ontario decisions in which
orders in the nature of a mandatory interlocutory injunction were issued (493680
Ontario Ltd. v. Morgan, [1996] 0. No. 4776 (Gen. Div.); Samoila v. Prudential of America
General Insurance Co. {Canada), [1999] 0. No. 2317 {s.C.L)).In Morgan, Hockin J. stated
that RIR-Macdonald had modified the old test, even for mandatory interlocutory
injunctions (paragraph 27}
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[45] The jurisprudence of the Federal Court on this Issue In recent years is divided.
In Relals Nordik Inc. v. Securida Marine Services Ltd. (1988), 24 F.T.R. 256 at paragraph 9,
Pinard 1. questioned the applicabllity of the American Cyanamide test to mandatory
interlocutory injunctions. On the other hand, in Ansa International Rent-A-Car {Canada)
Ltd. v. American International Rent-A-Car Corp. (1990}, 36 F.T.R. 98 at paragraph 15,
MacKay J. accepted that the American Cyanamide test applied to mandatory Injunctions
in the same way as to prohibitory ones. Both of these cases were decided before the
Supreme Court reaffirmed its approval of the American Cyanamide test in RIR-
Macdonald. More recently, in Patriquen v. Canada {Correctional Services), 2003 FC 927
at paragraphs 9-16, Blais J. fallowed the RIR-Macdonald test and found that there was a
serious issue to be tried in an application for a mandatory interlocutory injunction (which
he dismissed on the basis that the applicant had not shown irreparable harm).

{46} Hugessen J. followed Ansa International and held that the RIR-Macdonald test
should be applied to an interlocutory injunction application, whether it is prohibitory or
mandatory. in fight of Sopinka and Cory JJ.'s caution about the difficulties of engaging In
an extenslve analysls of the constitutionality of leglslation at an interlocutory stage {RIR-
Macdonald at 337), 1 think he was correct to do so. However, the fact that the Crown is
asking the Court to require the appellants' to'take pasitive action will have to be
considered in assessing the balance of convenience.

[47 in this case, the Crown's argument thatéi!! C-31 is constitutional is neither

frivalous nor vexatious. There Is, therefore, a serious question to be tried.
. °

lrreparable Harm

[48] Ordinarily, the pub'lic interest is considered only in the third branch of the
test. However, where, as here, the government is the applicant in a motion for
interlocutory relief, the public interast must also be considered In the second stage {RIR-

Macdonald at 349).

-

[49j Validly enacted legislation is assumed to be in the public interest. Courts are
not to investigate whether the legislation actually has such an effect {RIR-Macdonald at

348-49).

[50] Allowing the appellants to ignore the requirements of the Act would
irreparably harm the public interest in seeing that the law is obeyed. Until a law is struck
down as unconstitutional or an interim constitutional exemption is granted by a court of
competent jurisdiction, citizens and organizations must obey it (Metropolitan Stores at
143, quoting Morgentaler v. Ackroyd (1983), 42 O.R. (2d) 659 at 666-68 (H.C.)).
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[51] Further, the individuals who have been denied membership in the appellant
band are aging and, at the present rate of progress, some are unlikely ever to benefit
from amendments that were adopted to redress their discriminatory exclusion from
band membership. The public interest in preventing discrimination by public bodies will
be irreparably harmed if the requested injunction is denied and the appellants are able
to continue to ignore their obligations under Bill C-31, pending a determination of its
constitutionality. '

[52] The appellants argue that there cannot be irreparable harm because, if there
was, the Crown would not have waited sixteen years after the commencement of the
action to seek an injunction. The Crown submits that it explained to Hugessen J. the
reasons for the delay and ‘stated that the very length of the proceedings had in fact
contributed to the irreparable harm as the individuals in question were growing older
and,.in some cases, falling ill.

{53} The question of whether delay in bringing an injunction application is fatal is a
imatter of discretion for the motions judge. There is no indication that Hugessen J. did
not act judicially in exercising his discretion to grant the injunction despite the timing of
the motion. :

Balance of Convenience

[54] In Metropolitan Stores at 149, Beetz J. held that interlocutory injunctions
should not be granted in public law cases, "unless, in the balance of con_venience, the
public interest is taken into consideration and given the weight it should carry.” In this
case, the public interest in seeing that laws are obeyed and that prior discrimination is
remedied weighs in favour of granting the injunction requested by the Crown.

[55] As discussed above and as Hugessen J. found, there isa clear public interest in
seeing that legislation is obeyed until its application Is stayed by court order or the
legislation is set aside on final judgment. As well, Bill C-31 was designed to remedy the
historic discrimination against Indian women and other Indians previously excluded from
status under the Indian Act and band membership. There is therefore a public Interest in
seeing that the individuals in this case are able to reap the benefits of those
amendments.

[56] On the other hand, the Sawridge Band will suffer little or no damage by
admitting nine elderly ladies and one gentleman to membership (the Court was advised
that one of the eleven individuals had recently died). It is true that the Band is being
asked to take the positive step of adding these individuals to its Band List but it is difficult
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to find hardship in requiring a public body to follow a law that, pending an ultimate
determinatlon of its constitutionality, is currently in force. Even If the Band provides the
individuals with financial assistance on the basis of their membership, that harm can be
remedied by damages against the Crown if the appellants subsequently succeed at trial.
Therefore, as Hugessen J. found, the balance of convenience favours granting the
injunction.

CONCLUSION

[57] The appeal should be dismissed.

COSTS

[58] The Crown has sought costs in this Court and In the Court below. The
interveners have sought costs in this Court only.

[59] In his Reasons for Order, Hugessen J. reserved the question of costs in favour |
of the Crown, indicating that the Crown should proceed by way of a motion for costs i
under rule 369. He awarded no costs to the interveners. it is not apparent from the

record that the Crown made a costs motion ynder rule 369 and in the absence of an

order for costs and an appeal of that ordef,;’l"would not make any award of costs in the

Court below.

[60] - Asto costsin this Court, the Crown and interveners are to make submissions
in writing, each not exceeding 3 pages, double-spaced, on or before 7 days from the date
of these reasons. The appellants shall make submissions in writing, not exceeding 10
pages, double-spaced, on or before 14 days from the date of these reasons. The Court
will, if requested, consider the award of a lump sum of costs inclusive of fees,
disbursements, and in the case of the interveners, GST {See Consorzio del Prosciutto di

Parma v. Maple Leaf Meats Inc., [2003] 2 F.C. 451 {CA)).

[61] The Judgment of the Court will be issued as soon as the matter of costs is
determined.

"Marshall Rothstein"
LA,
"l agree Marc NoélJA,"
"l agree B.Malone JA"
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The Issue Is How Is “Elizabeth Ward” Related to Sawridae .

The issue is Elizabeth Ward's (Mother of Rosina Wérd, Grandmother of Gail O’ Connell)
relationship to Sawridge. Among the possible answers is that she is the daughter of
Egbert Ward. Or that she is the daughter of Leon Ward. Or none of the above,

Egbert Ward, Son of John Baptiste Ward #4 -

John Baptiste Ward #4 was placed on the Sawridg':ef paylist in 1910 with wife, five boys -
and two girls. He died, likely in the flu epidemic, in 1918/1919. In 1922, one of the boys
was "transferred to #32, Bgbert Ward.” . ‘

In 1938, Egbert's age is given as 39, his wife 30. That would mean Egbert was born in
1899. He gets his own Sawridge number, #32, at age 23, married with no children, His
first daughter is born in 1939, name given as [Marie Rose]. It would be impossible for
that daughter to be Elizabeth, since Elizabeth is the mother of Rosina (b, 1935).

Leon Ward, son of John Baptiste Ward: 1 A »
Leon Ward became #7 Sawridge in 1910. He has three sons (b. 1910, 1914, and 1918)'; A
daughter is Born 1917, In 1918-1919, Leon'dies, likely in the flu epidemic. The baby girl
is transfered to #5, her grandmother, the widow of John Ward. The widow died in 1918
and the baby girl is transferred to #15, St. Pierre Nesootasis and appears on his paylist
as "other relative”. She continues as such until 1936. In that year, two things happened:

" Headman St. Pierre Nesootasis died, and the relative is "now paid as a girl” — but her -
hame is given as “Mary Delorme”. L :

A second daughter of John Ward is born in 1919, apparently Leon's widow havingbeen
pregnant at the time of her husband's death. In 1921, the second dsughter is transferred
to #20 Sucker Creek Reserve (Leon's wife Josephine!Oubichon Cardinal was from
Sucker Creek). This daughter was transferred back to Sawridge #41 in 1930 --
Philomene ("Flemming") Ward \ Loyer. So, to sunimarize to this point, there are two
daughters of Leon's, one #5 Sawridge and the other;#41 Sawridge ~ and neither of them

are "Elizabeth Ward." ‘
: "Dﬁ;lsm'H " teferred to in the
' Affidavitof | .
@_a?\ _OConne | ‘ |
 Swom before me this -
O s - AD,20.....

" A Tictary Publis, A Gommissioner Tor Gaira
in and for the Province of Albaria.

]
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NEW INFORMATION FROM DRIFTFPILE PAYLISTS

George Hamelin £51 Driftpil

George Hamelin appears on 24 July 1918 as #51 Dnﬂpﬂe, with a woman and a newborn
boy, Norman (he Iater becomes #97). George is from #30 (Leo Chalifoux), she is from
#13 (William Giroux).! A daughter is added to the paylist in 1920, with a note that she
was born in 1917. A second daughter (Mary Jane) in 1923 and 1924, One of the
daughters died in 1926. A daughter was born in 1928, another in 1929. Another
daughter died in 1930, and still another in 1931. A ‘gir] Bertha is born in 1932.

El_l_gabeth Hamelin Ward, Driftpile #101

On 5 July 1934, one “Elizabeth Ward Hamelin” was added to.the Driftpile Cree Nation
annuity list as #51. It is likely she was just 18, giving her a birthdate of about 1916 (this
is confirmed in 1939 when her age is given as 22, and 1917 is given on her father’s
paylist as her birthdate). In 1932, Elizabeth is paid at Whitefish Lake, and a child is born
(Elie Walker Hemelin) - he is apparently “adopted” and appears later as #115 Elie
Badger. Elizabeth's annuﬁ:y it paid to the priest, Father Falher. In 1939, it is indicated
that she is “wife of Harry de Gong, WM. (“white male”) A “comment by Indian
Agent” states, “Prairie Lake. H. DeGong is a white trader at Prairie River. Were married
June 14 1938 (“8'7). “Woman given commutation [authority] 25-131 Sept 13 1939",
Elizabeth remained on the Driftpile list until 21 June 1940.

What is clear is that although Elizabeth Ward Hamelm becomes the wife qf Harry
DeGong, and while it is likely that they are the parents of Fleury defong, she never wasa
ember of the Sawridge Band and eared on a Sawridge Paylist, This Elizabeth

Hamelin Ward deGong ceased fo be an Indzau pursuant -t0 the Indian Act on 13
September 1939. It is also clear that this Elizabeth cannot be the same person as the
“Elizabeth Ward” who appeared on the Sawridge list as #65. In Jact, “Ward” gppears to
be anly a given middle name and her proper name is Elizabeth Hamelin.

If the woman who is the grandmother of Gaile O’Connell is the same person who married
Harry DeGong and is the mother of Fleury DeGong\ DeJong, then the proper First
Nation for Gaile O'Connell fo direct her applzcatzon for membership is Drifipile. There is
not and never has been any connection with Sawndge

! For further research if more Driftpile annuity paylists or summaries are available, +
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Elizabeth Ward #65

There is also "Flizabeth Ward #65." She is placed on the Sawridge paylist in 1941 "Girl
Trans. from No. 118 D'pile [Age 20, which would make her born around 1920.]
Although she is described as a "girl", she enters as a "woman". She married Colin
Courtoreille (half-breed) on August 5, 1947, and is dropped from the paylist.

An examination of the Drifpile paylists indicates that she became #118 when she was
moved from the list of Johnny Chalifoux. This fits the theory that at the time of her .
birth, the then unmarried parents (Egbert Ward and Mary Chalifoux) placed the paper
with a family in Driftpile, If the parent of Felix Chalifoux is Johnny Chalifoux, and Pelix
is actually the natural father of Elizabeth (as the paylist implies), this would explain
why Elizabeth was raised in the Chalifoux family, but when it was time to have her
own number, she was moved to the First Nation of her legal father, Egbert Ward,

namely Sawridge First Nation. None of this has anything to do with the Elizabeth Ward
who is the grandmother of Gaile O’Connell,

ey — —

)

]
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SAWRIDGE FIRST NATION
NOTICE OF MEETING OF ELECTORS
TO: GAIL O’CONNELL
AND TO: ALL ELECTORS OF THE SAWRIDGE FIRST NATION

PLEASE TAKE NOTICE THAT A MEETING OF THE ELECTORS OF THE

-SAWRIDGE FIRST NATION WILL BE HELD AT THE HOUR OF 10:00 A.M. ON

JANUARY &, 2013 AT THE SAWRIDGE FIRST NATION OFFICE BOARDROOM (IN
THE SAWRIDGE BAND ADMINISTRATION BUILDING LOCATED AT 806
CARIBOU TRAIL NE, SAWRIDGE IR 150G, ALBERTA).

THIS MEETING WILL BE HELD TO HEAR THE APPEAL OF GAIL O'CONNELL
IN RESPECT OF A DECISION OF THE SAWRIDGE FIRST NATION COUNCIL TO
DENY THE MEMBERSHIP APPLICATION OF GAIL O°CONNELL. THE
MEETING WILL BE HELD IN ACCORDANCE WITH THE APPEAL PROCEDURE,
MEMBERSHIP RULES AND CONSTITUTION OF THE SAWRIDGE FIRST
NATION.

AT THIS MEETING GAIL O’CONNELL WILL BE PERMITTED TO BE PRESENT

. AND TO MAKE REPRESENTATIONS EITHER IN PERSON OR THROUGH AN

AGENT OR COUNSEL. A DECISION MAY BE MADE WHETHER YOU ARE
PRESENT OR NOT.

THE ELECTORS PRESENT AT THE MEETING ARE EMPOWERED TO DISPOSE
OF THE APPEAL AND MAY DO SO AFTER DELIBERATING IN CAMERA, ITIS
POSSIBLE THAT THE MEETING WILL NOT BE CONCLUDED ON THE DATE
SCHEDULED AND WILL HAVE TO BE ADJOURNED TO ANOTHER DAY BY THE
ELECTORS. ONCE A DECISION IS MADE NOTICE WILL BE PROVIDED TO THE

- PERSON MAKING THE APPEAL. THE DECISION OF THE ELECTORS SHALL BE

FINAL.

THIS NOTICE IS PROVIDED BY THE SAWRIDGE FIRST NATION ON
THE 21 DAY OF NOVEMBER 2012

-

=

A268



MEMBERSHIP PROCESSING FORM

APPLICANT: Gail Elizabeth O'Connell

ADDRESS: 3 Dodge Ave, Red Deer, AB

PHONE: (403) 348-0201

APPLICABLE MEMBERSHIP SECTION #-2

APPLICATION REQUIRED? Yes

SPECIFIC RIGHT No

BECAUSE: Applicant is the Daughter of a Bill C-31 and registered as a 6(2) under the Indian Act.
Applicaht’s mother (Rosina Lindberg) was reinstated pursuant to the order of Hugesson as
an Absolute — having been omitted from the list due to non-Indian paternity. It appears that
Rosina Wards Mother (Elizabeth Ward) lost her status on martiage to her Non-Indian
Father. It appears that Rosina was born in 1935 (when her mother was 17) but we do not

know when they got married. Rosina’s Birth Certificate does not list a father. Elizabeth
Ward appears to have been on the Sawridge Pay list once in 1920 and then appears only at

Sucker Creek and Driftpile. It is arguable that Rosina was an omission and nota C3L In

ofhér words an error before Bill C-31. Even if Rosina had been on the list from birth, Gail
would not have been on the list from birth since Rosina was married to Lindberg (a non-
Indian) at the time of Gail’s birth. It isalso arguable that Rosina and all of her descendants
really belong to Driftpile or Sucker Creek.

APPLICATION - - .

Application satisfactorily completed? Yes

Applicant interviewed by both Councillors? Yes ___ No_x__
Applicant interviewed by Chief? ~ Yes__ No_X_

- SUMMARY OF FACTS CONSIDERED

CONNECTION TO FIRST NATION -

s Applicant’s mother (Rosina Lindberg) was reinstated pursuant to the order of Hugesson as an
Absolute — having been omitted from the list due to non-Indian paternity. It appears that Rosina
Wards Mother (Elizabeth Ward) lost her status on marriage to her Non-Indian Father. It appears that
Rosina was born in 1935 (when her mother was 17) but we do not know when they got married.
Rosina’s Birth Certificate does not list a father. .

s  Applicant’s Grandmother, Elizabeth Ward, appears to have been on the Sawridge Pay list once in
1920 and then appears only at Sucker Creek and Drifipile. It is arguable that Rosina was an omission
and not a C-31. In other words an error before Bill C-31. Even if Rosina had been on the list from
birth, Gail would not have been on the list from birth since Rosina was married to Lindberg (a non-
Indian) at the time of Gail’s birth. Itis also arguable that Rosina and all of her descendants really
belong to Driftpile or Sucker Creek.

o Applicant fails to explain how mother lost her status. But indicates that her mother had Registry
4540040701 at the time of applicants birth. This cannat be true.
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SIGNIFICANT COMITTMENT TO FIRST NATION( and its History, Customs, Traditions, Culture
and Communal Lifs).
s No current knowledge or ties to the First Nation. '
s Would like to learn more.
e Hasnever lived in or participated in the Community or the First Nation.
» No contact with any active First Nation Members except two recently reinstated members who
are not active.
No stated interest to get involved in community or First Nation.
Applicant not known to First Nation members
Not believed that applicant has any opportunity to contribute to Flrst Nation

SIGNIFICANT KNOWLEDGE OF FIRST NATION

(History, Customs, Traditions, Culture and Communal Life)
o NogCree
¢ Knows Nothing about the First Nation’s History, Customs, Tradmons or Culture.
s Knows her Mom and Uncle Fleury De_;ong

CHARACTER AND LIFESTYLE
(Not a Detriment)

¢ Employed — Dental Receptionist/Office Administrator
- Debt Free

Owns owr home

No Criminal Record

No Drivers License Suspension

Hardworking and self sufficient

Good Student

Positive letters of reference from three people who have known her for 1-2 years — one reference
. knew her 25 years.

. % & & & o 0

OTHER CONSIDERATIONS

Children Yes - Has 3 Adult Children
Spouse . No - Divorced

Physical Condition
Good Health.

Decision
Membership Denled based on
1) Applicant has insufficient connectlon to First Nation. Connection is with Sucker Creek
and Driftpile.
2) Did not have any specific “right” to have fiame entered in the Membership List of the
Sawridge First Nation.
3) The Council was not compelled to exercise its discretion to add name to the Membership
List as it did not feel, in its judgment, that admission into Membership of the First Nation
would be in the best interests and welfare of the First Nation.



APPEAY, PROCEDURE

This procedure shall apply to the appeal of any person (herein called the "Appellant"),

whose application for membership in the Sawridge First Nation (herein called the "First Nation")

has been denied pursuant to Sawridge Membership Rules.

COMMENCEMENT OF APPEAL

L

The Appeal shall be commenced by the Appellant serving a Notice of Appeal in writing
to the First Nation Council at the Office of the First Nation within 15 days after the First
Nation has communicated to the Appellant the Decision of the First Nation Council.

The Appeal shall be heard by the Electors of the First Nation in attendance (herein called
the "Appeal Committee") at a meeting convened by First Nation Council for the purposes

of hearing the Appeal.

The Appellant shall be given notice of the date, time and place of the hearing before the
Appeal Committee. -

APPEAL COMMITTEE

4,

The Appeal Committee shall consist of the Electors of the First Nation in attendance at
the Meeting convened by the First Nation Council for the purpose of hearing the Appeal.

The Appeal hearing shall be scheduled to be heard within 60 days of receipt of a Notice
of Appeal subject to the right of the Appeal Commiitee to adjourn the hearing from time
to time. Prior to the Appeal hearing commencing, the Appeal hearing may be postponed
ta a later date, that is more than 60 days afier receipt of the Notice of Appeal, at the
request of the Appellant,

The Chair of the Appeal Committee shall be the Speaker of the Assembly or if the
Speaker is unable or unwilling to chair, 2 Member of the Appeal Committee elected by
the Members of the Appeal Committee in attendance.

There shall be no quorum requirement for the Appeal Committee however, if the Appeal
Commitiee is of the view that the number of Electors of the First Nation in attendance are
not sufficient to conduct business, they may adjourn the hearing to such time as they
decide in order to allow more Electors to attend.

HEARING PROCEDURE

8.
9.

_The Appeal Hearing shall be conducted by the Chair.

The Chair shall decide all matters in relation to procedure.

{E6161322.DOCK: 1)
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10.
11.
12,

13.

14.

: lsl

The Appellant may be represented by Legal Counsel. '
The Appeal Commitiee may retain Legal Counsel to assist in the conduct of the Appeal.

If the Appellant or the Appellant's representative does not attend at the commencement of
the Appeal, the Appeal Committee may adjourn the Hearing for a reasonable period of
time in order to allow the attendance of the Appéllant or the Appellant's representative
and after the expiration of a reasonable period of time, the Appeal Committee may
proceed to hear the Appeal in the absence of the Appellant or the Appellant's
representative.

The Chair of the Appeal Committee shall provide the Appellant and the Appeal
Committee with a copy of the Application for Membership, the Decision of First Nation
Council and the Notice of Appeal. o

The Appeal Hearing procedure shall be as follows:

(@  The Chair shall introduce himself or herself; - :

(b)  The Chair shall request the Appellant, and if represented, his/her Legal Counsel to
introduce themselves;

(¢)  The Chair shall request that the Appeal Committee, and if represented, its Legal
Counsel to introduce themselves;

(d)  The Chair shall confirm that the Appellant has received a copy of the Application
for Membership and the Decision of First Nation Council. ‘

(¢)  The Chair shall confirm that the Appeal Committee has received a copy of the
Application for Membership, the decision of First Nation Council and the Notice
of Appeal; - ) .

(f)  The Chair shall confirm that the Appellant, and if represented, his/her Legal
Counsel have received a copy of the Appeal Procedure. ‘

(g)  The Chair shall ask the Appellant to make their submissions with respect to the
Appeal;

(h)  Following the submissions of the Appellant, the Chair shall ask if any Member of
the Appeal Committee wishes to make submissions. If any Member of the
Appeal Committee wishes to make submissions, they will be allowed an
opportunity. :

'6)) The Appellant, and if represented, his/her Legal Counsel will then be asked if
they have any submissions they wish to make in response to the submissions
made by any Members of the Appeal Commitiee. If they wish to make
submissions in response, they will be allowed an opportunity.

)] When these submissions are concluded, the Appellant will be advised that the
submissions shall be considered by the Appeal Committee and a Decision will be
made and communicated to him/her within thirty (30) days of the date of the
Hearing. '

All persons shall be given a reasonable amount of time to make submissions, however,
the Chair may, in his or her discretion set reasonable time limits in relation to any
submissions. ‘ .

{E6161322.D0CXK; 1]
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17.

The Chair may adjourn the Appeal Committee Hearing at any time he or she deems it
necessary.

There shall be no transcript or other record of the Appeal Committee Hearing except for
the Application for Membership, the Decision of First Nation Council, the Notice of
Appeal and any written submissions or other documentation presented to the Appeal

Committee.

DELIBERATIONS

18.

15

20.

21,

22.

23,

Immediately following the conclusion of the submissions to the Appeal Committee, the
Appeal Committee shall meet in camera to make a decision.

The Appellant, and if represented, his/her Legal Counsel, shall be advised that the Appeal

Committée may reconvene if they require further submissions and the Appellant and
Legal Counsel shall be requested to wait outside of the meeting room of the Appeal
Committee for up to 2 maximum of one hour while the Appeal Committes deliberates in
camera to determine if any further submissions are required, )

If during deliberations it is determined that no further submissions shall be required, the
Appellant and if represented, his/her Legal Counsel shall be advised and shall be
excused. '

If during deliberations it is determined that further submissions are required, the Appeal
Committes may reconvene and open the mesting for that purpose however the Appellant
and if represented, his/her Legal Counsel shall be provided notice and an opportunity to
attend.

During the deliberations in camera, the only persons who may be present are the Appeal
Committee, the Chair'and Legal Counsel if retained by the Appeal Committee and any

other person the Appeal Committee permits,

There shall be no recording or notes taken with respect to the in camera deliberations of

the Appeal Committee.

DECISION BASED ON CONSENSUS

24,

During the deliberations, any Member of the Appeal Committee may make a proposal

either to allow the Appeal and grant Membership to the Appellant or to dismiss the -

Appeal and uphold the decision to deny the Appellant Membership. Any such proposal
shall include reasons for the proposed decision. Once the proposal is made, it shall be
discussed by the Appeal Committee and any member of the Appeal Committee may
propose amendments or changes. The Appeal Committee will endeavor to reach a
consensus decision on the disposition of the Appeal. A consensus will be reached if all
of the Members of the Appeal Committee present agree that the decision and the reasons
for the decision are acceptable. A consensus may only be considered to be reached if the
decision and reasons are written out and every person who is in attendance at the
deliberations of the Appeal Committee has indicated their acceptance of the decision. If

{E6161322.D0CX; 1}
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r : a consensus decision is reached, the written decision with the reasons shall be provided to
the Appellant and if represented, his/her Legal Counsel.

25.  If the deliberations continue for more than two hours and the Appeal Commitiee has
! failed to reach a consensus, the Appeal Comrmittee may continue to deliberate however,
after this time has expired, the deliberation shall end if any Member of the Appeal
Committee makes 2 motion to end the deliberations and that Motion is passed by a
e _ majority of the Appeal Committee in attendance. If the deliberations are ended in this
‘ fashion, then the Members of the Appeal Commmittee in attendance shall vote by way of

secret ballot to either allow the Appeal or to dismiss the Appeal. If a vate by secret ballot

is held, the decision-of the majority shall be the decision of the Appeal Commitice
o however, in the case of a tie, the Appeal shall be dismissed. When a decision is made as
a result of a secret ballot, a Notice of Decision shall be provided to the Appellant
indicating only that the Appeal Committee allowed or denied the Appeal.

L DECISIONS
L

26.  The Appellant shall be provided with Notice of Decision of the Appeal Committee within
30 days of the Appeal Hearing. The Notice of Decision shall be mailed to the mailing
address provided by the Appellant on the Application for Membership Form.

27, If the decision of the Appeal Committee is to allow the Appeal in relation to the
Application for Membership, the name of the Appellant shall be entered on the First
Nation Membership List.

28,  If the decision of the Appeal Committee is to dismiss the Appeal, the Appellant shall
have no further right to apply for Membership in the First Nation.

o 29.  The decision of the Appeal Committee is final and binding and not subject to review.

{E6161322.D0CX; I}
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SAWRIDGE FIRST NATION
NOTICE OF MEETING OF ELECTORS

TO:; GAIL O°CONNELL |
AND TO: ALL ELECTORS OF THE SAWRIDGE FIRST NATION

PLEASE TAKE NOTICE THAT A MEETING OF THE ELECTORS OF THE
SAWRIDGE FIRST NATION WILL BE HELD AT THE HOUR OF 10:00 A.M. ON
JANUARY 5,2013 AT THE SAWRIDGE FIRST NATION OFFICE BOARDROOM (IN
THE SAWRIDGE BAND ADMINISTRATION BUILDING LOCATED AT 806
CARIBOU TRAIL NE, SAWRIDGE IR 150G, ALBERTA). '

THIS MEETING WILL BE HELD TO HEAR THE APPEAL OF GAIL O’CONNELL
IN RESPECT OF A DECISION OF THE SAWRIDGE FIRST NATION COUNCIL TO
DENY THE MEMBERSHIP APPLICATION OF GAIL O’CONNELL. THE
MEETING WILL BE HELD IN ACCORDANCE WITH THE APPEAL PROCEDURE,
MEMBERSHIP RULES AND CONSTITUTION OF THE SAWRIDGE FIRST
NATION. '

AT THIS MEETING GAIL O’CONNELL WILL BE PERMITTED TO BE PRESENT
AND TO MAKE REPRESENTATIONS EITHER IN PERSON OR THROUGH AN
AGENT OR COUNSEL. A DECISION MAY BE MADE WHETHER YOU ARE
PRESENT OR NOT.

THE ELECTORS PRESENT AT THE MEETING ARE EMPOWERED TO DISPOSE
OF THE APPEAL AND MAY DO SO AFTER DELIBERATING IN CAMERA. ITIS
POSSIBLE THAT THE MEETING WILL NOT BE CONCLUDED ON THE DATE

SCHEDULED AND WILL HAVE TO BE ADJOURNED TO ANOTHER DAY BY THE |

ELECTORS. ONCE A DECISION IS MADE NOTICE WILL BE PROVIDED TO THE
PERSON MAKING THE APPEAL. THE DECISION OF THE ELECTORS SHALL BE
FINAL.

THIS NOTICE IS PROVIDED BY THE SAWRIDGE FIRST NATION ON
THE 21 DAY OF NOVEMBER 2012

-

=
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MEMBERSHIP PROCESSING FORM
APPLICANT: Gail Elizabeth O’Connell

ADDRESS: 3 Dodge Ave, Red Deer, AB
PHONE: (403) 348-0201
APPLICABLE MEMBERSHIP SECTION #-2

APPLICATION REQUIRED? Yes
SPECIFICRIGHT . No
BECAUSE: Applicant is the Daughter of a Bill C-3;

as der of Hugesson as
 list due 40 non-Indian pateinity. It appears that

“her n marriage to hey Non-Indian

en her mother was 17) but we do not

cate does not list a father. Elizabeth

¢ in 1920 and then appears only at

dis.an omission and not 2 C-31. In

en on the list from birth, Gail

a was married to Lindberg (2 non-
that Rosina and all of her descendants

Applicant’s mother (Rosina Lindber
an Absolute — having been omitted fro
. Rosina Wards Mother (Eliza
Father. It appears that Ro;
know when they got marrit
Ward appears to have been on'the'S4
Sucker Creek and Drifipile. Itif§.argu
other words :

Applicant’s mother (Ros berg) was reinstated pursuant to the order of Hugesson as an

Absolute — having been mitted from the list due to non-Indian paternity. It appears that Rosina

Wards Mother (Elizabeth Ward) lost her status on marriage to her Non-Indian Father, It appears that

Rosina was born in 1935 (when her mother was 17) but we do not know when they got married.

Rosina’s Birth Certificate does not list a father, . ~ v

* Applicant’s Grandmother, Elizabeth Ward, appears to have been on the Sawridge Pay list once in
1920 and then appears only at Sucker Creek and Driftpile. It is arguable that Rosina was an omission
and not a C-31. In other words an error before Bill C-31. Even if Rosina had been on the list from
birth, Gail would not have been on the list from birth since Rosina was married to Lindberg (a non-
Indian) at the time of Gail’s birth. It is also arguable that Rosina and all of her descendants really
belong to Driftpile or Sucker Creek,

*  Applicant fails to explain how mother lost her status. But indicates that her mother had Registry

4540040701 at the time of applicants birth. This cannot be true.

. N . -
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SIGNIFICANT COMITTMENT TQ FIRST NATION( and its History, Customs, Traditions, Culture

— and Communal Life).

: » No current knowledge or ties to the First Nation.

*  Would like to learn more.

o Has never lived in or participated in the Community or the First Nation.

o No contact with any active First Nation Members except two recently reinstated members who
are not active. ' ‘ , ’ -
No stated interest to get involved in community or First Nation.

- Applicant not known to First Nation members b
Not believed that applicant has any opportunity to contribute:

. &

SIGNIFICANT KNOWLEDGE OF FIRST NATION
(History, Customs, Traditions, Culture and Communal L}
s NoCree
» Knows Nothing about the First Nation’s Hi
¢ Knows her Mom and Uncle Fleury Dejong;

CHARACTER AND LIFESTYLE
{Not a Detriment) _
, « Employed — Dental Receptionis
7 Debt Free

Owns own home

No Criminal Record .

e ® o ¢ » o »

ho have known her for 1-2 years - one reference

Children
Spouse

Physical Conditl
Good Health,

Membership Denied based on
l 1) Applicant has insufficient connection to First Nation. Connection is with Sucker Creek
- and Driftpile.
2) Did not have any specific “right’ to have name entered in the Membership List of the
Sawridge First Nation.
3) The Council was not compelied to exercise its discretion to add name to the Membership
C List as it did not feel, in its judgment, that admission into Membership of the First Nation
would be in the best interests and welfare of the First Nation.



APPEAYL PROCEDURE

This procedure shall apply to the appeal of any person (herein called the "Appellant™),
whose application for membership in the Sawridge First Nation (herein called the "First Nation")

has been denied pursuant to Sawridge Membership Rules,

COMMENCEMENT OF APPEAL

1. The Appeal shall be commenced by the Appellant serving a Notice of Appeal in writing
to the First Nation Council at the Office of the First Nation within 135 days after the First
Nation has communicated to the Appellant the Decision of'the First Nation Council.

2. The Appeal shall be heard by the Electors of the First Nation in attendance (herein called
‘the "Appeal Committee") at a meeting convened by First Nation Council for the purposes
of hearing the Appeal.

3. The Appellant shall be given notice of the date, time and place of the hearing before the
Appeal Committee,

APPEAL COMMITTEE

4. The Appeal Committee shall consist of the Electors of the First Nation in attendance at

the Meeting convened by the First Nation Council for the purpose of hearing the Appeal.

5. The Appeal hearing shall be scheduled to be heard within 60 days of receipt 6f a Notice
of Appeal subject fo the right of the Appeal Committee to adjourn the hearing from time
to time. Prior to the Appeal hearing commencing, the Appeal hearing may be postponed
to a later date, that is more than 60 days after receipt of the Notice of Appeal, at the
request of the Appellant,

6.  The Chair of the Appeal Committee shall be the Speaker of the Assembly or if the

~ Speaker is unable or unwilling to chair, a Member of the Appeal Committee elected by -

the Members of the Appeal Committee in attendance.

7. There shall be no quorum requirement for the Appeal Committee however, if the Appeal
Committee is of the view that the number of Electors of the First Nation in attendance are
not sufficient to conduct business, they may adjourn the hearing to such time as they
decide in order to allow more Electors to attend.

HEARING PROCEDURE

8. The Appea! Hearing shall be conducted by the Chair.

9, The Chair shall decide all matters in relation to procedure.

[E6161322.D0CX; 1}
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10.
1l.
12,

13.

14.

15.

The Appellant may be represented by Legal Counsel.

The Appeal Committee may retain Legal Counsel to assist in the conduct of the Appeal.

If the Appellant or the Appellant's representative does not aftend at the commencement of
the Appeal, the Appeal Committee may adjourn the Hearing for a reasonable period of
time in order to allow the attendance of the Appeilant or the Appellant's representative
and after the expiration of a reasonable period of time, the Appeal Committee may
proceed to hear the Appeal in the absence of the Appellant or the Appellant's
representative,

The Chair of the Appeal Committee shall provide the Appellant and the Appeal
Committee with a copy of the Application for Membership, the Decision of First Nation
Council and the Notice of Appeal.

The Appeal Hearing procedure shall be as follows:

(&)  The Chair shall introduce himself or herself;

(b)  The Chair shall request the Appellant, and if represented, his/her Legal Counsel to
introduce themselves;

(¢)  The Chair shall request that the Appeal Committee, and if represented its Legal
Counsel to introduce themselves;

(d)  The Chair shall confirm that the Appellant has received a copy of the Application
for Membership and the Decision of First Nation Council.

(e)  The Chair shall confirm that the Appeal Comntittee has received a copy of the
Application for Membership, the decision of First Nation Council and the Notice
of Appeal;

() The Chair shall confirm that thc Appellant, and if represented, his/her Legal

‘ Counsel have received a copy of the Appeal Procedure.

()  The Chair shall ask the Appellant to make their submissions with respect to the
Appeal;

(k)  Following the submissions of the Appellant, the Chair shall ask if any Member of
the Appeal Committee wishes to make submissions. If any Member of the
Appeal Committee wishes to make submissions, they will be allowed an
opportunity.

@) The Appellant, and if represented, histher Legal Counsel will then be asked if
they have any submissions they wish to make in response to the submissions
made by any Members of the Appeal Committee. If they wish to make
submissions in response, they will be allowed an opportunity.

4)) When these submissions are concluded, the Appellant will be advised that the
subniissions shall be considered by the Appeal Committee and a Decision will be
made and communicated to him/her within thifty (30) days of the date of the
Hearing.

All persons shall be given a reasonable amount of time to make submissions, however,
the Chair may, in his or her dtscretxon set reasonable time limits in relation to any
submissions.

{E6161322.D0CX; 1}
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16.

17.

The Chair may adjourn the Appeal Committee Hearing at any time he or she deems it
necessary

" There shall be no transcnpt or other recard of the Appeal Committee Hearing except for

the Application for Membership, the Decision of First Nation Council, the Notice of

. Appeal and any written submlssxons or other documentation presented to the Appeal

Commlttec

DELIBERATIONS

18.

19,

20.

21.

22.

23,

24,

Immediately following the conclusion of the submissions to the Appeal Committee, the
Appeal Committee shall meet in camera to-make a decision.

The Appellant, and if represented, his/her Legal Counsel, shall be advised that the Appeal
Committee may reconvene if they require further submissions and the Appellant and
Legal Counsel shall be requcsted to wait outside of the meeting room of the Appeal
Committee for up to a maximum of one hour while the Appeal Committee dehberates in
camera to determine lf any further submlssxons are required.

If during deliberations it is determined that no further submissions shall be required, the
Appellant and if represented, his/her Legal Counsel shall be advised and shall be
excused, .

If during deliberations it is determined that further submissions are required, the Appeal
Committee may reconvene and open the mesting for that purpose however the Appellant
and if represented, his/her Legal Counsel shall be provided notice and an opportunity to
attend.

During the deliberations in camera, the only persons who may be present are the Appeal
Committee, the Chair and Legal Counsel if retained by the Appeal Committee and any
other person the Appeal Committee permits.

There shall be no recording or notes taken with respect to the in camera deliberations of
the Appeal Committee.

DECISION BASED ON CONSENSUS

During the deliberations, any Member of the Appeal Committee may make a proposal
either to allow the Appeal and grant Membership to the Appellant or to dismiss the
Appeal and uphold the decision to deny the Appellant Membership. Any such proposal
shall include reasons for the proposed decision. Once the proposal is made, it shall be
discussed by the Appeal Committee and any member of the Appeal Committee may
propose amendments or changes. The Appeal Committee will endeavor to reach a
consensus decision on the disposition of the Appeal. A consensus will be reached if all
of the Members of the Appeal Committee present agree that the decision and the reasons
for the decision are acceptable. A consensus may only be considered to be reached if the
decision and reasons are written out and every person who is in attendance at the
deliberations of the Appeal Committee has indicated their acceptance of the decision. If

{E6161322.D0CX; 1}
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25,

4
a consensus decision is reached, the written decision with the reasons shall be provided to
the Appellant and if represented, his/her Legal Counsel.

If the deliberations continue for more than two hours and the Appeal Committee has
failed to reach a consensus, the Appeal Committee may continue to deliberate however,

after this time has expired, the deliberation shall end if any Member of the Appeal .

Committee makes a motion to end the deliberations and that Motion is passed by a
majority of the Appeal Committee in attendance. If the deliberations are ended in this

fashion, then the Members of the Appeal Committee in attendance shall vote by way of

secret ballot to either allow the Appeal or to dismiss the Appeal. If a vote by secret ballot
is held, the decision of the majority shall be the decision of the Appeal Committee
however, in the case of a tie, the Appeal shall be dismissed. When a decision is made as
a result of a secret ballot, a Notice of Decision shall be provided to the Appellant
indicating only that the Appeal Committee allowed or denied the Appeal.

DECISIONS

26.

21.

28,

29.

The Appellant shall be provided with Notice of Decision of the Appeal Committee within
30 days of the Appeal Hearing. The Notice of Decision shall be mailed to the mailing
address provided by the Appellant on the Application for Membership Form.

if‘ the decision of the Appeal Committee is to allow the Appeal in relation to the
Application for Membership, the name of the Appellant shall be entered on'the First
Nation Membership List, -

If the decision of the Appeal Committee is to dismiss the Appeal, the Appellant shall
have no further right to apply for Membership in the First Nation.

The decision of the Appeal Committee is final and binding and not subject to review.

{E6161322.D0CX; 1}
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SAWRIDGE FIRST NATION
NOTICE OF MEETING OF ELECTORS

TO: GAIL O’CONNELL
AND TO: ALL ELECTORS OF THE SAWRIDGE FIRST NATION

PLEASE TAKE NOTICE THAT A MEETING OF THE ELECTORS OF THE
SAWRIDGE FIRST NATION WILL BE HELD AT THE HOUR OF 10:00 AM. ON
MARCH 9,2013 AT THE SAWRIDGE FIRST NATION OFFICE BOARDROOM (IN
THE SAWRIDGE BAND ADMINISTRATION BUILDING LOCATED AT 806
CARIBOU TRAIL NE, SAWRIDGE IR 150G, ALBERTA). '

THIS MEETING WILL BE HELD TO HEAR THE APPEAL OF GAIL O’CONNELL
IN RESPECT OF A DECISION OF THE SAWRIDGE FIRST NATION COUNCIL TO

- DENY THE MEMBERSHIP APPLICATION OF GAIL O°CONNELL. THE

MEETING WILL BE HELD IN ACCORDANCE WITH THE APPEAL PROCEDURE,
MEMBERSHIP RULES AND CONSTITUTION OF THE SAWRIDGE FIRST
NATION.

AT THIS MEETING GAIL O’CONNELL WILL BE PERMITTED TO BE PRESENT
AND TO MAKE REPRESENTATIONS EITHER IN PERSON OR THROUGH AN
AGENT OR COUNSEL. A DECISION MAY BE MADE WHETHER YOU ARE
PRESENT ORNOT.

THE ELECTORS PRESENT AT THE MEETING ARE EMPOWERED TO DISPOSE
OF THE APPEAL AND MAY DO SO AFTER DELIBERATING IN CAMERA. IT IS
POSSIBLE THAT THE MEETING WILL NOT BE CONCLUDED ON THE DATE
SCHEDULED AND WILL HAVE TO BE ADJOURNED TO ANOTHER DAY BY THE
ELECTORS. ONCE A DECISION IS MADE NOTICE WILL BE PROVIDED TO THE
PERSON MAKING THE APPEAL. THE DECISION OF THE ELECTORS SHALL BE
FINAL.

THIS NOTICE S PROVIDED BY THE SAWRIDGE FIRST NATION ON
THE 6 DAY OF FEBBUARY 2013

A
A
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APPEAL PROCEDURE

This procedure shall apply to the appeal of any person (herein called the "Appéilant"), )

whose applicétion for membership in the Sawridge First Nation (herein called the "First Nation")

has been denied pursuant fo Sawridge Membership Rules,

COMMENCEMENT OF APPEAL

1.

The Appeal shall be commenced by the Appellant serving a Notice of Appeal in writing
to the First Nation Council at the Office of the First Nation within 15 days after the First
Nation has communicated to the Appellant the Decision of the First Nation Council.

The Apbea! shall be heard by the Electors of the First Nation in atténdance (herein called
the "Appeal Committee") at a meeting convened by First Nation Council for the purposes
of hearing the Appeal.

The Appellant shall be given notice of the date, time and place of the hearing before the
Appeal Comunittee,

APPEATL COMMITTEE

4.

The Appeal Committee shall consist of the Electors of the First Nation in attendance at
the Meeting convened by the First Nation Council for the purpose of hearing the Appeal.

The A}Speal hearing shall be scheduled to be heard within 60 days of receipt of a Notice
of Appeal subject to the right of the Appeal Committee to adjourn the hearing from time

“to time. Prior to the Appeal hearing commencing, the Appeal hearing may be postponed

to a later date, that is more than 60 days after receipt of the Notice of Appeal, at the
request of the Appellant. :

The Chair of the Appeal Committee shall be the Speaker of the Assembly or if the
Speaker is unable or unwilling to chair, a Member of the Appeal Committee elected by
the Members of the Appeal Committee in attendance.

There shall be no quorum requirement for the Appeal Committee however, if the Appeal
Committee is of the view that the number of Electors of the First Nation in attendance are
not sufficient to conduct business, they may adjourn the hearing to such time as they
decide in ordexi to allow more Electors to attend.

HEARING PROCEDURE

8.
9.

|

The Appeal Hafaring shall be conducted by the Chair.

The Chair shall decide all matters in relation to procedure.

{E6161322.D0CX; 1}
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10.
11.
12,

13.

14,

15.

The Appellant may be represented by Legal Counsel.

The Appeal Committee may retain Legal Counsel to assist in the conduct of the Appeal.

[Ifthe Appellant or the Appellant's representative does not attend at the commencement of

the Appeal, the Appeal Committee may adjourn the Hearing for a reasonable period of

.time in order to allow the attendance of the Appellant or the Appellant's representative

and after the expiration of a reasonable period of time, the Appeal Committee may
proceed to hear the Appesl in the absence of the Appellant or the Appellant's
representative,

The Chair of the Appeal Committee shell provide the Appellant and the Appeal
Committee with a copy of the Application for Membership, the Decision of First Nation
Council and the Notice of Appeal. : :

The Appeal Hearing procedure shall be as follows:

(8  The Chair shall introduce himself or herself; ‘ )

{(b)  The Chair shall request the Appellant, and if represented, his/her Legal Counsel to

. introduce themselves;

(c)  The Chair shall request that the Appeal Committee, and if represented, its Legal
Counsel to introduce themselves;

(d)  The Chair shall confirm that the Appellant has receiyed‘é‘c?py@ﬁth@lication
for Membership and the Decision of First Nation Council.

~(6)  The Chair shall confirm that the. Appeal Committee has received a copy of the

Application for Membership, the decision of First Nation Council and the Notice
of Appeal;

6] The Chair shall confirm that the Appellant, and if represented, histher Legal
Counsel have received a copy of the Appeal Procedure.

(&)  The Chair shall ask the Appellant to make their submissions with respect to the
Appeal; ,

()  Following the submissions of the Appellant, the Chair shall ask if any Member of
the Appeal Committee wishes to make submissions. If any Member of the
Appesl Commitiee wishes to make submissions, they will be allowed an
opportunity. ‘

) The Appellant, and if represented, his/her Legal Counse]l will then be asked if
they have any submissions they wish to make in response to the submissions
made by any Members of the Appeal Committee. If they wish to make
submissions in response, they will be allowed an opportunity.

(i  When these submissions are concluded, the Appellant will be advised that the
submissions shall be considered by the Appeal Committee and a Decision will be
made and communicated to him/her within thirty (30) days of the date of the
Hearing,

All persons shall be given a reasonable amount of time to make submissions, however,

the Chair may, in his or her discretion set reasonable time limits in relation to any
submissions,

{E6161322.D0CX; 1}
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i6.

17.

The Chair may adjourn the Appeal Committee Hearing at any time he or she deems it
necessary.

There shall be no transeript or other record of the Appeal Committee Hearing except for
the Application for Membership, the Decision of First Nation Council, the Notice of
Appeal and any written submissions or other documentation presented to the Appeal

Cormnmitiee,

DELIBERATIONS

13.

19.

20.

2L

23.

- Immediately following the conclusion of the submissions to the Appeal Committes, the

Appeal Committee shall meet in camera to make a decision.

The Appellant, and if represented, his/her Legal Counsel, shall be advised that the Appeal -

Committee may reconvene if they require further submissions and the Appellant and
Legal Counsel shali be requested to wait outside of the meeting room of the Appeal
Committee for up to a maximum of one hour while the Appeal Committee deliberates in
camera to determine if any firther submissions are required.

If during deliberations it is determined that no further submissions shall be required, the
Appellant and if represented, his/her Legal Counsel shall be advised and shall be
excused.

If during deliberations it is determined that further submissions are required, the Appeal
Committes may reconvene and open the meeting for that purpose however the Appellant
and if represented, his/her Legal Counsel shall be provided notice and an opportunity to
attend. _

During the deliberations in camera, the only persons who may be present are the Appeal
Committee, the Chair and Legal Counsel if retained by the Appeal Committee and any
other person the Appeal Committee permits.

There shall be no recording or notes taken with respect to the in camera deliberations of

the Appeal Committee.

DECISION BASED ON CONSENSUS

- 24,

During the deliberations, any Member of the Appeal Commitiee may make a proposal
either to allow the Appeal and grant Membership to the Appellant or to dismiss the
Appeal and uphold the decision to deny the Appellant Membership. Any such proposal
shall include reasons for the proposed decision. Once the proposal is made, it shall be
discussed by the Appeal Committee and any member of the Appeal Committee may
propose amendments or changes. The Appeal Committee will endeavor to reach a
consensus decision on the disposition of the Appeal. A consensus will be reached if ali
of the Members of the Appeal Committee present agree that the decision and the reasons
for the decision are acceptable. A consensus may only be considered to be reached if the
decision and reasons are written out and every person who is in attendance at the
deliberations of the Appeal Committee has indicated their acceptance of the decision. If

{E6161322.D0CX; 1}
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25.

4

a consensus decision is reached, the written decision with the reasons shall be provided to
the Appellant and if represented, his/her Legal Counsel,

I the deliberations continue for more than two hours and the Appeal Committee has
failed to reach a consensus, the Appeal Committee may continue to deliberate however,
after this time has expired, the deliberation shall end if any Member of the Appeal
Committee mzkes a motion to end the deliberations and that Motion is passed by a
rhajority of the Appeal Committee in attendance. If the deliberations are ended in this
fashion, then the Members of the Appeal Committee in attendance shall vote by way of
secret ballot to either allow the Appeal or to dismiss the Appeal. Ifa vote by secret ballot
is held, the decision of the majority shall be the decision of the Appeal Committee
however, in the case of a tie, the Appeal shall be dismissed. When 2 decision is made as
a result of a secret ballot, & Notice of Decision shall be provided to the Appellant
indicating only that the Appeal Committee allowed or denied the Appeal.

DECISIONS

26.
27.

28.

The Appellant shall be provided with Notice of Decision of the Appeal Committee within
30 days of the Appeal Hearing. The Notice of Decision shall be mailed to the mailing
address provided by the Appellant on the Application for Membership Form.

If the decision of the Appeal Committee is. to allow the Appeal in relation to the
Application for Membership, the name of the Appellant shell be entered on the First
Nation Membership List.

If the decision of the Appeal Committee is to dismiss the Appeal, the Appellant shall
have no further right to apply for Membership in the First Nation.

The decision of the Appeal Committee is final and binding and not subject to review.

{E6161322.00CX; 1}
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IN THE MATTER OF THE APPEAL OF THE MEMBERSHIP APPLICATION OF
GAIL O’CONNELL TO THE SAWRIDGE FIRST NATION

BETWEEN:
GAIL O°CONNELL
Appellant
-and—
SAWRIDGE FIRST NATION
Respondent
DECISION
GAIL O°CONNELL PARLEE McLAWS LLP
* 3 Dodge Avenue 1500 Manulife Place
Red Deer, AB T4R 3H6 10180 - 101 Street
. Edmonton, AB T5] 4X1

Attn: Edward H. Molstad, Q.C.
Tel: (780) 423-8500

Fax {780) 423-2870

Solicitor for Sawridge First Nati

of_ _ - WAD, 20,

ANotary Fubnc.-a Commissioner for Caths
in and tor the Province of Alberta
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The Appeal of Gail O’Connell (herein reférred to as the "Appellant") in relation to her
membership application was heard on the Sawridge Reserve in the Sawridge Boardroom on
March 9, 2013, before Electors of the Sawridge First Nation (herein referred to as the "First
Nation") in attendance at a meeting convened by the Council of the First Nation for the purposes
of hearing the Appeal, |

The Electors of the First Nation in attendance when the appeal was heard who constituted
the Appeal Committee were as follows;

Brénda Anne Draney Frieda Dﬁncy

Beitha L’Hirondelle Roseina A. Lindberg
Vera L McCoy Clara Midbo

David Paul Midbo Kristina Gayle Midoo
Tracey Poitras Collins Darcy A Twin

E. Justin Twin Taclyn D. Twin
Walter F. Twin Winona N. Twin
Yvonne D. Twin Arlene T. Twinn
Catherine M Twinn Irene M. Twinn
Isaac F. Twinn Paul H, Twinn
Roland C. Twing Samuel L. Twinn
Margaret C. Ward

Rarihokwats chaired the Appeal Committes.

The Hearing of the Appeal Committee was called to order at 10:00 A.M. and the Appeal
Committee was questioned as to whether they were of the view that the nuraber of Electors of
the First Nation in attendance was sufficient to conduct business. The majority of the Electors in
attendance were of the view that there were not sufficient Electors in attendance to conduct
business and as a result, the Chaxr adjourned the hearing for 15 minutes.

{E6352164.D0CX; 1}

A290



The Appeal Commitiee reconvened at 10:15 AM. The Appellant was in attendance with
her sister and her mother.

The Cheir introduced himself and all Members of the Appeal Committee introduced
themselves, In addition, in attendance and introduced were Edward H. Molstad, Legal Counsel
on behalf of the Sawridge First Nation and Michael McKinney, in-house Legal Comnsel on
behalf of the Sawridge First Nation,

The Appeal Committee and the Appellant were provided with the following
documentation; _ ‘

1. The Application Form of the Appellant;
2. The Membership Processing Formy
3. Letter dated October 31, 2012 from the First Nation to the Appellant advising of

the decision of Council with respect to the Appellant's Application for
Membership; '

4. Notice of Appeal of the Appellant dated November 13, 2012, received by the First -

Nation on November 15, 2012;

Docnment entitled "Appeal Procedure™;

Membership Rules of the First Nation entitled "Sawridge Membership Rules”,
Document entitled “Drifipile Cree Nation Annuity Paylist Analysis”;

Three page document entitled “The Issue is How is ‘Elizabeth Ward® related to
" Sawridge”™.

PN

AY

The Appellant was asked by the Chair s to whether there was any objection to the
Appeal Procedure or the Appeal Committee as it was constituted. No objection was registered.

Submissions were made on behalf of the Appellant and ‘the Appellant tendered a
document which was the birth certficate of Elizabeth Mable Ward.

Following the submissions of the Appellant and questions and comments of members of
the Appeal Committee, the Appellant, her sister, Legal Counsel Edward H. Molstad and Legal
Counsel Mike McKinney were excused and the Appeal Committee met in camera in order to
consider the matter. A

The Appeal Committee deliberated for more than two hours and was unable fo reach 2
consensus, ‘

{B6352164.DOCX; 1}




A Motion was made that the deliberations of the Appeal Committee should end and to
proceed with a vote by secret ballot, The motion was carried.

A vote was then conducted by way of secret ballot.

The ballots were counted by the Chair and Michael McKinney and following the
counting of the ballots, the Chair advised the Appeal Committee that based upon the secret ballot
vote the appeal was denied, '

The secret ballots were pﬁt into an envelope by thé Chair and Michael McKinney, sealed
and the envelope was delivered to Legal Counsel Edward H, Molstad.

The proéeedings before the Appeal Committee were concluded.

RARIHOKWATS
CHAIR, APPEAL, COMMITTER

{E6352164.D0CX; 1}
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SWORN STATEMENT OF GINA DONALD

I, Gina Donald, of the City of Edmonton in the Province of Alberta, SWEAR AND SAY THAT:

Family Background and Roots in the Sawridge Band

1.

7.

I am an Individual who is resident in the City of Edmonton in the Province of Alberta .

and, as such, have a personal knowledge of the matters hereinafter deposed to, save
where stated to be based upon information and belief, In which case I verily belleve the
same to be true. ‘ .

I was born September 17, 1979. I have two older brothers. We have the same parents.
My mother, Lillian Potskin (hereinafter called “mother”) was 5 months pregnant with me

‘when she married my father, Lyle Donald, now a registered Indian and a member of the

Mikisew First Nation. At the time, he was not recognized as an Indian.

The effect of their marriage was to enfranchise my mother from Indian status and

membeérship in the Sawridge Band (hereinafter referred to as the “Band”) and to exclude

me from being registered as an Indian and Band Member like my older brothers.

Jonathon and Brent, who were registered and retained their status and membership
despite the marriage of our parents.

After my birth, my mother received andh signed enﬁ-anchiéement papers and later upon
her enfranchisement, a per capita payment after my birth.

- Following my birth and before 1985, my mother applied for my band membership many

times but these efforts were unsuccessful.

I am informed by my mother that other children in the same circumstance as me, such
as Vera Twin-McCoy, somehow retained their registration as an Indian and membership
in the Band even though our mothers married non-Indians and our fathers were non-
Indian. Vera Twin-McCoy's three children are registered Indians and Band members
even though the two children fathered by Vera's husband, Jody McCoy, is a non-Indian.
I wonder why I am treated differently, .

My mother and brother, Jonathon Potskin, are presently Band members. My brother,
Brent, was a Band Member until he enfranchised his membership in or around 1995. 1
am a status Indian, but do not have membership in any Band.

1985 Bill C-31

: 8l

9.

The Band passed Membership Rules in 1985 and took control of its Band List, My mother
was not added to the Band List by the Band. '

After Bill C-31 my mother applied to the Band for me to have Band Membership while I
was still a minor. The form used by the Band was for adults and not appropriate for
children.
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10. My mother was Court ordered onto the Sawridge Band List, along with others, by Justice
James Hugessen of the Federal Court by Order dated March 27, 2003.

- My Experience Applying to the Band for Band Membership

11. When I became an adult I first applied to the Band Counil in the 1990s for membership
-In the Band. Sometime later, the Band advised me they had lost my application. I
reapplied for membership in the Band in 2005. Once again, I was advised that my
application had been lost by the Band,

12. My grandmother, Jean Potskin, who lived until her death on the Band reserve, was a
Band Member and sought my inclusion as a Band Member despite concerns of reprisal,
Her efforts were unsuccessful and certain members of the Band made it well known that
they disliked her,

13.1 applied yet again to the Band Coundil for membership on February 27, 2009. oOn
September 9, 2013 and again on December 30, 2013. The Band Council requested that T
modify my application. I complied with these requests and modified my application as
requested, To my knowledge, my application is complete per the Band’s requested
modifications since at least 2013,

14. Since December 2013, I have not heard from the Band Council in regards to my
application for membership in the Band. .

15.Tve called the Band office many times seeking an update on the status of my
application, but have not received any information. I have not received a return phone
call from the Chief or Council, or the Band’s legal counsel, Mike McKinney.

16.I recently learned from my mother that the Chief’s son, Roy Twinn, whose mother is a
non-Indian:

is now a Band member: '

voted in the February 17, 2015 election;

applied for Band Membership in 2013;

within months of applying, his application was approved; and,

just months before the February 17, 2015 election, was admitted into

Band membership;

O 0 00O

17. There are only three minor children who are Band members and all three are the
children of elected Band officials Roland Twinn and Winona Twin. They admitted their

18, I've been denied the right to vote in many Band elections by the refusal or failure of the
Chief and his Council to make a decision on my completed application. '
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Others in Like Circumstances as Me

19, My brother Brent Potskin has a daughter, Elizabeth, born Aug 4, 1994. My brothers
Brent and Jonathon Potskin went to the Band office to apply for Elizabeth’s band

membership. At the time of Elizabeth’s birth her father Brent was a band member. Yet '

Elizabeth was not added to the Band List. Since she turned 18 years of age, in 2012, I
believe Elizabeth applied for membership but is still not a member. -

20. The children of two women, members of the Twin family, were admitted without delay
into Band membership. These are the children of Frieda Draney and Clara Midbo.

21. Other members of the Potskin family have applied for Band Membership. They too have
waited a number of years for a response. During the wait they have received little or no
response from the Band or if a decision was made, their application was denied by the
Chief and Council. -

22.1 am aware of at least one case, Alfred Potskin, who was denied membership by the
Chief and Council who considered his commitment to and knowledge of the history,
customs, traditions, culture and communal life of the Band and his character and
lifestyle. The Chief and Council did not give Alfred an interview or any fair process to
determine if the subjective criteria they used to deny his application were correct, true

" and fair. My uncle Alfred was by all accounts a loving, kind, sober and hardworking man.
At the time of his denial, he was suffering from cancer.

23. I am aware there are other Potskin family members who have applied including:
i. - Crystal Poitras-John;

il Nicole Poitras;
iii.  Heather Poitras;

iv.  Tracey-Poitras Collins submitted a Band Membership application three times,
over a 28 vyear time-frame before she was finally admitted into Band
membership after a grueling and blased process:

¢ The first application was submitted to the Band in 1985. The Band did not
acknowledge her application, offered no follow up, and failed to respond
to Tracey’s inquiries, despite her many calls to the Band office.

¢ The second application was hand-delivered January 6, 2005 to the Band
office with no subsequent response from the Band.

e The third application was submitted in 2012. The Chief and Council
denied her application. Tracey’s Appeal was heard January 26, 2013, and
narrowly succeeded because not enough of the Chief and Council’s
supporters were present. The Chief and Council participated fully in
Tracey's Appeal including the secret voting.
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24, Gail O’
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nell’s Appeal was to be heard with Tracey’s Appeal, but Gail's Appeal was

on
adjourned until. March 2013. Enough of the Chief and Council’s supporters tumned out to
uphold the decision of the Chilef and Council and deny Gail's Appeal, Gail O’Connell is the
daughter of Roseina Lindberg, another Court ordered member added to the Band

Membership List In March 2003,

25. 1 swear this as evidence for the Court and for no improper purpose.

SWORN BEFORE ME at the
City of Edmonton, '

in the Province of Alberta

the /8™ day of April, 2015

a

A Commissiorter for Oaths in and
for the Province of Alberta
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