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Federal Court Cour fédérale.

Date: 20170426

Docket: T-1073-15

Citation: 2017 FC 407
e ' ‘
" Ottawa, Ontario, April 26, 207
k PRESENT: The Honourable Mr, Justice Russell
BETWEEN:
SAM TWINN AND ISAAC TWINN
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\ and
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[1]  Thisis an application under s 18.1 of the Federal Courts Act, RSC 1985, ¢ F-7 [Act] for
Judicial review of connected decisions taken by the Chief Electoral Officer [CEOQ], made on or

ébouf February 17, 2015 [Decisions] related to the 2015 general electioﬂ [Election] of Sawridge

 First Nation [SFN].

II. BACKGROUND

2] 'On December 4, 2014, prior to the Election, the CEO sent a mail-out package to SFN’s

electors that contained: é cover letter; Notice of Electién; Notice of the Daté for Nofninations; a
resident electors sub-list; and a non-resident electors sub-list. The cover letter adv%sed recipients
to referto s 18 of the Sawridge First Nation Elections Act, Consolidated with Elections Act
Amendment Act [Elections Act] for the provisions that govel;ned the process for submitting

changes to the sub-lists and corresponding deadline.

[3] ; The CEO received 4 requests to correct the sub-lists and provided notice of the changes -
to SFN’s electors on December 23, 2014. The notice also advised that the deadline for
submitting a statutory declaration as to why the changes should not be made was 11 days pi'ior to

the January 13, 2015 nomination meeting.

1

[4] On January 13, 2015, Sam and Roland Twinn were nominated for the poéitibn of Chief.

[5]  The Election took place on February 17, 2015 from 10:00AM to 6:00PM. After the polls
closed, the CEQ, publicly opened the 15 sealed mail-in ballots, including those of Walter Felix

Twinn (Waiuer) and Deana Morton.

ey
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[6]  Walter’s ballot lacked the initials of the CEO, which is a requirement for vallidity under
the Elections Act. Ron Rault [Scrutineer], the scrutineer for Sam Twinn, Tracey Poitras—CoHins,
and Elizabeth Poitras, suggested that Walter’s vote be accepted, or that Walter be permitted to -
cast an in-person vote since he was present at the po}ls; howeﬂfe:, the CEO rejected both

suggestions and determined Walter’s vote, along with two others, was invalid.
[71  Deana’s vote lacked a witness address but was accepted by the CEQ.

[8]  Roland was declared the winner of the Election for Chief by one vote. According to s 72

of the Elections Act,a tie would have required a run-off election.

[91  The Applicants then proceeded to apéeal the Election. On March 2, 2015, they filed a
Notice of Appeal with the CEO, which was rejected on March 6, 2015. The Applicants then
appealed to the Elders Commission, which did not respond within the required time period.
Accordingly, the Applicants appealed to the Special General Assembly [SGA] of the SFN on
April 13, 2015. The four grounds of all the appeals were: improper rejection of ballots; non-

compliance with election rules; inconsistent administration decisions impacting the popular vote;

- and non-compliance with the rules regarding the creation and notice of voter lists.

[10] OnMay 30, 2015, the SGA dismissed the Applicants’ appeal. The Applicants then

" commenced this application for judicial review.
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II.  DECISIONS UNDER REVIEW

[i 1] According to.the Applicants, there are three related decisions that constitute the subject of

this judicial review:

(1) - Rejection of Walter’s Vote

[12] According to the Scrutineer, the CEO set aside Walter’s ballot upon opening Walter’s
mail-in vote because it had been cut and the CEO’s initials removed. The CEO later determined
Walter’s vote to be invalid, overruling the Scrutineer’s suggestion that Walter be permitted to

cast a new in-person vote in place of his spoiled ballot.

" (2)  Conduct of the Election.

[13] The mail-out packages were dated December 3, 2014 and mailed December 4,2014, with

the Election held on February 17, 2015.

[14]  Two of the mail-out packages, addressed to Patrick Twinn aﬁd Georgina Ward, were not

delivered and returned.

[15] Following corrections, the CEO sent revised lists of electors. The deadline to correct the
new list was January 2, 2015, However, Sam Twinn did not receive the notice until

January 6, 2015.

A300 !
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& [16}) On January 12, 2015, the CEO stated in an email to Catherine Twinn, the Membership

Registrar, that general membership issues were dealt with by the Membership rather than the

CEO. This response was a reply to Catherine’s qﬁestion of whether the CEO had authority to add

the names of persons who were entitled to membership to the list of electors, including those

whose compietéd applications had been pending for an unreasonable length of time.
(3)  SFN Membership Application Process
[17] In‘tihe' mail-out package of December 4, 2014, Roy Twinn, the son of Roland Twinn, was

~ listed on the non-resident sub-list. There is no documentation indicating when Roy became a

member, but Roy was not on the elector lists for the 2011 election, and others have applied for

membership and have not yet received a decision.

E ~ IV. ISSUES

[18] The Applicants submit that the following are at issue:

A. Whether the CEO erred in law, including that going to jurisdiction, both in his initial and
appeal decisions, in rejecting an election ballot through misinterpretation and
misapplication of statutory provisions, compounded by breach of rules of natural Jjustice
and procedural fairness? ’

% B. Whether the Respondents failed in their fiduciary duty to establish and confirm that a
proper and complete list of electors was prepared, in disregard of constitutional, statutory,
} and other legal requirements, compounded by corrupt practices, thereby committing
, f‘? : errors going to jurisdiction?

C. Whether the CEO erred in law, including that going to jurisdiction, in failing or declining
to make adequate inquiry into the composition of the Electors List, compounded by
procedural unfairness and disregard for rules of natural justice?

'[19]  The Respondents submit that the following are at issue;
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A. Whether the information and documents in Sam’s affidavit, referred to in the
Respondent’s arguments, are all irrelevant and inadmissible in a judicial review of the
CEOQ’s Decisions?

'B. Whether the CEO reasonably, indeed correctly, rejected and did not count Walter’s mail- -

in ballot because it did not have “the distinctive mark of the Electoral Officer on the
back” as mandated by s 69(1)(b) of the Elections Act?

C. Whether the CEO’s decision not to give Walter a new, in-person ballot after he had
already voted by mail-in ballot and after the polls had closed is neither unfair,
discriminatory, nor anti-democratic, but rather a reasonable, indeed correct, interpretation
and application of the Elections Act? ‘

D. Whether the CEO’s decision dismissing the Applicants’ March 2, 2015 chaﬂenge to the
electors sub-lists for non-compliance with statutory procedures and limitation periods is a
- reasonable, indeed correct, interpretation and application of the Elections Act?

E. Whether this judicial review is subject to public policy?

V. STANDARD OF REVIEW -

{20] The Supreme Court of Canada in Dunsmuir v New Brunswick, 2008 ’SCC 9 [Dunsmuir]
held that a standard of review analysis need not be cohducted in every instance. Instead, where
the staﬁdard of review applicable to a particular question before the court is settled in a
satisfactory manner by past ju‘rispfudence, the réviewing court may adopt that standard of
review. Only where this search proves fruitless, or where the relevant precedents appear to be
inconsistent with new developments in the common law principles of judicial review, must t;he
reviewing couﬁ undertake a consideration of the four factors comprising the standard of review
analysis: Agraira v Canada (Public Sajéty and Emergency Preparedness), 2013 SCC 36 at para
48. ‘

[21]  Although the Applicants raise a wide range of issues in this application, the Court

concludes that it is only in a position to review a connected series of decisions (and in particular
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‘the rejection of Walter’s vote) made by the CEO during the 2015 Election and the appeal of
those decisions to the CEO. This essentially gives rise to issues of procedural fairess and the

CEO’s interpretation and application of the governing provisiohs of the Elections Act.

[22]  Issues of procedural fairness, particularly in regards to the actions of Elections

Committees, have been found to be reviewable under a standard of correctness: Beardy v Beardy, .

2016 FC 383 at para 45 [Beardy].

'[23] Issues of statutory interpretation and application by the CEO will be reviewed on a

standard of reasonableness: Mercredi v Mikisew Cree First Nation, 2015 FC 1374 at para 17.

[24] When reviewing a decision on the standard of reasonableness, the analysis will be
concerned with “the existence of justification, transparency and intelligibility within the
decision-making proéess [and also with] whether the decision falls within a range of possible,
acceptable outcomes whlch are defensible in respect of the facts and law.” See Dunsmuir, above,
at para 47, and Carada (Cztzzenshgp and Immz,gratzan) v Khosa, 2009 SCC 12 at para 59. Put
another way, the Court should intervene only if the Decision was unreasonable in the sense that
it falls outside the “range of possible, acceptable outcomes which are defensible in respect of the

facts and law.”

VI.  STATUTORY PROVISIONS

[25]  The following provisions from the Constitution of the Sawridge First Nation

[Constitution] are relevant in this proceeding:

A303
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Article 1: Interpretation
1.(1) The definitions in this section apply in this Constitution:

“Law of the First Nation” means a law of the First Nation made in
accordance with this Constitution;

[...]

“Member” means a member of the First Nation in accordance with
the Membership Code of the First Nation; '

[--]

“Membership Rules” are those rules adopted by the Sawridge
Band to govern its membership system prior to the establishment
of this Constitution;

L.
Article 3: Membership

Membership Code

3.(3) Until amended in accordance with this Constitution,
membership in the First Nation shall be determined by the
Membership Rules that were in force immediately before the day
on which this Constitution came into force with such modification
as are required by the Constitution. The Membership Rules shall
thereafter be called “the Membership Code”.

[...]

~ Article 4: Governing Bodies

i How Elected

4.(2) The Chief, Councilors {sic] and Elder Commissioners shall
each be elected in an election of the First Nation by a plurality of
the votes cast by Electors pursuant to the provisions of this
Constitution in accordance with all of the Election Procedures set
out in laws or Codes of the First Nation.

[...]
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Article 9: Appointing Electoral Officer

9.(1) The Council, in consultation with the Elders Commissiyon,
shall appoint an Electoral Officer not later than eighty days before
the date on which an election is to be held.

[...]
Article 10: Calling of Elections

General Elections

) , . 10.(3) The Council shall call a general election of the First Nation
for the positions of Chief and Councilors [sic], the Elders
Commission, and members of an Audit and Compensation
Committee to be held not later than four years from the date on
which the last general election was held.

(-]
Article 11: Appealing Election Result

11.(1) Within fourteen days after an election, any candidate in the_
[ election or any Elector may lodge a written appeal with the

: g Electoral Officer if the candidate or Elector has reasonable grounds
= . . tobelieve that there was ’
"' _g a) acorrupt practice in connection with the election; or
Iy

] b) acontravention of this Constitution, or any law of the First
- 3 Nation that might have affected the result of the election.
A (2) The Electoral Officer shall make a decision in respect of any

appeal within seven days of receipt.

(3) If any candidate at the election or any Elector is not satisfied
with the decision of the Electoral Officer in respect of the appeal,
then that person may within 28 days after the decision of the
electoral officer is made.appeal further to the Elders Commission
(if the election was for Council or other office) or the Council (if
the election was for the Elders Commission) in writing. The Elders
Commission or Council, as the case may be, shall be referred to as
“the Appeal Tribunal™ and shall make a decision in respect of any
appeal within seven days of receipt.

(4) If any candidate at the election or any elector is not satisfied
with the resolution by the Appeal Tribunal of any appeal made to
them pursuant to subsection (3), then that person may within
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fourteen days after the appeal was made, lodge an appeal to a
Special or Regular General Assembly which shall be called for that
purpose within thirty days from the date the appeal is received.

Sending documents to Electoral Officer

(5) Upon the filing of an appeal, the appellant shall forward a copy
of the appeal together with all supporting documents to the
Electoral Officer and to each candidate.

Written Answers Required

(6) Any candidate may, and the Electoral Officer shall, within
fourteen days of the receipts of a copy of an appeal under
subsection (4), forward to the Appeal Tribunal, by registered mail,
a written answer to the particulars set out in the appeal, together
with any supporting documents relating thereto duly verified by
affidavit.

The Record

(7) All particulars and documents filed in accordance with this
section form the record.

Relief

(8) The Electoral Officer, Appeal Tribunal, or the General
Assembly may provide such relief as it sees fit, when it appears
that there was

a) acorrupt practice in connection with the election that might
have affected the result of the election; or

b) a contravention of this Constitution, or any law of the First
nation that might have affected the result of the election.

[-.-]
Article 21: Amendment to Constitution

When An Amendment is Effective -

21.(1) Subject to subsections (2) and (4), an amendment to the
Constitution is effective and in force on the day it is approved by
seventy-five percent (75%) of the votes cast in a referendum held
for the purpose of amending the Constitution, provided that at least
seventy-five percent (75%) of the Electors vote in the referenidum,
or on such later date as is set out in the amendment.

: “A306;
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[26] The following provisions from the Elections Act, in force as of October 26, 2013, are

relevant in this proceeding:

Definitions
2. (2) The following terms are defined herewith:
“candidate” means a candidate for election;

“Deputy Electoral Officer’” means a person appointed to that
position pursuant to this Act;

“clection” means a general election for various offices as stipulated
in the Constitution or any Law of the First Nation, or a by-election
for one or more of these offices;

“election day” means the day fixed for an election by the Council;

“Electors List” means the list of Electors prepared pursuant to this
Act, as corrected from time to time;

“in good standing” with reference to debts owed to the First Nation
means that no payments due to the First Nation or a First Nation
corporation, as defined by regulation, pursuant to the agreement
through which the debt was incurred, may be more than 90 days
overdue on the date a certificate of good standing is issued for
purposes of eligibility for nomination. Where no payment terms
are specified in a loan, the loan is due upon demand. A payment on
a demand loan is not due until demanded.

“Membership Registrar” is the person named by Council to
maintain the Registry of Members pursuant to the Constitution;

“primary residence” means the place which at the time of
determination in respect of a person has been for a period of at
least six months the principal place of his or her true, fixed and
permanent home and place of habitation whereto, when absent or
away therefrom, not including absences for normal vacations,
temporary work assignments, study or training, always without ‘
intention to establish a domicile at some other place, he or she
intends to return;

“scrutineer” means a person appointed by a candidate to act
pursuant to this Act to observe the election process and to call the
attention of the Electoral Officer to any mistake, contravention of
this Act and its regulations, or any other matter which might
unfairly or unjustly affect the conduct of the election;
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“Sawridge entity” means any department, agency, or unit of the '

Sawridge government. : F

' [...] | :

Preparation of Electors List f

16. (1) Within seven days after the Council has called an election '

: pursuant to the Constitution, the Membership Registrar shall ,

B provide the Electoral Officer named by the Council pursuant to the - r

( Constitution with an alphabetical list of all Electors, containing the L

birth date and last-known address of each Elector. The list shall be
in two forms: : {”

(i) one, the Master List, containing the name, date of birth, and o

address of each Elector and (‘

(ii) the other, the Public List, containing only the names of the -

B

E!eqtors.

Creating and Posting of Resident and Non-Resident Voters Lists o [ J

(1) From the Public List, the Electoral Officer shall create a
Resident Electors Sub-List and 2 Non-Resident Electors Sub-List. {
Not less than 70 days prior to the Election Day, the Electoral

Officer shall post the sub-lists in all Principal Offices. Each :

Elector’s name shall be on either the Resident Electors Sub-List or LT
the Non- Resident Electors Sub-List, but no name shall appear on :
both sub-lists. These sub-lists shall not contain addresses or dates

of birth. ' o

(2) On the request of any person, the Electoral Officer shall
confirm whether the person’s name is on the Public List, and if so,
which sub-list it is entered on. :

(3) Any Elector is entitled to confirm with the Electoral Officer the
information regarding the Elector which is shown on the Master

List. ¥ LJ
.Correcting the Sub-Lists ) .

]
(2) If any elector wishes to show cause as to why the change L

should not be made, they may at any time prior to 11 days prior to
the date set for the nomination meeting provide the Electoral : a
Officer with a statutory declaration containing evidence and the ' .
Electoral Officer shall consider the evidence and make a

determination as to which list the elector’s name shall appear on -
and notify all Electors. o
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[--]
Appeal of Electoral Officer’s decision

18.2 If any elector wishes to appeal the decision of the Electoral
Officer, the matter shall be referred to the Elders Commission no
less than 4 days prior to the date set for the nomination meeting
which shall decide whether it wishes to hear the appeal, and if not,
the Electoral Officer’s decision is final. If the Elders Commission
decides to hear the appeal, it shall hear the evidence of the electors
who have filed statutory declarations, the elector in question, and
the Electoral Officer as to the reasons for his or her decision, and
after which, shall decide on which list the name of the Elector in
question shall appear. The decision of the Elders Commission must
be provided to the Electoral Officer prior to the date set for the -
nomination meeting.

18.3 After the commencement of the nomination meeting the
names which appear on the Electoral List may not be changed and
the names which appear on a Sub-List may not be removed from
that Sub-List and placed on the other Sub-List.

No Delay in Nomination Meeting or Election

19. Notwithstanding any other section of this Act, no question with
respect to the names on the Electoral List or a Sub-List shall cause
a delay in the date set for either the Nomination Meeting or the
Election or the holding of the Nomination Meeting or the Election.

Correcting the Electors Lists

20. (1) The Electoral Officer shall revise the Electors Lists where it
is demonstrated to the Electoral Officer’s satisfaction prior to the
commencement of the Nomination Meeting that

(a) the name of an Elector has been omitted from the Electors
_List;

(b) the name or birth date of an elector is incorrectly set out in the
Electors List; ’

() thé name of a person who is not qualified to vote is included in
the Electors List.

(2) For any change made, the Electoral Officer shall give written
notice of the correction to any affected person and to any person
who provided information which led to the correction.
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[...]

_ Reguest for Reconsideration of Electoral Officer’s decision

21. (1) If an Elector who requested that the Electoral Officer make
a correction in the Electors® List or any Elector affected by a
decision of the Electoral Officer to correct the Electors’ List is not
satisfied with the Electoral Officer’s decision, such Electors may at
any time before the polls close request the Electoral Officer to
reconsider his/her decision on one or more of the following -
grounds, and only on these grounds, namely, that:

(a) the person is eligible to be on the Electors List;

(b) the person’s name is on the Membership Registry and he/she
will be 18 years of age or over on election day;

(c) the person’s name was mistakenly omitted from the Electors
List;

(d) the person is not disqualified from being on the Electors List;

() [sic] the person is ineligible to be on the Electors List.
Responsibility of Each Elector To Keep His/Her Address Current
23. Each Elector is responsible for

(1) keeping the Membership Registrar informed of his/her current
address and for notifying the Membership Registrar of any change
of address;

(2) checking that his/her address is shown correctly on the
Electors’ List and notifying the Electoral Officer of any correction
to be made; ‘

(3) providing the Membership Registrar with a Declaration of his
or her Primary Residence within 120 days of the enactment of this
provision or within 120 days of becoming an Elector thereafter,
and thereafter within 60 days of any change of his or her Primary
Residence.

[...]1 .
Voting Stations
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47. (6) Voting stations shall be kept open from 10 a.m., local time,
until 6 p.m., local time, on the day of the election unless
regulations establish variations in these hours.

[...]
Cancelled ballots

61. (1) If an Elector makes a mistake on a ballot or inadvertently
spoils his/her ballot paper in marking it prior to depositing it in the
Ballot Box, then the Elector is entitled to another ballot to'be
issued by the Electoral Officer upon return of the spoiled ballot to -
the Electoral Officer. '

- (2) The Electoral Officer shall write the word “Cancelled” on fhe
spoiled ballot and without examining the ballot, store it separately.

(3) An Elector who receives a soiled or improperly printed ballot
paper upon returning the ballot paper to the Electoral Officer is
entitled to another ballot paper. The Electoral Officer shall write
the word “Cancelled” on the spoiled ballot and store it separately.

PART VI
COUNTING OF YOTES

66. As soon as is practicable after the close of the polls, the -
Electoral Officer shall, in the presence of the Deputy Electoral
Officer and any Electors who are present, open each outer
envelope without opening the inner envelope containing a mail-in
ballot that was received before the close of the polls and, without
unfolding the ballot,

(a) setaside the ballot if

(i) it wasnot accompanied' by a Voter Declaration Form, or
the Voter Declaration Form is not signed or witnessed,

(ii) the name of the Elector set out in the Voter Declaration
Form is not on the Electors’ List, or

(iii) the Electors List shows that the Elector has already voted,
or if the ballot is not set aside,

~ (b) open the inner envelope and without unfolding the ballot
deposit the ballot in the ballot box and place a mark on the
Electors List opposite the name of the Elector set out in the
Voter Declaration Form and deposit the ballot in a ballot box.
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' _ e Countmg dutzes ofElectoral Oﬁ' fcer R _ _
R 69. (0 As soon as i practlcable aﬂer the mall-m ballots have been ' .*. Pl
Sl e e '-deposzted under section 66(b), the Electoral Ofﬁcer shall, in the '
_— L :présence of the Deputy Electoral Officer, any Electots’ and any
S T other persons permrtted by this Act or its Regulatrons, openall -
e '.'-ballot boxes and shall examme each ballot cast and reject ballots
= :_.':‘that o I A AR A
T j‘,(a) were not 1ssued ma1]ed out or handed out by the Electoral
, C ' _(b) does not have the drstlnctrve mark of the Electoral Officer on
~‘ R S (c) are marked “sporled” “cancelled” or “declmed” |
', (d) contam a mark that 1dent1f ies or may 1dent1fy an Elector
“ ‘ . ‘_{27] The following orm'}.islons l‘rom the'Sawridge Fi irat Nation Elections Act, in force as of o

January 9.2010, are relevant in this proceedmg

Applzcatzon to correct the Electors Lzsts

T ' ‘ 19. Any person whose name is not on the Electoral Llst and
L " believes he/she is eligible to be on the Electoral List, or whose
. name is on Electoral List but believes his/her name is on the wrong .
_ . ~ Sub-List, may request the Electoral Officer to correct one or both
= Lists by ngmg to the Electoral Offi cer , . g

. (@) wrltten conﬁrmatlon from the Membershlp Registrar that the
person is a member and is or will be 18 years of age or older
on the day of the election, where the person s name isnoton
" the Electoral List; and ‘

(b) a statutory declaratron of the right to be on the Electors List -
and setting out the basis of eligibility for entry onto one.or the
other the Sub-List. ) .

Correctmg the Electors Lists

20. (1) The Electoral Officer shall revise the. Electors Lists where it
is demonstrated to the Electoral Off' icer’s satisfaction that
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- (aj"' the name of an Elector has been qﬁit.te'cl' frér_ﬁ tﬁe Electors »

. (b) the name or birth d'a{eféf‘a‘nv elector is ihcd&eéﬂy set_q,lit'ir; the o
.Electors List; e

P T ) thename sf épéfgbn Who is ndt‘?t;uéliﬁéd to ?c;%é is .inclli.déd m
) .~ . . - theElettors List; or SN ST
! o RS (d) the name of an Elector was included in'the F;és.id:enf Elector ,' -

- - Sub-List or the Non-Resident Electo:_Sub-Lixst‘whe‘nxi't ‘shguld_- ,

" have been included in the other sub-list, -. - SRR

 (2) Forany change made, the Eflectbfai fo';ééi' shall give written
. “notice of the correction to any affected person and to.any person
 who proyided information which led to the correction. . R

- (3) The Electoral Oﬁik;er may ask ihe; 'Elders" Co}qfﬁiésioﬁ any '_
question with regard foa dispute as to whether a correction, -

N .. - omission, or addition should be made with respect to the Electoral
3 S Lists, and shall consider the counsel, opinion, or recommendation
1 A .. of the Elders Commission before making a decision. -

A_[.28.] The following provisions from the Sawridge Memb.ersth Rules are relevant in this

-

proceeding:

3. Each of the foﬂowiﬁg pefsoné shall have a right to his ofher
name entered in the Band List; [PASSED JULY 4, 1985] ’

(2) Any person who, but for-the establishment of these rules,
' ? ‘ would be entitled pursuant to subsection 1 1(1) of the Act to
8 ' have his or her name entered in the Band list required to be
maintained in the Department and who, at any time after these
‘rules come into force, either -

(1) is lawfully resident on the reserve; or

! E’? V (i) has applied for membership in the band and, in the

{ . judgment of the Band Council, has a significant
commitment to, and knowledge of, the history, customs,
traditions, culture and communal life of the Band anda

: character and lifestyle that would not cause his or her

= ' admission to membership in the Band to be detrimental to
. j ' the future welfare or advancement of the Band;




-_’[]

: ‘_ 15 No person shall have a rlght to have hlS or. her name entered in
- the Band List except as provided in section 3 of these Rules . '
" [PASSED JULY 5, 1985] and, for greater certainty, no person '

o Paée: 18

(b) a natural chlld of parents both of whose names are entered cn ' .‘ -

the Band List

.(c) w1th the consent of the Band Councd any person who '

(1) has apphed for membershlp in the Band

(11) is entltled to be regtstered m the Indran Reglster pursuant |
k. totheAct, P . , R

(m) is the spouse of 2 member of the Band and

(1v) 1s not a member of another band

' (d) wrth the consent of the Band Councrl any person who

(1) has apphed for membershlp m the Band

(11) was born aﬁer the date these rules come mto force, and R
(m) is the natural chxld of a rnember of the Band and .

(e) any member of another band admltted mto membershlp of the ‘
"Band with the consent of the council or both bands and who .
thereupon ceases to be a member of the other band

shall be entitled to have his or her name included in the Band List
unless that person has, at some time after July 4, 1985, had aright -
to have his or her name entered in the Band List pursuant to these
Rules. [PASSED J UNE 24 1987] .

16 In the event that any of the foregomg provisions of these Rules
is held by a court of competent jurisdiction to be invalid in whole
or in part on the ground that it is not within the power of the Band
to exclude any particular person or persons from membershlp in
the Band, these Rules shall be construed and shall have effect as if
they contamed a specific provision conferring upoirsuch persen a
right to have his or her namie entered in the Band List, but for
greater certainty, no other person shall have-a right to have his or
her name entered or included in the Band List by virtue of the
prov1sxcns of this Section and, in particular, no person referred to
in Subsectlon 11(2) of the Act shall be entxtled to membershrp in
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- the Band OthBI'WlSE than pursuant to Sectlon 3 of these Rules
- [PASSEDJUNE24 1987] S

- .._-A17 In the event that any provxsmn, or any part of any prov1s1on, of
oo these Rules is held to be invalid or of no binding force or effect by
* -an Gourt of competent Junsdlctlon, thése Rules shall be construed S
_ and apphed ag if such prowsxon or part thereof did not apply to.or
~ - inthe circumstarices giving riss to such invalidity and the effect of
©. the remammg provisions, or- parts thereof of these Rules shall not
o be aﬁ'ected thereby [PASSED JUNE 24, 1987] R i '

VIL ARGUMENT_

) A ' Apﬁlic‘_qnts o

m .Rejection of Waltet’s Vote .

(@) Aj}ﬁlicahle Jurisprudence

[29] The Apphcants argue that the CEO erred in law, i in both hlS mltlal and appeal declswns, _ |

' by rejectmg Walter 5 elect:on ballot through the m1smterpretat10n and mxsapphcatxon of the

relevant statu‘tory provnsxons, an error whlch was compounded by a breaoh of the rules of natural

_]ustlce and proceduraj fairness.

[30]1 This Court has jurisdiction to hear appeals of federal boards, commissions, or other

tribunals under s 18.1 of the Act. SFN meets this definition as it is a band recognized under -

_ federal statute and holds elections under the SEN Elections Act. In Roseau River Anishinabe.

First Nation Custom Council v Roseau River Anishinabe First Nation, 20_09 FC 655, at para 27,

Justice Phelan determined that this Court has jurisdiction over native band councils regardless of

whether their election is pursuant to custom or the Indian Act, RSC 1 985, ¢ I-5 [Indian Act].
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3 1] The Apphcants contend that the Court should revxew the reJectlon of Walter s vote under
L'the standard of correcmess, as lt is part of a band elecuon process and custom cannot xgnore or.

’trump natural _;ustlce and procedural fazmess Beardy, above at paras 44-45 126 The nght to N

K vot,u is at the heart of any demooratm process, as such 1rregular1t1es that affect an electlon result

undermme the mtegnty of the whole process and are grounds for overturnmg an electxon
: .:Moreover, a falr electlon requlres the CEO to be an mdependent neutral steward of the mtegnty .
: of the electora] process Longley v Canada (Attorney General) 2007 ONCA 852 at para 74

‘Sfevens v Conservatwe Party of Canada, 2005 FCA 383 at paras 19-21 The Court must }

caref‘ully revrew the CEO’s exercrse of drsoretlon and ensure lt is falr and consxstent w1th

B

statutory safeguards

f

B

[32] At the heart of thls case is the conﬁdence of SFN i m 1ts electoral process If peopIe who

" are quallﬁed or entltled to vote are not penmtted to do so, thls erodes the foundatlons of

democracy ThlS view is reﬂected in Harper v Canada Mttorney General) [2004] 1 SCR 827 at

para 103.

B3] The Applicants argue that the aforementioned j urisprudence is app]icable to the current

matter because statutes have never declared that the common law prmcnples assoclated with

elections are not appllcable to band electxons, and courts have the authonty to declare an election

 void under the common law despite the fact that it could have been voided under the statute:

. (R %]
RS

Cameron v McDonnell, (1874) Russel R (NS) 42-60; Howley v Campbell, [1939] 1 DLR 431,

)

S—
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4 (h) ' _}A:pplicatz'qn fo Wdlter s Vote

: [34] The Appllcants contend that the apphcat1on of the common law to Walter s vote 0%
‘ demonstrates the CEO’s decxsxons were unreasonable and reﬂect senous errors of law and lack

: ) of procedural falmess ' o

' the result dxffered by one vote ‘

: [36] - The CEO hacl the responsihility of en'stirin-g a"fai:r and ;pr‘op'er election in accordance with

s 12 of the Electtons Act whtch does not spectfy partxculars concernmg the vote-countmg :
process mcludmg fan' countmg, detemunmg the valtdlty of ballots ancl processmg maxl-m

ballots The CEO used h:s own dxscretlon in hlS dec:smns Thls Was an error, as the Electtons Act

: does contam speclﬁc rules that govern the cancellatxon of ballots In partlcular S 47(7) pemnts

an elector inside the votmg statlon to vote, s 61(1) entxtles an elector who madvertently spmls l‘llS

ballot to be 1ssued another ballot and s 61(2) requn:es the CEO to wrlte “Cancelled” ona spoxled

- ballot without exammmg the contents.

[37] In rejecting Waltei"s halldt and refusing him another ballot, the CEO committed an error
of law gomg to jurisdiction. His dectslons were based on the fact that the’ CEO’s initials were
missing from Walter’s ballot, despxte there being no issue as to identity, double Votmg. or that
Walter had been present while the polls were open and afterwards. The CEOQ allowed .

technicality to govern over substance, which is not the correct approach. Moreover, the CEO

A317

[35] The re_]ectton of Walter s vote dxrectly affected the outcome of the Electlon for Chxef as i . o



‘ perrmtted Deana s vote deprte apparent deﬁcrencres Deana s vote lacked a wrtness address,

"'whlch means lt should have been set asrde pursuant tos 66(a) of the Electzons Act yet 1t was B

accepted N

. [3 8] The CEO Justtﬁed hlS re_]ectlon of Walter s vote by statmg that the CEO’s lmtlals were
B necessary to ensure xdentrﬂcatron However, there was no 1ssue as to xdentlt' catxon with Walter ,
‘ .The CEO beheved that a ballot could not be replaced after 6 p m even though a replacement

l'_was not necessary and Walter was entltled to vote under ss 47 and 61 of the Electxons Act .

' [39] The CEO then commrtted a further error in hlS handlmg of the appeal decrs10n by

‘ reﬁjsmg to consrder the crrcumstances regardmg Walter’s Vvote on the bas:s that Walter had not

appealed and the Appllcants were not elders The Electzon.s' Act does not 1dent1fy either factor as

a requn-ement for an issue to be sub_]ect to appeal The CEO effectlvely rejected the Apphcants

.appeal on an 1rrelevant ground and 1mproperly dechned _]urtsdlctlon to 1nqu1re and mvesttgate

[40] Additiona]ly, the Applicants submit that the CEO refused o hear Walter’s

representatlons In thelr Notice of Appeal the Applicants requested the right to attend and -

adduce evrdence, mcludmg hearmg from Walter Yet the CEO rendered the appeal declsron
without any regard for that request. Appeal committees must address the issue put to them:

Meeches v Meeches, 2013 FC 196 at para 14. Whlle this Court has found that the rlght to an oral

hearmg may be waived, the Applicants submlt that th|s did not occur in the present case, whrch 4

distinguishes it from Gadwa v K_ehewm First Nation, 2016 FC 597 [Gadwal).

- i . .Paget'22
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[41] The Apphcants argue that the CEO falled to conduct the Electton and the appeal process R

in accordance thh the hlghest standards of correctness and procedural falrness, whtch is .'- '

sufﬁment Justlﬁcatlon to set asuie the result

@) - SFN Metnbers'hip _Applicattoh P_roc_e.ss‘

[42] The Appllcants subrmt that the Respondents have falled in thexr ﬁductary duty to '

estabhsh and confirm that a proper and complete Voter Ltst was prepared whlch is’in dlsregard ' B a
of constttutxonal statutory, and other legal requtrements Thxs fatlure was compounded by

. con'upt practtces, thereby culmmatmg inan error gomg o Jurtsdlctton )

v

[43] "The SFN has a legal htstory of attemptmg to assert complete control over its membershtp

Ay A 'Hzrondelle v Canada 2003 FCT 347 afﬁrmed 2004 FCA l6 [L ’Htrondelle], this Court held

that SFN could not contmue to 1gnore the legal reqmrernents regardmg membershlp 1mposed by oo

the Indtan Act and the Canadzan Charter of Rzght.s and Freedoms, Part I of the Constzz‘utzon Act .

1 982 bemg Schedule Bto the Canada Act, 1982 (UK), 1982 c l 1 [Charter] and the clear

dtrecttons of the courts. In L 'Hzrona’elle, the Federai Court of Appeal upheld an m_] unction

mandatmg compltance, stating “For those persons entitled to membershrp, a srmple request to be :

" included in the. band’s rnembershxp is all that is requlred The fact that the mdlvxduals in questlon

d1d not complete a Sawndge Band membershlp apphcatton is lrrelevant » Yet in 2008 SEN

- attempted to have the Indian Act prov:snons declared unconstltuttonal an apphcatlon that was

dismissed: Sawridge Band v Canada, 2008 FC 322. Furthermore, the Court held in Poitras v

Twinn, 2013 FC 910 that L 'Hirondelle is not a legal barrier to an aoplicant’s membership status.
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However, SFN contmues to reﬁ.lse to lmplernent L ’Hzrondelle and by domg so, corrupts lts

eleetton process By not addmg entltled persons to the band llst there cannot be a falr election. .

[44] The cormptzon 1n the membershlp process is worsened by the queue Jumpmg perrmtted to
Roland’s chlldren, who were added to the list whtle others, such as Ms Donald are forced to .

walt unttl the law is enforced The evzdence demonstrates that 1t 1s poss1ble for an 1nd1v1dual to

be leﬁ hangmg for years 1n 2 SFN membershtp process that is shrouded m secrecy The SFN has
. adopted a stanoe and process that is the polar opposrte of the enfranchlsement purpose of the

Indzan Act and any truly falr and democratxc electoral process

(3) P.re-Elec_tion and Appeal Conduct

_ [45] The Apphcants also submlt that the CEO erred in law, mcludmg that gomg to

Jurlschctron, in fa:lmg or declxmng to make adequate mqulry mto the composmon of the

Voters LlSt whxch is compounded by procedural unfarmess and a dlsregard for the rules of

natural _]usttce

[46] According to s 17 of the Elections Act, the CEO must send the eleotion' packages out not

4 less than 75 days prior to the date of the election. However -SEFN did not comply with thts in

several ways First, the number of days between December 4 2014 and February l7 2015 is
74 days, not 75. Second, electors either recelved the notice late, as(was_the case for Sam on .

D.ecember 12,2014, or not at all, as was admitted by the CEQ in an email to Catherine. Third,

_ notice of corrections to the sub-lists was not given until after the deadline for disputing the sub-

lists, thereby rendering it impossible to challenge the lists. .

» ':P}age’: é4 ’
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‘ [47] Addltlonally, the CEO erred when he determmed that he had no authonty to enqulre

- about the issue of outstandmg apphcatlons for membershlp He stated that the 1ssue was one for

membershlp” in an emall on January 12 2015, and h13 appeal declsmn of March 6 2015 does

7 nét even mentlon the tssue, desplte Its mcluswn in the Notloe of Appeal The CEO falled to
; consxder th:s 1ssue, wh1ch is a clear declme of Jurxsdlctlon anda depnvatlon of the fa1r

: opportumty to be heard o :

N S

[48] The Apphcants subrmt that the CEO should have consxdered thls matter as 1t is w1thm hlS .
' power to do s0 under s I 1(8) of the C'onstztutzon Whlch says that the CEO Appeal Trlbunal or .
. SGA may" provtde such rellef as xt sees ﬁt when there isa corrupt practxce in connectlon w1th the

election that might affect the result of the election, or a contraventxon of the Constttutzon that

mxght affect the tesult of the electlon Sectlon 20 of the Electzons Act i reqmres the CEO to revise

the list of electors where itis demonstrated to the CEO’s satlsfactlon prlor to the nomination: -

o meetmg that the name of an elector has been omltted from the Electors Lxst A companson to an -

older versmn of the Elections Act, in force prlor to October 26 2013, demonstrates that addmons

to the hst used to requu-e conﬁrmatlon from the Membershlp Registrar. The removal of such a

requirement in the Electzons Act currently in force indicates that the CEO has the authonty to add

electors to the lists.

[49] Yetthe CEO created the sub-lists from the names provided by SFN and declared that ahy
other names were a matter for “membership,”. despite the decision in L "Hirondelle, above.

clearly stating that whether a person has applied for membership or not is irrelevant. The CEO

 had the responsibility to correct the lists and his failure to do so deprived persons of the
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- opportumty to challenge the hsts, whlch isa complete abdlcatron of Jurrsdrctron and

‘ respon51brlrty

.' [50] The CEO’s errors contmued at the appeal stage when he refused to hear from mdwrduals ‘

. who asserted entrtlement to membershlp by applymg rrrelevant consrderatxons such as whether a

o ' membershrp apphcatron had been processed and accepted He also breached procedural falmess :

s by deprlvmg the Apphcants and others of a farr hearmg and by abdrcatmg hrs Jurrsdrctlon under ca

_— s 20 of the Electzons Act

[5 l] The Apphcants subrmt that the CEO’s 1nterpretatron of s 20 of the Electzons Act

compounds the corrupt practlces of SFN ’I‘he CEO had the _;urrsdlctlon to add to the list, yet

refused to do S0 and referred the matter to “membershxp » Such an abdrcatron of authorrty must

‘ be resolved by the Court as the refusal to enqture about unreasonably delayed apphcatlons that

: entrtle persons to be electors underrnmes the mtegnty of the electoral process

(4)  Order Sought

[52] The Applicants seek the following relief:

A. An Order setting aside the results of the February 17, 2015 Election for the position of
Chief and/or declaring the Election of Chief on February 17, 2015 to be null and void,
and declaring a new election for Chief of SFN be undertaken;

B. A order requiring a CEO, approved by the Applicants and the Court, to investigate and
" establish a fair, proper, and complete Electors List;

C. An Order setting out such drrectrons as the Court deems fit for the conduct of a new and
fair Election;

D. Enhanced costs of this application and prior motions;

e
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- E. Such further and other Orders as this Honourable Court shall deem _]ust and convement in
’ the cucumstances : : ~

B. Respondén;‘s

- :.: (Ii):; ‘Relevance of Affidavit

[53] The Respondents take issue w1th the mformatxon and documents in Sam Twmn s

affidavxt They submlt that itis 1rrelevant and 1nadmlssxble ina _]udmal revxew of the CEO’

‘ deoxslon because the mformatlon was not before the CEO when he made the declslons that are

‘ the subjeet of Judlcxal review, and it does not provxde necessary background mformatmn to ass1st " _

the Court in assessmg the reasonableness or correctness of the CEO’s declsmns Further, itis
madmlssﬂale under Rule 81 because most of it 1s personal opmlon or aroument Accordmgly, no

welght or consxderatlon should be accorded to Sam s affidavit.

[541 The CEO had no power under Sawrldge Law to inquire as to why or when an 1nd1v1dual’s

name came to be on the Electors List,-as this is complled from the Membershxp Reglster under

s 16(1) of the Electzons Act. The CEO’s powers are restrlcted to dividing the list provided by the

Membership Registrar into sub- llsts of resident and non-remdent electors. Once this dmsxon is

. rnade, any elector can request that an individual be moved from one sub-list to another but the

CEO can only accede to the request on certain grounds, which are enumerated inss 20 and 21 of
the Elections Act. Such a decision can also be appealed under ss 18.1 and 18.2 of the Elections

Act,
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A['SS] The Respondents also contend that the Apphcants submlssmns in paragraphs 70 82 of

then' memorandum of argument are n'relevant because tlns Juchcxal rev1ew does not rev1ew

: dec1szons made by SFN under the Membersth Code between 1984 and 2014 Any mterpretatlon o
a or apphcatlon of the Membersth Cade is not related or connected to the CEO’s deCISIOI'lS and as o L
o such any subm:ssxons regardmg thls matter should be dlsregarded by the Court Rule 302 of the f -

' .Federal C’ourts Rules, SOR/98-106 [Federal Court.s Rules]

..'(2)_' . liejection_ of Walter’s Vote:_ A '_ S ‘

. [5 6] The Respondents submlt that the CEO reasonably, mdeed correctly, re_]ected and d1d not

. , count Walter s maxl-m ballot in accordance with s 69(1)(b) of the Electzons Act

, [57] The Electzons Act allows electors to vote elther by mall-m baIlot or m-person at the pol]s

however, electors cannot vote both Ways in the same electlon Mall-m ballots contam the CEO’

‘ “dlstmctlve mark” and an elector can elther mall the ballot or dehver 1t to the CEO pnor to the L

close of the polls at 6 p.m. on the date of the electxon ss 45(1)(l) and s 47(6) of the Electzons Act

Alternatively, on the day of the electlon, an elector can exchanve an unmarked mall-m ballot for

a ballot to be marked and deposﬁed at the voting statlon or obtain a ballot and vote m-person at '

the votmg statlon, if they swear they have not voted in the electlon by maxl or m-person ss 45(5)

‘ and 55(3)(b)) of the Electzans Act, Once the polls have closed, the CEO opens the mall-ln ballot

envelopes, checks for a signed and thnessed Voter Declaration Form, and dep051ts the ballot in
the ballot box without unfolding the ballot: s 66 of the Electzons Act. Followmg the deposit of the
mail-in hallots, the ballot box is then opened and the CEO must examine and reject ballots that:

were not issued by the CEQ; do not contain the distinctive mark of the CEO;A are marked
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, “spoﬂed » “cancelled ” or “declmed d or contam a mark that 1dent1ﬁes or may 1dent1fy an elector

s 69(]) of the Electzons Act

[58] Accordmg to the Scrutmeer s report Walter 'S ballot was deemed spmled under s 69(1) of .

"the Elecz‘zon.s' Act because lt lacked the dlstmctlve mark of the CEO on the back Accordlngly,

both the Scrutmeer and the CEO understood that Walter’s vote had to be rejected pursuant to the

' i ‘Elecz‘zons Act The fact that Walter s ballot should have been depostted unfolded into the ballot
'boxes without havm!r first been exammed by the CEO does not affect the result of the electlon -

because as soon as the boxes were opened the CEO would have had to reject it under s 69(1)(b) "

'l"hus, the CEO’s decision to re_]ect the ballot was both reasonable and correct and this judicial

review should be dismissed.

[59]  Similarly, the Respondents take the oosition that the CEO’s subsequent deciston to refuse
Walter a new, in-person ballot after the polls had closed is neither unfair, discriminatory, or anti-

democratic.

[60]. Subsectiort 61(1) of the Elections Act clearly allows an in-person voter who errs in t/oting
to return his ballot and receive a new ballot before voting; but this entitlernent is not applicable
fo electors who have chosen to vote by mail. The latter electors can only vote in-person before
the polls have closed on the condition that they exchange their unmarked mail-in ballots for in-

‘person ballots, or if they satisfy the CEO that they have not already voted: ss 45(4) and 45(5) of

'

the Elections Act.
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{6 l] By the trme Walter s vote was dlscovered as spoﬂed the polls had closed and xt was to0

) late for hxm to recerve an m—person ballot under s 45 of the Elecaons Act Thus, the CEO’

Lo decrsmn was reasonable and thrs Judrcral revrew should be drsmlssed

' [62] The Respondents oppose the Apphcants unsubstantrated suggestlon that the CEO used

| hrs dtscretron to reject Walter s vote In addmon to Walter s vcte, the CEO apphed s 69(1) to -

reJect two addrtxonal ballots that had marks that ldentlﬁed or potentlally 1dent|ﬁed an elector

s 69(1)(d) Deana s vote, on the other hand was accepted because 1t was srgned and w1tnessed

- thereby ensurmg her ldentlﬁcatron, as requn:ed by s 66(a)(1) of the Electtons Act Walter was not

demed the rrght to vote, he voted mcorrectly and consequently, hrs vote was mvahd The
re_;ectron of his vote is nexther unfan', drscnmmatory, or undemocratrc. it was mandatory under

the rules of the Electzons Act.

[63j .Provislons soeh as s 69(1) of the Elections Ac't‘are' notuniqne. Election lanvs adross
Canada'reciuire :voters to cast ballots'in. a basic.'and. pres;crlbed form, lest they. be rejected. Some
election laws do orovide electoral ol’ﬁcials with dlscretion 1o accept non-eonforming ballots ~b‘ut
some do not, such as s 86( l)(a) of the Alberta Local Authorities Electzon Act, RSA 2000, ¢ L-21.

Yet these provisions are not undemocratrc

' '[64] Further, the CEO did not breach procedural fairness by deciding the Applicants’ election

appeals in writing without an oral hearing. The duty of procedural fairness is ﬂexi'bleT In Gada'a.
above, the election officer was only required to provide a response within 7 days of a notice of

appeal and did so without an oral hearing, as is the case here. The CEO rendered a decision
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thhm the 7 day time a]lotment Addntronally, the CBO had. all the mformatlon requu'ed to rnake

-8 declslon because Afthle 1 1(1) Of the Constzz‘uz‘zon ensures the CEO had a detalled wrxtten o
| ﬂOtlce of appeal Further, the issues to be declded in the appeal requxred the mterpretatlon and

o apphcatlon of the Electzons Act to undrsputed facts, whrch 1nd1cates there could not have been a

breach of procedural falrness in not havmg a hearmg between March 2 and 6 201 5 The duty of

.procedural faxmess is hmxted in thls mstance because the appeal can be further appealed to the '

.Elders Commlssxon as well as the SGA under Artlcles 1 1(3) and 1 1(4) of the Constztutzan Thus,
the Respondents submlt that the Apphcants were not. demed procedural falrness and th:s Judxclal o

. revrewshould be dlsmlssed. o

: 3) Dismissal of Challenge to the Electors List and Sub-Lists

[65] The Respondents submit that the CEO’s deolslon to dxsmlss the Applicants’ challenge to
the lists of electors for non-comphance w1th the hmntatxon perlods in the Electzons Act was

reasonable and correct.

[66] As stated prewously, the CEO has no power to mquxre into how or why an 1nd1v1dual s
name is on the list of members entltled to vote that is produced by the Membershlp Registrar.
The CEQ’s powers are expressly restncted by ss 17-20 of the Elections Act, which perrmts the

dwrsron of the provided list into sub-lists.

[67] The evidence also demonstrates that the Applicants did not challenge the sub-lists until

March 2, 2015, when they filed their Notices of Appeal. This was well past the time fixed for
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challengmg the Electors Llst as set out in ss 18-20 of the Electzons Act. The CEO’s decxsmn to

apply the statutory hmltations was correct and requxred by law.
(4)  Judicial Review Contra__ry to Public Policy
[68} Even if the Apphcants are successful in their arguments that the CEO s dems:ons were

unreasonab]e, the Respondents submlt that thls Court should use 1ts ovemdmg dlscretxon under

s 18. 1(3) of the Act and refuse rehef‘

,[69] The Apnlieants had several chances before the Election to challenge the list of electors as

well as the right to appeal in a three—tlered process. The Apphcants did not avail themse]ves of

thelr nghts before the Election, but they did exermse thelr constitutional rights to appeal the

. results of the Election. However, the doctrme of exhaustion requxres that partles exhaust alI

. adequate remedlal courses in the admxmstratlve process prlor to court proceedmgs Re Wzlson

and Alomzc Energ) of Canada Lz‘d 201 5 FCA 17 at paras 28-33; Preszdem‘ of the Canada Border

Services Agency et al v CB Powell len‘ed 2010 FCA 6[ at paras 30-32.-

[70]  While Justice Zinn did not find that the doctrlne of exhaustion precluded the Applicants
from Judlclal review, his Order does not remove the Apphcants onus of provmg entitlement to
some relief in their Judnclal revxew of the CEO s decisions; nor does it remove this Court’s
inherent discretionary power to refuse any relxef even if such an en‘titlement is proven. In
Strickland v Canada (Attorney General), 2015 scc 37 at paras 37-45, 'tne Supreme Court of
Canada found that the Court may exercise its discretion and refuse judicial relief if applicants

have an alternative administrative remedy, which is clearly the case in the present matter.
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o | [7 1] The ReSpondents submrt that to grant the Apphcants rehef would 1gnore the Apphcants’ -
- fa:lure to challenge the sub-hsts under the Electzons Act‘ the Apphcants ﬁrst appeal of the :
. .:, Electlon results on March 6 2015 the Apphcants’ second appeaI of the Electron results on
May 30, 201 5 and the faxlure to challenge the SGA’s decxsrcn to drsmrss therr final
B .'constrtutronal electlon appeal If relref were to be granted in thls case, the Court would rghore the".' O
" . ¥ prmcrples of admmrstratwe law and publrc law values underlymg the doctrme of exhaustron o
. ‘Thjs Court should not underrnme the three—trered eleetron appeal system estabhshed by the ‘
.‘ -'Constztutron or allow the Applrcants to crrcumvent and 1gnore the uncha]lenged decrsron of the o o

[72] The Respondents therefore submlt that the Applrcants be denied any rellef that rmght

have been avarlable to them ina Judlcral revrew under s 18 of the Act, even if they are successful

.in demonstratmg the CEO’s decrslons were unreasonable

. ~ . y L Lo

_(5)  Relief Sought‘
[73] The Respondents seek dismissal of this application with costs. |
VIIL. ~ ANALYSIS-
A. The Décisions

[74] Bearing. in mind the wide-ranging arguments regarding corrupt practices at SFN broug_ht :

by the Applicants, it should be kept in mind that the decisions under review in this application
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. are set out in the Notlce of Apphcatlon as eonf‘ rmed by Justlce Zmn in his Order and Reasons of

: [3] The apphcants Nottce of Apphcatxon states the foﬂowmg .
regardmg the declsxon sought to be rev;ewed - R

o T‘hxs isan appheatlon for _]udlcral rewew pursuant
_ -to section 18.1 of the Federal Courts Act; R.S.C.
" 1985 ¢. 41 (lst Supp ) (the “Act”) as amended, of.
. Dennis Calhhoo (being the Chief Electoral Officer
.. "(“CEO™) deers:ons made on-or about February 17
2015 (the “Deexsmn”) concerning. Sawndge First-
~Natxon s (the “Nation™) 2015 general elecnon whxch
- - decision was appealed by Sam Twinn and Isdac -
Twinn (the “Apphcants”) on April 13,2015 to the ~
Sawridge first Nation Speclal General Assembly
which in turn dlsmlssed the appeal on May 30
’ 2015., o o

{75] As can be seen inthe Apphcants wntten representatxons, it is not at all clear what this

apphcatron is mtended to encompass The apphcatlon refers to “decxsxons” rnade on or about

’ February 17, 2015. Those declswns were the subJect of appeals to the CEO and eventually,

the SFN SGA. The Apphcants have made n: clear that they are not appeahng the: decxslon of the
SGA, but seek to review certain decisions of the CEO made durmg the 2015 Electlon However,
the Amended Notlce of Apphcatlon dated. J une 26 2015 seeks broad and extensive relief that

goes well beyond the decisions of the CEO and mcludes, for example, a request for a declaratlon

- that certain provisions of the Elections Act are invalid and of no force and effect. As becomes

clear when the wntten representatxons of the Applicants are rev:ewed the Apphcants have failed
to comply with Ru[e 302 of the Federal Courts Rules and are askmg the Court 10 review in one
application a variety of matters that do not constitute a “continuous course of conduct” as s

defined by the governing jurisprudence. It seems to me that this judicial review is confined to the
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deGISIOHS of the CEO made durmg the Eleetlon, whxch the Apphcants raxsed in theu- appeal to thev

CEO and which the CEO addressed in hls decxsron of March 6 2015

SAWRIDGE FIRST NATION ELECTION APPEAL OF

.. SAMUEL TWINN and ISAAC TWINN DECISION OF
~ ELECTORAL OFFICER - & /0 oo, ,

o PURSUANT TO SECTION 11(2) OF THE CONSTITUTION
- OF THE SAWRIDGE FIRST NATION 9 (the “Constxtutlon”)
;.DATED MARCH 6 2015 R S

- l An Appeal to the Sawndge Flrst Natton February 17 201 5
S Electlon was received by the Electoral Officer on March 2, 2015.
T Appeals were filed by Samuel Twinn and Isaac Twinn (referred to

as the “Appellants”), both of which appéared to be duphcates

h -'Accordmgly, they will be. dealt thh together )
2. ) The Appellants stated four grounds of' Appeal as follows

N P Improper re_]ectlon of ballots contrary to Section 61 of the
Sawridge First Nation Elections Act (the “Act”) and
infringements of the Sawndge Const!tutlon '

ii. Non-Comphance thh Sechon 44 45(4), (7) Sectron 61 of
the Actand Sectmn 2(1)(t) of the Constltuuon C

Inconsrstent Admlmstratwe Declsron [mpacﬁm7 the Popular
Vote. : ,

iv. Non Complrance with Rules rega.rdmg the creation and
Notxce of Voters Llsts

3. As the first two grounds of Appeal are duplicitous and
overlapping, I would propose and will deal with them together.

4. The Appellants allege and state that an Elector should have
been allowed another ballot after the Electoral Officer found the -
ballot spoiled during the opening of the mail-in ballots. The ballot
was found to be spoiled as set out under S. 69(1)(b) of the Act as
the ballot did not have the dlstmctlve mark of the Electoral Officer

on the back.

o

.5.  Section 61 of the Act is within Part VI and deals with
~ voting, If an Elector makes a mistake, they can return their ballot

and receive another ballot However, this is for in-person voting -
and does not apply for mail-in 'voting. Section 61(1) states in part:
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“If an Elector makes a mistake on a ballot....'...grzor S

L to degos:tmg 1t in the ballot box A

6 Sectlon 45(4) and (5) of the Aot also allow maxl in voters to’
: change thexr ballots upon 51gn1ng a wntten afﬁrmataon : T

. 7. Sectlon 47(6) of the Act states that “votmg stations shall be
: kept open ﬁ'orn 10:00 a.m., local time,’ until 6:60 p.i., local .

time..”. | f’ nd this apphes to both in person voters and mail m

. voters.

_ .8.‘ : There isno provxsion in the Act for the allowance of votmg L
after the close of the polls at 6: 00 p-m. on the electlon day The - .
allegations of the Appellants took place after 6:00 pm, when the

- .. polls had closed Accordmgly, tlns portion of the Appeal 1s
co dlsmlssed . i _ e R

0. .’ [t was also alleged that the Electoral Ofﬁcer allowed a -
ballot in favour of Roland Twinn desptte the m'egulan‘y that the

Declaration Form did not have an address for the witness. Thxs was

" ‘not possible as the ballots remained unoperied and placed in the

Jballot box. The assertion of the Appellants of identifying the ballot
as in favour of one candtdate is based solely on speculatlon

10 The purpose of the Declaratton Form is to ensure

- identification of the Elector of which I was satisfied with as the
"Declaration Form was signed and the Elector 1dent1ﬁed Th:s N

portlon of the appeal is dlsmissed

11. Further in paragraph 5 of Section lI of the Appea] itis.
alleged the Electoral Officer should have viewed the in person

" ballots and corl“eot n‘nstakes before allowmg ballots in the ballot

box

12. Section 55(6)(0) of the Act requires the' Vballot to be folded
to conceal printing and any mark placed thereon by the Elector but.
exposes the distinctive mark of the Electoral Officer. There is no
provision te allow the Electoral Officer to view ballots before -
being placed in the ballot box. This portxon of the appeal is
disrmssed : =

13.  The Appellants also alleged that an Elector's Rights under
S 2 (I)(f) and G) of the Constitution were infringed. This was based

in part on the Elector's age as an Elder. I would note the Appellants
are not Elders themselves. _

14.  8.2(2) of the Constitution states “when a person believes

he or she has been treated unfairly, discriminated against or .
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.:treated in-a manner not in accord wrth accepted standards of »
. admmlstratwe falrness[ ]” SRR . :

' H
N B

'371'5 . In these clrcumstances, the Elector alleged to have had hlS i
, nghts infringed based on age or other grounds has not madea .
‘complaint or appeal, but the Appellants [ find the Appellantsdo "
not have standing to bring a'complaint under 8. 2(2) of the - .* '~ 1.
.+ Constitution as their R.lghts and Freedoms were not aﬁ'ected but AR
S those of another Elector . B

. 16 : Thts ground of the appeal is dlsrmssed

E23. -

: l7 The thlrd ground of appeal also deals w1th complamts
.based on another Electors alleged mfnngement of other nghts
under Artxcle 2 of the Constmmon o o .

18 Slmllarly, the Appellants thlrd grounds of Appeal are i
dlsmlssed for the same reasons as above in paragraph 15 '

" The Appellants in thelr fourth grounds of Appeal allege
non—comphance with the Voters Lists. There is a process including .
-appeals both to the Electoral Officer and the Elders Commission in
“Part I1I, The Electoral List” of the Act. It is both comprehensive
and final. This is necessary to allow the Nommanon process. and
the Votmg process to proceed oo o

E=

‘20. s The timelmes for appeals w1thm Part III of the Act have
expired and are concluded. I find the appeals provisionin - -
Section 11(2) of the Constitution under which this appeal has been
filed does not allow a second. opportumty to revisit expired :

"timelines in the Electoral List process under Part I1I of the Act.

- The law in Part 111 of the Act was followed and concluded.

21.. The Appeal is hereby dxsmxssed

[emphasxs in original]

[761 The CEO’s reasons as set out above are important because.they provide the l'atlonale fop

the decisions he made in the pfe-Election period under review and which are referred to by the

parties in their submissions.
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[77] In thelr wrltten submlsszons, the Apphca.nts say that the CEO erred in, law - mcludmg :

f _;urzsdlctmn = m fallmg or declmmg to rnake adequate 1nqu1ry mto the composxtlon of the

. Electors Ltst that was used by the CEO tc@admmxster the Electlon They say thxs error was " ‘

_ further compounded by the CEO’s proceclural unfalmess and dlsregard for the rules of natural o

: :" f _]ustlce in hxs hanclhng of the appeals o :

[78] For the oblxgatlon to ensure the completeness and mtegnty of the Electors Llst, the

‘ Apphcants rely pnmanly on s 20(1) of the Electzons Act Whlch reads as follows

- Correctmg tke Elector.s' Lzsts

o 20. (l) The Electoral Officer shall revise the Electors Ltsts where it
is demonstrated to the Electoral Officer’s satisfaction pl‘lOl' to the
' comrnencement of the Nommatxon Meetmg that

| (a) the name of an Elector has been omltted ﬁom the Electors B :
LlSt ) : :

{b) the name or bll‘th date of an elector is mcorrectly set out in the
Electors LlSt ‘ :

~ (c) the name of a person who is not qualified to vote is mcluded in
the Electors List. : -

[.]

[79] The Abpplicants .say that these provisions place the responsibtlity upon the CEO to go

behind the Electors List pro;fided by SFN to ascertain the names of all persons who the Courts

have said are rightfully. members of SFN, and not just those individuals who SFN has decided to

“admit to membership in accordance with its own Membership Code. They say the CEO’s
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3 decxszon to leave the status of membershrp to SFN sxmply compounds the cormpt pracnces and :

.procedures reoardmg membershxp that the Courts have found to prevall at SFN In other words, .

' ',the argument 1s that membershlp for the purposes of the Electors LlSt is not sxmply a matter of .

acceptmg the hst provxded by SFN s Membershrp Reglstrar, it is a ) mai T f the CEO
- ' ’ : ascertammg and assembhng a ﬁ.\ll membershlp llst in accordance w1th the Court’s dn'ectrons on
~. : membershlp entltlement at SFN
. S [80] Whrle I thmk that current membershrp practwes at SFN could glve nse to corrupt - 1

electoral practxces (wl'uch I wxll address later), l don’t thmk the CEO can be faulted for takmg the
. 'posmon that he cannot be expected to resolve such broad and complex issues of membershrp in

* his electoral role. And I think that the governing legxslatlon supports that posmon.

" [81] Under the Elections Act the deﬁmtlon of “Electors Llst” means ‘the hst of EIectors .
. prepared pursuant to this Aot” and the preparatlon of the hst is govemed by Part I]I of the

Electzons Act.

[82] Under Part HI, it is the ;‘Membershi'p Registrar;’ who must “providedthe Electoral Q_fﬁcer'
named by the Council pursuant to the Constitution with an alphabetical list of all members who
will be Electors on the day oflhe Election . z What the CEOcan and’ should do with this lisr is
set out ﬁxlly in the other prov1srons of Part IL These provns1ons deal mamly w1th correctlons,
omissions and additions to the Electors List prcvxded by the Membership Reglstrar And this

must all be done before the nommatlon meetmg because s 18.3 of the Elections Act makes it

clear that:
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18.3 After the commencement of the nomination meeting the .

names which appear on the Electoral List may not be changed and
_ the names which appear on a Sub-List may not be removed from
 that Sub-List and placed on the other Sub-List. - - :

- [83] What is more, 5 !9 of the Electzons Act prov1des as follows

No Delay in Nommatzon Meetzng or Elecz‘zon

19. Not\mthstandmg any other section of this Act, no question w:th
* respect to the names on the Electoral List or a Sub-List shall cause

a delay in the date set for either the Nomination Meeting or.the -

‘Electxon or the holdmg of the Nommauon Meetmg or the Electton

[34] Section 20 of the Elections Act, relied upon' by the Applicants, allows the CEO to revise

the Electors List provided by the Mémhership Registrar “prior to the nomination meeting”
because any application to correct is govenied bys18:

18.1 (1) If the Electoral Officer decides that the information
provided in the statutory decldration is sufficient evidence, if

" unrefuted, that the elector’s name should be moved from one list to
another, the Electoral Officer shall make reasonable efforts to
notify all electors that based on the information received, he or she

 is considering changing the list on which that elector’s name

- appears and offer all electors the opportunity to show cause as to

why that elector’s name should not be moved from one list to the

other.’

(2) If any elector wishes to show cause as to why the change i
should not be made, they may at any-time prior to 11 days prior to
the date set for the nomination meeting provide the Electoral |
Officer with a statutory declaration containing evidence and the
Electoral Officer shall consider the evidence and make a
determination as to which list the elector’s name shall appear on
and notify all Electors.

.(3) The Electoral Officer may ask the Elders Commission any
question with regard to a dispute as to whether a correction,
omission, or addition should be made with respect to the Electoral
Lists, and shall consider the counsel, opinion, or recommendation
of the Elders Commission before making a decision.
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(4) When consxderlng a request to move an Elector s na.me from s

. oné Sub-- List to another Sub-List in a situation where the Elector

has more than one Re51denee, the Electoral Officer and the Elders

.. Commission may con51der the followmg in relatlon to each
o resxdenee : . . : i :

L An Elector may have only one anary Resxdence at any pomt m
. txme, PR A A : -

' u The locatton around whxch the Elector s hfe Is focussed )

- iii. The locahon of the Elector $ usual place of employment ot oy
. educatlon, R ;

Lt

“The locatlon. wh:ch the Eleetor represents to be the Elector s .

Resxdence,

vi. Whether people other than the nnmedxate fa:mly of the E‘.lector
reside i in the resrdence -

vii. Whether other members of the Elector s unmedxate family

- reside i in the resmlence,

viil. Whether the res1dence is owned or rented andifrentedor . B
leased the duration of the lease (dally, weekly, monthly, or annual)
and the term of the lease (whether lt is fixed or lndeﬁnlte), .

ix. The Elector s soc1a1 rehg10us, busmess, and ﬁnancxal
- connectlons to the locatlon of the resxdence, .

X. The locatlon where the ma_)onty of the Elector’s olothes and
personal belongings are located xi. Regulanty and length of stays
in a Residence; and

Xii. The center of the Electors s vital interests; (5) The Electoral

* Officer shall make a decision with respect to any appeal received

no less than 7 days prior to the date set for the nommatlon meeting.

18.21f any elector wishes to appeal the dec151on of the Electoral-
Officer, the matter shall be referred to the Elders Commission no
less than 4 days prior to the date set for the nomination meeting
which shall decide whether it wishes to hear the appeal, and if not,
the Electoral Officer’s decision is.final. If the Elders Commission

. decides to hear the appeal, it shall hear the ev1dence of the electors

who have filed statutory declarations, the elector in question, and
the Electoral Officer as to the reasons for his or her decision, and
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after whlch shall decrde on whlch llst the narme of the Elector in "
question shall appear. The decision of the Elders Commrssxon must
“be provrded to the Electoral Ofﬁcer prlor to the date set for the
. ,nommatlon meetmg . ) Ca -

i 18 3 After the commencement of the nommatron meetmg the RS
‘names whrch appear on the Electoral List may not be changed and
the names which appear on a Sub-List may not be removed from
that Sub-Lxst and placed on the other Sub—Lrst

' ,7 '[8‘5] It lS questtonable whether s 20 gwes the CEO any authonty to’ go beyond s18 but, even lf
it drd, there would have to be a request to amend “prtor to the commencement of the Nommatlon -

, ‘Meetmg,” whrch d1d not occur m thls case

[86] . It seems clear from Part III that the CEO is nerther empowered or oblxged to make

) changes to the Electors Lrst, orto re_|ect or supplement the EIectors Lrst provrded by the

Mernbershlp Regrstrar, thhout a request from a member that he do s0. On the facts before me,

' no such request was made I see nothmg in the Electzons Act that would allow the CEO to reject

the Electors List provrded by the Membershlp Regrstrar and on hts own mltratrve, comprle an

altematrve Electors List based upon what the Courts have sald about entitlement to membershtp

at SFN. It would make no sense for SFN to put in place an Elections Act that dld not reﬂect and -

conform to tts own posrtron on membershrp Thrs is not. to say, of course, that SFN’s posrtron on

- membership is legal, or that it is not srmply defiant of what the Courts have ruled on the issue of

membershrp But I don’t thmk that those Court rulmgs give the CEOany power to go beyond the

present Elections Act. And the Court has not been asked to revrew the legahty of the

Elections Act in this application.

r
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. "[87] Thrs means that I have to reject the Appllcants’ argument for revrewable error by the

E .CBO for fathng or dechnmg to make mqtury mto the composrtton of the Electors LlSt that was '

. :.prowded to hlrn by the Membershlp Reglstrar, after hxs ﬁndmg that the “trmehnes for appeals

w1th1n Part IH of the Act have explred and are concluded » There was no requlrement for the

‘ CEO to 1mplement some kmd of general 1nqu1ry mto the creatxon ot‘ the Voters LlSt

o [88] It appears to me that the Apphcants accepted this posmon at the oral hearmg before me in
I Edmonton and agreed at least, that 11: would be “1mpractxcal” to expect the CEO to deal w:th o

- rnembershlp 1ssues in thts broad sense

. -

C. 1 Failure of Respondents to Esz‘ablisit and Confirm a Proper and Complete Voters Lt‘st '

[89] The Apphcants say that the Respondents failed in then' fiducrary duty to establish and

g conﬁrm that a proper and complete Voters Lxst was prepared They say | further that thts was done
5 :
y < O in dlsregard of constltutlonal statutory and other Iegal requrrernents and was compounded by

. corrupt practlces and errors of junsdletlon.

[90j In wntten representations, the Appllcants summanze the sxtuatlon as follows:

81.  In Holland v. Saskatchewan, [2008] SCC 42 the SCC dealt
with the situation where a court issues a binding order which is
then not complied with. The court ruled that although some aspect
of negligence might be a v1able action, the traditional and proper
remedy is judicial review for invalidity [para 9]. That is precisely
what the Applicants seek. So long as the SFN continues to throw
down the gauntlet to the courts by refusing to implement the clear
language of this Courtin L 'Hirondelle, supra, it continues to

" irretrievably corrupt the election process. So long as entitled
persons are not added to the Band list, desplte the clear
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. g determmatmn of entltlement, the concept of’ a truly faxr electlon is .
' lllusory ’ e EITI .

: 82 : It is made even worse by the queue Jumpmg whlch has
: Roland’s scions added to the list whilst others must wait for .
someone to enforce the law. It is possible; as the evidence .+
mdlcates for someone to be’ left hanging for years, ina SFN
© ., process that is shrouded in secrecy The SFN adopts a stance and -
.~ process that is the polar opposite of the enfranchisement purpose of
the Indtan Act and a truly fair and democratlc eleetoral process )

'[footnotes ormtted]

[91] The Respondents take the posmon that these issues are beyond the scope of revxew in thxs
apphcatlon They say that thls apphcatton is not a challenge to any and a]l of the decxsmns made.

by the Chief and Councdlors applymg SFN ’s Membersth Code, nor lS 1t a chalIenge to the

conﬁdentlahty of SFN’s membershlp hst under Flrst Natlons Law In other words, the

Respondents say that thls lssue is entu'ely 1rrelevant because it was not before the CEO when he

made the pre-Electlon dec:lsmns that are the subJect of thls _;udxclal rewew apphcatlon -

[92] It seems to me that the Applicants are ag‘ein attenlpting to use this judicial review of .
decisions made by the CEQ in the 2015 Election to attack the SFN’s Membershlp Code and the

way that membership i is dealt w1th at SFN.

[93]" Bearing in mind that ihis application, as conﬁrmed b}; Justice Zinn deals with decisions
of the CEO during the 2015 Election, I think that Rule 302 excludes this kind of extensive
general inquiry into membership issues at SFN As the Court has made clear on numerous
occasions, where review of multiple decisiOns is sought, Rule 302 requ.ires an application for

each decision to be filed, unless the Court ordérs otherwise, or the applicant can show that the

3 T T
{ - N J .
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R R T Page:45. A
- declslons at issue form part ofa contmuous course cf conduct However, where two or more

decrslons are made at dtfferent tnnes and mvolve a drfferent focus, they carmot be sald to t'orm

‘ :'-part of a contmumg course of conduct See, for example, Servzer Canada Inc v C’anada (Mmzster . -

'_ [94] In the present case, I do not thmk that the Respondents 1mp]ementat|on of a Membershlp ‘
E Code and the general process for grantmg membershlp at SFN can be sald to be part of a .
:contmumg course of conduct that meIudes the declsxons made by the CEO at the 2015 Electlon,u o
except perhaps in one respect There is an allegatton of queue _}umpmg in membershlp

apphcattons that the Apphcants say was faclhtated by | Chxef Roland Twmn in the 6 month penod :

prior to the 2015 Electlon to ensure that hlS own son was granted membershlp, while other

apphcants for membershlp have been kept wamng for years. The mference is: that thxs was done

) that Roland’s son could vote for his father in the 2015 Electlon Ina Flrst Natxon such as SFN ,

:Wlﬂ’l a total membershtp of only 44, of whrch only 41 are quahﬁed to vote, I can see why ﬂ’llS

mlght bea ooncern. In the notxce of appeal dated March 2, 2015, the Apphcants stated asa |
ground under Iv. Ncn Comphance with the Rules Regatdmg the Creatnon and Notice of Voter
Lists:

3. The failure to'comply with the creation and notice of Voter’s

Lists was compounded by a process that unfairly added persons

and excluded others. In particular, notwithstanding applications for -

inclusion which had been outstanding for years, only the son of the
successful candldate for Ch|ef was added to the List.”

This was not addressedby the CEO in the appeal decision. However, the CEO did reply. in an

email to the Membership Registrar regarding the Election and his authority to “add the names of

persons entitled to membership to the electoral list including those whose completed applications .
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. l have been pendmg for an unreasonable txrne” that “a general rnembersth issue would be dealt
' thh by Membershlp ? In other words, the CEO felt that he could not deal w1th thxs complamt :
co because as prekusly mentloned hts authorlty to deal thh membershlp issues is restncted by

ss 18 and 20 of the Electzons Act It seems to me that thls posmon ts netther um'easonable or

o mcorrect

D.. . EmorsbyCEO

. [95] The true focus of th1s apphcatron must be the allegattons that the CEO Mr Calhhoo,

N erred in law (mcludmg _]LlI'lSdlCthn) in re_]ectmg Walter § eIectnon ballot throuOh

mlsmterpretatlon and m1sapphcatlon of the govemlng statutory prov1s10ns and that this error

was compounded by a breach of the mles of natural Justxce and procedural fatmess

[96} It is noteworthy that the error 1dent1ﬁed is the reJectton of “an electlon ballot ” and this

[97]1 . The Apphcants explain the problems associated thh the reJectton of Walter’s ballot as

follows, and I think it would be helpful to set out the: arguments of both sides on thls central

’ .pomt in detatl

16.  Walter Felix Twin (“Walter”) is an elderly resident member
of the SFN. He asked Sam in 2012 to run for the position of Chief
which Sam, in Sepi., 2014, decided to do. Walter was about 80
years old, has health issues and may have diffi iculty reading and
comprehending English, Cree being his first language. On electlon
day Sam was present in the polling station before 6 p.m., as were
Walter and his wife. : ' : ’

17. Mail in ballots were mailed to electors. Before the poll.
opened at 10 a.m.; the CEO showed Sam s Scrutineer, Ron Raylt

F“"‘T



Pege:' 47
‘(“Scrutmeer”) all the Mall In Ballots IS in total all unopened T he A

L 15 mail in ballots showed the name of the elector ontheréturn .~
. »envelope and these 15 names were recorded. One of these names. o

was life trme res:dent elector Walter, A non-remdent elector, .

SR Wesley Twinn, completed his miail in ballot and asked the CEOQif
" he could drop it off but was refused. Therefore, on Feb, 12 2015
- .heg express posted the baliot. However, Wesley was not one of the o
-15 names recorded at the pollmg station. Wesley- ‘Twin had tovote
. 'in pérson. Some electors arrived with mail in ballots but without
- Voter Declaratlons as requlred but were perrmtted to vote in

person

: 18 Aﬁer 6 p m., the CEO opened the 15 maxl in ballots, ,
: -mcludmg Walter s, who was still at the pollmg station. His ballot :
.- was set asxde as the portlon that had the CEO’s initials had been S
cut off'to fit the paper into the return envelope stcussron ensued

between the sérutineer,’ the CEO and his deputy, in the presence of

- other electors. The scrutmeer s position was that the ballot should
- be counted as there was o issue as to the elector’s intent, identity,

nor any suggestion that Walter had voted more than once. Of the
41 electors all were ‘accounted for except for Georgina Ward.

" Nevertheless, the CEO rejected Walter’s ballot. Another mail in

ballot (Deanna Morton) was set aside as the Voter Registration had

© a witness signaturé but no witness address as required. The CEQ
ruled that ballot was valid. In total, the CEO dlsquallﬁed three of
- four ballots (all mail-in ballots). He set aside two cast in favour of .
‘ ‘Sam, one cast in favour of Roland. Thereafter, Sam and his .-
~ Scrutineer sought to lnspect the spoxled ballots, and these requests
' 1gnored and/or demed ‘

l9. The Scrutmeer suggested that as Walter was present he
should be permitted to cast an in person vote. Others waded into
the discussion. Irene Twinn, sister of Roland, objected to Walter
casting and in person vote. Roland stated that mail in ballots are a
problem: The CEO rejected the request. This result was Roland
won by one vote rather thari a tie vote which would have

.necessitated a runoff election. In any event, three runoff elections
- were required as a result of voting for councd members and Elders.

20.  The Applxcants appealed on March 2 2015 settmg out
their Grounds of Appeal and expressly indicating their desire to
attend and intention to call oral evidence of named individuals, and
others. Without notice or otherwise communicating the CEO
rejected the appeal on March 6, 2015. In his written decision the
CEO makes no mention of the request to attend or call evidence.
The decision was, therefore, rendered without hearing evidence or
submissions. His stated reason for rejecting the appeal was his
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, .mterpretation that a spmled balIot cannot be replaced aﬁer 6 p.m.,
'whether the elector is.voting in person or by mail in ballot. The -
. purpose.of the CEQ’s initials was to ensure 1dent1ﬁcat10n He - -
" rejected any element of unfairriess or discrimination because o
. Walter was not the appellant and because the Apphcants were nct
'elders ' T S

R 58 In thls case the plurahty separatmg Roland Twin and Sam :
.- Twinn was one vote, The re_]ectlon of Walter wan s vote dlrectly
- ,4‘_‘affected the outcome i SN . .

o 59. The CEO has dlrect responsd:xhty for ensurmg a faxr and
. proper election. Any dlscretlon must riccessarily bg conﬁned by the
- law in felation to the purpose of the leglslatlon, and xju]es of . -
, prccedural falmess The Electxon Act, s/ 12 states S

12 (1) The Electoral Ofﬁcer shall be responSIble
" for the fair, efficient and proper. conduct of an
. election held in accordance w1th this Act and the
o regulatlons s :

@) - The Electora] Ofﬁcer may take all .
'reasonable means to encourage, inan lrnpartlal
" manner, all Electors to engage m and to vote at an
‘ electlon S

1(3) As such the Electoral Ofﬁcer may make

" such declslons and rules, that are not inconsistent
w1th the provisions of the Const:tutton, this Act or
any regulation made pursuant to this Act, to fulfill
his/her résponsibilities and to deal with any matter
that circumstances require so as to protect the
integrity of the election within generally accepted
standards for the conduct of electlons :

60. The SFN has authorlty to pass regulatxons coﬁcei’mng the
vote counting process, means for fair countmg, processes to ensure

- that all valid votes are counted, when ballots are to be discarded, ‘
verification of votes, the counting of mail in ballots, the process of
‘verifying ballots, the process of determining what is a proper mail

ini ballot and how such ballots are to be identified. The CEQ did
not refer to any such regulations either in his original decision or
appeal decision. The simple reason is that regulations do not exist
and the CEO is left to make up his or her own rules.
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61, However, the Election Act does contain sorhe specific rules

which were not referred to by the CEO at either decxsmn level
Ss. 47 and 61 of the Electzon Act states :

S S 47 (7) An elector who is mszde a votzng stanon '
at the time that the voting station is to close is
: .entn‘led to vote

6101 gf and elecz‘ar makes a mzstake oria ballot or
inadvertently spoils his/her ballot paper in marking
-it prior to depositing it in the ‘Ballot Box, then the
Elector is entitled to another ballot to be issued by
the Electoral Officer upon return of the spozled
' ballot to the Elector Officer. = .7~ 4

- (2) The Electoral Oﬁ‘icer shall wrzte the ward »
“Cancelled” on the spoiled ballot and wzthout
: exammmg the ballot store it separately

62. The CEO d1d not spec1fy any statutory basxs for re_]ectmg
Walter’s ballot, or refusing another ballot. In doing so he declined
to do that which he was dlrected to do, thereby commlttmg error of
]aw gomg to Junsdlctlon : ,

63 Both his lnmal and appeai decxsxons sunply state that
because his [the CEO’s] initials were not on the ballot it would not
be counted, notwithstanding that there was no issue as to identity,

- or double voting, or that Walter was present before and after the
.6 p.m. closing, or that there was a clearly discernible voter

intention. Technicality govemed substance whlch is the converse
of the correct approach : '

. 64, In contrast, the CEO pemiitted other votes in which the

asserted deficiency was at least as serious. The Election Act,

s. 66 (a) states that any mail in ballot shall be set aside if not
accompanied by a Voter Declaration Form if that form is not
signed or witnessed..S. 70 then specifies that any such ballot is
void and must not be counted. A mail in ballot by Deana Morton
had no witness address but was nevertheless counted. No™ -
explanation for the differential standard has been forthcommo

65. Inhis appeal dec1310n the CEO stated that the - purpose of
the initials was to ensure identification of the standard which was
the standard he applied to the vote cast in favour of Roland. There
was no issue as to identification with-Walter and, even if such was
somehow conceivable, Walter was present to confirm. However, |,
the CEO was of the view that a ballot could not be replaced after 6
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p m.. There are two problems w1th that (@) replacement was not
necessary and (b) éven if it was, the plam words of ss. 47 arid 61 of

' 'the Election Act govern. His decision can ‘only be reached by
“reading in further words which would be contrary to the correct .-
- statutory 1nterpretat10n standard as set. out m the law above

4_ 66. The errors in his declsxon were compounded by further
) ;error First, he refused to consider any of the circumistances in
* relation to Walter becatise. Walter had not appealed and rieither of
., the appellants were e]ders The govemmg statute contams no such .
: reqmrement just as, on a Tecount vote a retummg officer does not
-require the individual whose vote-is challetiged or has been . .
~ “rejected to be the applicant for a recount. As. prevrously mdlcated
.. direct evxdence is not requu'ed What matters is that the appeal
- . bodyis glven notme of anissue trlggemng aright and duty to "~
- -investigate. By requiring that the Applicant be elderly he
- _effectively rejected the appeal on an irrelevant ground and

1mpr0perly declmed Junsdlctlon toi mqmre and mvestxgate

- 67. The second problem, whlch goes dxrectly to the heart of
'procedural fairness, is that in the appeal process the CEO'must be
. taken to have refused to hear from Walter. The Appeal Notice

specifically requested a right to attend and adduce evidence, and.
specifically put forward a request to hear frorm Walter who would .

" attend. The Appeal dems:on was rendered wathout any regard for
' that request PRSI :

o s e ]

68. As stated in the Meeckes not only does an appeal
committee have power to investigate alleged breaches but must
address the issue put to jt. The appeal process, as conducted by the
CEO, is the mirror opposite of that found in Gadwa v. Kehewin
First Nation [2016] FC 597. At issue was the counting of certain
disputed votes. Because Gadwa failed to raise with the Election
Officer his concerns as to the need for an ¢ral hearing, he had
waived procedural fairness rights. Further, the Elections Officer
had received informal information and indicated that she would
take action, provided that affidavits were sworn. That suggestion
was declined. In the circumstances the court was satisfied that
Gadwa had been given a “meaningful opportunity to put forward
his position and evidence in support of that position”. Such is the

opposite of what oecurred here.

69.  The Applicants, and indeed all those entitled to vote in.a
SFN election, have a legitimate and paramount expectation that the
voting process - the fundamental comerstone of democracy - will
be conducted to the highest standards of correctness and
procedural fairness. The continuing failure of the CEO to meet
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those standards is sufﬁclent _;ustlﬁcatxon to set aSIde the electlon -

. result. Not only were the CEO’s decisions unreasonable but reflect

serxous error of law and Iack of procedural faxmess

[footnotes ornltted]

The Respondents’ 'posmon is that the CEO had no cho ice but to reject Walter 'S ballot
because he was bound to do so m accordance thh the govemmg prov:smns of the Electzons Aet:. -

. 58 An Elector votmg by mall-m ballot recetves, under B L
' sectton 40(1)(b), a ballot in the ‘mail bearlng the Electoral Officer’ s

“dlstmctxve mark” on it. That Elector can elther, choose to mark .
that mall-m ballot and mail or deliver it to the Electoral Oﬁicer ’

.- “before the time at which the polls close on the day of the ., #-%.". + -
o Electlon” under section 45(1)(f). Or, that Elegtor can, under section
. 45(4) and section 55 (3)(2), choose to “exchange his/her °

ummarked [sic] mail-in ballot with the Electoral Officer fora

“ballot to be marked and depos1ted in a ballot box st the voting

station” or the Elector can, under section 45(5) and section 55(3(b),
“obtain a ballot and vote in person at a voting station” by swearmg

that he or she “has not voted in the Election by mail or in person”.

All mail-i in ballots received by the Electoral Officer before the

- polls close remain, under section 66, unopened until after the polls

close. Under section 47(6) the polls close at 6 00 pm

59, An Elector who chooses to vote in person goes to the poll

between 10 am and 6 pm and receives a ballot bearing the
Electoral Officer’s “distinctive mark” if he or she has not already
voted in the election either by mail-in ballot or in person; se¢
sections 55(1)(b) and (c) and (e). The Elector then marks the in-
person ballot in secret, folds it and deposits jt folded in the ballot
box, section 55(1)(d) and (g).

60. Only aﬁer the polls close at 6:00 pm does the Electoral )
Officer open up the mail-in ballot envelopes he or she received. He
or she checks to see whether the Elector has enclosed Hiis or her

“signed and witnessed” Voter Declaration Form and, if that form is
present, the Electoral Oﬁ' icer shall: -

.. without unfoldmg the ballot dep031t the ballot
in the ballot box...

61. Only after all of the mail-in ballots that were accompanied
by “signed and witnessed” Voter Declaration Forms are deposited

A347



e R B T B S —

A348

| Page: 52

in the ballot box, is the ballot box then opened Once the ballot box

S s opened sectlon 69(1) mandates that the Eleotoral Officer :

: shall examme each ballot and reject ballots that A

“(a) were Tiot 1ssued maxled out or handed out by the Electoral o

A Ofﬁcer, ‘

- ": *(b) does [sxe] not have the dlstmctwe mark of the Electoral
_Off'cer PR .

‘ (c) are marked “spoded” “cancelled” or “declmed” i
,“(d) contam a mark that ldentlfies or may 1dent1fy an Elector T

A Sectton 69 gives the Electoral Ofﬁcer no dlscretlon, he or, she must - B

reject such ballots

' 62. -“As Sam Twmn s Scrutmeer noted in his written report
: aﬁer the polls closed on Febtuary 17 2015 ’

“Every ballot - Mall In or In-Person - had to have
the initials of either the Electoral Officer or the
Deputy Electoral Officer clearly marked and visible
on the back of the ballot before it could be -

. depos1ted in the ballot box. Both [of Walter Felix

_ Twinn's mail-in] ballots, one for Chief and the

- other for Resident Council and Resident Elder, had
beén cut, retoving the initials of the Electoral
Officer. After thoroughly examining the Ballot for

. Chief, the Chief Electoral Officer set it aside;
discussion occurred between us, in the presence of
electors. Later the Chief Electoral Officer cleclared
the ballot spoiled.” : :

And, as explamed in the Electoral Ofﬁcer s March 2,2015
Decision: :

“4. . The ballot was found to be spoiled as set

out under S. 69(1) of the Act as the ballot did not

have the distinctive mark of the Electoral Officer on

the back.” o o ——

63. - Itwasclear, both-o‘n February 17,2015 and on

March 2, 2015, that the Electoral Officer rejected

Walter Felix Twinn’s ballots under section 69(1)(b) because the
Consolidated Elections Act expressly says that they shall be
rejected. They cannot be counted. That reasoning was known and

r\
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.understood on February 17,2015 by Sam Twmn s Scrutmeer And S
as it is an undisputed fact that those ballots did nothave [ .. .. .
““distinctive mark of the’ Electoral Officer” on them, given the
"unambxguous meaning of the mandatory wordmg of section -

69(1)(b) the Electoral Officer’s decision was reasonable, thhm

the range of possrble acceptable outcomes, and mdeed correct

- ,,A .u,
! |
i J
T B cncowr)

' ;-764 Even rf Walter Felrx Twmn 8 mall-m ballots should have .
o deposxted urifolded info the ballot boxes withotit having been first
. examined to see if they had ‘the “distinctive mark of the Electoral
" Officer on the back?, the Electoral Officer’s decision nét to do so
. did not affect the result of the electron ‘because, as soon as the
" ballot boxes were. opened on February 17,2015, the- Electoral .
-Officer would have then had to suymmarily reject it under section
. 69(1)(b) He had Tio discretion. He could not count it. Indeed as’
* evetyong had already learned from Walter Felix Twinn before the
. ballot box was Opened that he had cut the “distinctive mark of the
‘Electoral Ofﬁcer” off hxs ballots, had his Chlef ballot been R
“deposited in’ the: ‘ballot box before the ballot box was opened the
Electoral Officer would have also had to reject it under section
. 69(1)X(d). The Electoral Officer’s decision not to count Walter Felix
. Twinn’s ballot was reasonable, mdeed correct and this _;udxclal
review should be dlsmlssed

.~ 'The Electoral Officer’s decxsxon not to glve Walter Fehx Twmn
—— . A-DeW,. m—person ballot after. the polis had closed is neither
unfair nor discriminatory nor antl-democratrc. Itisa ~
reasonable, indeed correct, mterpretatxon and apphcatmn of -
the Consolndated Elections Act. 4 '

65. “As explamed by the Electoral Officer in paragraphs 5- 8 of
his March 2, 2015 Decision, while section 61(1) of the
‘Consolidated Elections Act allows an in-person voter who makes

" a mistake in the polling booth to return his or her ballot and geta’
new ballot before actually voting, that section does not apply to
Electors who have already chosen to vote by mail. Those Electors
can only vote in-person before the polls close under sections 45(4)
or 45(5); that is, only if they exchange their unmarked mail-in
ballots for in-person ballots or if they satisfy the Electoral Officer
that they have not already voted in the election either in person or
by mail-in ballct.

66. ' By the time it was discovered that Walter Felix Twinn had
spoiled his ballot by cutting off “the distinctive mark of the
Electoral Officer”, it was too late for him to get an in- person ballot
under section 45(4) or section 45(5). He had already marked his
mall-m ballot, he had already mailed or delivered it to the Electoral

{ :
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. Officet, wiho had received it beforg the polls closed and only -

" opened it after the pollé had closed. The Electorél Officer’s . © .
- decision was :easonablg. It Was transparent, intelligible and within
. the range of possible acceptable outcomes, given'the election ~ *."

regime established by the Consolidated Elections Act, This judicial

- _review of the Electoral Officer’s decision should be dismissed, -

67. - The Abplfqéﬁfsl.’ nnsubstan:ﬁatie'dzé_uggeét‘iéﬁ tht the
Electoral Officer’s reasonable and correct interpretation and -

- -application of the Consolidated Elections Act was inconsistent,
- unfair; discriminatory or undemocratic must be rejected. The

Applicants’ unsubstantiated suggestion that the Electoral Officer
~was left to make up his “own rules” muist also be rejected. There is

. absolutely no evidence to support either of these suggestions.

68.7 . .'On.tflé_' ;:.bhtrary, the'éiddeﬁ’ce is -i:lea}f 't.h‘at_‘iheAElé.c'toral -

* Officer did not apply his “own rules”. He consistently applied the -

rules established by the Consolidated Elections Act, specifically:

: ia) he applied the mandatory 'proﬁsions of section 69( 1 to reject

not.only Walter Felix Twinn’ s mail-in ballots but also two in-
person ballots that, when the ballot box was opened, were
found to have “a mark that identifies or may identify an
Elector” contrary to section 69(1)(d); and ' o

' b hé ac_cépted the Voter Declaration Form received with Deana

Morton’s mail-in ballots because it was indeed “si gned and
- witnessed”, as required by section 66(a)(i), thus ensuring.
Elector Morton’s-identification. - S

69.  Contrary to the Applicants’ suggestion, Walter Felix Twinn .
was not denied his right to vote. He voted. He marked his mail-in
ballot and he mailed or delivered it to the Electoral Officer before
the polls closed. He voted “by mail”. However, because he did it

* wrong, just as Electors Morton and Potskin did jt wrong, his vote

was not counted because it had to be rejected under section 69(1)
of the Consolidated Elections Act. Section 69(1) was applied
consistently by the Electoral Officer to ali of the ballots he = -
received. Neither the Consolidated Elections Act nor the Electoral
Officer’s interpretation and application of them are “unfair”,
*discriminatory™ or “undemocratic”. .

[emphasis in original, footnotes omitted).

———
i
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[99] As the Respondents pomt out 8 69(1) of the ElectionsAct is mandatory (“shall examme
Tﬂ | eaeh ballot and re_] ect ballots that (b) does [szc] not have the dlstmctwe mark of the Electoral
: 'Off' cer”) The Respondents also pomt out t.hat Walter s ballot could and should also have been

| . C 'rejected under 8 69(1)(d) because everyone mvolved had already leamed from Walter hn-nself R B

: : before the ballot box was opened that he had cut the dxstmctlve mark of the CEO off hlS ballot

‘ T -1 00] The Applloants attempt to cu:cumvent the mandatory 1mpact of s 69(1) in several ways
4 o : .Fxrst of all they refer the Court fos 12 of the Electzons Act R ‘ A

‘ - L 12, (l) The Electoral Off' cer shall be responsxble for the faxr,
l ‘ L : "~ efficient and proper conduct of an electlon held in accordance with
: ’ this Act and the regulatlons j : : :

{ ,/ . . ' o (2) T he Electoral Officer may take all reasonable means to
' encourage, in an impartial manner, all Electors to engage m and to
o : Vote at an election. 4 :

)] As such, the Electoral Ofﬁcer may make such decisions
and rules, that are not inconsistent with the provisions of the |
** Constitution, this Act or any regulatlon made pursuant to thlS Act,

it , : . to fulfill his/her respon31b111t1es and to deal with any matter that ‘
’ . circumstances require so as to protect the integrity of the electton .
( within generally accépted standards for, the conduct of elections
[l 01] Itistrue thats 12(2) imposes a positive dutyon the CEO to encourage electors to engage

in the election, but this does not mean they can vote in a' way disallowed by the Elections Act, so
that it does not ovemde ] 69(1) And the dtscretlon gwen to the CEO under s 69(2) can only be

exermsed in ways “that-are not mconsxstent w1th the provmons of the Constrtutlon, this Actor

any regulations made pursuant to this Act....” Subsection 69(1) is a provision of the
' Elections Act and it says that mail-in ballots cannot be accepted if they do not have the

- distinctive mark of the CEO, or if they contain a mark that identifies or may identify an elector. ‘




' the Electoral Off' cer
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{102] The Appheants also pomt to 58 47(7) and 61 (I) and (2) of the Electzans Act '

Votzng Statzons L

47 (6) Votmg statlons shall be kept open from 10 a.m., local tlme,

. until 6 pim., local time, on the day of the election unIess
3’."-"regulatlons establish vanatlons in these hours '

L
: Cancelledballots S

o 1Y :6] (l) If an Blector makes a mxstake on a ballot or madvertently , it
- spoils his/her ballot paper in markmg it prior to deposmng itin the
»- Ballgt Box, then the Elector is entitled. t0.another ballot to be :

e

issued bythe Electoral Ofﬁcer upon return of the spoﬂed ballot to

(2) The Electoral Ofﬁcer shall wnte the word “Cancelled’" on the
' spoﬂed ballot and w1thout exammmg the ballot, store it separately

L.

T

[103] It seems to me that the Respondents are nght to pmht out that these prov1slons do not
) asmst the Apphcants Walter chose to vote, and did vote, by way of mall-m ballot He could have .

chosen to vote in person before the polls cIosed under ss 45(4) and 45(5) of the Electzons Act |

But this could only have occurred if he had exchanged hlS unmarked mall-m ballot for an in-

person ballot, or if he -had satisfied the CEO that he had not already voted in the Election either

in person or by mait-in baltot.‘ 'Walter did not do this, He marked his mail-in ballot and delivered

itto the CEO before the polls closed, and it w’as opened after the polls closed This means, as | '
read the Elections Act, that Walter voted by way of mali-m ballot that was spoiled for reasons

'later given by the CEO in his March 2, 2015 Decision, i.e.:

The ballot was found to be spoiled as set out under s 69(1) of the
Act as the ballot did not have the distinctive mark of the Electoral
Officer in the back. B

T
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: [10d-] The Apphcants’ ﬁnal argument is based upon common sense and fatr play In essence, it .
is that Walter attended to vote before the polls closed he had only cut off the CEO’s dxstmctwe

: mark 10 ﬁt hxs mall-m ballot in the envelope, everyone knew who he was, he could easﬂy have

' been gtven an m—person ballot and allowed to vote ina way that would not ldentlfy hlm No

4 _harm would have been done to the electoral process ina context (41 electors) where every vote is

htghly 51gn1ﬁcant. The Apphcants say that the CEO placed form ahead of substance

[l 05] Thrs seems to me to be an argument allegmg the unreasonable exercrse of a discretionary N

: -pOWer But the CEO only had the powers granted to hlm by the Electzons Act The Appllcants’

arguments make sense t0 me, but they cannot be reconcrled W1th the process chosen by SFN

' 'under the Electwns Act,and I am not here revrewmg that Elections Act. If form has been placed ‘.

before substance, then it is SFN who has done this, not the CEO The way to deal with thls kind
of problem isto seek an amendment to the Electzons Act that would give the CEO the scope to
deal wnth the kmd of problems that arose in this case over Walter s vote. Grven the current
wording of the Electzons Act, l cannot say that the CEO was erther incorrect or unreasonable in

rejecting Walter s ballot.

E. Queue Jumping

[106] . The Applicants complain that the election process is corrupted at SFN by the way that the

. Membership Committee allocates membership to applicants and controls the Membershi'p

Register and hence, the Electors List,
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. [1 08] Because there isno apphcatlon to review. the decxslon to grant Membershlp to
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- [107] There zs no. Membershlp Code decrs:on before the Court m th1s apphcatlon, but the :

Apphcants’ specxﬁc complalnt appears to be that Ch1ef Roland Twmn ] son was granted

membershlp m the 6-month penod prlor to the Electlon thus effectrvely ensurmg a vote for hls

. father whxle other apphcatlons for membershlp have been left hangmg for years The
Applrcants pornt out that the whole membershxp process is shrouded in secrecy and thls
: undermmes the democratlc process, and d1d in ﬂ'llS case because Chlef Roland wann 'S son was .‘
granted membershlp ina way that was not transparent lt is also not drsputed that - |
: Chlef Roland Twmn chalred the SFN Memberslnp Commntee wh:ch controls apphcatrons and
A provxdes recomrnendatrons on membershlp to Ch:ef and Counc:l It seems obvrous, then, that

: Chxef Roland Twmn could find hlmself ina conﬂlct of mterest when it comes to deeldmg any

apphcatlon for membershxp, and pamcularly when hIS own chrldren are mvolved Even ifhe

. abstains, that does not mean that hxs mﬂuence and hxs wishes w1ll be disregarded.

" Chief Roland Twmn s son before me, the Court is not in a position to assess whether that

decision was erroneous or unlawful either i in terms of SFN’s own constltutxon or the srgmt' cant
Jjurisprudence that has dealt with the vexed issue of' membership at SFN. The Appllcants are
srmply asking the Court to draw an xnference that Chief Roland Twinn, and those he is s able to
influence, have in thls instance, used thelr control over membershlp to secure an advantage in
the Electxon Based upon the record before me, I do not think that such an influence can be

drawn. In any event, however, the Court is revnewmg the dectslon of the CEO during the

'Electron and the Apphcants’ appeal of the Election
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[1 09] The grounds of the appea] were:
SAWRIDGE FIRST NATION ELECTION APPEAL
B FEBRUARY 17, 2015 S

We provnde Notlce pursuant to the Consututnon of thxs Natlon of .
. .our intent to Appedl the results of the General Election of the First
~ "Nation for the positior of Chief, the’ position of Councillor and the
- - position- for the Elders’ Commlssmn I have reasonable grounds to
" believe that there has been a contraven‘aon of the Constitution and-
contraventions of the laws of the First Nation that have affected the
o results of the Electlon In the final analy51s, the announced results
_ do not reflect the popular vote and the Nation is best served by the
relief requested and callmg for anew E!ectlon in, order to properly T

- reﬂect the popular vote

‘ GROUNDS OF APPEAL

- L Improper Rejectlon of Ballots, Contrary to s 61 of the
' Sawndge Election Act and the Sawridge Constitution which

. Guarantees the Right Not to be Discriminated Against and,
. S _ the Right to Equal Protection, Treatment and Beneﬁt under
m : ~° the Laws of the Flrst Natlon o o

Durmg the Ballot Openmg and Count Process of the February
' 17, 2015 Electwn S . B _ .

1.‘ The Chlef Electoral Ofﬁcer (CEO) dlscounted the clear
-mtenuon of voter Elder Walter Felix Twin who cut his Mail In
N . _Ballots to fold and fit the envelope. The CEQ, in searchlng for his
' own initials, thoroughly examined the Ballots which had been in
A the sealed envelope. At this point in time, the CEO embraced the
L E . now discredited strict procedural approach and determined there
LB : - was an Irregularity. A ballot in every sense complete, with the
) exception of the Electoral Officer’s identifying initials, was held to
be an invalid expression of the Voter’s intent. The CEO deemed
the ballot cast by Walter Felix Twm “spoxled” or otherw1se
rejected; , o A .

2. On the contrary, the modern electoral guidelines embrace a
substantive approach emphasmmg the right of the elector to
express his free political oplmon Thete can be no question that all
of the usual safeguards were'in place, protecting the sanctity of the
ballots. With the exceptlon of the CEO’s initials, all other -
safeguards were in place and the unfettered will of the voter clearly
expressed. While other voters subsequently enjoyed corrective




. ‘accommodate.these issues. The strict procedural approach by the
"CEOQ is contrary to our custom, culture and prevailing law. . -
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meégufes, this 's’ﬁ'eciﬁ,c_ maivl in voter who was plf¢s’ent' February 17,
- 2015, did not receive any assistance and was therefore deprived of
. hisright to participate. , - = - .7 s
3... " This error on the facé of the record effectively added orie, ~ - - o

' vote in.favour of the Incumbent and reduced by one the nymber of
. votes for the Challenger contesting the position of Chief, resulting
_ inareversal of the elected representative. At best, the error .- |-
- resulted ifi'a tie, giving rise to a riew Election. Subject to the . -

evidence of the Chief Electoral Officer and the Scrutineer, the .

- elections for the position of Councillor and the Election for the

position of Resident Elder to the Elders Commission, have been

- similarly impacted. .. .2

m Noxvl"_Cén;pl’iaﬁcé witl‘llElc'i:"tjid:h; Rules - 5. 4'4,,48-45‘(4); o,

8.61 and s.2(1)(f) of the Sawridge Conistitution which .-

Guarantees the Right t'o‘ Vote th£ f;i!l Electors 7 " . ..~

1 The CEO‘ élos;d fhg -PolslAs and started openix_ig thé Mail In

Ballots thereby depriving any elector present, in particular, 80 year

- old Elector Walter Felix Twin, the opportunity to cotrect their Mail

In Ballot or vote in person as provided for by the Elections Act as
amended. We have a custom which shows great deference to age,
life, experience, education, health; ability to appreciate and
understand the written word and, we make every effort to

2. The CEO refused to allow the 80 year Elector, Walter Felix
Twin, present, to cast a new Ballot, despite being asked by
Scrutineer Ron Rault. The incorrect interpretation of the
procedural rules coupled with the small size of the return envelope,
and difficulty appreciating written instructions required the voter to
cut down the size of the ballot to fit the envelope with a predictable
result. Cutting the Ballot is one-of a list of available responses
some of which are more reasonable than others. With every other

safeguard in place to protect the sanctity of the Ballot itself, this

Yoter response was not so unreasonable as to deprive the voter of
‘the opportunity to participate. On the contrary, participation is to

be encouraged and indeed commended.

3. Alternatively if the Rules do not provide an opportunity to
substitute a Ballot, such provisions improperly discriminate as

* between types of electors.

4, In contrast the CEO set aside then allowed a Mail In Ballot
in favor of Roland Twinn despite the irregularities in the Voter’s

2 J | ‘ ;

Y
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A
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. Sawridge Dispute Resolutlon Act requires Notice and an
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‘. Declaratron Form whrch form did not 1dent1fy the address ofthe

witness to the Elector s Déclaration. The form is specrﬁc, dxrectwe

~ and clear that the address of the Wrtness must be mcluded

The CEO falled to show the Scrutmeer the two Ballots that '

o allegedly identified the Elector. He thén deemed these Ballots
- “sporled” ‘The CEO and DEO falled to check the Ballots. before
" being deposnted into the Ballot Box and enable a cortection so each
"vote would count. The CEO upon request from Sam Twinn .
. ‘confirmed that one of the Ballots was cast i in favor of Sarn Twmn _

for Ch1ef :

III Incons:stent Admm!stratwe DECISIOII Impactmg the ;
PopularVote R AR T i
1. The dlfferentlal approach by the CEO followed upon the ‘

. determmatlon of who ‘the votes were.cast for, inat least one case
“In fact the CEO conf rmed hxs knowledge who the Elector voted

for as Chlef

2. Desplte Walter Felix Twm s presence to the knowledge of
the CEO, no steps were taken to identify any difficulties with the
Ballots and dllow Walter Felix Twin to exercise his full voting

rights under the Election Act as amended and to consider his Mail |

In Ballot.spoiled and offer him the opportunity to vote, as he was
entitled to do. Administrative fairness as provxded under the o
opportunity to express concerns provxded it would not cause
unreasonable’ delay Walter Felix Twm was present and no delay
would have occurred : :

IV. Nom Comphance thh the Rules Regardmg the Creatlon
and Notlce of Voter Llsts . .

1 The Electlon Aet as amended requlres that Elector Sub
Lists be mailed to éach Elector not less than 75 days prior to the

-Election. This was not comphed w1th

N

2. The farIure to comply deprrvesl persons who had not been
Included in the List the opportunity to present information to the
CEO to ensure their proper mclusxon as provided by the Election
Act as amended.

3. The failure to comply w1th the creation and notice of
Voter’s Lists was compounded by a process that unfairly added
persons and excluded others: In particular, notwithstanding
applications for inclusion which had been outstanding for years,
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only the son of the successful candldate for Chlef was added to the '

"List.
iy EVIDENCE )
I. We mtend to call the evxdence of Samuel Twmn Isaac =~ .

‘ Twmn, Felix Twinn and others as they become known to us,
.together with the evidence of the Scrutmeer Ron Rault. The
_ Scrutmeer s Report is attached for your mformatlon and review.

4 tl 10] The CEO’s docision fejeoting this aopeal is sét.oxit a't.pargg:raph 75above.

{11 1] As can be seen from the above, thls ground of appeal was re_;ected on the basxs of

“tlmelmess and non—comphance wuth Part III of the Electzons Act

[112]" The Applicants have not addressed this aspect of the decision before me. '

F. Procedural Fairness

" [113] The Ap_p]icants raiée the foIIowing procedural 'fairness issues’l

.66.  The errors in his decision were compounded by further
error. First, he refused to consider any of the circumstances in
relation to Walter because Walter had not appealed and neither of
the appellants were elders. The governing statute contains no such’
requirement just as, on a recount vote a returning officer does not
require the individual whose vote is challenged or has been-

- rejected to be the applicant for a recount. As prekusly indicated -
direct evidence is not reqmred What matters is that the appeal
body is given notice of an issue triggering a right and duty to
investigate. By requiring that the Applicant be elderly he
effectively rejected the appeal on an irrelevant ground and -
improperly declined jurisdiction to inquire and investigate.

-67.  Thesecond problerri, which goes directly to the heart of
procedural fairness, is that in the appeal process the CEO must be
- taken to have refused to hear from Walter. The Appeal Notice
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" spemﬁcally requested aright to attend and adduce evndence, and _
specifically put forward a request to hear from Walteér who would
- attend. The Appeal decismn was rendered w1th0ut any regard for
© . that request o sl

[1 14] In their grounds of‘ appeal the Applicants alleged zm‘er alza non-oompliance w1th ‘
s 2(1)(f) of the Constztutzon whlch protects the nghts and freedoms of members agamst

“unreasonable search or seizure.”

. [l 15] In hlS clecislon the CEO says that the “Appellants also allege that an Electors Rights

: under s 2( 1)(t) and (_|) of the Constitution were mfrmged » A - .

[116] Th‘e CEO appears to have raised s 2(1)(j) himself hecause of the mention of Walter’s age
in the appeal. Subsection 2(1)(f) includes 'the right not to be discriminated against on the basis of

&6,

‘age.

kLl

[117] The Court does not understand the felevanoeof s 2(1 )(E) to the facts and issues at play in

this case which have nothing to do with unreasonable search and seizure And as the Applicants

© didn’t raise s 2(1)(_]), it is hard to see how they can now say that the appeal was unfairly handled

or dismissed based upon thxs issue:

[l‘l 8] However, the grounds of appeal do make some mention of age:

"Il.. Non Compllance with Election Rules - s. 44, 5.45(4), (7),
561 and s.2(1)(f) of the Sawridge Constitution which '
Guarantees the Right to Vote to all Electors

1. The CEO closed the Polls and started opening the Mail In
Ballots thereby depriving any elector present, in particular, 80 year -
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old Electcr Walter Felix wan, the opportumty to correct their Mail
In Ballot or vote in person as provided for by the Elections Act as
amended We have a custom which shows great deference to age,
life, expenence, educatron, health, ability to appreciate and

- understand the written word and, we miake every effortto_

accommodate these issues; The strict procedural approach by the
CEOis contrary to our custom, culture and prevarlmg law L

. 2. The CEO. refused to allow the 80 year Elector, Walter_Fehx

Twin, present, to cast a new Ballot, despxte being asked by
.Scrutineer Ron Rault. The incorrect mterpretatlon of'the .
pracedural rules coupled with the small size of the return envelcpc.
and difficulty apprecxatmg written instructions reqmred the voter to

. cut down the size of the ballot to fit the envelope with a predrctable
.- result. Cutting the Ballot is one of a list of available responses .
' some of which are more reasonable than others. With every othér -

safeguard in place to protect the sanctity of thé Ballot itself, this
voter response was not so unreasonable as to deprive the voter of
the opportunity to participate. On the contrary, partlclpatlon 1s to
be encouraged and mdeed commended. '

[119] It seems to me that although Walter’s age is mentioned here, as is the custom to

- ability to vote or required that the normal voting’ rules needed to be modlfied in hlS case.

€ ... Elector had reasonable aground to believe that there was™:

(a) a corrupt practice in connection with the election; or
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deference for age; it is not really explamed how Walter S age and status asan elder affected his

[120] Ithink this is what the CEO means by citing Walter’s constitutional rights unders 2 of .
the Constitution and pointing out that the Applicants are not elders themselves. The point is that

the Applicants did not establish that they themselves had had any s 2 rights that were infringed. .

[121] Iagree with the Applicants that they did not need s 2 standing to bring an appeal under

Article II of the Constitution which provides that “any Elector may lodge a written appeal... if

—

!

j i | d : !

f
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(b) a contravention of thts Constttutlon, or any law of the Frrst B
' Natzon that mlght have affected the result of the electlon

[122] The grounds of appeal focus upon the way that. Walter s ballot ‘was dealt w1th and the

. CEO’ s refusal to allow h1m to vote m person The CEO gave reasons for thrs aspect of the appeal‘
' and I cannot say that, grven the govemmg provrsrons of the Electzons Act hrs decrsron was ,

- 1ncorrect or wrong It is mdeed unfortunate that Walter, an elder, was not able to vote, but I don’t' :

see any provrslons in the Electzon Act or the Con.s'tztutzon that say that an elder is not bound by :

' the same electlon rules as everyone else at SFN or that specral dxspensatron must be made by the

- CEO when deahng w1th an elder The Consntutlon and the Electzons Act in the1r totallty don’t

suggest that an elder S vote is any more valuable than i is the vote of other members who quahfy

as eIectors

[123] The balance of the grounds of ap'peal refer to nori-complianoe with the rules goveming
mailing of elector sub-lists “not less than 75 days prior to the Electlon" ‘which was compounded

by the queue-Jumpmg issues I have already referred to.

[124] These voter list issues are dealt with in paragraphs 19 and 20 of the Decision and I can

find no reviewable error in the CEO’s reasons.

[125] The appeal was not‘rejected on the irrelevant ground that the Applicants had to be
elderly. The substance of the appeal was rejected-on the basis that Walter’s ballot had been
handled in accordance with Part IIT of the Elections Act which is “comprehensive and final.” I

see no error here,
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[126] I see. nothmg in the “Appeal Notlce” orin the record before me to show that the

Apphcants “specxﬁcally put forward a request to hear from Walter who would attend .

[127] In any event Artrcle II of the Constztutzon requlres all appeals to be made in wrltmg and

. that the “Electoral Officer shall make a deelsmn in respect of any appeal thhm seven days of

recerpt ? Appeals have to be made w1thm 14 days after the elecnon

[128] For obvrous reasons, SFN has decrded that any appeals need to be dealt wrth qulckly and

. m wr1t1ng Long, drawn—out appeals Can gwe nse to 51gnxﬁcant uncertamty and dlﬁicult

legxtrmacy issues for whrch the Whole Fll‘St Natron can suffer.

[129] The Court has not been asked to review the Arncle I appeal process in any general way

. and,on the facts of this case, it has not been estabhshed that the Applrcants suffered any

' procedural unfalmess for havmg to make thelr appeal in accordance with AI'thlB IL. Gwen the

issues raised, Art1cle i1 provrded a reasonable process whereby applymo the Electzons Act to

undisputed facts, the Applicants were able to state therr case. It is true that the Applicants wanted :

the CEO to take general soundmgs wrth regards to membershlp at SFN but that was not within
the CEO’s competence or Jurlsdxctlon The matenal matters of concern that the CEO could deal
thh the handlmg of Walter s ballot and the Voters List issues — were reasonably and fairly

dealt with on the basis of written submissions.
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G. Conclizsions
[130] The Applicants hé.ce not convinced me that a reviewable error has occurred in this
epplication.

H. .Costs o

[13 1] The Respondents have asked for thelr costs in thls case, bnt | feel thls isan appropnate
case to requlre that both 51des meet thexr own costs As the _]unsprudence shows, there is .

sxgmf' cant concem and conﬁ1510n regardmg membershxp and thus, votmg entltlement at SFN.

As Justice Zinn pomted out, this’ apphcatmn raises “senous matters that w1ll affect the electoral
process undertaken in 2015 and future elections.” Thesc are serious, publlc issues that aff'ect all

members of SFN and I do not think that individual members should_ be discouraged from coming

. before the Court on those occasions when their concerns have some justification: SFN is unique .

in being sucl a small and self-contained First Nation. It has also faced numerous disputes on the

metnbership .issue.. Membership is a requirement whic'h: is tightly controlled and the process for

granting and withholding membership is opaque and secretive. Hence, there is scope for abuse

and the lack of transparency is bound to give rise to future disputes. This application is a function

of the system in place at SFN. Although I cannot find for the Applicants on the facts of this case,
it seems to me that this application is, to some extent at least, a response to a public need at SFN

that will persist until membership issues are resolved.
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' JUDGMENT

THIS COURT’S JUDGMENT is that

1. The application is dismissed. .

s

2. The parties wdl bear their own costs.

g

“James Russeil’;
Judge
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This ls Exhlblt “ ® rsferred to in the
- Affidavit of .

Crista C. Osualdini | . oy \,_f_ Tw{vm

a Notary Public and Commissioner for Oaths i
- Inand forthe Province of Alberta Swom before me ihls \

My ‘Appointment expires at the Pleasure of

..............

N .. L " [ L N A.D., 20.-..‘::.2.
 CATHERINE TWINN NOTES OF JANUARY 22, 2014 (18 - CoOe——
TEI.EPHONE CALE Wl'ﬂ'l WALTERF. TW]‘,N\ Nolary Public. A Cgﬁrﬁlglbr{éﬁgfalaﬂfﬁ's' """"

wm HE aesmﬂsn As A -rnusres In-and for the Province of Alberta

I asked about his health Walter’s heall;h ls not good. He Is avoldmg pain klllers for the constant

throbbing in his neck where he hed o large Incision on his blacked artery that caused a series of
mini strokes. He described what it felt ik having the mini strokes, He was completaly limp ancl
unable to move while the mlnl strokes occurred It lraumatlzed Yvonne and Wesley R

The paln prevents hlm from sleeplng. He sald the Dr. al: the Grey Nun s marvelled athis’
resovery and the sharpness of his mind. Walter said each room at the hospltal hacl a crutll‘x

E and many patlents and famlly spent time euery day in the Chapel, -

The Dr. sald Its Important patlents get hame as saon as posslble 28 they rel:oVer faster in thelr
own surroundlngs. o _ . o _

Many people prayed for Walter and came to see him. His relations fmm his father St. Germain

" who are not band members or beneficlaries, He remembers Clara, Ardeli and Irene being

present and appreciated the suppart they oﬂ'ered to Yvanne and Wesley. Walter’s relations
were there all the way through. ’ ,

I asked Walter why he reslgned and told hlm I onlv Ieamad of itin January I had hoped to

- speak with him personally, face to face, before the January 21, 2014 Trustee meeting, But I

had & cold and could nat see him in person. 1 descrlbed what occurrecl atthe Trustee meetlng .
yesterday, haw: B :
1. his resignation was qulckly accephed and Justln Twin appolnted a ’nfustee, ,
2. 6 Motlans were prepared In advence of the maeting which ware nat shared with me
prior to the meeting. I only saw the Muﬁons after I arrived at the January 21® meetlng,

I could not agree to slgn the 8 mutluns, and needed a numbar of clanf'catlons including
3. - Due process in accepting Walter's resignation and appolnting Justin Twin;
L I wlanteg the opportunity ta talk to Walter F. Twlnn face to faca as to why he
vesigned; .. -
il. I wanted the opportunlw to talk to Justln TWIn-McCoy Tace to face; :
4. I wanted independent and competent legal advice on a number of questions including:
i can a majarity of Trustees appoint a Trustee or does It requires unenimity as
Brian Heidecker had represented September 16, 2013;
i whether under the 1985 Trust, Justin Twin-McCoy qualifies as a beneficiary,
his mother having married a non-Indian, Jody McCoy, Justin’s father;
fii. How assets were and are currently held and why the Joint Tenancy method
is now required; - .
iv,  Afalr pracess to resolve the issues raised In my January 17, 2014 letter
Including the appropriateness of appointing another elected officlal of the
Band given the Reasons of Justice Denny Thomas,
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. Jave of family. He spoke at length sboutthis, .~ -
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5, Agreament on a proper succession process Ind uding 2 fair bbpo_rtunity to identify and
explore-other candidates against criteria the Trustees agree upan. Making up therules

s we go, combined wi h the toxie work culture, hias created 3 véry difficult situation; -

Meeting: -

‘Talso shared the 'cé{ls I re;ei?éd ﬂ"qm Paﬁl Bujb!d prlu'é'ta‘ the 'jafiuaﬁ 21; 2@; Trustee S

s January 15,2014 at 2:44 p.m. from.Paul Bujold (780-988-7723) saying the January 21,
2014 Trustee meeting is cancelled because Bertha is'in the hagpital and we will wait
- until she is out of the hospital before the meeting s rescheduled;- Do
o January 17, 2014 &t 4:12 p.m; from Paul Bujold (780-988-7723) saying the January 21,
;201% meeting was “back an”, Bertha Is out of hospital and wanis to go ahead with the .

Waltar said it was hard for him to tafk about why he resigned, He taiked about and named =
some of his relatives — children and grandchildren of the late Chief St. Germain Twin, They have
been exduded from beneficlary status and membership - it pains and hurts Walter. While he
was In the Grey Nun's Hospital his relatives told him he must not fight for them. His heaith Is
more important. They accept what God decides. They are grateful they are not dependent on
the Government and Sawrldge, like these who are dependent, T

" Walter saidl e is too old to fight far those entitied but excluded. e said that once on the plane,

when he spoke of his excluded relatives, Bertha became angry and hatefl; she turned herback |
on him, refused to look at him and would not speak with him, Ha sald the excluders love money
and that discannects them. Thelr love of money separates them. They are ‘separated from the

e euid Roland and His sibings are "dysfunctional®, They reject sach other and are constandy n
furmoll. He described the constantly shifting dynamics of which one a not talking to another
¢lbling e.g. Arlene rajects Ardell, then another sibling and 50 on, He went on. He sald Rolandis ~

secretly using aicohol and drugs even though his wife threatened to leave If he continued to use
alcohol and drugs. When Walter was with Roland in Edmonton Roland used drugs and st the

meeting he ngde no sense.

Walter quit the Membership Committee for the same reason as nesigning as a Trustee, He
cannot try to counter the excluders any more, the stress is too great, His impacted relatives do
not want him to fight for them because they love him and value his health, The stress of
dealing with the excluders Is too great. - : ' : :
Walter £, Twin—~The above accurately reflects my reasons for rasigning as a Sawridge Trustee, | make
this statement freely, with concern, not knowing what if any reprisal might occur to me and my family

L —
A

Witness

Wﬁm‘l i fq oy /t{
Dated, Sawridge Indian Regerve '
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Frista Osualdini

‘From: Catherine Twinn <ctwinn@telusplanet.net>

Sent: Thursday, April 01, 2004 2:29 PM
To: o Bill Kostenko; Clara Midbo; Roland Twinn Thi
Cc: : Jjmacnutt@telus.net 'S Is Exhibit Agr referred to -In lhe
Subject: RE: Trustee Sucession Cocbn davitof
. S ’@1" bt Tl )
Swom before me this..__[O day
File 1646 . of V\/\cuu - AD.. 20, 1.
April 1, 2004 ‘ Crlsta C. Osualdin “&0‘ C - T

A No
& Notary Public and Commissioner for Oaths :ﬁrg.n’:iugﬁhg g?g;":gfigrzlfg:; a(l)aths

Hi Bill, in and for the Province of Alberta
iy Appointment expires at the Pleasure
With respect to the chart on Beneficiary breakdown, it i) E@‘lﬁﬁ?’&%?fﬁrmmn is not a beneﬂcxary under the Old Trust,
given his mother’'s marriage to a non-Indian and the deeming effect the marriage has on the children and how that
interplays with the provisions of the Indian Act as they stood immediately prior to April 17, 1985, as interpreted by the
Courts. | believe the Trust Deed refers to the rules as they stood in 1982. | would suggest that ouiside legal advice be
sought on Justin and all other persons who may or may not be beneficiaries. The list that Mike McKinney preparedhas
not been reviewed or approved by the Trustee group and in my opinion, is not inclusive of all persons who may, under the
law, be entitled. Therefore the list needs to be finalized and confirmed and | would recommend that a statement of facts
be prepared for each person-whose status is unclear. Thereafter, the facts should be forwarded to outside counsel,
presumably Tim Youden, who is the lawyer for the Trust,-and regarded as the best Trust lawyer in Canada. He may wish
to work with counsel already well versed in the Indian Act status and membership provisions. | don’t think Mike McKinney
or myself, although well versed, should be involved. | would recommend Martin Henderson and/or Phil Healey to work
~“th Tim Youden.. )

Catherine S Tainn
Phi; (780) 849-4319
Fox: (780) 805-3274

Email: cteinn@twinnlow.com

This emnail may contain confidential and/or privileged information for the sole use of the intended recipient. Any review or distribution by others is strictly
pfoh:lvted IFyou have received this email in error, please contact the sender and defete all copies. Clpinions, conclusions or other Information expressed or
contained in this email are not given or endorsed by the sender unless otherwise affirmed independently by the sender.

----- Orlgmal Message-—---

From: Bill Kostenko [mailto:BKostenko@FTF.ca]
Sent: Tuesday, March 30, 2004 10:53 AM

To: Clara Midbo; Cathérine Twinn; Roland Twinn
Subject: FW: Trustee Sucession

Dear Trustees ’

Please find enclosed a draft letter | would like to send to the 4 candidates as potential trustees that we identified
in our last meeting. | have the contact details for Peggy Ward and Deana Morton, however | will require the
contact information for David Midbo and Justin Twinn. Clara please prowde David’s and Guy could you provide
Justin's.



Please review and let me know if you have any revisions. | have included a summary of who is a beneficiary to

the two trust as supplied by Catherine to me. | have included some speaking notes as an outline of what | would

say to each candidate. | think | should try to meet with them in April to present the Trustee in training program in
. detall. ' .

Please provide your input.
Bill

Roland please pass a copy of this package to Bertha and Walter Felix.
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Catherine M TWinn --

8918-115 St : . ) 810 Caribou Trail N.E.

Edmontan, A!berta Sawridga Indian Reserve 150G
TSK 187 - ) Slave Laka, Alberta
Telophone: (780) 482-7519 TOG 2A
Fax: (780) 805-3274 Cell (780) 888-2921 'Manlng Address Box 1460, Slave Lake
chwinn@twinnlaw.com ' i ) ~ - 'TOB2AO
L : ' s . This Is Exhlbit S " teferred to in the
Without Prejgdif:e B . T Afidavi of '
R Cmt’/\’ Yo 'T-uo YA,
March 19,2014 . . ‘Sworn before me this... A8 day
of.... M‘\H AD., 20 A7
,, - , N N S Y- —
Brian Heidecker . Email: brianhei@telus.net . ] A Notary Public, A Gommissioner for Oathe
Chair, Sawridge Trusts ’ ) in and for the Provincs of Alberta

Crista C. Osualgj
. ) l
Brian, ) a ND??;Y Pgbfhc and commxssio:ler for Qaths
and for the Provines of Albe
- H ‘ rta
Re: Deed of Resignatian, Appointment with provision for Asset Transfer - e Aspoiniment sipies st ooz
. ~of the Lieuu.nant Governor

{amin recelpt ofthe letter from Doris Bonora; dated March 12, 2014, emailed March 13, 2014,

Given the position taken by the Trustees, ] am unable to reply directly 16 Doris Bonora.

| note the quick timelines you want to adhere o, You acknowledged March18, 2014 itis
improper to expect a Trustee to sign documents without fully understanding what they are
signing and resolving all questions essential to informed consent. The way In which the
resignation, appointment and asset transfer has been conducted is alarming and the timelines -
cannot be met without cooperation on providing the information that | need to make an.
informed decision, as is incumbent on all Trustees. The proposed timeline is unreasgnable.

With regard to my questions and concerns, on the i issue of the Asset Transfer, they include the
following:
1. Why s the transfer being dorie in the fashion suggested?
2. Why has March 24, 2014 been selected as a critical date for signing?
3. The asset transfer and the appointment of Justin as Trustee are two separate issues and
| request that they be split into two separate documents.
4. Inthe March 12, 2014 letter from Doris Bonora she states:
“I know that you have also questioned whether the new trustee can be
appointed as a Trustee because you have questioned his beneficiary status. |
understand that his status as a beneficiary has been fully mvest:gated and that
he is a proper beneficiary of the 1985 Trust.”

’
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What invéstigation? By who? Who decided, .on what facts, applying what rules and law,
with input from whom? Piease provide me with any and all information used to,
determine .lustin S ellglblhty mclud ing any legal opinion obtained. i

5. Howare current trust assets held?” Why is the signature of all 5 trustees required"’ Why
is the posmon taken now when it was never required in the past?

6. Atone time, share certificates for the Holding Companies were in the names of
individual Trustees. Paul Bu;o!d on March 18, 2014 underiook to provide a Memo

~ outlining how, for each Trust, Trust Assets have been held, from the begmmng, to the
present. Please. provide that information; - s
7. I Share Certificates are in the name of the Trusts — and not the mdiwdual names of
" Trustees (confirmied orally March 18, 2014) - and the Trust Deeds make no reference ta
the Trustees holding property “jointly” (as emphatically stated by Paul Bujold March 18,
2014), why is an Asset Transfer in the manner asserted by Doris Bonora required? -

8. Ifthe Share Certificates are in the names of the Trusts then how.could this proposed

method of “Asset Transfer" rmpact the Compames and their operations and busmess?
. How does it impact the operatwns and business of the Trusts? -

9. Please produce and disclose the materials from Donovan Water's concerning the Joint
Tenancy issue, all communications between you, Paul Bujold and the lawyers, and
confirm that no Legal Memo or Opinion exists as Paut Bujold stated March 19, 2014;

10. Can a majority accept a resignation and select a Trustee and prod uce the legal opmion
that explains the conclusion?

.11. Could the acceptance of the resignation been done in a manner that would have -
reflected our values and allowed us sufficient time. to make a carefui and cons;dered
selection of a replacement trustee? .

12. The other Trustees have suggested that all i issues be dealt with outsnde the court
process. The Trustees need to agree ona workable process that deals with the issues
and allows the Trustees to come up with workable solutions. When that happens the

administrative staff might be called upon to assist in the implementation of the process. '

"Until then it is improper for the administfatlve staff ta make suggestrons as to the
wisdom or benef“ t of this exercise.

Lastly, confirm your posltlon on whether the Sawridge Trustees, of which | am one, should have

or are required to have independent counsel separate from the Sawridge First Nation. How will
the issue of separate legal counsel for the Trustées (as opposed to the Sawridge First Nation) be
addressed? [ trust you can provide your position forthwith and certainly prior to the March 24,,
2014 deadiine you’ve instructed counsel to impose.

CatherineTw‘nn ) ' — o
ML ;; n l‘/( 4
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W CHIEF JUSTIGE

. lawyer who is well mformed in the law and has excellent commumcatxon skdls She speclahzes in '

- 1 am conﬁdcnt that Ms Twmn would make an excenem 3udge

- AHWAw - T R T

17004 - - » y

- . L R "_f K This IS Exhlbli " \n fefen-ed to En the )
~ be.  -Catherine Twimn o . Affidavit of
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THE LAW GQURTS 52, & ..
Epmomnn, ALBERTA_ o

THE-HONOURABLE‘ALLANH mc_:uquig'i-: L

L TEL 780) ;ié'alzzsa
FAX‘ (7 80) 427 72

B TR
Date; ’?\c.rcv\ 8,207
- Witness: PAUAL BuIOLD
"t Katie McLeod Court Reporter .

Claude Provencher

In my v1ew ofie such canchdate is Catherme 'I‘Wmn of SlaVe Lake, Alberta. I am enelosmg a copy of her o - 4
cu.trentcumeulumwtae i l:*“ b " oo L ‘ L

I would therefore apprecnate 1f you Would subnut the forms m a personal and conﬁdennal envelope to the '

'I have known Ms. Twinn for a number of 'years and mmy vxew, she would be an excellent candxdate for '
'thc Court of Queen s Bench. -She has an  outstanding reputauon amongst her ' pEeTs and is ‘Tecognized as'a

.consututmnal htxgatxon.

ne 9\*\“%;” Tod A
. ..Sworn before me this,... \ Q Jday - T
"o-f' : M&M\ AD., 29 L2 ~ Crista C. Osualdinl - Js .
1 , & Notary Pubhcand Commissioner for Qatfs .

ANotary P A‘blirg A cogm,ss,m — in and for the Province of Alberia '
e erfor Oaths . res at the Pleasure A
T iy

of




_same is. requrred to support ‘her appllcatuon for a government admlmstratsve pOSlthﬂ whlch she is .
_ seekmg l am pleased and honoured to meet thlS request ' . ’

' Re: Catherme M. Twmn

oo Fraser lner Casgram ue - :
"+ 25007 Manuhfe Place B
»-’10180—-101 Street .-

. MAIN 780 423 7100
. .-'=‘ F'Av ~780 423 7276 e

. Tl e T e o ‘é'x'hibft: ,___c_l____ '
. Cune21,2011 0 - o : .. Dater  taron B, 250

ST B TR U ©: Witness: PRUL 5us)017'.0.
" Katie McLeod, Court Reparter

. - TO WHOM IT MAY CONCERN

=

Lo

E Edmonton,AB Ca_: da T5.l 3v5 -

Vi

I have been requested by the above named to prowde a letter of reference on her behalf as the ) A

l fll’St came to know Catherme Twmn‘shortly after she was admltted to the Bar in Alberta in

. 1980 Subsequent to that date, she appeared before measa Justrce of the Court of Queen s Bench ‘She- NS

B was always well prepared, had’ an excellent grasp of the law and presented her case m a manner where -

[itwas obv:ous she was well prepared .

She isa member of the Sawndge Fll’St Natlons Band and became mvolved in the Band’s group of
_compames She opened a law ofﬁce in the town of Slave Lake, Alberta and represent‘
Band as well as the cmzens at large in the'Slavé l.ake area. She was regarded by the CltlZEﬂS of that area '

d menbers 6f the

as an excellent lawyer. and a person socially and economlcally lnvolved in the commumty " Aftér the

’ passing "of her husband, the late Senator Walter Twmn, her mvolvement lntenszf‘ed and she dedxcated’
-herself to social-economic development in the area and assisted in the bu1ldlng of the commumty :
-dlalogue to assrst the aborlgmal youth of the area to'ensure that they had a promlsing future Her work
" in this area js not conf‘ ned to abongmal people of Northern Alberta, but also at’ a natlonal and

' mternatlonal level I : A . : ‘

-efforts are dedlcated to meetmg that objectlve. Her mtegnty is beyond quéstion and she, possesses a

fnendly demeanour with those with’ whom she comes into- contact. | have every confidence that she
would meet the quahﬁcatrons of the pOSlthl‘l that 'she is seeking ‘and that she would bring talent
dedlcatlon, courage and a deep sense of mterest as well as mtellectual skills to your department '

Should you have any questtons relatmg to my letter of reference, please do not hesrtate to glve o
mea call at (780) 423—7211 my off ice number. . . .

s

Yours sincerely,

u,/c\ u

U,M//W/

. The ljlonourahle Allan H. Wac.howic'h, Q.C., LL.D,

Y

WONTREAL GTTawA . TORONTG - EDMONTON CALGARY YANCOUSER : fmc-taw.com

13130091

) T
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.
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- February 29, 2016 Without Prejudice Agréement

The Sawridge Trustees, the Ofﬁce of the Public Guardian and Trustee (“OPGT”) and Catherine Twinn
(collectlvely the “Partles”) agree that the meetmg between the Parties on February 29, 2016 at the
offices of Reyno!ds Mirth Richards & Farmer LLP (the “Meenng”) is bemg held on a without pre_yudlce

. basis. All commmucatlons, including any admissions, offers and comprozmses, that occur at the
| Meetmg will be pnvﬂeged and will not be used by any of the Parties in any legal proceedmgs ex1stm0 at
- the present time or in the future. Thm privilege will apply regardless of whether any of the issues

ex1stmg between the Parties are resolved as a result of the Meetxng, or otherwise.

DATED THIS 29“1 day ofFebruary, 2016.

CONSENTED TO BY: | CONSRNTED TOBY:

I 0{36}6 ' T e . R o e . -
Y per: Barb Martini Janet Hutclison, Solicitor for the OPGT

CONSENTED TO BY:

" CONSENTED TO BY&

LA\,\/

i \
Sawridge Trustees, per: Paul Bujold

Mareo Poretti and Doris Bonora, Solicitors
for the Sawridge Trustees

CONSENTED TO BY:

CONSENTED TO BY:

Catherine Twinn Crista Osualdini and Karen Platten,
' © This s Exhibt * )" reSLififg i fge Catherine Twinn
Affidavit of -
(ﬂ\-“‘(\f\-eﬂ Ve vl
: . " Sworn before mé this.......\.C. day
, of ‘l\/\c»u AD., 20,571,
- e b D

A Notary‘i;ﬁlic. A Commissioner for Oaths
In and for the Provinge of berla
Crista C. Osua
a Notary Public and Comm:ssnoner for Qaths
in and for the Province of Alberta
My Appointment expires at the Pleasure
of the Lieutenant Governor
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' Smﬁet

: erred o ' ln/'l)h/gﬁ

_ 20,,.(‘1

n\r“as\mc or Oaths -
vinoe olhlberla’ L

i Cfl a: c. Osualdlm 5 X
-.: a olary Pubhc and Commssxoner for Oaths
i;\ and for lhe Provmce of Albarla

, Davrd - the .rustees need‘ o make a dec:sion tomorrow'
" ‘as to how 'much interest will be wawed for 2009 It :
Amust be,'made before year end .

-~ fPaul how much mterest has accrued. ,;i?..?:i

" ,He needs the ,Financ,'al Statement Whlch w:ll have the _—
""amount of lnterest nd non mterest debt and the o

- 2 ;Determmmg Beneflaarles - Roland Twmn does not L
- agree there is any n 'ed for lawyers to look at this’ lssue‘
~ as the beneficiaries are determined. Paul asked Tim for
. this conference call to discuss this. Tiin enlisted Megan
‘ (artlchng student) who has M@Lcompleted her’
: he legal i 'ue“ W|th

nd said other statutes’ and case. law_,_do B

“not apply.: ‘Roland has requested the Trustee decision to.
retain legal counsel beé brolight back to the Trustee
table December 15, 2009. ' :




S e e fb:u p?f*e- B
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Tsm asked CT If she could outlme the relevant lssues to -
determmmg Wwho the beneficiaries are = to outlme the'
nssues as CT sees them. : o

‘:Paul CT already' stated these lssues but the Trustees
-will not listen to CT Paul wants an obJectlve 3r party
.to speak to thls.‘ ST S :

o CT «sees many lssues.

.l,..|mpact of s.15 on: old Trust and new Trust,
.""'_lvlartm V. Chapman, : : SN

‘ s.15 ns retrospectwe, 3

s:4 of the Indian Act; -~ =~ ‘

.i’::procedural fairness in makmg decnsuon, :
.appllcatlon of mdugenous laws,

etc o P

cT cannot perform her duties as a Trustee and lawyers

cannot do their work if their hands are cuffed and they

, cannot leok at all the app!:cable law

’Tnm - We can help tomorrow by remmdnng the Trustees

of. thelr dutles to. determme, in- accordance with law,

.who are or are not benefnc:araes.

: Davnd - could we send a generallzed emarl outlmmg the
assues and the dut:es of the Trustees in determmmg

Dawd does Roland have a confhct of mterest in acting

as Chlef and Trustee where as Chief he' has’ Indlan Act -
~power to exclude persons from membersmp

Paul mentloned that Roland was very upset about

‘DNA testmg

T|m he does not see a confllct wnth Roland's posntlon. o

- CTis crltlcnzmg the quallty of the decnsnon makmg

Roland is entitled to his vnews.

David ~ is the duty of the land Councul one of exclusaon
- the Band Membershlp rules purport to give the Band

L~



ot

‘iT.',m :
s '_:,ex ased. then exclusaon. ,-"

' Councnl powers to exclude‘-' Those rlghts of exclus:on e
.,,are bemg exercnsed by ong or more Trustees '

,;ufthe rules ere valsd and are bemg properly o

g | .Davad- there are 5 Trustees. One of the Trustees -
- ;Roland exerc:ses power to exclude persons from
'-membershlp thereby affectmg who IS a beneﬁcnary and

affectmg Trustees.

Paul = the questlon of tradlt:onal law ‘Paul wants to
. - - provide the :Trustees wrth copnes of em_ s between '
L Paul and Da“"'ld , o '

Tum we can provrde a wrltten document for
. tomorrow s meetmg ‘David wrll be avallable to Jom the
- :'l'rustee meetmg tomorrow. R

Jomt meetmg December 4 2009 lmpressions: '
| Paul ‘

',a. Dnrectors are concerned that Trustees wnll draw too

much money from the: Compames and deprlve the '

- Compames of workmg capltal 2.8 million’ needed to .
- finance the programs and serwces plus $600 000 for
» ‘care and management. S . SR

b. Passmg of Accounts Kelth and John said Trusts
‘don't have to pass accounts. Tlm mcorrect and
none of thelr busmess. ’ :

‘-“c; Llst of Documents - what IS in the boxes.

d. ‘Dems Mannmg - up ‘to now has refused to provrde
: Paul with mformatlon Discussion. The Trustees ,

. tomarrow must.pass a resolution mstructmg Delortte
t0 dellver all the mformatcon to dehver to Paul '

Cn Bu;old

€. :Kelth Anderson sald the Dlrectors not requlred to

gwe Trustees any mformatlon as shareholders.
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settled at th begmmng of the year,

n'ot the end of
‘the year. Paul’ said Keith questloned why would
Trusts want princrpal pa|d back? Davnd to address

‘this wﬁ:h Ralph

_Value of Compames John told Paul that mterest is -
C based zon an mflated rate and Trust assets o Cl

'.,'At the December 4"‘ meetmg John MacNutt sald the .

_'expenses, whlch would otherwnse have been pald

* towards taxes. Discussed David was taken through
~ spreadsheets prepared by . John breakmg down the
,Management's fee from 1998-2003 %&&-_Lﬂ_

. .Interlm Chalr - on Agenda for tomorrow. Paul not

'happy to have ; a Director act as mterum Chair. Davnd

- is €oncerned wnth the feedback he is hearmg as the :

.;.;Dlrectors do not understand what the Trustees are

to. be domg After talklng to Ralph David wnll fmahze
his opinion. The D|rectors have stalled wuth Deloutte,

. hidden or been reluctantto provide mformatlon,
_passmg of accounts, ﬂowmg beneflts to
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‘ Abenefuczarles, tax strategy experlence. Dnrectors
© . don't-seem to understand the reolé and.. : '

: bought Edmonton- SQuth thny dud so wuthout taikmg B
o the Trustees.} Cond R :

respons:bnhtles of the Trustees.. When the Directors

.."Budget assumptlens. CT aske'd 'about Budget
‘ assumptnons and assurance that Dlrectors were

‘ ‘satisfied they were -accurate: E.g; CT understands

. budget assumptlon for 2010 for Edmonton South is
1'380% for 2010 o C o

.'ja.-

S d.

Resolutmns needed for tomorrow s meetmg. ,

.‘Delmtte,

. ;'Reso!utlon Ato' pravade recommendatmns per Four
Worlds, vrhich together with admm:stratmn requwes
2.8 miillion net divided between the 2 Trusts. ' -

Payment of prmc:pal of $2. 8 million. "
Wawer of Interest = all the interest otherWIse
payable for 2010 wm be cancelied, ' '

Foi. 2009, separate resolutlon - %2 mllhdn alreadv o
'recewed - where. dld it come from? Prmcnpal or

Interest’? Shannon is trymg to track this down.

'_Assummg thls is all prmc:pal cancel all mterest

accruing to each of the two Trusts

. Identifymg leneflcuarles Resolutuon - update the

February 26 09 Resoiutlon

CT - suggested Dav:d draft i:he Resoﬂutlons relatmg to
_ ’walver using precedents from prior years.
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This is Exhibit * W reterred to In_ the

Afiidavit of

May 1, 2017 o G\‘w HO s N
o Swom;be.rfcrf me this...........Q day
. r , of o N .
Dear Catherine . Crista C. Osualdinl 4y AD, 20 ].
a Notary Public and con}missionﬁ@& s, L Oe—m——u
Re: Your Conduct as a Trustee in and for the Province of AtbedaNotary Public, ACémmiggfa}'ugﬁa?&'fﬁ‘s"“.-~--

(y Appointment expires at the Pleasurén and for the Pro
of the Lieutenant Governor vince of Alberta

I am following up on our discussion March 20, 2017 regarding allegations made that as a
Trustee you have undermined a good working relationship between the Trusts and the
Companies. In my 15 years of experience, I never saw any conduct by you that would
support this. To the contrary, yoiu listened and tried to help by bringing to light the
mistreatment experienced from Roland Twinn, ‘ C i

1 was employed by the Sawridge Gioﬁp ‘of Companies for about 15 years until the fall of 2007
when I felt T had to resign as the Sawridge Hotel Manager in Slave Lake. I never had any

issues with your conduct nor do I know of any employees or managers having issues with
your conduet. I did however, has issues with the conduct of Roland Twinn.

My resignation resulted from a speeific incident where Roland was very angry over the
quality of the hotel food served to him. This led to a confrontation first with the server, then
escalated into-the kitchen, culminating with the assistant manager on duty. I went to the
Band office to speak with Roland. There were a number of band members listening to our
conversation immediately outside his office door. Roland complained, then belittled, berated,
cursed, swore and threatened me and my staf. Roland said he had the power throngh his

" . influence over others inchuding Mike McKinney, to have me fired. At first Roland was

composed but he lost control becoming enraged. Not only was my job at risk, but Roland
gaid he could turn the Corporate Head Office and Directors against me, He impugned my
competency as a manager saying the Hotel was poorly run and provided an inadequate
return o investment. Finally, he threatened physical violence against me and my staff, in
particular, the assistant manager he had the confrontation with. I felt I had to resign. My
staff wanted to sign a petition to bring me back but I told them not to. Roland’s abuse and
maltreatment of me leading to my resignation was not addressed. Instead, my resignation
was accepted, there was no exist interview, and my original resignation date of November
2007 was accelerated: I felt harmed by Roland, but further harmed by the response and
handling of the cause of my resignation. To my knowledge, Roland never faced consequences
for his conduct. It was common knowledge that when Roland did anything at the hotel, it
was covered up and nothing was done about it. His in house Band Lawyer, Mike McKinney,
also acted as in house lawyer to the Companies. Roland had special influence.

1 raised my concerns with Bertha I;.‘Hirondelle and others about Roland’s behavior,
including his treatment of my staff and his bullying behavior towards me. My complaints
about Roland’s conduct included the following: ' B

¢ Roland entered the Hotel and flaunted his power and authority, intimidating Hotel
staff: -
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Roland was caught smoking pot with Jamie McCoy outside at the rear of hotel by
-Chef Mike Laird. When this was raised, I was told to hide the evidence; ,
Roland always complained loudly and publicly about the food and service at the
.Hotel; : i ’ o . o .
Staff from the Hotel had to drive Roland home on various occasions because he was
' Roland smashed the window of his wife’s vehicle;
Management put huge resources into thoroughly investigating minor complaints by
Roland but ignored internal conterns such as Roland’s mistreatment of me and
others; - T o
Other managers were abused by Roland without conseguence; :
Even though the Band office was separated from the management of the Companies,
Roland as Chief and Trustee commanded power and influence;
Some of the management played favorites, stroking and protecting Roland and
responding to his commands, He was seen as the “owner”;
I lost confidence in my employer’s ability to protect Corporate employees; -

Mike McKinney worked in Band Office but was Roland’s employee, Mike McKinney -

protects Roland Twinn whe protects Mike MeKinney;

I wanted to bar Roland from the Hotel but senior management would not allow it;
Based on my personal information from management at the Sawridge Truck Stop,
they had similar experiences and problems with Roland and his wife, a

I do not believe anyone followed up:on my concerns or that any action was taken, It took
some time to recover from the trauma caused by the abusive conditions.

Yours Truly,

=
. David Nelson

~

[
{
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s om0 - . ServicsAddress:... - B1DCanbouTrallNE.
ST Sawrldgs Indlan Reserve 150(3

Slave Laks, Alberta -
TDG 2A0 ’

,h

. This is. Exhlbit )( » referred 1o In the
Afﬁdavit of .

) iy Y " uu_q._ —rv;J‘n V)
o "Swom before me thts U Y . -\
) Of oy .M% ' SN o A. D.' 20 l-“

R A Notary Pubiic, A c::mmissioner for Oaths
L e -« inand far the Province oi Alberta -

. - Crista C. Osualdmi
Notary Pubhc and Commissioner for Qaths
¢+, :in.and:forthe Province of Alberta
My Apporntment expires at the Pleasure
s of the Ligutenant Governor

it tin Tw!n-McCoy
-”Peggy" Ward

'R‘e.'

{ BT Thrs letter is to inform each of Roland Twmn, Bertha: L’Hrrondel!e, .lustln Twm-McCoy, and
j T Peggy Ward (the.“Respondent Trustees”).that | am making.a formal complaint.against them
pursua ntto the Code of Conduct and general trust law. The. Respondent Trustees.have,, -
breached the Code of Conduct in varrous wavs, Including, among other conduct- =

. |mgroper Beneficrag Ascertainment' . - .
: “THe-Respondent Trustees have excluded persons entltled to Benef' clary/Status under

the 1985 Trust and 1986 Trust and Included persons who are not entrﬂed to
Pagel



5.

Trustee Successrog:

The number of Band members has remained essentrallv static since 1985 ;

A384

Benefrcrary Status; i m breach «of the Trusts. The Respondent Trustees have been..
misconstruing the-enabling documents of the Truststo claim that band membersth,

" as determmed by the Band Council determmes status under the. Trusts. The Band

membership selection process has become politlcized and lacks ob;ectmty, fairness,..
independence, due process; and transparency. It does not accurately reflect-true, -
entitlement to.Band membersth and assuch, itis.an mappropnate and inaccurate
method:of. determmmg beneﬁcrary SEALUS. v 1 1 s, ol SR
Additionaliy, the Respondent Trustees have impaired and unreasonabiy delayed
efforts tocreatea proper beneficiary selection process. ATtibunal to determine Band
membership under the 1986 Trust and beneﬁciary status under the 1985 Trust was

" pefised by the Respondent Trustees for improper personal and polrtical reasons. n

particular, Roland*’ Inn vehemently re;ected the Tnbunal recommendation. ‘Asthe
&lrrent Chief of the' Sawndge Fnrst Nation, Roland Twinn has heavliy influenced the

. Band sei ectlon process. This re]ection is desprte the significant effort to establrsh a.

proper process, and despite srgmf‘ca nt legal adwce calimg on. the Trustees to amend
non-functional and non-Charter compilant Band Membership Ruies.f_ o SI
The Respondent Trustees lmproperly carried out their dutles as Trustees in relation to
the proper ascertalnment of Beneficiaries of the Trusts in various ways, Including:
.+ @ prioritizing the membership applications of certam applicants, includmg
: Individuals related to the Respondent: Trustees, over others appiicants, !
A admltting/delavmg Individials to memhershrp far improper purposes, R ‘
including improper politicat purposes to'affect votmg in Band elections, "
¢ improperly re;ecting appllcations and hmdermg the applications of other
“ - individualss - : ¥ Hest
d. attempting todelay the ascertainment of the beneficiaries of the 1985 Trist, in
"ah ‘attempt to also have beneficiary status determinéd by Band membership;
" e. such further and other particulars as may be established dunng an adjudication
ofthismatter, ... .. . -1 o ir cpne tal e gt e e

notwrthstandmg the 2003 injunction compelling the Trustees ta admit ali mdwiduals
entitled to Band membership and despite the large number.of applicants andlor, %
persons (over 478) registered as Sawrldge Indians by INAC. ... T e
The Respondent Trustees and their agents colluded in offermg a political hst of 20

minor children in the Court action involving ascertainment of the proper beneficiaries .

"of the 1985 Trust. Some of the proposed beneficiaries bear no relation to.the actual

beneficiary criteria under the 1985 Trust, and thus excluded minors who qualify whlle
includmg others who lrkely do not quaiifv
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6. The Respondent Trustees have |mproperly appointed successor. Trustees in a man er
that is inconsistent with their fiduciary dutres, best practices; advrce'and the Code (
Conduct. They limited the pool of candidates for the Trustee posrtf i £0 ""dxvlcluals

- whasupport them and thus the individuals appomted are ot indepe ‘dent and shar

. the-same conflict:of interest issues as the other Respondent Trustees. Despite th
Court's June 2012 comments on the need to separate the Band’s polltrcalfdecrsio
makers fram the economic decision’ makers for the Trusts, there is stxl , system'l,

~ placet to prevent elected Band off‘crals from bemg Trustees. Roland Twinn;
" Chlef of the Band, rs E trustee of the Trusts. T

;

7. Addltxonally, the Respondent Trustees also breached therr obhgatlons bv appomtmg
Justin Twin-McCoy, who is ineligible for the posrtlon of Trustee as he is not entrtl
be a benefi fciary’ of the 1985: Trust' R A I TR LTI

8. Aln the replacement of prevrous two Trustees, Walter FelrxTwm and Clara Mldbo,
Respondent Trustees gave |mproper notlce and faxled to consult wi 1 me: The |den
of the replacement candldate was not d;sclosed tome untll the meeti _ wher
new Trustees were appointed SR

Host:le Intolerant Uncoo eratxve Evaslve and A‘ - resswe Conduct'“_' .
9. The Respondent Trustees, and in partlcular Roland Twlnn, have attacked me

personally ln breach of the Cade of Conduct. ‘Such attacks have mcluded threatenl ng
. to revoke: my membershipasa woman who “married in” and to take away our. hom
on the reserve, interfering with my:contractual relations, and offenswe languag"" 'ton
and attitude: This is in'breach of the. obllgatlon of trustees {o'be pohte, respectf \
courteous to the other Trustees: The Respondent: Trustees have allowed thelr agent
Paul. Bujold, to.scream at me on more than one occaslon and falsety accuse me:
withott. consequence. S meatere o el el R T

10. The Respondent Trustees have been spreadmg false clairns about me, mcludmg to t 8.
benefrcrarnes of the Trusts, both personally and through thelr agents. The Respondent
Trustees have falsified the crrcumstances and facts in which my professronal servlces
were performed and have. relied on these falsrfications to refuse. compensatlon for .
services. This includes fallmg to pay in full my 2002-2006 rendered Accounts arbltrarlly ;
and unfairly.. In the past, fees above the mee’dng fees have been paxd to other L
Trustees, such as Bertha L’l-llrondelle and Clara Midbo, and. fees were pald to a non-
Trustee who performed the same service as me The Respondent Trustees are .
suggestmg that | am attempting to recelve compensatlon thatlam not entltled to.
Hewever, the Respondent Truistees; through their counsel; offéred: an amountin '

-relation to-my- fees- to iriduce me to sign the “psset Transfer” wtuch functronally
meant the appolntment of Justm Twm-McCov. e
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=== = —~—Resoluition directing the Companies to give the Band $1,500,000 even though the Band R S
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11. The Respondent Trustees have also engaged in repnsals gainst e
speaklng to confllct of interest issues. This has created a
envrronment th behawors that lnclude lack of comm

for mforma ] on and rny recommendatlons,

' ,to fulf'll my Trus als

12, The Respondent Trustees have treated me unequally and unfairly by h
thelr legal fees incurred In relatlon to the adminlstratlon of the Trusts
Trusts in full whlle refusmg to fund my reasonable legal fees for th
unequal tréatment is lnconslstent with falr procedure and coopera

' impa:red my. ablhty to discharge my duties as a Trustee. I have had t fic
personal expense and loss to pay for: legal representatuon;m unneces ry proceeding
brought or requlred by the Respondent Trustees., These proceedl' g
a method to attempt to. sxience me; elther through removalasa truste

‘ economlc and, other attritlon and attack

13.The Respondent Trustees, through their agents, have prevuously attempted toappoln
' ablased arbitrator in a rushed process to hear Code of Conduct dlspute :
that IS mconslstent wlth falr: ‘procedure, objectw:ty, and t "nsparency

Confllct of lnterest and Bad Falth Conduct

1.:.The: Respondent Trustees;have been makmg dec:slons based.on- Band p
sy consideratxons and thelr own personal lnterest rath than the biest.inte
* beneficiariés of thi réach o ‘obligations Under the n
““dnd geheral trist iaw, The gonflict of interést inherent i being both a Trustee and
., elected ofﬂclal of Fthe Band -which has prewously heen recognlzed by the Cou .

proceedings relatir ‘ ' |

. desighate
desrgnate several ind duals who they had a personal lntetest in as beneflclar ', 4
- the Trusts through-an éxpedited process.that unfalrly prejudlces other appllcants for :
: benef‘crary status. in"addition to- simply expediting they process for some, they are L
e "excluding or hmdering other mdlviduals who Ilkely are proper beneficiaries of the
. Trusts. : '

3. Roland Twinn did not recuse hlmse!f from voting March 18, 2015 0n the Trustee

“z-{snota beneficiary and Roland is the current Chief of the Band. The Band is funded by
the Trusts to participate in the 2011 Trust Action (and the Band 3 ln house legal
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counsel is subsidized by Companies owned by the Trusts) and has advised the Court
that the Band membership system is working fine. e :

4, The Respnndent Trusteeshave conducted themselves in such a way as to necessitate
unnecessary legal proceedings. They have had their legal fees pald in all of these
proceedings. Legal fees well:exceed 52 000, 000 in total. Many of these proceedmgs
have been brought to obstruct the proper administration of the trust and maintain the
Respondent Trustees posntion of political power over the Trusts, and were not inthe
best mterest of the beneflclanes.

5. The Respond ent Trustees have used legal counsels’ whoarein posﬂions of confhct of
interest. 2 : : .

6. The Respondent Trustees have 1mproperly de!egated their Trustee l’eS‘[JOI‘!SIbllltIES to
their agents Paul Bujold, the Trust Admmlstrator, and Brian Heidecker, the Trust Chair.
M. Bujo!d and M. Heidecker have been hastﬂe, evasive and uncooperative, have
failed to prowde me with appropriate information regardmg their actions, and have
' managed litigation related to the Trusts inan oppresswe manner.

5 Procedural issues : ' '
( ES ' | have tried to discuss these matters and resolve these dlsputes Informally. If adjudicatmn is
b required, it is my opinion that these complaints can only be resolved by the Court system, as
* b - they involve matters outside of the Code of Conduct, the facts and law are inextricably linked
to 3 existing Actions and a fair and balanced process is required. Medlation or arbitration are
inappropriate and Inadequate venues to resolve both my complamt under the Code of
Conduct and the complaints that the Respondent Trustees have previously made against me.
As these matters are inextricably lmked they must be heard together in Court.

- My offers to meet ohe on oneand ina Binding Issue Resolution Process wnth the Respondent
Trustees have heen refused, [ previously agreed to meet November 25, 2015 if certain
conditions were met. These conditions Include the presence of a mutually acceptable outside
facilitator, a right for me to bringa person to support me, agreement on ground rules and the
exclusion of the agents of the Respondent Trustees, Mr. Heldecker and Mr. Bujold. Mr.
Heidecker and Mr. Bujold have been very hostile to me in the past and their presence will
reduce the chance of any resolution. Since the last meeting of the Trustees, | have not been
contacted at all to discuss implementation of the conditions to ensure a good faith, bona fide,
- balariced and safe process.

Yours Truly,

:NC;C/%CA (L (; &(j/)ﬂ4

Catherme Twinn
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CIOURT FILE NO.
COURT

JUDICIAL CENTRE

Form 49
Alberta Rules of Court
Rule 13.19

liO3 14112 and 1403 04885

COURT OF QUEEN'S BENCH OF ALBERTA

EDMONTON

IN THE MATTER OF THE TRUSTEE ACT, R.S.A. .

© 2000, c. T-8, AS AMENDED, and

APPLICANT

RESPONDENTS

DOCUMENT

ADDRESS FOR SERVICE McLENNAN ROSS LLP

AND CONTACT

INFORMATION OF

PARTY FILING THIS
DOCUMENT

IN THE MATTER OF THE SAWRIDGE BAND INTER
VIVOS SETTLEMENT CREATED BY CHIEF WALTER
PATRICK TWINN, OF THE SAWRIDGE INDIAN
BAND, NO. 19, now known as SAWRIDGE FIRST
NATION, ON APRIL 15, 1985 (the “1985 Trust”),

AND
IN THE MATTER OF THE SAWRIDGE TRUST
CREATED BY CHIEF WALTER PATRICK TWINN,

OF THE SAWRIDGE INDIAN BAND NO. 19,
AUGUST 15, 1986 (the 1986 Trust")

CATHERINE “i‘WINN, as Trustee for the 1985 Trust and the 1986 Trust

" ROLAND TWINN, BERTHA L'HIRONDELLE, EVERETT JUSTIN TWIN AND MARGARET

WARD, as Trustees for the 1985 Trust and the 1986 Trust

AFFIDAVIT OF CATHERINE TWINN

‘Lawyer: Crista Osualdini
Telephone: (780) 482-8200
Fax: (780) 482-9100

Email: cosualdini@mross.com
File No.: 144194

#600 West Chambers
12220 Stony Plain Road
Edmonton, AB T5N 3Y4

AFFIDAVIT OF CATHERINE TWINN

SWORN ON THE 6™ DAY OF OCTOBER, 2017

1, Catherine Twinn, of the Sawridge Indian Reserve 150 G and the City of Edmonton, in the Province of
Alberta, SWEAR AND SAY THAT:

1. Iam a trustee of the Sawridge Band Inter Vivos Settlement, April 15, 1985 (the “1985 Trust")

and the Sawridge Trust, August 15, 1986 (the “1986 Trust”) (collectively referred to as the -

C:\Users\dpfeifle\ND Office Echo\EU-YX2XXPYH\Affidavit of Catherine Twinn - Sworn Oct 6, 2017 4157-9910-9133 v.1.docxPage 1 of 2
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“Trusts”), and, as such, have a personal knowledge of the matters hereinafter depoéed to, save
where stated to be based upon information and belief, :

2. I have reviewed the Affidavit of Paul Bujold filed August 30, 2017 (the “August 2017 Affidavit™)
- and wish to respond to certain evidence provided by Mr. Bujold and advise the Court that I
generally dispute his information contained in the August 2017 Affidavit,

3 Mr. Bujold states at paragraph 10 of his Affidavit that he refutes my evidence that the Trusts
have spent more than $4 million dollars on the 1103 and 1403 actions. Those terms are defined
in Mr, Bujold’s affidavit.

4. Following the filing of the August 2017 Affidavit, Mr. Bujold circulated meeting materials to the
' trustees of the Trusts in relation to the September 2017 trustee meeting. In these materials a
chart was included that set out the total legal expenses paid by the Trusts in relation to the 1103
and 1403 actions. These expenses amounted to over $4.2 million dollars and do not include my
claimed expenses or all of the Office of the Public Trustee's expenses. Attached as Exhibit “A”

to my Affidavit is a copy of the expense chart. : ‘

5. Attached as a separate document to Mr. Bujold’s report was a chart that set out the accumulated
fees of those parties who had claimed reimbursement and had not yet received same. These
fees primarily are my own and the Office of the Public Trustee’s. Attached as Exhibit “B” to my
Affidavit is a copy of the unpaid-expenses chart.

6. I swear this as evidence for the Court and for no improper purpose.

e Tonn

CATHERINE TWINN

SWORN BEFORE ME at the
City of Edmonton,

in the Province of Alberta
the 6% day of October, 2017

N N e N e e e s

Commissioner for ORtAs in and
for the Province of Alberta

Crista C. Osualdini
Barrister & Solicitor
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Year

Amount

2010 Total Legal

220,069.53

Legal Actions

Trust Setup by Trustees, Identification of Beneficiaries by Trustees

2011 Total Legal

403,297.37

Taxation by Trustees, Passing of Accounts by Trustees, 1103 Action
by Trustees .

2012 Total Legal

362,442.82

1103 Action by Trustees, Appeal by Trustees, Passmg of Accounts
by Trustees

2013 Total Legal

1103 Action by Trustees, Appeal by Trustees,Passing of Accounts
by Trustees

182,436.40

1103 Action by Trustees, Transfer of Assets 1 by Trustees, Transfer
of Assets 2 by Trustees, 1403 Actiori by Catherine Twirin = - -

2014 Total Legal -

2015 Total Legal

387,692.92

658,589.01

1103 Action by Trustees, 1403 Action by Catherine Twinn, 1503 .

2016 Total Legjﬂ

1,093,572.20

Action by Catherine Twinn, Code of Conduct 1 by Trustees,

1103 Action by Trustees, 1403 Action by Catherine Twin,; 1503
Action by Catherine Twinn, Code of Conduct 1 by Trustees, -
Settlement Costs Code of Conduct by Catherine Twinn, Appeal by
Catherine Twinn and OPGT, Application for Stay by OPGT, Costs
Application by Catherine Twinn, Appeal by Maurice Stoney

2017 Legal To Date
(Aug 2017)

914,341.29

1103 Action by Trusteég, 1403 Action by Catherine Twinn, 1503
Action by Catherine Twinn, Code of Conduct 2 by Trustees,

|Settlement Costs Code of Conduct by Catherine Twinn, Costs

Application by Catherine Twinn, Appeals by Maurice Stoney,

. |TOTAL

Pricilla Kennedy, Patrick Twinn et al

4,222,441.54

‘This is Exhibit *

A " referred to in the

" Affidavit of

Cotheg

e TToian

Sworn before me this ___day

of ___Octeone—: og 11

_(“\A&

A Commlss:oner for Qaths

in &nd for the Province of Alberta -

Crista C. Osualdini
Bamster & Solicitor
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Firm

Amount

Actions

2014 Legal Outstanding

87,334.61 |Catherine Twinn

2015 Legal Outstanding

330,949.28 |Catherine Twinn, Hutchison Law

2016 Legal Qutstanding

956,955.73 |Catherine Twinn, Hutchison Law

2017 Legal Qutstanding

" 623,309.50 |Catherine Twinn, Hutchison Law, Trustees Cade of Conduct

"I Total Outstanding {Aug)

1,998,549.12

Unknown Amounts

JPatrick Twinn et al, Maurice Stoney et al, Priscilla Kennedy

This is Exhibit 6 " referred to in the ‘
Affidavit of

Cothrearme  TionN
Sworn before me this ﬁ;b__day

of Oxtobe™ 201

e L O~

_ ACommissioner for Oaths
in apd for the Province of Alberta

. Crista C. Osualdini
Barrister & Solicitor
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January 21, 2016

DELIVERED

The Honourable Mr. Justice D.R.G. Thomas

Law Courts Buitding
1A Sir Winston Churchill Square

Edmonton AB T5J OR2

Dear Sir:

RE:

“  Dorls Bonora |

dotis.bonora@deniens.com
D +1 780423 7180

Dentons Canada LLP

2000 Manulife Place

10180 - 101 Street

Edmonton, AB, Canada T5J V5

T 41780 423 7100
F +1 780 423 7276

File No.; 551880+

1985 Sawridge Trust - Action No. 1103 14112
December 17, 2016 - Reasons for Judgment
sttrabutlon Scheme -

Please find enclosed herein the proposed distribution arrangement for the 1985 Sawridge Trust, as -
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A.

Proposed Distribution Arrangement

of the Sawridge Band Inter Vivos Settfement (“Trust”)

Introduction

The court has directed that the trustees of the Trust propose.a distribution scheme for the Trust,
The Public Trustee has been tasked with ensuring fair treatment of minors in the distribution of
assets, identifying potential minor beneficiaries and high level review of the distribution process
but such supervision is to be done at the highest level and only. to ensure a fair and equitable
distribution.

This proposed distribution scheme is provided for information as we understand that the Court
" has’concerns and jurisdiction over the protection of minors. = = " o - - C

The Trust was estéblished to invest assets of the Sawridge First Nation to'prbvide funds for the
members of the Sawridge First Nation and for the future generations of members of the Sawridge
First Nation. (Paul Bujold Questioning on Affidavit: page 75 line 7-13) (Tab “A”)

The application before the court is to determine a definition of beneficiaries and this proposed

distribution scheme will address the payment of funds from the trust and to whom such payments
should be made. " .

Intentions of the Settlor

In the trust deed, the opening paragraph ‘says that the Settlor desires fo create an inter vivos
settlement for the benefit of the individuals who at the date of the execution are members of
Sawridge Indian band No. 19... and the future members of such band... and for that purpose has
transferred to the trustees property. (See Trust Deed Tab “B").

The intentions of the Settlor were to set aside funds to provide for the members of the First Nation
over many generations. The Settlor was the Chief at the time and he certainly would have had
the ability to decide to pay out capitat distributions to his members if he thought that was in their
best interests. His desire and vision was not to squander the resources of the First Nation but
instead fo invest the assets so that the resources would be available for many successive
generations.
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C. Proposed Scheme of Distribution

1.

Introduction

The distribution of funds from the Trust must be according to the Trust Deed. The Trust Deed
says that the funds will be paid.out according to the discretion of the Trustees and based on the
benefit to the beneficiaries of the Trust (paragraph 6 of the Trust Deed Tab "B"). In the Trust
Deed the Trustees may make payments from the income or the capital of the Trust as. they see fit

‘in their unfettered discretion, and as is appropriate for one or more beneficiaries. In paragraph 8
“of the Trust Deed, the Trustees are authorized to do all acts necessary, or desirable for the

purpose of administering the Trust for the benefit of the beneficiaries. Thus it is clear that the

administration of the Trust and the payment to beneﬂcianes is to be focused on the benefit of the ‘
* beneficiaries and their families. :

Distribution of Funds as per the policies of thé Trustees

Since the 1985 Trust was established, no distributions have been made from the Trust. Payments
have been made from the 1986 Trust. In 2009, the Trustees engaged the Four Worlds Cénter
for Development Learning to prepare recommendations for the development and implementation

- of the- Sawridge Trust's beneficiary program: After consultation-with the Trustees and-members of - -

the Sawridge First Nation, a number of balancing principles were identified in the report done by

" the Four Worlds Center for Development Learning. One of the balancing principles was to .
balance the needs of present and future generations. Further, the beneficiaries identified that

there was a need for limits on benefits and understood that there are finite limits to benefits that
can flow from the trust in order to benefit all beneficiaries and the community over time.

Following the release of the. Four Worlds Center report, the Trustees engaged in a process fo
develop policies for the payment of funds from the 1985 and 1986 Trusts. The Trustees were

exercising their discretionary power to determine which policies to put in place, and how funds

would be paid under each policy. To date the policies have been used to make payments from

the 1986 Trust.

The Trustees will use the same policies for the 1985 Trust once the uncertainty

around the beneficiary definition is solved.

The Sawridge Trustees passed a number of policies that provide for benefits to the beneficiaries
of both the 1985 and 1986 Trusts and to the dependents of beneficiaries of both trusts. The

policies are as follows:

a)

b)

Health, Dental, Vision Care and Life Insurance benefit - program provides
for health, dental, vision care to the beneficiaries and their dependents and hfe
insurance benefit to the beneficiaries;

Education Support Fund benefit - this benefit provides payments for the
beneficiaries or their dependents to provide for tuition and fee support, support

*_for books and equipment, living expense supports while the beneficiaries or

c)

their dependents are attending a recogmzed education program;

Addictions Treatment Support Fund benefit - this benefit provides for the
beneficiaries, or their dependents to attend eligible treatment programs;
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d) Child and Youth Development benefit - benefit provides up to $10.000 per
annum to assist with costs associated with caring. and educating a special
needs dependent on a reimbursement or prepaid basis and up to $8,500 per
annum fo assist with childcare costs for a dependent on a reimbursement or
prepaid basis; .

e) Compassionate Care and Death benefit —this benefit provides paymenis toa
beneficiary for travel costs for family members travelling to visit an ill or injured
family member, reasonable accommodation costs, reasonable meal costs for
the beneficiary and family, parking costs and child care costs for underage
children. It also provides for heme modifications, special equipment or dietary
supplies or special medications not covered by the health plans. The death
benefit provides the cost of transporting remains of the deceased, cost of burial
‘or cremation, cost of the wake, the funeral and headstones, cost of transporting

the beneficiary and family to the funeral, costs of accommodation, meals for:

the beneficlary and family, if the funeral is held at some distance;

f) Seniors Support benefit - this benefit is to provide support for elders who

have provided much to the building of the community and IS a monthly

““supplement fo otfief governmért programs réceived by the 'senior;”

g) Personal Development and Alternative Health benefit - this benefit provides
the beneficiaries, or their dependents, including children, money up to $2,000
per annum for fithess and nutrition, self-esteem building programs, payments
for alternative health, herbs and supplements and fitness equipment, visits to
traditional healers, inpluding the costs of transportation and other expenses;

h) Income Replacement benefit - this benefit provides an income replacement
of up to $5,000 per year for any beneficiary if they lose income as & result of
attending a personal healing program- or because of extended sick leave from
work because of an illness;

I) Recognition of Beneficiaries and Dependents Educational Achievements

- this benefit provide a recognition of $250 or suitable gift along with a framed

certificate to a graduate of a recognized educational program to assist with
finding employment or celebrating their achievement;

J) One Time Only “Good Faith” Cash Disbursement - this benefit provides a
one-time payment to every beneficiary of $2,500, either immediately if they are
an adult or upon the beneficiary attaining the age of 18,

A copy of each of the policies is attached as Tab “C". Thé brochiurfes provided in respect of sach
of the policies which are provided to each of the beneficiaries are attached as Tab *D".

At the present time, these are the policies which have been approved by the Trustees to support
the beneficiaries of both the 1985 and 1986 Trusts. The Trustees continue to investigate.the
needs of the beneficiaries and their dependents and continue ta discuss new policies for payment
of benefits as needs arise. The principles behind the payments relate to strengthening individuals
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i in the community and strengthening the community as a whole. These principles were identified
‘ as important to the First Nation.

. 3. Distributions Available to Minors

L Of interest to the Court and t¢ the Public Trustee is how minor children who are the children of
beneficiaries are treated. If a minor is a member of the First Nation then they are entitled to all
. the benefits under all of the policies. The following policies provide for the benefit of the families
.” pis and dependents of a beneficiary, including their minor chlldren and dependents who are not
' members:

Y a) The Health, Dental, Vision Care benefit - program provides for health, dental, vision care
, - for beneficiaries and their dependents who are under 18 or under 25 if they are attending
L _ a post-secondary institution.

J :

b) The Education Support Fund benefit provides funding to an eligible dependent who is a
natural or adopted child of an eligible beneficiary which child is under 25 years of age
and registered in a full-time or part-time education ‘program with an accredited educational
mstututlon -

. S c) The Addictions Treatment Support Fund benefit provndes a beneft to an ehglble
L’ dependent which will include a natural or adopted child of an eligible beneﬂciary which
= child is under 25 and living at home with the eligible beneficiary.

{ ‘l—':. . d) The Child and Youth Development benefit provides funding for a child of the beneficiary
= - who suffers a permanent physical or mental disability, who is a natural child or adopted
. child of an eligible beneficiary, as well as for child care, if requxred for all children of
’ beneficiaries who are working or going to school.

g) The Personal Development and Alternative Health benefit provides funding for an eligible
dependent of a beneficiary which will include a natural or adopted child who is under 25
years of age and living at home with an eligible beneficiary. This policy provides for the
payment of all manner of programs for children including sports and fitness programs.

) fy The Income Replacement benefit provides a benefit to an eligible dependent of a
- beneficiary who is a natural or adopted child who is under 25 years of age and fiving at
home with the ellglble beneficiary.

g) The Recognition of Beneficiaries and Dependents Educational Achievements benefit

provides for the dependents of a beneficiary to receive recognition for educational

achievements. A dependent is defined as a natural or adopted child of an eligible

S beneficiary provided the dependent is living with the benef iciary or still considered to be a
- . ’ dependent of the beneficiary.

h) The Compaésionate Care and Death benefit - provides payments to a beneficiary or their
children for expenses as set out in the policy.

. The policies that do not provide for minors are the Senior's Support benefit and the Cash
- Disbursement benefit.
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" Thus it can be said that almost all of the policies provide a benefit to minor dependents (up to the age

of 25 or older) of beneficiaries even though the dependent is not a beneficiary. Once the child is no
longer dependent as defined in the policies, the child is no longer eligible until they apply and become
a member of the Sawridge First Nation. It is submitted that virtually all the needs of a minor child are
covered by the policies. " If there are needs identified that are not covered above, the Trustees have
an ability to implement new policies to cover such needs. The Trustees recognize the need to assess
the needs of the beneficiaries and their families and the'needs of the community and implement new
or replacement policies that best meet the needs of the beneficlaries and their dependents and that
best meets the needs of the community.

We must be mindful of the fact that the First Nation conéjdérs itself to be @ community and a family
that supports one another. The principles identified in the Four Worlds Report clearly show that there
Is a focus on both individual and community development. ’

The minors of the Sawridge First Nation have not been forgotten in the trust or in the benefits paid by
the trust. The Trustees know that the First Nation can only be successful by nurturing and providing
for the children who will be the members and leaders of the First Nation in the future.

The struggle of the Trustees in making payments under the policies is that almost 50% of the annual

" funding provided to the trusts  from the companies has been-paid in“legal fees in- this and related --

litigation. The trusts could provide greater support for its members if this litigation could be
concluded. ' . .

4. Proposed Distribution Scheme: Proposal to provide for Present Beneficiaries and their
families into the future

The Trustees are requesting that the Court approve a distribution scheme that would allow the
Trustees to follow the policies set out above and future similar policies for the benefit of the
beneficiaries of the trust and their dependents as such are defined in each policy.

Beneficiaries: The beneficiaries of the Trust will be the members of the First Nation as is set out
in the Membership List maintained by the First Nation. The dependents 6f those beneficiaries will
receive the benefits set out in the policies. The Trustees propose to ask the court to amend the
definition of beneficiary in the trust as set out in Tab "E" attached by striking the necessary words
from the definition to remove the discriminatory language. ‘

Trust Payments: There will be distributions whether of income or capital in accordance with the

policies set out above and future policies passed. These payments are in accordance with the
trust deed.  In this way the Trust can continue to provide for the needs of the current
beneficiaries and their families and for the beneficiaries and their families in the future.

Two Pools of Funds : The court identified the need to establish two pools of funds. The
Trustees propcse to satisfy this requirement by identifying those funds which are necessary for
the provision of payments under the policies on an annual basis for those beneficiaries and their
families which are identified at any given time and by keeping invested the funds for future
generations of beneficiaries and their families.

Pool Number One: At the present time, the Trustees prepare a budget of their expected
requirements and provide that budget to the directors of the corporations whose shares
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are owned by the Trust. The directors then provide the trust with the necessary funds to

meet the budget. The Trustees always have the abifity to request further funds from the

directors if the need arises. This will in essence be pool number one.

Pool Number Two: The second pool will be the current and future investments of the
Trust, which will be available for the current and future beneficiaries and their dependents
according to the policies in place at any given time. ‘

Complete Capital Distribution

We do not interpret the Court judgment as directing a full and complete capital distribution of the
frust but in the event that such is mterpreied by any party we set out the dangers of such an
interpretation below.

Capital distributions have besn examined extensivély and have been viewed as a dangerous
exercise of discretion for First Nations. First, there would need to be a liquidation of the Sawridge
branded hotels and businesses that are currently owned by the Trust. 1t would destroy the vision
of the Settlor of the trust. The ability to know the numbers of future generations is limited and thus

lt wnII be very dlfﬁcult to determme the people who are to be prowded for in the future

Capital distributions from the trust can also be viewed as a form of welfare and can lead to a
dependency on payments resulting in the same effect as federal welfare payments: thus, reduced
interest in education and diminished motivation and work ethic leading to reduced employment-

all contribuﬁng to greater social problems. If beneficiaries begin relying on capital distributions as
a source of income, a full and complete capital distribution could also leave beneficiaries in a -

position where reckless decisions are made upon a recerpt of a windfall that cannot be sustained
by future distributions from the trust. ' : .

A full capital distribution would also divert resources away from the social programs outlined in
the proposed distribution scheme that were established for the income beneficiaries of the Trust.
Capital is a reserve source of funds to supplement the valuable social programs supported by
Pool Number One.

An expectation for capital distributions can also lead to greater conflict in the question of tripal
enrollment and disputes arising regardmg tribal cutlzenshlp

A consideration which is particularly striking given the current economic outlook in Alberts is the
uncertainty and unpredictability of natural resource markets. Retaining trust capital will help
moderate future uncertainties and can add to Pool Number One established for income
beneficiaries in the trust and their dependents. Maintenance of .capital will also allow
diversification of investments to also moderate risk throughout a recessionary economy.

Some benefits to capital distributions have been identified, such as the ability for beneficiaries fo
meet their urgent needs and to shift agency in the determination of how the money should be
used away from the tribal governments to individuals and families. As well, capital distributions

. can be used sfrategically as a policy tool and can incentivize certain goals such as school
enroliment. Although, we acknowledge these benefits, in most cases these benefits would also be

achieved with small, one-time capital distributions, such as the One-Time Good Faith Cash
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Disbursement. The benefits could be eroded with larger capital distributions, if larger distributions
exacerbate the dangers we have noted above,

Nature of a Discretionary Trust .

a. Discretionary payments for the needs of beneficiaries

The distribution of Trust funds is to be paid to the benefit of the beneficiaries and their families.
The Trustees have an unfettefed discretion as to how to direct the distribution of income and
capital from the Trust in the nature of a discretionary trust. ‘A dlscretlonary trust is described in

Waters on Trusts as a trust “in which the creator of the trust... imposes the duty upon the trustess ~

to distribute income or capital among the beneficiaries described in the trust instrument... as the
trustees think fit’ [Donovan W.M. Waters, Mark Gillen & Lionel Smith, Waters’ Law of Trusts in
Canada, 4% ed, (Thomson Reuters Canada Limited: Toronto, 2012) at p 36 (Waters on Trusts).] It

Is the duty of the trustees to consider when and how.the discretion ought to be exercised and the -

decision of the trustees must fall within the objects of the trust and the power conferred upon the
trustees (Waters on Trusts at p 988). The trustees of a discretionary trust are also bound by the
fundamental duties of a trustee, that is: not to delegate their duties; not to personally benefit from
the trust property; to act with honesty and act with the prudence expected of a reasonable person

~ administering their own affairs; and to decide on fhe exercise of their discrétion’in line"with the

best interests of the beneficiaries (/bid at pp 908, 988),

b. Avoiding Capital Payments to beneficiaries which destroys the Trust .

In circumnstances where the trustees of a discretionary trust have unfettered discretion as to the

distribution of income and capital, then their decision as to the quantum of the distribution,
aliocation of the distribution between income and capital and the recipients of the distribution
should be deferred to by the court. The frustees have the duty to consider whether the discretion
to distribute income or capital ought to be exercised; however, it may be the case that the
trustees determine that it is in the best interests of the beneficiaries to annually distribute income
to the benefit of the beneficiaries and their families but to postponé the collapse of the trust by
distributing capital. As discussed below, the court should only interfere with the exercise of the
trustees’ discretion in exceptional circumstances.

¢. Jurisdiction of the Court to direct payment of funds

The Court should only intervene to direct the payment of funds from the Trust when the Trustees

fail to given proper consideration as to whether their discretion ought to be exercised. Or

alternatively, when the discretion was exercised but the Trustees either acted outside the scope
of the power cenferred upon them in the trust deed or took into account irrelevant or
unreasonable considerations in making their decision. No remedy has been sought in respact of
distribution of the trust and there is no evidence of the Trustees acting outside the scope of their
power or taking into account irrelevant or unreasonable considerations.

When considering the degree of control a court can exercise over a trustee that holds absalute
discretion, Waters on Trusts notes that an axiomatic feature of a trustee's dispositive discretion in
a discretionary trust is “that provided the trustees act with good faith (i.e., honestly, thoughtfully,
objectively and fairly) in the exercise of their discretion, the court will not mterfere or counter their
decision” (/bid at p 1203, fn 149). Gisborne v Gisborne [(1877), 2 App. Cas. 300 (H.L.)] is the
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‘ leading case from the House of Lords which represents the principle that the court should not

interfere with the discretion of trustees unless there is some “mala fides", meaning bad faith or
fraud. The Ontario Court of Appeal in Fox v Fox Estate extended the definition of mala fides to
circumnstances where the trustee’s discretion is conducted in an undesirable manner or if the
discretion is influenced by exiraneous matters [28 O.R. (3d) 396 {1996} at para 12 (Fox)}, In Fox,
the extraneous consideration impugned by the Court of Appeal was based on religious
discrimination rather than a consideration of what would benefit the beneficiaries as specified in
the trust deed. ' : '

Alberta courts have confirmed the principle adopted in Fox in McNeil v McNeil [2006 ABQB 636]
and Lecky Estate v Lecky [2011 ABQB 802 (Lecky)]. Alberta courts have confirmed that if the
trustees are acting within the scope of their duties conferred upon them by the trust deed, then
their exercise of discretion should be “afforded considerable deference” (Lecky at para 50).
Waters on Trusts summarizes the principle as established in Canadian law; the court will not

intervene with the decision of the frustees who are exercising their disz;retibn if they do not agree -

with the decision or would have not have made the same decision but will intervene if the
decision was so unreasonable that no “honest or fair-dealing” trustee would have made i, if the
trustee took into account irrelevant considerations with. respect to the decision, or when the

as to whether the dlscretlon ought to be exercised (Waters on Trusts at pp 989-890j. ~

. Proposal to Provide for the protection of minors and reporting to the Public Trustee

The Trustees would propose to provide a report to the Pyblic Trustee identifying the payments
that have been made to beneficiaries from the 1986 trust since 2009. The report would not
identify individuals, but would identify the amounts paid. This will allow the Public Trustee to
assess whether the payments are being made in a fair and equitable manner.

. Conclusion

We submit that the above proposed distribution scheme meets all criteria for this discretionary
trust, meets the criteria set for the trust by the Court and allows the Public Trustee to satisfy its
mandate. The Public Trustee is assured that the trust is providing benefits to minor dependents
through their adult beneficiary or to the minor directly if the minor is a member. Parents can
apply on behalf of a minor for the minor to become a member of the First Nation'in order for the
minor to became a beneficiary of the Trust. The child as an adult could on their own apply to

" “become a member. The Sawridge Trust poficies provide cradle to grave suppart programs which

isa peneﬁt to the future of the First Nation members:
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I was basing'this on documents and conversations thal T
have had with various individuals inclﬁding the
trusfees about the reason for the establishment of the
1985 Trust.

Okay. So which trustees did you discuss that with?

All of them. | | .

All of them,'qkay. Can you give me a bit of a summary

of what ~- let's start with Catherine Twinn, what her

recollection was about the purposes or intention of the

Trust? A

What the purpose of the Trust was to provide for the
economic future of the members of the Sawridge First
Nation. That was pretty much understood by everybody.
But not Bi114C—31 individuals?

Well --

At that time?

Right, right.

At that time, okay. So when you say the members, you
mean the members that existed prior to ~-

In 1985. '

-- Bill 31, okay. And anything else that Catherine
Twinn wés able to advise you on or inform you about on
the background or the purposes of the Trusﬁ?

Well, the concern, and I can't remember exactly where I
got the iﬁformation, but I remember from looking at the

court record of the constitutional challenge on Bill

C-31, and some of the testimony of Walter, Chief Walter

Accudergss Feporting Services

f*w‘vj ——
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SAWRIDGE BAND INTER VIVOS SETTLEMENT

DECLARATION OF TRUST

THIS DEED OF SETTLEMENT is made in duplicate the %

day of April, 1985
BETWETEHN :

CHIEF WALTER PATRICK TWINN,

of the Sawridge Indian Band,

No. 19, Slave Lake, Alberta,
_(hereinafter called the:"Settlox'), .

OF THE FIRST PART,

- and -

CBIEF WALTER PATRICK TWINN,

GFORGE V. TWIN and SAMUEL G. TWIN,
of the Sawridge Indian Band,

No. 19, Slave Lake, alberta,
(hereinafter collectively called
‘the "Trustees"),

OF THE SECOND FART.

WHEREAS the Settlor desires to create an inter

vivos settlement for the benefit of the individuals who at

the date of the execution of this Deed are members of the
SaQridge Indian Band No. 12 within the meaning of the
provisions of the Indian Act R.S.C. 1970,'Chaptér I-6, as
such-provisibns existed on the 15th day of April, 1982, and
the future members of such band within the meaning-of the

said provisions as such provisions existed on the 13th day

\Q

th
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of April, 1952 and Ffor that purpose has transferred to the
Trustees the property described in the Schgdule hereto;

AND WHEREAS the parties desire to declare the
trusts, terms and provisions on which the- Truskees have
agreed to hold and administer the said property and all
other properties that ﬁay be acquired by the Trustees

hereafter for the purposes of the settlementy,

NOW THEREFORE THIS DEED WITNESSETH TEAT in con81d-

eratlon of the respectlve covenants and agreements here1n
contained, it is hereby covenanted and agreed by and between

the parties as follows:

1. . The Settlor and Trustees hereby establish a trdst.

fund, which the Trusteesg shall administer in accordance with.

the terms of this Deed, )
2. In this Settlement, the followiﬁg terms shall be
interpreted in accordance with the following rules:

{a) "Beneficiaries® at any particular time shall mean
all persons who at that time qualify as members of
the Sawridge Indian Band No. 19 pursuant to the
provisions of the Indian Act R.S.C. 1970, Chapter
I-6. as such provisions existed en the 15th day of
April, 1982 and, in the event that such piovisions
are amended after the date of the execution of

this Deed all persons who at such particular time
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wggld qualify for’ membership of the Sawridge
Indian Band No. 19 pursuant to the said provisions
as such provisions existed -on . the 15éh day of
April, 1982 and, for 'greater certainty, no persons
who would not qualify as members of the Sawridge
Indian Band No. 19 pursuant’ to the said provi-
sions, as such provisions existed on the 15th day
of April, 1982, shall be regarded as "Benefi-~
ciaries”  for the purpose of this Settlement
whether or not such persons become or.are at any
time considered to be members of the Sawridge
Indian Band No. 18 fof all or any other purposes
by virtue of amendments to the Indian Act R.S.C.
1970, Chapter I-6 that may come into force at an}
time after the date of the execution of thi; Deed

or by virtue of any other legislation enacted by

the Parliament of Canada or by any province or by

virtue of any regulation, Order in Council, treaty
or executive act of the Government of Canada or
any province or by any other means whatsoever;
provided, for greater certainty, that any person
who shall become enfranchised, become a member of
another Indian band or 'in any manner voluntarily

cease to be a member of the Sawridge Indian Band
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{a)

B)

(C)

{D)

¢

No 19 under . the Indian Act R.S5.C. 1970, Chapter

as amended from time to time, or any consoli-

dation thereof or successor legislation thereto
shall thereupon cease to be a Beneficiary for all
‘purposes of this Settlement: and

(b) ""Trust Fund" shall mean:

the‘property described in the Schedule here-

to and/any accumulated income’ thereon:

gﬁi_fﬁrther,

perty and  any accumulated income thereon

which the Settlor or any other person or per-
sons may donate, sell or otherwise transfer
or cause to be traﬁsférred to, or vest or
cause to be “vested in, or otherwise acquired
by, the Trustees for the purposes of this
Settlement; .

any other property acquired by the Trustees
pursuant to, and in accordance with; the
provisions of this Settlement; and

the property and accumulated income £hezeon

(if any) for the time being -and from time to

time into which any of the aforesaid propér-.

ties and accumulated income thereon may be

converted,

suégiituted or additional pro~

e ey --_.."
il
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3, The Trustees shall hold the Trust Fund in trust

and shall deal with it in accordance with the terms and con-~

ditions of this Deed. - No part of the Trust Fund shall be )

used ‘for or diverted to purposes other than those putposes

set out herein. The Trustees may accept and hold as part of
the Trust Fund any property of any kind or nature whatsoever -{
that the Settlo: or any other person or, persons may donate, i
sell or otherwise transfer or cause to be transferred to, or

Sl ”’";'”vest TorTcause” 0" bE vestéd in7 or othérwide dcquiréd by, the'“”’”
Trustees for the purposes of this Settlement.

4. The name of the Trust Fund shall be "The Sawridge

Band Inter Vivos Settlement", and the meetings of the Trus-
tees shall take.place'at the Sawridge Band Administration

Office located on the Sawridge Band Reserve.

5. ) Any Trustee may at any time resign from the office !
of Trustee of this Settlement on giving not less than thirty

" {30) days notice addressed to the other Trustees. Any

Trustee or Truskees may be removed from office by a resolu-

tion that receives the approval in wfiting of - at least ;
eighty percent. (80%) of the Beneficiaries who are then alive

and over the age of tﬁgnty—oné (21)‘yearé. The power of i

appointing Trustees to fill any vacancy caused by the death, '

resignation or removal of a Trustee shall be vested in the ;

continuing Trustees or Trustee of this Settlement and  such
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power shall be exercised so that at all times {except for. ]

the period pending. any such appointment, including the

period pending the appointment of two (2) additional Trus-

tees after the execution of this Deed} there shall be at " .
least five (35) Trustees of this Settlgment.and 50 thét no i (
person who- is not tﬁen a Beneficiary shall be appoinﬁad as a ?

Trustee if immediately before such appointment there is more . (
than one (1) Trustee who .is not then a Beneficiary.

6. The- Trustees “shall hold "the Trust” Fand f£6r the
benefit of the Beneficiaries; provided, however, that at the
end of twenty-one. (21) years after the death of the last’
survivor of all persons who were alive on the 15th day of
april, 1982 and who,'being at that time registered Indians, f ("
were descendants of the original signators of Treaty Number o
8, all of the Trust Fund then remaining in the hands of the :

Trustees shall be divided equally among the Beneficiariles

then living.

Provided, howevet,  that the Trustees shall be S L
specifically entitled not to grant any benefit during the
duration of the Trust or at the end thereof to any illegiti~-
" mate children of Indign women, even though that child or
those children may be fegiste:ed under the Indian Act and
their status may not have been protested under section 12(2)

thereunder, ' o



The Trustees shall have complete and unfettered
discretion E; pay or apply all or so much of the net income
of the Trust Fund,‘iﬁ any, or t§ accumulaté the same or any
ﬁortion thereof, and all. or so much of the capital of the
Trust Fund as they in their unﬁettered discretion from time
to time deem appropriate for any one or more of the Benefi=-

ciaries; and the Trustees may make such payments at such

time, and from time to time, and in .such manner and in such

-proportions-as-the-Trustees- in their uncontrolled discretion -~ -

deem appropriate.
7. The Trustees may invest and reinvest all or any
part of the Trust Fund in any investments authorized Ffor

Trustees' investments by the Trustees' Act, being Chapter

T-10 of the Revised Statutes of Alberta, 1980, as amended
from time to time, but ‘the Trustees are not restricted to
such—~Trustee Investments but may invest in any investment
which they in their uncontrolled discretion think f£it, and
are further not bound to make any investment nor to accumus-
late khe income of the Trust Fund, and may instead, if they
in their uncontrolled discretion from time to time deem it
appropriate, and for such period or periods of time as they
see fit, keep the- Trust Fund ot any~part of it depésited in

a bank to which the Bank Act {Canada) or the Quebec Savings

Bank Act applies.
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8. The Trustees are authorized and empowered to do
all acts- necesséry or, in the opinion o©f the Trustees,
dasirable for the purpose of administering this Settlement
for the bhenefit of the’Beneficiafies including any act that

any of the Trustees might lawfully do when dealing with his

own property,.other than any such act committed in bad faith

or in gross negligence, and including, without in any manner

to any extent detracting from the generality of the fore-

(a) to exercise all voting and other rights in respect
of any stocks, bonds, property or other invest-
ments of the Trust Fund;

(b) to sell or otherwise dispose of any property held

by them in the Trust Fund and to acquire other

property in substitution therefor; and
{c) to employ professional advisors and agents and to
retain and act upon the advice given by such pro-
fessionals and to pay such professionals such fees
or other remuneration as the Trustees in their
uncontrolled discretion from time to time deem
apprdpriate {and thislﬁrovision shall apply to the
payment of professional fees to any Trustee who
renders professional services to the Trustees).
g, . Administration costs and expenses of or in connec-

tion with tbe Trust shall be paid from the Trust Pund,
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including, without limiting the generality of the foregoiné,
reasonable ;;imbursement to the Trustees or any of them for
costs (and reasonable fees for thei% services as Trustees)
incurred in the administration of the Trust.and for taxes of

any nature whatsoever which may be levied or assessed by

federal, pravincial or other governmental authority upon or -

in respect of the income or capital of the Trust Pund.

10. The Trustees shall keep accounts in an acceptable

-~ manner - of- all - receipts; "disbutsements,  investments, and”

other transactions in the administration of the Trust.

1. The érovisions of this Settlement may be amended
from time to time by a resolution of the Trustees that
receives the appraval in writing of at least eighty percent
{80%) of the Benéficiaries who are then alive and over the
age of twenty-ohe (21) years provided that no such amendment
shall be valid or effective to the extent ﬁhat it chénges or
alters in any'manner, or to any extent, the definition of
“Benéficiaries" under subparagraph 2{a) of this Settlement

or changes or alters in any manner, or to any extent, the

beneficial ownership of the Trust Fund, or any part of the

" Trust Fund, by the Beneficiaries as so defined.

12, The Trustees shall not be liable for any act or
omission done or made in the exercise of any power, author-

ity or discretion given to them by this Deed pravided such
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act or omission is done or made in good Faith; nor shall
they be liable to make good ény loss or diminution in value
of the Trust PFund not éaused by 'their gross negligence or
bad faith;' and all>persons ¢laiming any beneficial interest
in the Trust Fund shall be deemed to take notice of and
subject to this clause,

13. Subject to paragraph 11 of this Deed, a majority

of £ifty percent (50%) of the Trustees shall be required for

any.-decision or action taken on behalf of the Trusts
Each of the Trustees, by Joining in the execution
of this Deed, signifies his acceptance of the Trusts here~

in. any other person who becomes a Trustee under paragraph

5 of this Settlement shall signify his acceptance of the

Trust herein by executing this Deed or a true copy hereof,
and shall be bound by it in the same manner as if he or she
had.exeguted the original Deed.

14, This Settlement shall be governed by; and shall be

construed in accordance- with the laws of the Province of
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executed this Déed‘

SIGNED, SEALED AND DELIVERED
in the presence of:

("\ 3

> - s

VLl T \"U':"\. .A. Settlor.
NAME

ADDRESS '

—~ . B. Trustees:

. z

IN WITNBSS WHEREOF the parties hereto have

N, " \g\»."rx\— 1. Lh o 2T D

NAME

SN el ‘,-‘lr'l‘u(_ 1\&«.!: /4 {ZL
ADDRESS T v

0 SN - e
ARERS \\ ey ) 2. /i{/// :

NAME 7

Aok 326 - &(& L L’IL(-:_ l[f.t/u(!?u

ADDRESS

Yy

S . , , o ' 5 ..
-’h,bu, LII ﬂ)}ﬂwﬁ‘x}\/ 3. /( o

NAME

. 3 Ay /
2 3y Mo bals gt
ADDRESS ! o7

Schedule

One Hundred Dollars ($100.00) in Canadian Currvency.
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Sawridge Trusts

Board Policy
Name Health, Dental, Vision Care and Life Insurance Benefit
| Category | Benefits | Number | B-09-1
Proposed | 10-05-05 | Approved | 10-05-26 | Revised 115-12-16

The Trustees of the Sawridge Band Inter-Vivos Settlement and the Sawridge Trust
(Sawridge Trusts) are desirous of providing eligible beneficiaries with health, dental, vision
care and life insurance coverage; .

SUPPLEMENTARY BENEFIT .

1. That this will be a supplementary benefit, that is, that beneficiaries and their dependants
must first take advantage of other benefits available through government, F irst Nation or
employer programs or personal insurance plans. ‘

2. That benefits will only be paid so long as the Trusts have sufficient resources to cover this
cost. ’ ’

| HEALTH, DENTAL and VISION CARE INSURANCE

In order to achieve this objective, the Trustees have approved a health, dental and vision care
insurance program under Great West Life Insurance proposed by the Silverberg Group ‘
(summary attached) which covers beneficiaries and their immediate and qualified dependents
as of 1 January 2016. This plan will replace previous health insurance plans provided by the
Sawridge Trusts under Great West Life, will replace any employee health benefit program
presently offered by Sawridge First Nation to beneficiaries and dependants of the Sawridge
Trusts and will replace any coverage provided by the Health Canada’s Non-Insured Health
Benefits (NIHB) for First Nations and Inuit Program,

‘Where possible, the Sawridge Trusts will enter into an agreement with the Sawridge First Nation
in relation to the Sawridge Trusts’ health, dental and vision care insurance program, so that if the
Sawridge First Nation recovers any eligible amounts from the First Nation Non-Insured Health
Benefit Program, or the Government in right of the Crown, with respect t6 any benefits paid by
the Sawridge Trusts on behalf of Status Indians who are Sawridge Trust beneficiaries, that such
amounts will be reimbursed or assigned to the Sawridge Trusts.

LIFE INSURANCE

The Sawridge Trusts will provide, to eligible beneficiaries only, a 10 Year Pay Universal
Life Insurance policy for providing coverage of $250,000 life insurance to beneficiaries
between the ages of 0 and 60 years of age. '

The Sawridge Trusts will be a permanent and irrevocable named beneficiary to receive
$50,000 from this policy upon the death of the insured the remaining $200,000 being
provided to a beneficiary of the insured’s choice;
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Sawridge Trusts
Board Policy
Name Health, Dental, Vision Care and Life Insurance Benefit
Category | Beriefits | Namber [ B-09-2
Proposed | 10-05-05 | Approved | 10-05-26 | Revised [ 15-12-16

DEFINITION OF “IMMEDIATE AND QUALIFIED DEPENDENTS”

For the purposes of the Health, Dental and Vision Care Insurance Benefit, the immediate
dependents of beneficiaries will be covered, even if they are not members of the Sawridge First
Nation, provided that they are either living with the beneficiary and are under the age of 18 years
of age or are attending a post-secondary institution and are under the age of 25 years of age and
still consider the home of the beneficiary to be their own home.

SUPPLEMENTARY BENEFITS

In cases where the Insurance Benefit does not cover a specific service or item or in cases
where the beneficiary use exceeds the limits of a particular benefit, the Trustees may
consider an appeal for additional benefits paid directly from Trusts’ equity to supplement the
amount of the benefit not covered under the Insurance Benefit providéd that, in the Trustees’
estimation, the additional cost is reasonable and warranted. :

SELF-INSURED PLAN

The Health, Dental and Vision Care Insurance Benefit is a self-insured plan paid for entirely

| through Trusts’ equity and not part of a group insurance plan. The Benefit is administered

for the Sawridge Trusts by Great West Life which charges an administration fee based on the
number of beneficiaries and dependents covered by the Benefit.

NON-DEROGATION

Nothing in this Policy shall be construed so as to abrogate or derogate from the existing
Aboriginal and Treaty rights of Sawridge First Nation beneficiaries as recogmzed and affirmed in
Section 35 of the Constitution Act, 1982,
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Sawridge Trusts

Board Policy
Name Education Support Fund Benefit
Category Benefits | Number | B-11-1
Proposed [ 11-02-15 | Approved [ 11-02-15 | Revised |

WHEREAS the Trustees of the Sawridge Band Inter-Vivos Settlement and the Sawridge Trust
(Sawridge Trusts) are desirous of providing the beneficiaries and dependents of beneficiaries 25
years of age and under with support that will assist them in educating themselves;

NOW THEREFORE BE IT RESOLVED that the-Sawridge Trusts agree to provide an Education
Support Fund of $100,000 annually for the benefit of eligible beneficiaries and eligible dependents

as follows:

SUPPLEMENTARY BENEFIT
1. That this will be a supplementary benefit, that is, that beneficiaries must first take advantage of

other benefits available through government, First Nation programs, student loans and lines-of-
credit and scholarship or student bursary programs and thirough full or part-time employment.
2. That benefits will only be paid so long as the Trusts have sufficient resources to cover this cost.

DEFINITION OF A BENEFICIARY- . - - ~ -

3. That, for the purposes of this benefit, a beneﬁcla.ty shalI be deﬁned as anyone who meets the
requirements and has been accepted by the Trustees as an eligible beneficiary to either the
Sawridge Band Intervivos Settlement or the Sawridge Trust.

4. That, for the purposes of this benefit, an eligible dependant will include any natural child or any
Ch.lld adopted through lega] or customary adoption by an ehgzble beneficiary or a spouse of an
eligible beneficiary who is under 25 years of age and who is registered in a full—’ume or part-time
education program with an accredited educatlonal institution.

DEFINITION OF ELIGIBLE EDUCATION PROGRAMS -
5. That, for the purposes of this benefit, eligible education programs include:
a. Recognised upgrading programs to improve opportunities for higher education.
b. Recognised technical and skills development training programs

c. Recognised university programs up to and including-doctoral level study but not mcludmg '

post-doctoral studies.

DEFINITION OF EDUCATION SUPPORT BENEFIT CATEGORIES

6. Tuition and Fee Support:
a, Including a portion of tuition fees and other required fees to attend an educational program.

7. Support for Books and Equipment:
a. Including a portion of the cost of text books and laboratory and other equzpment nécessary
for the study program, including computers.
b, Including a portion of any deposits required to cover the cost of damaged or lost
equipment.
8. Living Expense Support: ‘
a. Including a portion of rent or mortgage payments, utilities, telephone, tenant/home
insurance, food, transportation, basic furniture and personal expenses.
b. Does not include any portion of the purchase of a vehicle, payment of credit card or other
outstanding debts.
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Sawridge Trusts
Board Policy
Name Education Support Benefit
Category Benefits ' ‘ [ Number | B-11-2
Proposed | 11-02-15 [ Approved | 11-02-15 | Revised |
AVAILABLE FUNDING .

9. Because funding is limited each year, funding will be made available on a first-come-first-serve
basis and on the basis on total funding provided by other funding agencies and by the individual
hirm or herself, that is, if the individnal receives maximum funding available through federal
government grants or other scholarship programs or if the individual is able to personally fund
her/his education through parental contributions or self-employment, this person will not be placed
as high in priority as someone who has no financial support programs available to them.

10. Funding will also be accorded in priority to those with high academic performance records.

ACCESSING FUNDING

11. Those wishing to receive funding

for their education from the Trusts will first have to fill out and

. submit an application for funding avai

lable through the Trusts® Office. Applications will be

reviewed by the Trusts’ Administrator and a decision will be made based on available funding and
 past academic performance.
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Sawridge Trusts
_ Board Policy
Name Addictions Treatment Support Fund Benefit
Category | Benefits | Number | B-12
Proposed | 11-02-15 . [Approved | 11-02-15 | Revised |

WHEREAS the Trustees of the Sawridge Band Inter-Vivos Settlement and the Sawridge Trust (Sawridge
Trusts) are desirous of providing the beneficiaries with support that will assist them in dealing with
addictions resulting from substance abuse, more specifically, alcohol and drug abuse;

NOW THEREFORE BE IT RESOLVED that the S awridge Trusts agree to provide an Addictions Treatment
Support Fund of $40,000 annually for the benefit of eligible beneficiaries and eligible dependents as follows:

SUPPLEMENTARY BENEFIT

1. That this will be a supplementary benefit, that is, that beneficiaries must first take advantage of other
benefits available through government, First Nation programs, and health insurance programs.
2. That benefits will only be paid so long as the Trusts have sufficient resources to cover this cost.

DEFINITION OF A BENEFICIARY
3. That, for the purposes of this benefit, a beneficiary shall be defined as anyone who meets the requirements
and has been accepted by the Trustees-as an eligible beneficiary to sither the Sawridge Band Intervivos
* Settlement or the Sawridge Trust, ~ - ot T T T e e
4. That, for the purposes of this benefit, an eligible dependent will include any natural child or any child
adopted through legal or customary adoption by, an eligible beneficiary or a spouse of an eligible

beneficiary who is under 25 years of age'and is living at home with the eligible beneficiary.

DEFINITION OF ELIGIBLE ADDICTIONS TREATMENT PROGRAMS

5. Eligible treatment programs will include accredited programs provided by reputable professionals with a
proven record of success in treating addictions.

6. Priority will be given first to certified treatment programs first in the Province of residence of the
beneficiary; second to certified treatment programs within Canada; third to certified treatment programs
with North America. - . -

7. Only in special circumstances will consideration be given to treatment programs outside North America
and only then with the approval of the Trustees, ’

ACCESSING BENEFITS UNDER THE ADDICTIONS TREATMENT FUND

8. Funding for addictions treatment services will only be provided in cases where the beneficiary or dependent
has first developed a treatment plan with the Trusts’ Administrator and other professionals and has made a
commitment to follow through with the fisll treatment program.

9. While the Trusts recognize that relapses, in the case of addictions, are possible and even likely, the Trusts
will not allow abuses of the Addictions Treatment Fund by beneficiaries who repeatedly relapse and have
to attend a new freatment program. After the second use of the Fund, every beneficiary application for

renewed treatment will require the approval of the Board of Trustees.

10. The Trusts> Administrator is authorized to approve treatment plans and payment for treatment services for
the first two applications without having to obtain the approval of the Trustees provided that there remains
sufficient funds in the current year’s budget for the Addictions Treatment Fund.
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Sawridge Trusts
Board Policy
Name Child and Youth Development Benefit
Category | Benefits | Number [ B-10
Proposed | 13-01-15 | Approved [ 13-05-21 | Revised |

WHEREAS the Trustees of the Sawridge Band Inter-Vivos Settlement and the Sawridge
Trust (Sawridge Trusts) are desirous of providing the children of eligible beneficiaries who
have special needs with support that will assist them in developing their capacities and to.
assist in the education of all children of beneficiaries;

NOW THEREFORE BE IT RESOLVED that the Sawridge Trusts agree to provide a Child
and Youth Development Benefit for the special needs children. of eligible beneficiaries and
to provide assistance with child care costs for normal children as follows:

SUPPLEMENTARY BENEFIT :

1 That this will be a supplementary benefit, that is, that beneficiaries must first take
advantage of other benefits available through govermnient, First Nation or employer
programs or. personal insurance plans and government, school or community social ..
service programs.

2. That benefits will only be paid so long as the Trusts have sufficient resources to cover this
cost.

DEFINITION OF A BENEFICIARY

3. That, for the purposes of this benefit, a beneficiary shall bé defined as anyone who meets
the requirements and has been accepted by the Trustees as an eligible beneficiary to either
the Sawridge Band Intervivos Settlement or the Sawridge Trust.

4. That, for the purposes of this benefit, an eligible child will include any child who also
suffers from a permanent physical or mental disability either born to an eligible
beneficiary, adopted through legal or customary adoption by an eligible beneficiary or for
which an eligible beneficiary is the legal guardian.

DEFINITION OF CHILD AND YOUTH DEVELOPMENT BENEFIT
5. That the child and youth development benefit provide the following benefits:
-a. Anannual amount of up to $10,000 to assist with the costs associated with caring
or educating the special needs child on a reimbursement basis or on pre-paid
services. .
b. An annual amount of up to $8,500 to assist with child care costs for a child ona
reimbursement basis or on pre-paid services.

APPLICATION
1. That the beneficiary apply for the child and youth development benefit by telephoning,
writing or emailing the Trusts’ office and providing the necessary information relating to
the age of the applicant, the nature of the program the beneficiary wishes to attend and the
beneficiary’s entitlement to the Trusts Administrator.
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Sawridge Trusts
Board Policy
Name Compassionate Care and Death Benefit
Category | Benefits | Number | B-06-1 .
Proposed [ 10-04-19  [Approved  [10-04-19  [Revised |

Whereas the Trustees of the Sawridge Band Intervivos Settlement and the Sawridge Trust
(hereinafter referred to as the Trusts) are committed to providing benefits that will support the
well-being of the beneficiaries under the two trusts, and

Whereas the beneficiaries may, from time to time, require the assistance of the Trusts to defray
their expenses related to a prolonged or serious illness or death of an immediate family member,
The Trustees hereby resolve:

SUPPLEMENTARY BENEFIT 4
1. That this will be a supplementary benefit, that is, that beneficiaries must first take
advantage of other benefits available through government, First Nation, employer or
personal insurance plans and that the Compassionate Care and Death Benefit will only

only be paid as long as the Trusts have sufficient resources to cover this cost.

DEFINITION OF IMMEDIATE FAMILY
2. That, for the purposes of this benefit, an immediate family member shall be defined as:

a. A child of the beneficiary or of her/his current, co-habiting spouse or common-law
pariner,

b. The current, co-habiting spouse or common-law pariner of the beneficiary,

c. The father or mother or his/her partner of either the beneficiary or het/his current
co-habiting spouse or commoun-law partner,

- d. Brothers, sisters, stepbrothers or step sisters of either the beneficiary or het/his

current, co-habiting spouse or common-law partner,

e. Grandparents or step grandparents of either the beneficiary or her/his current co-
habiting spouse or common-law partner,

f.  Grandchildfen or step-grandchildren of either the beneficiary or her/his current,
co-habiting spouse or common-law partner,

g. Son-in-law or daughter-in-law of either the beneficiary or her/hls current co-
habiting spouse or common-law partner.

DEFINITION OF PROLONGED OR SERIOUS ILLNESS OR INJURY
3. That, for the purposes of this benefit, prolonged or sérious illness shall be limited to:
a. A serious or life-threatening illness resulting in hospital confinement or intense
home care of two or more weeks’ duration,

care of two or more weeks’ duration or resulting in permanent physical handicap,
c. An illness, genetic condition or injury, including injury to an unborn foetus
resulting in a permanent physical or mental disability.

pay the-difference between these other benefits and the actual costs incurred. Benefits will | -

b. A serious or life-threatening injury resulting in hospital confinement, intense home |
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J‘} ) Sawridge Trusts
= _____Board Policy
‘ m Name Compassionate Care and Death Benefit _
-+ Category |Benefits [Number [ B-06-2
2 Proposed. | 10-04-19 | Approved | - | Revised |

DEFINITION OF COMPASSIONATE CARE BENEFIT
4. That the compassionate care benefit provide the following benefits if these are not
covered by any other health program: :
a. Reasonable trave] costs to and from the location where the ill or injured is in care
by personal vehicle or the most economical and reasonable means of public
‘ transportation for the beneficiary and her/his family.
' [:] ' b. Reasonable accommodation costs for the beneficiary and her/his family while
i visiting the ill or injured family member at the most reasonable and economical
hotel, boarding house or public program accommodation including Ronald
MacDonald House for parents with children afflicted with cancer, Sawridge Inns
; whete these are available, bed and breakfast establishments and reasonably-priced
[ om e emls ses =~ — - hotels and motels. -~ - - T T T e A
L7 ¢. Reasonable meal costs for the beneficiary and her/his family while visiting the ll
I or injured family member at restaurants and ho spital and care facilify cafeterias or
- food purchased and prepared by the beneficiary.
5 d. Parking costs while traveling to or from the location where the ill or injured family

C member is in care. : - .
B e. Child care costs for under-aged children remaining a t home while the parents g0
C ' to visit the ill or injured family member, g
A £ Home modifications, special equipment or dietary supplies, or special medications
= not covered by other health plans if the ill or injured family member is being

‘¢ brought to the beneficiary’s home for long-term care, recuperation or

: rehabilitation. In this case, the beneficiary has to provide the Trustees with a

v detailed long-term plan, including costs, for the care of the ill or injured family
member at home, medical recommendations for the equipment and/or dietary
needs to care for this person at home, costs and plans for any home modifications
in order to accommodate caring for this person at home and costs of any homecare
professional help that may be needed. '

LIMITATION OF COMPASSIONATE CARE BENEFIT :
5. That the compassionate care benefit be limited to a maximum of $6,000 per beneficiary per
'” annum with a maximum lifetime benefit of $60,000. ‘
'_-j 6. As part of the total compassionate care benefit allowed, that the Trustees may provide an
= immediate cash disbursement of up to $300 within the maximum permitted t6 cover
[ emergency incidental expenses associated with the incident.
' 7.. That this benefit will only be made available so long as the Trusts have sufficient financial
resources to cover this cost;
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Sawridge Trusts

Board Policy
Name Compassionate Care and Death
Category | Benefits . | Number | B-06-3
Proposed | 10-04-19 | Approved | | Revised |

DEFINITION OF DEATH BENEFIT
1. That the death benefit include:
a. The cost of transporting the remairis to the deceased former home or to the home .
of the beneficiary.
'b. The cost of burial or cremation, including the purchase ofa plot, the cost of the
funeral, headstones and the cost of a post-fineral reception.

at some distance away. from the beneficiary’s home.
d. The cost of accommodation and meals for the beneficiary and her/his family, if the

funeral is being held at some distance away from the beneficiary’s home and -

Arequlrcs an overmght stay

LIMITATION OF DEATH BENEFIT

2. That the maximum death benefit be $12,000 per famlly with a maximum of $24,000
annually based on submitted receipts.

3. That the Trustees may provide an immediate cash disbursement of up to $1000 per
beneficiary to cover emergency incidental expenses associated with the funeral and burial
or cremation of the former family member but that amount will be subtracted ﬁ'om the
total benefit paid for this incident.

LIMITATION OF BENEFIT

4. ‘That the compassionate care and death benefit will only be paid one time, regardless of
whether the beneficiary is eligible for both the Trusts or for only one Trust or the other.

5. That the compassionate care and death benefit will only be paid to adult beneficiaries or to
recognized guardians or caretakers of minor beneficiaries.

6. That the compassionate care and death benefit will not pay for lost time from work or
business not for any costs associated with employment or business income.

7. That this benefit will only be made avaxlable so long as the Trusts have sufficient financial |
resources fo cover this cost.

APPLICATION

8. That the beneficiary apply for either the compassionate care benefit or the death benefit by
calling or emailing the Trusts office and providing the necessary information relating to
the incident and the beneficiary’s entitlement to the Trusts Administrator.

" ¢. The cost of transporting the beneficiary and her/his family to the funeral, ifthisis
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Sawridge Trusts
Board Policy
Name Seniors’ Support Benefit
Category | Benefits : | Number | B-07-1
Proposed | 10-04-19 | Approved | 10-04-19 | Revised | 15-12-16

Whereas the Trustees of the Sawridge Band Intervivos Settlement and the Sawridge Trust
(hereinafter referred to as the Trusts) are committed to prowdmg benefits that will support the
well-being of the beneficiaries under the two trusts, and

Whereas the Trustees desire to provide a benefit that will support the elders who have provided
so much toward the building of the community,

Whereas the elders may require additional financial support to benefits provided by Federal and
Provincial Governments and community agencies,

The Trustees hereby resolve:

SUPPLEMENTARY BENEFIT
1. That this will be a supplementary benefit, that is, that beneficiaries must first take
"~ advantage of other benefits available through govérninént, First Nation or efiployer ™
programs or personal retirement and insurance plans.
2. That benefits will only be paid so long as the Trusts have sufficient resources to cover this
cost.

DEFINITION OF A SENIOR
a. That, for the purposes of this benefit, a senior shall be defined as a beneﬁolary

who has achieved 65 years of age.

DEFINITION OF SENIORS’ SUPPORT BENEFIT
3. That the seniors’ support benefit provide the following benefits: A monthly cash -
disburs ement of $2,500 per eligible beneficiary paid directly to the senior person.

APPLICATION
4. That the beneficiary apply for séniors’ support benefit by telephonmg, writing or emallmg
the Trusts’ office and providing the necessary information relating to the age of the
applicant and the beneficiary’s entitlement to the Trusts Administrator.
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Sawridge Trusts
, Board Policy
| Name Personal Development and Alternative Health Benefit
Category | Benefits { Number | B-08-1
Proposed | 14-02-25 { Approved | 14-02-25 | Revised | 15-12-16

Whereas the Trusiees of the Sawridge Band Intervivos Settlement and the Sawridge Trust (hereinafter
referred to as the Trusts) are committed to providing benefits that will support the well-being of the
beneficiaries and their dependants under the two trusts, and

Whereas the Trustees desire to provide-a benefit that will support beneficiaries and their dependants in
their personal growth and development, and will provide some funding for alternatwe health treatments,
The Trustees hereby resolve:

SUPPLEMENTARY BENEFIT
1. That this will be a supplementary benefit, that is, that beneficiaries and their dependants must first
take advantage of other benefits available through government, First Nation or employer programs
or personal insurance plans.
2 That beneﬁts Wlll only be pa1d 50 Iong as the Trusts 11ave suff ment Tesources to cover thls cost

DEFINITION OF A BENEFICIARY .

a. That, for the purposes of this benefit, a beneficiary shall be defined as anyone who meets the
requirements and has been accepted by the Trustees as an eligible beneficiary to either the
Sawridge Band Intervivos Settlement or the Sawridge Trust.

b. That, for the purposes of this benefit, an eligible dependent will include any patural child or any
child adopted through legal or customary adoption by an eligible beneficiary or a spouse of an
eligible beneficiary who is under 25 years of age and is living at home with the eligible
beneﬁmary

DEFINITION OF PERSONAL DEVELOPMENT AND ALTERNATE HEALTH BENEFIT
1. That the personal development and alternate health benefit provide the following benefits:
a. An annua] allowance benefit of up to $2,000 per person.
b. The allowance will not be paid directly to the eligible beneficiary except upon the submission
of receipts or invoices for
i personal or family counselling provided a recognized traditional healer or elder,
ii. recognized fitness or nutrition counselling programs,
iii. recognized self-esteem building programs,
iv.  vitamins, minerals, medicinal herbs, special food supplements,
v. fitness equipment.
c¢. Inthe case of invoices for services prowded sent directly to the Sawridge Trusts office, the
allowance will be paid directly to the service provider not the beneficiary.
d. Inthe case of visits to traditional healers, the beneficiary will provide an itemized list of the
expenses incurred for the visit.
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Sawridge Trusts
Board Policy

Name

Personal Development and Alternative Health Benefit

Category | Benefits | Number | B-08-2

Proposed | 14-02-25 | Approved [ 14-02-25- | Revised | 15-12-16

e. The allowance may also be used to cover the cost of part of the transportation costs
required to attend the personal development or alternative health program on the same
basis as provided for the purchase of services under this program. Transportation costs
may be reimbursed upon the submission of receipts for gasoline purchase or upon the
submission of receipts for public transportation, provided that the cost is related to
accessing the personal development program.

APPLICATION

3.

. to attend and the beneficiary’s entitlement to the Trusts Administrator.

That the beneficiary apply for the personal development and alternative health benefit by
telephoning, writing or emailing the Trusts’ office and providing the necessary information
relating to the age of the applicant, the nature of the program the beneficiary or dependant wishes
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Sawridge Trusts
Board Policy
Name Income Replacement Benetit
Category Benefits | Number [ B-13 ~
Proposed . [ 11-10-18 | Approved | 11-10-18 | Revised [ 11~12-07

WHEREAS the Trustees of the Sawridge Band Inter-Vivos Settlement and the Sawridge Trust (Sawridge
Trusts) are desirous of providing the beneficiaries with support that will assist them in dealing with

| addictions resulting from’substance abuse, more specifically, alcohol and drug abuse;

NOW THEREFORE BE IT RESOLVED that the Sawridge Trusts agres to provide an Income Replacement
Benefit of $40,000 annually for the benefit of eligible beneficiaries and eligible dependents as follows:

SUPPLEMENTARY BENEFIT

1. That this will be a supplementary benefit, that is, that beneficiaries must first take advantage of other
benefits available through government, First Nation programs, and health insurance programs.
2. That benefits will only be paid so long as the Trusts have sufficient resources to cover this cost.

DEFINITION OF A BENEFICIARY

3. That, for the purposes of this benefit, a beneficiary shall bé definied as anyons who meets e requirements
and has been accepted by the Trustees as an eligible beneficiary to either the Sawridge Band Intervivos
Settlement or the Sawridge Trust. . ‘ ) -

4. That, for the purposes of this benefit, an eligible dependent will include any natural child or any child
adopted through Jegal or customary adoption by an eligible beneficiary or a spouse of an eligible
beneficiary who is under 25 years of age and is living at home with the eligible beneficiary.

DEFINITION OF ELIGIBILITY

5. That, for the purposes of this benefit, would only provide up to 80% or 90% of total income with a monthly
maximum of $2,500 and an anpual maximum of $5,000 per individual on a first-come-first-served basis.

6. That would only be available to those already gainfully employed who would lose income as a result of
attending a personal healing program or on extended sick leave from work because of an illness.

7. That would only be provided to deal with addictions, mental health or long-term health issues with the
assistance of qualified professionals. The issue of dealing with traditional healers has not been addressed
satisfactorily at this time. :

8. That would be supported by the Personal Development, Health Benefits (for personal and mental health
counselling and short-term disability) and the Addictions Treatment Support Fund Benefit (for addictions
treatment) and could be limited only to those who attend an accredited treatment program.

9. That would not be repeated. .

ACCESSING BENEFITS UNDER THE INCOME REPLACEMENT BENEFIT

10. That individuals wishing to access this benefit first provide the Trusts’ Administrator with a treatment plan
"developed with a certified professional o, in the case of short-term disability, a doctor’s note indicating
that the person cannot work including the period during which the individual will be off work.

11. That individuals also provide the Trusts’ Administrator with pay slips for one full month to prove level of
income.
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Sawridge Trusts

Board Policy
Name Recognition of Beneficiaries and Dependants Educational Achievements
Category | Benefits | Number [ B-15

Proposed I '14-_1 0-27 | Approved | 14-10-27 | Revised i

Beneﬁt

The Trustees of the Sawrldge Trusts are demrous of supporting and encouraging the educational
achievements of the beneficiaries and their dependants. In recognition of the completion of an
educational program by any beneficiary or her/his dependants the Sawridge Trusts will:

1. Issuea certificate to said beneficiary or dependant recogmzmg the educatlonal
achievement signed by the Trustees.

2. Note the accomplishment of the beneficiary or dependant in the Sawridge Trusts
Newsletter or a notice to all beneficiaries.

3. Provide the graduate with a token of recognition by issuing a cheque for $250 to assist the
graduate with finding employment or celebrating their achievement.

,Ehgxblllty

This benefit will be provided to any beneficiary of the Sawridge Trusts and their dependants. For
the purpose of this benefit, a dependant means the married or common-law spouse or natural or
adopted children of the beneficiary, provided that these dependants are living with the beneficiary
or are still considered to be dependants of the beneficiary, that is, still consider their permanent
address to be that of the beneficiary.

Recognized Educational Programs

Trustees will recognize the completion of a recognized secondary or post-secondary educational
program, including: graduation from high school or a high school upgrading program, graduation
from a university degree program, graduation from a technical certificate program, graduation
from an apprenticeship program, or graduation from a professional upgrading program that
increases the beneficiary or dependants employability or qualification in her/his chosen field.

Apphcatlon

Upon receiving proof of graduation of a beneficiary or her/hls dependant, the Trusts’
Administrator will have a framed certificate of recognition prepared and will either issue a cheque
for $250 in the name of the graduate or will prov1de suitable gift according to the graduate’s
choice.

This benefit will be apphed retro actlvely fora perzod of one year from the date of the approval of
this policy by the Trustees,
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Sawridge Trusts
. Board Policy
Name One Time Only “Good Faith” Cash Disbursement
Category | Benefits | Number |B-04 -
Proposed | 09-09-26 [ Approved | 09-10-26 | Revised | 10-06-15

Introduction

The Sawridge Trusts Board of Trustees agrees to a “One Time Only Good Faith Cash
Disbursement” to be made to each of the identified and approved adult beneficiaries of either
Trust accordmg to the following terms: -

Benefit

A single cash disbursement of two thousand five hundred dollars ($2,500) will be issued by
cheque drawn on the Trusts® accounts made payable to each adult beneficiary who is 18 years of

| age and oldet.

| Only one payment of $2,500 will be made 15 each beneficiary for this benefit regardlessof |

whether the beneficiary is a member of one or both Trusts.

Minor beneficiaries under 18 years of age will not be eligible for thlS benefit until they reach the
age of 18 yéars of age and apply. Payments will be honoured automatically when these
beneficiaries reach the age of majority, subject to available funds.

/
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' Introduction

| . Under the Inter Vivos Settlement Agreement dated 15 April 1985, the following is the definition
_of a beneficiary: :

“Beneficiaries” at any particular time shall mean all persons who at that time qualify as members
of the Sawridge Indian Band No. 454 Wﬁﬁm&eﬁmﬂmﬁaﬁﬁw&éﬁ%e%%
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PAUL BUJOLD - March 7, 8, 9, 10, 2017 ' @@PY

Questioned by Ms., Osualdini

1
2
3
4
5
6
7
8

10
M
12
13
14
15
16
17
18
19
20
21

24
25
26
27

9

22.
23

COURT FILE NUMBERS: 1103 14112 and, 1403 04885
COURT: COURT OF QUEEN'S BENCH OF ALBERTA
JUDICIAL CENTRE: EDMONTON

IN THE MATTER OF_THE TRUSTEE ACT,
R.S.A. 2000, C. T-8, AS AMENDED, and .

IN THE MATTER OF THE SAWRIDGE
BAND INTER VIVOS SETTLEMENT
CREATED BY CHIEF WALTER PATRICK
TWINN, OF THE SAWRIDGE INDIAN

. BAND, NO.19, now known as
SAWRIDGE FIRST NATION, ON APRIL 15,
1985 (the "1985 Trust"),

AND

IN THE MATTER OF THE SAWRIDGE
TRUST CREATED BY CHIEF WALTER
PATRICK TWINN, OF THE SAWRIDGE
INDIAN BAND NO. 19, AUGUST 15,
1986 (the "1986 Trust") °

APPLICANT: CATHERINE TWINN, as Trustee for
the 1985 Trust and the 1986 Trust

RESPONDENTS: , ROLAND TWINN, BERTHA
L'HIRONDELLE, EVERETT JUSTIN TWIN
AND MARGARET WARD, as Trustees
for the 1985 Trust and the
1986 Trust

Questioning on Affidavits of PAUL BUJOLD,

sworn the 15th day of February 2017 C.E., held at the
offices of McLennan Ross LLP, Edmonton, Alberta,

on the. 7th, 8th, 9th, and 10th days of March 2017 C.E.

A
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PAUL BUJOLD - March 9, 2017
Questioned by Ms. Osualdini
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11
12
13
14
15
16
17
18

-------------------------------------------------------

Appearances:

Ms. C.C. Osualdini For the Applicant

D. Risling, Esq. For the Applicant

Ms. N.E. Cumming, Q.C. For the Respondents

Ms. K. McLeod, CSR(A), RPR Official Court Reporter

[QUESTIONING COMMENCED AT 9:05 A.M., WARCH 8, 2017]
PAUL BUJOLD, RE-AFFIRMED, QUESTIONED BY MS. OSUALDINI:
Q. MS OSUALDINI:

A. Good morning.

Good morning, Mr. Bujold.

Q. Today is a continuation of the examination on your
affidavits in this matter. You confirm that you
have taken your affirmation this morning and it's
binding on your conscience? '

A. Yes.

0

P,
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PAUL BUJOLD - March 9, 2017
Questioned by Ms. Osualdini
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12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

And I'm showing you a copy of an email dated
December 23rd, 2010, that appears to be from

Donovan Waters to yourself, Mr. Heidecker, and

Catherine Twinn, Clara Midbo, and

Chief Roland Twinn.

I'17T just give you a second to read it.
Okay.
Okay. So this email would have shortly followed the
December 2010 trustee meeting?
Yes.
Okay. And in this email, Donovan states: [as read]

"For there's several purposes both

Band and trustees need to know who

~are the Band members and to know 5130

there is in place an overhauled

process for the future appointment of
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'PAUL BUJOLD - March 9, 2017
Questioned by Ms. Osualdini
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11
12
13
14

16

18
19
20
21
22

24
25
26
27

15

17.

23

Band members."”

" Yes.

Was there a discussion at the December 2010 trustee
meeting about overhauling process for the future
appointment of Band members?

There was a discussion, and there was -- as I said,

~there was a letter that went from the trustees to

the Sawridge Council ébouf that and how it could be
done. ‘ '

But was there more than that? Were the trustees
advised that there would be -- were the trustees
provided with information that the Band membérship
process would be overhauled?

No. 4

So is the information from Donovan Waters not what
was discussed at the trustee meeting?

What he's saying is this -- tﬁe trustees need to
know who the Band members are and to know who the --
that there is also -- there is in place an
overhauled process. So I -- you know, that doesn't
mean that they know that there -- that process
because we received.no response from the .

First Nation.

And no steps were taken to follow up with the

First Nation?

That's not true.

Okay .
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- 330
' PAUL BUJOLD - March 9, 2017
- Questioned by Ms. Osualdini
O
- 1 A. A letter was sent -- I just said --
2 Q. I know.
~ 3 A. -- two or three times now, a letter was sent from
4 the trustees to the Sawridge First Nation Council.
5 Q. To which there was no response.
6 A. To which there was nolresponse. And then I inquired
7 Tater with Mike McKinney, who is the administrator,
8 if the matter ever been considered, and were we
[ 9 going to expect a response. At that point, he said
‘ 11:55 10 that they hadn;t considered the letter.
11 Q. Ahd have any further steps been taken to follow up
: 12 on the letter?
o 13 A. No.
‘L O 14  MS. OSUALDINI: I know we need to get

( 15 highlighting off that, but let's mark that --

' 16 A. Is this an exhibit?
17 MS. OSUALDINI: Yeah. That will be the next
18 exhibit, and I'11 get a copy without highlighting.
19 EXHIBIT - 10 - EMAIL DATED
20 DECEMBER 23, 2010, FROM

| 21 DONOVAN WATERS TO PAUL BUJOLD,

- 22 BRIAN HEIDECKER, CATHERINE TWINN,
23 CLARA MIDBO, AND CHIEF ROLAND TWINN.
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_ ~~ Dohovan Waters [donovan.waters@shaw.ca]

-+ -December23-10 12:50 AM ‘ L e :

fo: 7 L ‘Brian Héidecker; Cathérine Twinn; Clara Midbo; Roland Twinn; Paul
| Bujold | < Expibie T (O

'_..Slul.f)j"je‘ct:. | - T,rusfees Me.giing- Déce.mber.21},201‘0 ' Dates. |, Maren 9, 20077 -

L witess: PAUL BuiJoL B
— i Katie Mcleod, Court Reporier: ,

Trustées and Guests, .".. iae

May | bé allowsd to SUPPOIT ouir Chajrman's closing remiarks, and, as counsel to the Trustees, to say
how encouraged: | Was with the-conclusion ‘to which the Tristees came on.the 'merger’ question, and

their chioicé of the option to.work with:this Band.oh the ‘certainty' question. Co-operation between'the

Tiusteés and the Band-in:my:view is indispénsablé. - For thelr several purposes both Band and -
Truste '

- progess for the utire appointment of Band members.

és need to-know who afe the Band members and to know also there is in‘place an overhauled '

Th 1985 and 1986 Trusts

Forthe T‘ruste‘es".’COﬁsideration-'! will now start framing a court applicatiori. ‘We need to determine -
whether the 1985 Trust definition of "beneficidries" is-valid under the relevant legislation-and, if so,.
- . whether it nevertheless fails for uncertainty or public policy objéction. If the court rules inl favour of
{- =@ existing definition, then we would apply the terms of the ruling made by the court, pending further
#=ransideration of what other steps, if any, we wish to take. If, as 1 would thirk likely, the definitonis - * .
%#:lled against on one.or more of those grounds, we then consider how the 1986 Trust definition can - * * -
e adopted forthe 1985 Trust, ensuring that all the existing 1985 beneficiaries are grandfathered into
'the 1986 Trust. ~ - . : ’ ' ‘ Sl

" ‘Certainty’ of Ttust beneficiaries

. The Band is the body with legal-authority to decide who shall be Band members, but we will now
‘sxplore how we have discussioris with the Sawridge community, the Chief and Band Council. - We
‘need to fashion a criteria-based process, more.timely in reaching decisions, whereby Band .

. membership recommendations further to the: Code are made to the Band. 1look forward to giving--

.- . any assistance the Trustees are of the opinion | can give. Once we have a discussion formula i

place, with which everyone is satisfied, | am certain we will make progress. - S
Bast wishes for the Season'to everyone, '
Donovan Waters

NB. Walter Felix Twin and Bertha L'Hirondelle : by facsimile

B Bl Donovan Watess to "fi;?qurees ;m Tasghess M,Qg‘(\(\(ci | Oé.c._Q\_'['\@,.'
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COURT COURT OF QUEEN’S BENCH OF ALBERTA

Form 27
Alberta Rujes of Court
Rules 6.3 and 10.52(1)

Clerk’s Sta

COURTFILEND. /408 04/3EH

JUDICIAL CENTRE EDMONTON

IN THE MATTER OF THE TRUSTEE ACT, R.S.A.
2000, c. T-8, AS AMENDED, and

IN THE MATTER OF THE SAWRIDGE BAND INTER
VIVOS SETTLEMENT, APRIL 15, 1985 (the “1985 , _
Trust”) and THE SAWRIDGE TRUST, AUGUST 15, -

1986 (the “1986 Trust”)

APPLICANT CATHERINE TWINN, as Trustee for the 1985 Trust and the 1986 Trust

RESPONDENTS ROLAND TWINN, BERTHA L'HIRONDELLE, EVERETT JUSTIN TWIN AND MARGARET"
\ WARD, as Trustees for the 1985 Trust and the 1986 Trust

DOCUMENT APPLICATION FOR ADVICE AND DIRECTION

ADDRESS FOR SERVICE McLENNAN ROSS LLP Lawyer: Karen A. Platten, Q.C.
AND CONTACT #600 West Chambers Telephone: 780-482-9200
INFORMATION OF 12220 Stony Plain Road Fax: 780-481-9102

PARTY FILING THIS Edmonton, AB T5N 3Y4 Email: Kkplatten@mross.com
DOCUMENT File No.: 281946

NOTICE TO RESPONDENT(S): ROLAND TWINN, BERTHA L'HIRONDELLE and EVERETT
JUSTIN TWIN, as Trustees for the 1985 Trust and the 1986 Trust

This application is made against you. You are a Respondent.

You have the right to state your side of this matter before the Judge.

To do so, you must be in Court when the application is heard as shown below:

Date: Wednesday, October 1, 2014
Time: 10:00 a.m.
Where: Law Courts, 1A Sir Winston Churchill Square, Edmonton, AB TS5 OR2

Before Whom: - A Justice in Chambers

Go to the end of this document to see what else you can do and wheri you must do it.

H:\WDocs\281946\00806642.DOC ) . . Page 1 of 3
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Remedy claimed or sought:

1.

-

7.

10.

Catherine Twinn, as Trustee of the 1985 Trust and as a matter of the administration of the
Trusts, seeks the advice and direction of this Court pursuant to Section 43(1) of the Trustee Act

. as to the eligibility of Everett Justin Twin to be appointed as a Trustee of the 1985 Trust and, lf‘

appropriate, the removal of Everett Justin Twin as a Trustee.

Further, Catherine Twinn, as Trustee of the 1985 Trust, seeks the assistance of this Court in the
appointment of appropriate replacement Trustees for Everett Justin Twin and for Clara Midbo
pursuant to Section 16(1) of the 7rusfee Act.

Catherine Twinn, as Trustee of the 1985 Trust and the 1986 Trust,.seeks clarification the Trust
Deeds to ensure their proper administration in accordance with Settlor intentions. so that the
process for Trustee selection is fair, transparent and appropriate going forward.

Catherine Twinn, as Trustee of the 1985 Trust and the 1986 Trust, seeks the dlrectxon of the
Court respecting the. proper composition of the Board of Trustees, including the elimination or
reduction of the number of elected officials of the Sawridge Indian Band and the appointment of
2 outside, independent professional Trustees on terms the Court approves should any elected
officials remain as Trustees.

Catherine Twinn, as Trustee of the 1985 Trust and of the 1986 Trust, seeks her ‘costs, on a

salicitor-client basis, to MclLennan Ross for advise as a Trustee, this Application and the
previous Application before Justice Nielson on May 16th14.

Catherine Twinn seeks the Court’s Direction that her professionél time and costs in dealing with
these issues be heard by an Assesssment officer and paid as allowed by the Trust Deed.

Grounds for making this application:

On January 21, 2014, two Deeds of Resignation and Appointment of Trustees were made. They

~ provided that Walter Felix Twin would resign as Trustee of both the 1985 Trust and the 1986

Trust and that Everett Justin Twin would be appointed Tristee of the same. Due to her concerns
regarding Everett Justin Twin'’s eligibility as a Trustee, Catherine Twinn did not sign the Deeds.

The 1985 Trust requires a minimum of five Trustees, no more than two of whom may be non-
Beneficiaries. At the time of Everett Justin Twin’s appointment, the two non-Beneficiary Trustee
positions were filled by Bertha' L'Hirondelle and Clara Midbo. Walter Felix Twin is a Beneficiary
and therefore his position was to be filled by a Beneficiary Trustee.

 Under the 1985 Trust, Beneficiaries are defined as those people who, at any particular time,

would qualify as members of the Sawridge Indian Band pursuant to the provisions of the Indian
Act, RSC 1970, c I-6 as they existed on April 15, 1982. The 1985 Trust also states that no
person who fails to meet the criteria but who later becomes entitled to membership in the
Sawridge Indian Band due to amendments to the Indian Act shall be considered a Beneficiary.

Evidence suggests that owing to his status as the illegitimate child of an Indian woman, Everett
Justin Twin is not a Beneficiary of the 1985 Trust as he was not entitled to be registered as an
Indian or to become a member of the Sawridge Indian Band according to the criteria contained in
Section 11 of the Indian Act, RSC 1970 c I-6 as it existed on April 15, 1982,

H:\WDocs\281946\00806642.D0C Page 2 of 3
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11, Catherine Twinn, as Trustee of the 1985 Trust, wishes for the Trust to be administered
- appropriately according to the wishes of the Settlor and for this reason seeks the Court's advice
and direction on the matter. ’ -

o 12.' Clara Midbo was a Trustee of the 1985 Trust until her death on July 13, 2014.

. 13. Given the difficulties with choosing a replacement Trustee for Walter Felix Twin, it would seem
1t appropriate that this Court determine who the replacement Trustee be to replace Clara Midbo.

- Material or evidence to be relied on:

- 14, The Affidavit of Catherine Twinn, dated _September 24", 2014,
15. The Opinion of Larry Cooper, dated July 2, 2014.

16. Such further and other materials as Counsel may advise and this Honourable Court may allow.

Applicable rules:

17. Alberta Rules of Court 1.2, 1.4, 3.2

_Applicable Acts and Regulations:

1 O 2 o

18. Trustee Act, RSA 2000, ¢ T-8.

)

RN

19. Indian Act, RSC 1970, c I-6.

=

. Any irregularity complained of or objection relied on:

20. N/A.

How the application is proposed to be heard or considered:

21, The application is to be heard on ___October 1, 2014

AFFIDAVIT EVIDENCE IS REQUIRED IF YOU WISH TO OBJECT.

WARNING

If you do not come to Court either in person or by your lawyer, the Court may give the Applicant(s) what |
they want in your absence. You will be bound by any order that the Court makes, If you want to take
part in this application, you or your lawyer must attend in Court on the date and time shown at the
beginning of the form. If you intend to give evidence in response to the application, you must reply by
filing an Affidavit or other evidence with the Court and serving a copy of that Affidavit or other evidence
on the Applicant(s) a reasonable time before the application is to be heard or considered.

CJ 3 o o

1

(P
(.
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