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In the Court of Appeal of Alberta

Citation: Bun v Seng, 2015 ABCA 165
Date: 20150515
Docket: 1503-0107-AC
Registry: Edmonton

Between:
Heang Bun
Applicant
(Appellant)
-and -

Pheap Seng and The Cambodian Canadian Friendship Society
of Edmonton and Areas

Resporident

(Respondent)

o Reasons for Decision of
The Honourable Madam Justice Ellen Picard

Application. for Permission to Appeal

2015 ABCA 165 (CanLlIl)



Reasons for Decision of
The Honourable Madam Justice Ellen Picard

[1] The self-represented Mr. Bun seeks permission to appeal the March 26, 2015 costs order of
Mr. Justice Verville.

[2] Mr. Bun brought a claim against The Cambodian Canadian Friendship Society of
Edmonton and Areas and Pheap Seng (an officer of the Society), alleging irregularities in the
Society’s financial records and requesting further information from the Society. Mr. Bun was not
satisfied by the materials he received and sought assistance of the Court. Justice Verville was
appointed case manager.

[31 A case management meeting was scheduled for March 26, 2015 at Mr. Bun’s request. At
the case management meeting, the Society brought forward a cross-application to strike Mr. Bun’s
claim and prevent him from filing any further claims against the Society; that application was
adjourned to a later date. Mr. Bun did not file an application or supporting affidavit in advance of
the case management meeting, and the case management justice ordered him to pay the costs of the
March 26 appearance to the Society. It is those costs that Mr. Bun seeks to appeal to this Court.

[4] Rule 14.5(1)(e) requires a party to obtain permission to appeal a decision as to costs only.
The case law is clear that permission to appeal costs orders should be granted sparingly, and a
party seeking permission to appeal such an award must meet a high threshold: Lameman v
Alberta, 2011 ABQB 724 at para 9, 521 AR 121; Gutierrez v Jeske, 2005 ABQB 971 at para 4,
396 AR 1. This Court has held that it is appropriate to rely on the test for permission to appeal a
costs award that was established under the former appellate Rules: Jackson v Canadian National
Railway Company, 2015 ABCA 89 at para 10. That test requires an applicant to demonstrate: (i) a
good arguable case having sufficient merit to warrant scrutiny by this Court; (ii) issues of
importance to the parties and in general; (iii) that the costs appeal has practical utility; and (iv) no
delay in proceedings caused by the costs appeal

2004 SCC 9t para 27 [2004] 1 SCR 303. D:screuonary orders of case management Justw are
similarly afforded deference, and absent an error of law, this Court will not interfere unless the
decision was unreasonable: Decock v Alberta, 2000 ABCA 122 at para 13, 255 AR 234; Attila
Dogan Construction and Installation Co Inc v AMEC Americas Ltd, 2014 ABCA 74 at para 17,
569 AR 308.

2015 ABCA 165 (CanLll)
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[6]  Onthe facts of this case and given the high degree of deference owed to costs awards on.
appeal, Mr. Bun has not demonstrated a good arguable case of sufficient merit and the first step of
the test has not been satisfied. While the issue may be important to Mr. Bun, he has ot
demonstrated any general nnportame Nor would this costs appeal have any practical utility
because Mr. Bun has not raised any issues that would allow this Court to provide direction on the
law with respect to costs. Although there are no concerns about delay in the proceedings below if
this costs appeal were allowed to proceed, Mr. Bun has failed to satisfy the other steps of the test
and permission to appeal is denied.

[7]  Both parties spoke to costs at the hearing before me. I award costs of $600 inclusive of
disbursements to the respondent.

Application heard on May 12, 2015

Reasons filed at Edmonton, Aberta
this 15th day of May, 2015

Picard J.A.

2015 ABCA 165 (CanLll)



Appearances:

K.C.Ng
for the Respondent (Respondent)

Applicant (Appellant) Heang Bun in Person
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478 QUEBEC (DCPP) v. JODOIN

[2017] 1 S.CR.

Director of Criminal and
Penal Prosecutions Appellant

v
Robert Jodoin Respondent
and

Director of Public Prosecutions,

Criminal Lawyers’ Association (Ontario),
Association des avocats

de la défense de Montréal,

Trial Lawyers Association of

British Columbia and Canadian Civil
Liberties Association Interveners

INDEXED AS: QUEBEC {(DIRECTOR OF CriMINAL
AND PENAL PROSECUTIONS) v. JODOIN

2017 SCC 26
File No.: 36539.
2016: December 5; 2017: May 12.

Present: McLachlin C.J. and Abella, Moldaver,
Karakatsanis, Wagner, Gascon, C5té, Brown
and Rowe JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
QUEBEC

Criminal law — Costs — Lawyers — Courts — Juris-
diction — Superior Court dismissing motions of défence
lawyer for writs of prohibition and awarding cosis against
lawyer personally — Court of Appeal setting award aside

_ _Criteria and process applicable to exercise by courts of

their power 1o impose such sanction on lawyer — Whether
awarding costs against lawyer personally was justified in
this case — Whether Court of Appeal erred in substituting
its own opinion for that of Superior Court.

3, an experienced criminal lawyer, was representing
10 clients charged with impaired driving. On the mom-
ing of a scheduled hearing in the Court of Québec on a
motion for disclosure of evidence in his clients’ cases,
before it even began, J had the office of the Superior
Court stamp a series of motions for writs of prohibition
in which he challenged the jurisdiction of the Court of

Directeur des poursuites criminelles
et pénales Appelant

c.
Robert Jodoin Intimé
et

Directeur des poursuites pénales,

Criminal Lawyers’ Association (Ontario),
Association des avocats

de la défense de Montréal,

Association des avocats plaideurs de la
Colombie-Britannique et Association
canadienne des libertés civiles Intervenants

REPERTORIE : QUEBEC (DIRECTEUR DES POUR-
SUITES CRIMINELLES ET PENALES) ¢. JODOIN

2017 CSC 26
Ne du greffe : 36539.
2016 : § décembre; 2017 : 12 mai.

Présents : La juge en chef McLachlin et les juges Abella,
Moldaver, Karakatsanis, Wagner, Gascon, C6té, Brown
et Rowe.

EN APPEL DE LA COUR D’APPEL DU QUEBEC

Droit criminel — Dépens — Avocats — Tribunaux
— Compétence — Cour supérieure rejetant les requétes
d’un avocat de la défense sollicitant la délivrance de
brefs de prohibition et condamnant celui-ci personnelle-
ment au paiement des dépens — Condamnation annulée
en appel — Critéres et processus régissant |’exercice par
les tribunaux de leur pouvoir d’infliger une telle sanction
& un avocat — La condamnation personnelle aux dépens
était-elle justifiée en I’espéce? — La Cour d’appel a-t-
elle erré en substituant son opinion & celle de la Cour
supérieure?

], avocat criminaliste d’expérience, représente
10 clients accusés de conduite avec facultés affaiblies. Le
matin d’une audience prévue en Cour du Québec sur une
requéte en communication de la preuve dans les dossiers
de ses clients, avant qu’elle ne débute, J fait timbrer au
greffe de la Cour supéricure une série de requétes sol-
licitant la délivrance de brefs de prohibition contestant

2017 SCC 26 (CanLll)
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Québec judge who was to preside over the hearing, alleg-
ing bias on the judge’s part. However, before the motions
were served, the parties learned that another judge would
be presiding instead. The motions were therefore put
aside, and the hearing on the motion for disclosure of ev-
idence began. At the hearing, J objected to the testimony
of an expert witness called by the Crown on the ground
that he had not received the required notice. The judge
decided to authorize the examination in chief of the ex-
pert after the lunch break. During the break, J drew upa
new series of motions for writs of prohibition, this time
challenging that judge’s jurisdiction and alleging, once
again, bias on the judge’s part. After the break, he in-
formed the judge of this and the hearing was adjourned,
as the service of such motions suspends proceedings un-
til the Superior Court has ruled on them. The Superior
Court dismissed the motions and, at the Crown’s request,
awarded costs against J personally. The Court of Appeal
affirmed the Superior Court’s judgment on the disposi-
tion of the motions, but allowed the appeal solely to set
aside the award of costs against J personally.

Held (Abella and Coté JJ, dissenting): The appeal
should be allowed and the award of costs restored.

Per McLachlin C.J. and Moldaver, Karakatsanis,
Wagner, Gascon, Brown and Rowe JJ.: The courts have
the power to maintain respect for their anthority. This in-
cludes the power to manage and control the proceedings
conducted before them. A court therefore has an inher-
ent power to control abuse in this regard and to prevent
the use of procedure in a way that would be manifestly
unfair to a party to the litigation before it or would in
some other way bring the administration of justicé into
disrepute. This is a discretion that must be exercised in
a deferential manner, but it allows a court to ensure the
integrity of the justice system.

The awarding of costs against lawyers personally
flows from the right and duty of the courts to supervise
the conduct of the lawyers who appear before them and
to note, and sométimes penalize, any conduct of such a
nature as to frustrate or interfere with the administration
of justice. As officers of the court, lawyers have a duty to
respect the court’s authority. If they fail to act in a man-
ner consistent with their status, the court may be required
to deal with them by punishing their misconduct. This
power of the courts to award costs against a lawyer per-
sonally is not limited to civil proceedings, but can also be
exercised in criminal cases, which means that it may be

la compétence du juge de la Cour du Québec appelé a
présider et alléguant sa partialité. Toutefois, avant la si-
gnification des requétes, les parties apprennent que ce
sera plutét un autre juge qui présidera I’audience. Les
requétes sont donc mises de ct€ et I’audience sur la re-
quéte en communication de la preuve débute. En cours
d’audience, J s’oppose au témoignage d’un expert du
ministére public, au motif qu’il n’a pas recu le préavis
requis. Le juge décide d’autoriser I'interrogatoire princi-
pal de I’expert aprés la pause du midi. Pendant la pause,
J rédige une nouvelle série de requétes sollicitant la déli-
vrance de brefs de prohibition contestant la compétence
de ce juge et alléguant, pour lui également, sa partialité,
Au retour de la pause, il en informe le juge et 'audience
est ajournée, car la signification de telles requétes opére
sursis des procédures jusqu’a ce que la Cour supérieure
se soit prononcée sur celles-ci. La Cour supérieure re-
jette les requétes et, i la demande du ministére public,
condamne personnellement J au paiement des dépens. La
Cour d’appel confirme le jugement de 1a Cour supérieure
sur le sort des requétes mais accueille I’appel, a seule fin
d’annuler la condamnation personnelle de J aux dépens.

Arrét (les juges Abella et Cété sont dissidentes) : Le
pourvoi est accueilli et la condamnation aux dépens est
rétablie.

La juge en chef McLachlin et les juges Moldaver,
Karakatsanis, Wagner, Gascon, Brown et Rowe : Les tri-
bunaux ont le pouvoir de veiller au respect de leur auto-
rité. Cela inclut le pouvoir de gérer, contréler et maitriser
les procédures qui se déroulent devant eux. IIs posseédent
ainsi le pouvoir inhérent de réprimer les abus  cet égard
et d’empécher que la procédure ne soit utilisée d’une ma-
niére qui serait manifestement injuste envers une partie
au litige, ou qui aurait autrement pour effet de discrédi-
ter I’administration de la justice. Il s’agit-d’un pouvoir
discrétionnaire qui doit s’exercer avec retenue, mais qui
permet & un tribunal d’assurer I'intégrité du syst2me
judiciaire. :

La condamnation personnelle d’un avocat aux dépens
découle du droit et du devoir des tribunaux de supervi-
ser la conduite des avocats présents devant eux et de si-
gnaler, et parfois sanctionner, toute conduite de nature 2
mettre en échec I'administration de la justice ou y porter
atteinte. En tant qu’officiers de la cour, les avocats ont le
devoir de respecter I’autorité des tribunaux. Le défaut des
avocats d’agir en conformité avec leur statut peut obliger
les tribunaux & sévir 4 leur endroit en sanctionnant leur
inconduite. L’exercice par les tribunaux de ce pouvoir de
condamner personnellement un avocat au paiement des
dépens ne se limite pas aux instances civiles; il s’étend

2017 SCC 26 (CanLll)
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exercised against defence lawyers. This power applies in
parallel with the power of the courts to punish by way of
convictions for contempt of court and that of law societ-
ies to sanction unethical conduct by their members.

The threshold for exercising the courts’ discretion to
award costs against a lawyer personally is a high one. An
award of costs against a lawyer personally can be justi-
fied only on an exceptional basis where the lawyer's acts
have seriously undermined the authority of the courts or
seriously interfered with the administration of justice.
This high threshold is met where a court has before it
an unfounded, frivolous, dilatory or vexatious proceed-
ing that denotes a serious abuse of the judicial system by
the lawyer, or dishonest or malicious misconduct on his
or her part, that is deliberate.

There are two important gnideposts that apply to the
exercise of this discretion. The first guidepost relates to
the specific context of criminal proceedings, in which the
courts must show a certain flexibility toward the actions
of defence lawyers, whose role is not comparable in ev-
ery respect to that of a lawyer in a civil case. If costs are
awarded against a lawyer personally, the purpose must
not be to discourage the lawyer from defending his or her
client’s rights and interests, and in particular the client’s
right to make full answer and defence. Thus, the consid-
erations to be taken into account in assessing the conduct
of defence lawyers can be different from those that apply
in the case of lawyers in civil proceedings. The second
guidepost requires a court to confine itself to the facts of
the case before it and to refrain from indirectly putting
the lawyer’s disciplinary record, or indeed his or her ca-
reer, on trial. To consider facts external to the case before
the court can be justified only for the limited purpose of
determining, first, the intention behind the lawyer's ac-
tions and whether he or she was acting in bad faith, and,
second, whether the lawyer knew, on bringing the im-
pugned proceeding, that the courts do not approve of such
proceedings and that this one was unfounded.

A court cannot award costs against a lawyer person-
ally without following a certain process and observing
certain procedural safeguards. A lawyer upon whom such
a sanction may be imposed should be given prior notice
of the allegations against him or her and the possible con-
sequences. The notice should contain sufficient informa-
tion about the alleged facts and the nature of the evidence
in suppon of those facts, and should be sent far enough
in ‘advance to enable the lawyer to prepare adequately.
The lawyer should have an opportunity to make separate

aussi aux instances criminelles et peut donc viser les avo-
cats de la défense. Ce pouveir s’exerce parallélement &
celui des tribunaux de sévir par une condamnation pour
outrage au tribunal et & celui des barreaux de sanctionner
I’inconduite de leurs membres sur le plan déontologique.

L'application du pouvoir discrétionnaire des tribunaux
de condamner personnellement un avocat au paiement des
dépens est circonscrite par des critéres d’exercice €levés,
Une condamnation personnelle de I’avocat aux dépens ne
peut se justifier que de maniére exceptionnelle, en pré-
sence d’une atteinte sérieuse a I’autorité des tribunanx
ou d’une entrave grave 2 I’administration de la justice.
Ce critgre élevé est respecté lorsqu’un tribunal est en pré-
sence d’une procédure mal fondée, frivole, dilatoire ou
vexatoire, qui dénote un abus grave du systéme judiciaire
ou une inconduite malhonnéte ou malveillante, commis de
propos délibéré par I’avocat.

Deux balises importantes encadrent I’exercice de ce
pouvoir discrétionnaire. La premitre balise découle du
contexte particulier des procédures en matiére crimineile,
lequel requiert une certaine souplesse de la part des tri-
bunaux 2 I’égard des actions entreprises par les avocats
de la défense, dont le rSle n’est pas comparable en tous
points 2 celui de I’avocat en matiere civile. La condamna-
tion personnelle aux dépens ne doit pas viser & décourager
I"avocat dans la défense des droits et intéréts de son client,
notamment son droit & une défense pleine et entidre.
Ainsi, I’évaluation de la conduite de ’avocat de la défense
doit tenir compte de considérations parfois différentes
de celles de 1’avocat en matidre civile. La seconde balise
exige que les tribunaux s’en tiennent aux faits propres a
Iaffaire dont ils sont saisis et qu’ils s’abstiennent de faire
indirectement le procés du dossier disciplinaire de I’avo-
cat, voire de sa carriere. Recourir 2 des faits éxternes a
I’instance concernée ne peut se justifier que dans I’objec-
tif limité de déterminer, d’une part, Iintention et la mau-
vaise foi derritre les actions de ’avocat et, d’autre part, la
connaissance par ce dernier, au moment ol il a entrepris
les procédures qu’on lui reproche, de la désapprobation de
celles-ci par les tiibunaux et de leur caractere mal fondé.

Un tribunal ne peut condamner personnellement un
avocat aux dépens sans respecter un certain processus
et certaines garanties procédurales. L’avocat passible
d’une telle sanction devrait recevoir un avis préalable
I’'informant des allégations formulées & son endroit et
des conséquences qui pourraient en découler. Cet avis
devrait contenir des informations suffisantes sur les faits
reprochés et sur la teneur de la preuve a 1’appui, et étre
transmis suffisamment  1’avance pour permettre 4 I’avo-
cat de se préparer adéquatement. Ce dernier devrait avoir

2017 SCC 26 (CanLli)
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submissions on costs and to adduce any relevant evi-
dence in this regard. The applicable standard of proof is
the balance of probabilities. In criminal proceedings, the
Crown’s role on this issue must be limited to objectively
presenting the evidence and the relevant arguments.

The circumstances of this case were exceptional and
justified an award of costs against J personally. The Su-
perior Court correctly identified the applicable criteria
and properly exercised its discretion. As the court noted,
F’s conduct in the cases in question was particularly rep-
rehensible. The purpose of that conduct was unrelated to
the motions he brought. J was motivated by a desire to
have the hearing postponed rather than by a sincere be-
lief that the judges targeted by his motions were hostile. J
thus used the extraordinary remedies for a purely dilatory
purpose with the sole objective of obstructing the orderly
conduct of the judicial process in a calculated manner. It
was therefore reasonable for the court to conclude that
J had acted in bad faith and in a way that amounted to
abuse of process, thereby seriously interfering with the
administration of justice. The Court of Appeal should
not have intervened in the absence of an error of law; a
palpable and overriding error of fact or an unreasonable
exercise of discretion by the Supérior Court.

Per Abella and Cb6té JJ. (dissenting): Personal costs
orders are of an exceptional nature. In the criminal con-
text, such orders could have a chilling effect on criminal
defence counsel’s ability to properly defend their client.
Accordingly, they should only be issued in the most ex-
ceptional of circumstances and the Crown should be very
hesitant about pursuing them.

In the instant case, J's behaviour did not warrant the
exceptional remedy of a personal costs order. It appears
that his conduct was not unique and that he was being
punished as a wamning to other lawyers engaged in simi-
lar tactics. The desire to make an example of J's behav-
iour does not justify straying from the legal requirement
that his conduct be rare and exceptional before costs are
ordered personally against him.,

I’occasion de présenter des observations distinctes au su-
jet des dépens, et, le cas échéant, des éléments de preuve
pertinents 2 cet égard. La norme de preuve qui s’impose
est celle de la preuve prépondérante. Dans les instances
criminelles, le réle du ministére public sur cette question
doit se limiter & présenter objectivement la preuve et les
arguments pertinents.

La situation en I'espéce était exceptionnelle et auto-
risajt la condamnation personnelle de J au paiement des
dépens. La Cour supérieure a bien dégagé les crittres ap-
plicables et correctement exercé son pouvoir discrétion-
naire. Comme elle I’a souligné, la conduite de J dans ces
dossiers était particulierement répréhensible. Elle visait
un but étranger aux requétes entreprises. J était animé
par une volonté d’obtenir une remise de I’audience plutdt
que par une croyance sincre dans I'inimiti€ des juges qui
étaient la cible de ses requétes, J a ainsi utilisé les recours
extraordinaires 2 une fin purement dilatoire dans le seul
but d’entraver de maniére calculée le bon déroulement
du processus judiciaire. Devant cela, la cour pouvait rai-
sonnablement conclure que J a fait preuve de mauvaise
foi et a abusé des procédures, portant ainsi sérieusement
atteinte a I'administration de la justice. I.a Cour d’appel
ne devait pas intervenir en I’absence d’erreur de droit,
d’érreur manifeste ét déterminanté en faits ou d’éexer-
cice déraisonnable par la Cour supérieure de son pouvoir
discrétionnaire.

Les juges Abella et Coté (dissidentes) : Les ordon-
nances condamnant personnellement un avocat aux dé-
pens sont des mesures de nature exceptionnelle. Dans
le contexte de procédures criminelles, de telles ordon-
nances pourraient avoir un effet paralysant sur la capacité
des avocats de la défense & défendre adéquatement leurs
clients. En conséquence, une telle sanction ne devrait

&tre infligée que dans les circonstances les plus excep-

tionnelles et le ministére public devrait faire montre de
beaucoup de circonspection avant de demander qu’elle
Ie soit.

En I'espéce, la conduite de J ne justifiait pas I'im-
position de la sanction exceptionnelle que représente 1a
condamnation personnelle d’un avocat aux dépens. Il
semble que sa conduite ne présentait pas un caractére ex-
ceptionnel et que la sanction qui lui était infligée se vou-
lait un avertissement aux autres avocats ayant recours 2
des tactiques similaires. Le désir de faire un exemple de
J en sanctionnant sa conduite ne saurait justifier de déro-
ger 2 la régle de droit exigeant que la conduite qu’on lui
reproche présente un caractére rare et exceptionnel afin
que le tribunal puisse le condamner personnellement aux
dépens.
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Moreover, J’s motions for writs of prohibition were
not unfounded to a sufficient degree to attract a per-
sonal costs order. The Crown had not provided I with
the notice required for an expert witness testimony un-
der s. 657.3(3) of the Criminal Code. ] was, as a result,
entitled to an adjournment under s. 657.3(4). The judge
presiding in the Court of Québec only granted him a
brief one over the lunch break and mistakenly said that J
had already cross-examined the Crown’s expert in other
matters. In the circumstances, J's filing of motions for
writs of prohibition for the purpose of suspending the
proceedings can easily be seen as an error of judgment,
but hardly one justifying a personal costs order. For these
reasons, the appeal should be dismissed.
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English version of the judgment of McLachlin
C.]. and Moldaver, Karakatsanis, Wagner, Gascon,
Brown and Rowe JJ. delivered by

GAscoN J. —

1. Overview

[1] This appeal concerns the scope of the courts’
power to award costs’ against a lawyer personally
in a criminal proceeding. Although the courts have
the power to maintain respect for their authority
and to preserve the integrity of the administration
of Justlce, the appropriateness of imposing such a
sanction in a criminal proceeding must be assessed
in light of the special role played by defence law-
yers and the rights of the accused persons they rep-
resent. In such cases, the courts must be cautious in
exercising this discretion.

' The Superior Court and the Court of Appeal used the French
term “dépens” in their reasons and in their conclusions. The
appellant and the respondent have referred sometimes to the
concept of “dépens” and sometimes to that of “frais”. For con-
sistency, 1 will use the term used by the courts below in the
French version of these reasons.

Gilles Villeneuve et Mathieu Stanton, pour I'in-
tervenant le directeur des poursuites pénales.

Maxime Hébrard et Marlys A. Edwardh, pour
I’intervenante Criminal Lawyers’ Association (On-
tario).

Walid Hijazi, Lida Sara Nouraie et Nicholas St-
Jacques, pour I'intervenante 1’ Association des avo-
cats de la défense de Montréal.

Mathew P. Good et Ariane Bisaillon, pour I'in-
tervenante I’ Association des avocats plaideurs de la
Colombie-Britannique.

Frank Addario et Stephen Aylward, pour I’inter-
venante 1’ Association canadienne des libertés ci-
viles.

Le jugement de la juge en chef McLachlin et des
juges Moldaver, Karakatsanis, Wagner, Gascon,
Brown et Rowe a été rendu par

LE JUGE GASCON —
1. Apercu

[1] Ce pourvoi porte sur I’étendue du pouvoir des
tribunaux de condamner personnellement un avocat
au paiement des dépens' en mati¢re criminelle. Si
les tribunaux ont le pouvoir de veiller an respect de
leur autorité et au maintien de I’intégrité de I’admi-
nistration de la justice, I’opportunité d’imposer une
telle sanction dans une instance criminelle doit étre
soupesée au regard du role particulier de I’avocat
de la défense et des droits de 1’accusé qu’il repré-
sente. Dans de tels cas, les tribunaux doivent faire
preuve de prudence dans I’exercice de ce pouvoir
discrétionnaire.

La Cour supérieure et la Cour d'appel utilisent le terme
« dépens » dans leurs motifs et leurs dispositifs. L’appelant et
I’intimé se réferent tantét & la notion de « dépens », tantbt &
celle de « frais ». Aux fins d'uniformité, je m’en tiendrai au
terme utilisé dans les décisions inférieures.
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[2] The respondent is an experienced criminal
lawyer and a member of the Barreau du Québec.
In several impaired driving cases joined for hear-
ing on a single motion for disclosure of evidence,
he filed two series of motions on the same day for
writs of prohibition against two judges of the Court
of Québec, each time on questionable grounds of
bias, apparently in order to obtain a postponement
of the scheduled hearing. A first judge had initially
been assigned to preside over that hearing, but a sec-
ond one replaced the first unexpectedly at the last
minute. In response to that unprecedented strategy,
which resulted in the postponement of the hearing in
the Court of Québec, the appellant, the Crown, asked
not only that the motions be dismissed, but also that
the costs of the motions be awarded against the re-
spondent personally.

{31 The Superior Court held that awarding costs
against a lawyer personally can be justified in the
case of a frivolous proceeding that denotes a seri-
ous and deliberate abuse of the judicial system. The
judge expressed the opinion that the respondent’s
intentional acts were indicative of such abuse and
constituted exceptional conduct that justified mak-
ing an award against him personally. The Court of
Appeal acknowledged that the motions for writs of
prohibition should be dismissed, but nonetheless set
aside the award of costs against the respondent per-
sonally, finding that his conduct did not satisfy the
strict criteria developed by the courts in this regard.

[4] In my opinion, the appeal should be allowed.
The Superior Court correctly identified the appli-
cable criteria and properly exercised the discretion it
has in such matters. The Court of Appeal should not
have intervened in the absence of an error of law, a
palpable and overriding error of fact or an unreason-
able exercise of his discretion by the motion judge.
Although the exercise of this discretion will be war-
ranted only in rare cases, the circumstances of the
instant case were exceptional and justified an award
of costs against the respondent personally.

[2] L'intimé est un avocat criminaliste d’expé-
rience, membre du Barreau du Québec. Dans le
cadre de plusieurs dossiers de conduite avec facultés
affaiblies réunis pour une méme audience sur une
méme requéte en communication de la preuve, il a
déposé le méme jour deux séries de requétes solli-
citant la délivrance de brefs de prohibition cont-z
deux juges de la Cour du Québec, chaque fois pour
des motifs de partialité douteux, vraisemblablement
afin d’obtenir une remise de 1’audience prévue. Un
premier juge devait initialement présider cette au-
dience, mais un second 1’a remplacé 2 la derniére
minute, contre toute attente. Devant cette démarche
inédite qui a entrainé le report de ’audience devant
la Cour du Québec, I’appelant, le ministére public, a
demandé non seulement le rejet des requétes, mais
aussi la condamnation personnelle de I’intimé au
paiement des dépens en découlant.

[3]1 La Cour supérieure a conclu que la condam-
nation personnelle de 1’avocat aux dépens pouvait
se justifier en présence d'une procédure frivole qui
dénote un abus grave du syst®me judiciaire commis
de propos d€libéré. Le juge a estimé que les gestes
intentionnels de I’intimé révélaient un tel abus et
constituaient une conduite exceptionnelle justifiant
sa condamnation personnelle. Tout en reconnaissant
qu’il y avait lieu de rejeter les requétes sollicitant la
délivrance de brefs de prohibition, la Cour d’appel
a néanmoins infirmé la condamnation personnelle
de I’intimé aux dépens, exprimant I’avis que sa
conduite ne répondait pas aux critdres stricts élabo-
rés par la jurisprudence.

[4] Jestime qu’il y a lieu d’accueillir I’appel. La
Cour supérieure a bien dégagé les critéres appli-
cables et correctement exercé son pouvoir discré-
tionnaire en la matiére. La Cour d’appel ne devait
pas intervenir en I’absence d’erreur de droit, d’erreur
manifeste et déterminante en faits ou d’exercice dé-
raisonnable par le premier juge de son pouvoir dis-
crétionnaire. Bien que les cas justifiant cet exercice
demeurent rares, la situation en I’espace était excep-
tionnelle et autorisait la condamnation personnelle
de I’intimé au paiement des dépens.
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II. Context

{5] The relevant context of this case can be sum-
marized briefly. In April 2013, the respondent was
representing 10 clients charged with driving while
impaired by alcohol or while their blood alcohol
level exceeded the legal limit. There were 12 cases,
and they were joined for a hearing scheduled in
the Court of Québec on a motion for disclosure of
evidence, because the accused were all represented
by the respondent. On the morning of the hearing,
before it even began, the respondent had the office
of the Superior Court stamp a series of motions for
writs of prohibition in which he challenged the ju-
risdiction of the Court of Québec judge who was to
preside over the hearing, alleging bias on the judge’s
part. As an experienced criminal lawyer, the respon-
dent was well aware that the filing of such motions
results in the immediate postponement of the hear-
ing then under way until the Superior Court has
ruled on them.

[6] However, the same morning, before the mo-
tions were served, the parties learned that another
judge would be presiding over the hearing instead.
The motions were therefore put aside, and the hear-
ing on the motion for disclosure of evidence began.
At the hearing, the Crown stated that it wished to
call its expert witness. The respondent objected on
the ground that he had not received the notice re-
quired by s. 657.3(3) of the Criminal Code, R.S.C.
1985, c. C-46, and that he had been unable to con-
sult the expert’s resumé. He requested a postpone-
ment. The judge heard the parties on this subject
and decided to authorize the examination in chief of
the expert after the lunch break. In his view, the re-
spondent would have an opportunity to examine the
expert’s resumé before the hearing resumed.

[71 During the break, the respondent chose instead
to draw up a new series of motions for writs of pro-
hibition, this time challenging the second judge’s
jurisdiction and alleging, once again, bias on the
judge’s part. After the break, he informed the judge
of this. As a result of s. 25 of the Rules of Practice of
the Superior Court of the Province of Quebec, Crin-
inal Division, 2002, S1/2002-46, which provides that

I Contexte

[5] Le contexte pertinent dans le cadre du litige se
résume succinctement. En avril 2013, I'intimé repré-
sente 10 clients accusés de conduite d’un véhicule
alors que leurs facultés étaient affaiblies par I'alcool
ou que leur alcoolémie dépassait la limite permise.
Douze dossiers sont concernés, et ils sont réunis pour
les besoins d’une audience fixée en Cour du Qué-
bec sur une requéte en communication de la preuve
car les accusés sont tous représentés par I'intimé.
Le matin de 1’audience prévue, et ce, avant méme
qu’elle ne débute, I’intimé fait timbrer au greffe de
la Cour supérieure une série de requétes sollicitant
la délivrance de brefs de prohibition contestant la
compétence du juge de la Cour du Québec appelé a
présider et alléguant sa partialité. Avocat expérimenté
en droit criminel, I’intimé est alors bien au fait que le
dépbt de telles requétes entraine la remise immédiate
de I’audience en cours jusqu’a ce que la Cour supé-
rieure se soit prononcée sur celles-ci.

[6] Toutefois, le méme matin, avant la significa-
tion de ces requétes, les parties apprennent que ce
sera plutdt un autre juge qui présidera I’audience.
Les requétes sont donc mises de c6té, et 1’audience
sur la requéte en communication de la preuve dé-
bute. En cours d’audience, le ministere public in-
dique qu’il souhaite faire témoigner son expert.
L'intimé s’y oppose, au motif qu'il n’a pas regu le
préavis requis par le par. 657.3(3) du Code crimi-
nel, LR.C. 1985, c. C-46, et qu’il n’a pu consulter
le curriculum vitae de I’expert. 1l exige une remise.
Le juge saisi entend les parties sur le sujet et dé-
cide d’autoriser I’interrogatoire principal de I’expert
apres la pause du midi. Il estime que I'intimé aura
eu, dans I'intervalle, I’occasion d’étudier le curricu-
lum vitae de I’expert.

[7]1 Pendant la pause, I’intimé choisit plut6t de ré-
diger une nouvelle série de requétes sollicitant la dé-
livrance de brefs de prohibition contestant cette fois
la compétence de ce deuxiéme juge et alléguant,
une fois de plus, la partialité du juge. Au retour de la
pause, il en informe le juge saisi. Vu I’article 25 des
Regles de procédure de la Cour supérieure du Qué-
bec, chambre criminelle (2002), TR/2002-46, qui
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the service of such motions suspends proceedings,
the judge had no choice but to adjourn the hearing.

[8] The appellant, believing that the sole purpose
of these successive extraordinary remedies was to ob-
tain a postponement for an ulterior motive, objected
to the respondent’s tactic. He told the respondent that
he intended to seck an award of costs against the re-
spondent personally because of the latter’s dilatory
motions and abuse of process. The Superior Court
thus heard the motions for writs of prohibition both
on the merits and on the award of costs being sought
against the respondent personally.

HI. Judicial History
A. Quebec Superior Court (2013 QCCS 4661)

[9] The Superior Court judge began by rejecting
the arguments on the merits of the motions for writs
of prohibition against the Court of Québec judge.
He found that the motions were unfounded and friv-
olous and that they were of questionable legal value
for an experienced lawyer such as the respondent.

[10] The judge then dealt with the costs award
being sought against the respondent. Indeed, he de-
voted the bulk of his reasons to that issue, as it was
clear, to say the least, that the proceeding was frivo-
lous, given that there was nothing in the words of
the Court of Québec judge to indicate an excess of
jurisdiction. '

[11] On the law applicable to the issue of costs

in criminal proceedings, the Superior Court judge -

cited Quebec (Attorney-General) v. Cronier (1981),
63 C.C.C. (2d) 437 (Que. C.A.). He noted that
L’'Heureux-Dubé J.A., as she thén was, had em-
phasized [TRANSLATION] “the inherent power of the
Superior Court to manage cases within its jurisdic-
tion and to award costs not provided for by statute”
(para. 115 (CanLII)). On the basis of the principles
enunciated in Cronier, the judge found that the is-
sue was whether what was before him was “a frivo-
lous proceeding that denotes a serious abuse of the

prévoit que la signification de telles requétes opeére
sursis des procédures, le juge n’a d’autre choix que
d’ajourner I’audience.

[8] Estimant que ces recours extraordinaires suc-
cessifs n’ont comme seul objectif que I’obtention
d’une remise sur la base d’un motif oblique, 1’ap-
pelant s’oppose 2 la démarche. Il annonce 2 I’intimé
son intention de demander sa condamnation person-
nelle aux dépens en raison de ces requétes dilatoires
et de cet abus de procédures. Les requétes sollicitant
la délivrance de brefs de prohibition sont donc en-
tendues par la Cour supérieure tant sur le fond que
sur le volet de la condamnation aux dépens recher-
chée personnellement contre I’intimé.

HI. Historique judiciaire

A. Cour supérieure du Québec (2013 QCCS 4661)

(9] Le juge de la Cour supérieure écarte d’abord
les arguments sur le fond des requétes visant & obte-
nir la délivrance des brefs de prohibition 4 I’encontre
du juge de la Cour du Québec. Il constate que ces
requétes sont mal fondées, frivoles et d’une valeur
juridique douteuse pour un avocat d’expérience
comme I’intimé,

[10] Le juge traite ensuite de la question de la
condamnation aux dépens réclamée contre I’intimé.
Il y consacre du reste I’essentiel de ses motifs, le ca-
ractere frivole de la procédure étant pour le moins
manifeste, alors qu’il n’y avait dans les propos du
juge de la Cour du Québec aucun indice d’exces de
compétence.

[11]  Surle droit applicable  la question des dépens

en matiére criminelle, le juge de la Cour supérieure

s’en remet 2 Parrét Québec (Procureur général) c.
Cronier (1981), 23 CR. (3d) 97 (C.A. Qc). I en re-
tient que dans ses motifs, la juge L’Heureux-Dubé,
alors & la Cour d’appel du Québec, met en lumiére
« le pouvoir inhérent de la Cour supérieure de gérer
les dossiers de sa juridiction et d’accorder des dépens
non prévus par une loi » (par. 115 (CanLII)). Sur la
foi des enseignements de cet arrét, le juge estime que
la question consiste 4 déterminer s’il est en présence
d’« une procédure frivole qui dénote un abus grave
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judicial system”, an abuse that was “deliberate”
(para. 117).

[12] On the facts of the case before him, the judge
found that the [TRANSLATION] “preparation, at lunch-
time on April 23, 2013, of a series of motions for
writs of prohibition in a legal situation that did not
call for such a proceeding, and the continued pre-
sentation of those proceedings,” constituted abuse of
“section 25 of the Rules of Practice and the suspen-
sion order it entails” (para. 118). In his analysis, the
judge took the respondent’s conduct in other cases
into account in determining whether he had had cul-
pable intent to file, as a calculated act, proceedings
that he knew to be frivolous and abusive.

[131 The judge concluded that the respondent’s
conduct satisfied the applicable criteria and that it
had [TRANSLATION] “led, in 2 manner that well-in-
formed Canadians would not-approve of, to paralysxs
of the legitimate work of the Court of Québec sitting
in a criminal proceeding and to disruption of its lo-
cal judges® case management work” (para. 119). He
dismissed the motions for writs of prohibition and
awarded costs against the respondent personally, set-
ting them at $3,000 for all the cases combined, or
$250 percase.

B. Quebec Court of Appeal (2015 QCCA 847)

[14] The Court of Appeal affirmed the Superior
Court’s Judgment on the dis n of the motions
for writs.of prohibition, but allowed the appeal solely
to set aside the award of costs against the respondent
personally. It noted that, in criminal cases, [TRANS-
LATION] “costs have no longer been systemaucally
awarded gince the 1954 reform of the criminal justice
system” (para. 5 (CanLID)). However, it acknowl-
edged that, “in circumstances that are quite rare and
exceptional”, the Superior Court can, “in the exercise
of its inherent superintending and reforming powers,
award costs” (para. 6). In the case at bar, the Court
of Appeal was of the view that the Superior Court
should not have exercised those inherent powers to
sanction conduct that had occurred in another court

du systéme judiciaire » commis « de propos déli-
béré » (par. 117).

[12] Sur les faits propres a I’espece dont il est
saisi, le juge note que la « préparation, sur I’heure
du diner du 23 avril 2013, d’une série de requétes
en émission d’un bref de prohibition, dans une si-
tuation juridique qui ne commandait nullement une
teile procédure, tout autant que le maintien de la pré-
sentation de ces procédures, » constitue un abus « de
I'utilisation de I’article 25 des Reégles de procédure
el de son ordonnance de sursis » (par. 118). Dans
son analyse, le juge fait état du comportement de
I’intimé dans des dossiers distincts afin d’apprécier
son intention coupable de déposer, par des gestes ré-
fiéchis, des actes de procédure qu’il sait frivoles et
abusifs.

{13] Le juge conclut que la conduite de I’intimé
satisfait aux criferes apphcables et qu’elle a « en-
trainé, d’une manigre que le justiciable canadien
bien informé n’approuverait pas, la paralysie des
travaux légitimes de la Cour du Québec siégeant en
‘matiére criminelle et la perturbation du travail de
gestion de ses juges locaux » (par. 119). Il rejette
les requétes demandant la délivrance de brefs de
prohibition et condamne personnellement Vintimé
au paiement des dépens, qu'il fixe 2 3 000 $ pour
I’ensemble des dossiers concernés, soit 250 $ par
dossier.

B. Cour d'appel du Québec (2015 QCCA 847)

[14] La Cour d’ appel conﬂrme le Jugement de la

la déhvrance de bre s ] ,“bxuon. mms accueﬂle

€ PIC
Pappel, 3 seule fin &annuler la condamnation per-

sonnelle de I'intimé aux dépens. Elle souligne
qu en matlére fcnmmelle, « l‘octrox systémauque

de jusuce criminelle en 1954 » (par 5 (CanLII))
Elle reconnait que, « dans des circonstances plutdt
rares-et de nature exceptionnelle », la Cour supé—
rieure peut toutefois, « en vertu de ses pouvoirs in-
hérents de surveillance et de contrdle, adjuger des
dépens » (par. 6). Or, en I’espéce, la Cour d’appel
estime que la Cour supérieure ne devait pas exercer
ces pouvoirs inhérents 2 I’endroit de comportements
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that itself had the power to punish for contempt of
court. It concluded that, on the facts, the situation
“does not have the exceptional and rare quality of
an act that seriously undermines the authority of that
court or that seriously interferes with the administra-
tion of justice” (para. 11),

IV. Issue

[15] The only issue in this appeal is whether
the Superior Court was justified in awarding costs
against the respondent personally. What must be
done to resolve it is, first, to determine the scope
of the courts’ power to impose such a sanction, the
applicable criteria and the process to be followed,
next, to ascertain whether the criteria were properly
applied by the Superior Court judge and, finally, to
determine whether the intervention of the Court of
Appeal was necessary.

V. Analysis

A. Awarding of Costs Against a Lawyer Person-
ally

(1) Power of the Courts

[16] The courts have the power to maintain respect
for their authority. This includes the power to man-
age and control the proceedings conducted before
them (R. v. Anderson, 2014 SCC 41, [2014] 2 S.CR.
167, at para. 58). A court therefore has an inher-
ent power to control abuse in this regard (Young v.
Young, [1993] 4 S.C.R. 3, at p. 136) and to prevent
the use of procedure “in a way that would be mani-
festly unfair to a party to the litigation before it or
would in some other way bring the administration
of justice into disrepute”: Canam Enterprises Inc. v.
Coles (2000), 51 O.R. (3d) 481 (C.A.), at para. 55,
per Goudge J.A., dissenting, reasons approved in
2002 SCC 63, [2002] 3 S.C.R. 307. This is a discre-
tion that must, of course, be exercised in a deferen-
tial manner (Anderson, at para. 59), but it allows a
court to “ensure the integrity of the justice system”
(Morel v. Canada, 2008 FCA 53, [2009] 1 ECR.
629, at para. 35).

survenus devant une autre juridiction possédant
elle-méme le pouvoir de condamner 1’ outrage au tri-
bunal. Elle en conclut que, dans les faits, la situation
« ne révele pas le caractere exceptionnel et rare que
sont une atteinte sérieuse & 1’autorité de ce tribunal
ou une afteinte grave i 1'administration de la jus-
tice » (par. 11).

IV. Question en litige

[15] La seule question que souléve le pourvoi est
celle de savoir si la Cour supérieure était justifiée de
condamner personnellement 1'intimé au paiement
des dépens. Pour y répondre, il faut d’abord cerner
I’étendue du pouvoir des tribunaux d’infliger une
telle sanction, les criteres applicables et le proces-
sus a suivre, ensuite, vérifier si I’application des cri-
teres par le juge de la Cour supérieure était légitime
et, enfin, déterminer si une intervention de la Cour
d’appel s’imposait.

V. Analyse

A. La condamnation personnelle de I’avocat aux
dépens

(1) Le pouvoir des tribunaux

[16] Les tribunaux ont le pouvoir de veiller au res-
pect de leur autorité, Cela inclut le pouvoir de gérer,
contrdler et maftriser les procédures qui se déroulent
devant eux (R. c. Anderson, 2014 CSC 41, [2014] 2
R.C.S. 167, par. 58). Ils posstdent ainsi le pouvoir
inhérent de réprimer les abus 2 cet égard (Young c.
Young, [1993] 4 R.C.S. 3, p. 136) et d’empécher que
la proc¢édure ne soit utilisée [TRADUCTION] « d’une
maniére qui serait manifestement injuste envers une
partie au litige, ou qui aurait autrement pour effet de
discréditer I’administration de la justice » : Canam
Enterprises Inc. c. Coles (2000), 51 O.R. (3d) 481
(C.A)), par. 55, le juge Goudge, dissident, opinion
approuvée par 2002 CSC 63, [2002] 3 R.C.S. 307.
11 s’agit d’un pouvoir discrétionnaire qui doit certes
s’exercer avec retenue (Anderson, par. 59), mais qui
permel a un tribunal « d’assurer I'intégrité du sys-
teme judiciaire » (Morel ¢. Canada, 2008 CAF 53,
[2009] 1 R.C.E 629, par. 35).
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[17] Tt is settled law that this power is possessed
both by courts with inherent jurisdiction and by stat-
utory courts (Anderson, at para. 58), It is therefore
not reserved to superior courts but, rather, has its ba-
sis in the common law: Myers v. Elman, [1940] A.C.
282 (H.L.), at p. 319; M. Code, “Counsel’s Duty of
Civility: An Essential Component of Fair Trials and
an Effective Justice System” (2007), 11 Can. Crim.
L.R. 97, at p. 126.

[18] There is an established line of cases in which
courts have recognized that the awarding of costs
against lawyers personally flows from the right and
duty of the courts to supervise the conduct of the
lawyers who appear before them and to note, and
sometimes penalize, any conduct of such a nature as
to frustrate or interfere with the administration of jus-
tice: Myers, at p. 319; Pacific Mobile Corporation v.
Hunter Douglas Canada Ltd., [1979] 1 S.CR. 842,
at p. 845; Cronier, at p. 448, Pearl v. Gentra Canada
Investments Inc., [1998] R.L. 581 (Que. C.A)), at
p. 587. As officers of the court, lawyers have a duty
to respect the court’s authority. If they fail to actin a
manner consistent with their status, the court may be
required to deal with them by punishing their mis-
conduct (M. Code, at p. 121).

[19] This power of the courts to award costs
against a lawyer personally is not limited to civil
proceedings, but can also be exercised in criminal
cases (Cronier). This means that it may sometimes
be exercised against defence lawyers in criminal
proceedings, although such situations are rare: R.
v. Liberatore, 2010 NSCA 26, 292 N.S.R. (2d) 69;
R. v. Smith (1999), 133 Man. R. (2d) 89 (Q.B.), at
para. 43; Canada (Procureur général) v. Bisson,
[1995] R.J.Q. 2409 (Sup. Ct.); M. Code, at p. 122.

[20] The power to control abuse of process and
the judicial process by awarding costs against a law-
yer personally applies in parallel with the power of
the courts to punish by way of convictions for con-
tempt of court and that of law societies to sanction
unethical conduct by their members. Punishment
for contempt is thus based on the same power the
courts have “to enforce their process and maintain

[17] 1l est acquis que ce pouvoir appartient tant
aux tribunaux jouissant d’une compétence inhérente
qu’aux tribunaux d’origine législative (Anderson,
par. 58). Il n’est donc pas réservé aux cours supé-
rieures et tire plutSt son fondement de la common
law : Myers c. Elman, [1940] A.C. 282 (H.L.),
p- 319; M. Code, « Counsel’s Duty of Civility : An
Essential Component of Fair Trials and an Effec-
tive Justice System » (2007), 11 Rev. can. D.P. 97,
p. 126.

{18] Une jurisprudence bien établie reconnait que
la condamnation personnelle d’un avocat aux dé-
pens découle du droit et du devoir des tribunaux de
superviser la conduite des avocats présents devant
eux et de signaler, et parfois de sanctionner, toute
conduite de nature 4 mettre en échec 1’administra-
tion de la justice ou y porter atteinte : Myers, p. 319;
Pacific Mobile Corporation c. Hunter Douglas Can-
ada Ltd., [1979] 1 R.C.S. 842, p. 845; Cronier,
p- 110; Pearl c¢. Gentra Canada Investments Inc.,
[1998] R.L. 581 (C.A. Qc), p. 587. En tant qu’offi-
ciers de la cour, les avocats ont le devoir de respec-
ter 1’autorité des tribunaux. Le défaut des avocats
d’agir en conformité avec leur statut peut obliger les
tribunaux a sévir i leur endroit en sanctionnant leur
inconduite (M. Code, p. 121).

[19] L’exercice par les tribunaux de ce pouvoir de
condamner personnellement un avocat au paiement
des dépens ne se limite pas aux instances civiles; il
s’étend aussi aux instances criminelles (Cronier).
Bien qu’une telle situation soit rare, ce pouvoir peut
donc viser parfois les avocats de la défense en ma-
tidre criminelle : R. c. Liberatore, 2010 NSCA 26,
292 N.S.R. (2d) 69; R. c. Smith (1999), 133 Man.
R. (2d) 89 (B.R.), par. 43; Canada (Procureur géné-
ral) c. Bisson, [1995] RJ.Q. 2409 (C.S.); M. Code,
p- 122.

[20] Ce pouvoir de contrler les abus de procédure
et le processus judiciaire en condamnant personnel-
lement un avocat au paiement des dépens s’exerce
parallélement 2 celui des tribunaux de sévir par une
condamnation pour outrage au tribunal et a celui
des barreaux de sanctionner I’inconduite de leurs
membres sur le plan déontologique. Ainsi, la sanc-
tion de I'outrage repose sur ce méme pouvoir qu’ont
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their dignity and respect” (United Nurses of Alberta
v. Alberta (Attorney General), [1992] 1 S.C.R. 901,
at p. 931). These sanctions are not mutually exclu-
sive, however. If need be, they can even be imposed
concurrently in relation to the same conduct.

[21] This being said, although the criteria for an
award of costs against a lawyer personally are com-
parable to those that apply to contempt of court
(Cronier, at p. 449), the consequences are by no
means identical. Contempt of court is strictly a mat-
ter of law and can result in harsh sanctions, includ-
ing imprisonment. In addition, the rules of evidence
that apply in a contempt proceeding are more exact-
ing than those that apply to an award of costs against
a lawyer personally, as contempt of court must be
proved beyond a reasonable doubt. Because of the
special status of lawyers as officers of the court, a
court may therefore opt in a given situation to award
costs against a lawyer personally rather than citing
him or her for contempt (I. H. Jacob, “The Inher-
ent Jurisdiction of the Court” (1970), 23 Curr: Leg.
Probl. 23, at pp. 46-48).

[22] As for law societies, the role they play in this
regard is different from, but sometimes comple-
mentary to, that of the courts. They have, of course,
an important responsibility in overseeing and sanc-
tioning lawyers’ conduct, which derives from their
primary mission of protecting the public (s. 23 of
the Professional Code, CQLR, c. C-26). However,
the judicial powers of the courts and the disciplin-
ary powers of law societies in this area can be dis-
tinguished, as this Court has explained as follows:

The court’s authority is preventative — to protect the ad-
ministration of justice and ensure trial faimess. The dis-
ciplinary role of the law society is reactive. Both roles
are necessary to ensure effective regulation of the pro-
fession and protect the process of the court. [Emphasis
deleted.]

(R. v. Cunningham, 2010 SCC 10, [2010] 1 S.C.R.
331, at para. 35)

les tribunaux « de faire observer leur procédure et de
maintenir leur dignité et le respect qui leur est d »
(United Nurses of Alberta c. Alberta (Procureur gé-
néral), [1992] 1 R.C.S. 901, p. 931). Ces sanctions
ne sont par contre pas mutuellement exclusives.
Elles peuvent méme, a la rigueur, étre appliquées
concurremment pour une méme conduite.

[21] Cela dit, méme si les critéres qui permettent
une condamnation personnelle de I’avocat aux dé-
pens se comparent a4 ceux applicables & I’égard de
’outrage au tribunal (Cronier, p. 111), les consé-
quences qui en découlent sont loin d’étre identiques.
L’outrage au tribunal est de droit strict et peut entrai-
ner des sanctions séveres, dont I’emprisonnement.
Les régles de preuve y afférentes sont du reste plus
exigeantes que pour une condamnation personnelle
de I’avocat aux dépens, I’outrage au tribunal devant
étre prouvé hors de tout doute raisonnable. Parce
que les avocats ont le statut particulier d’officiers
de la cour, un tribunal peut ainsi, dans une situation
donnée, opter pour une condamnation personnelle
aux dépens plut6t que pour une citation 3 compa-
raitre pour outrage au tribunal (I. H. Jacob, « The
Inherent Jurisdiction of the Court » (1970), 23 Curr.
Leg. Probl. 23, p. 46-48).

[22] Quant aux barreaux, ils jouent a ce chapitre
un r6le différent, mais parfois complémentaire, de
celui des tribunaux. Ils ont bien sir une responsa-
bilité importante dans la surveillance et la sanction
des comportements des avocats, responsabilité qui
découle de leur mission premiére de protection du
public (art. 23 du Code des professions, RLRQ, c.
C-26). Cependant, les pouvoirs judiciaires des tribu-
naux et disciplinaires des barreaux en la matidre se
distinguent, comme 1’a expliqué notre Cour dans les
termes suivants :

Le pouvoir judiciaire se veut préventif. Il vise 2 proté-
ger ’administration de la justice et A assurer un procés
€équitable. Le rdle disciplinaire du barreau a un caractére
réactif. Les deux sont nécessaires pour bien encadrer
Pexercice de la profession d’avocat et protéger la procé-
dure de la cour. [Italiques omis.]

(R. ¢. Cunningham, 2010 CSC 10, [2010] 1 R.C.S.
331, par. 35)
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[23] The courts therefore do not have to rely on
law societies to oversee and sanction any conduct
they may witness. It is up to the courts to determine
whether, in a given case, to exercise the power they
have to award costs against a lawyer personally in
response to the lawyer’s conduct before them. How-
ever, there is nothing to prevent the law society from
exercising in parallel its power to assess its mem-
bers’ conduct and impose appropriate sanctions.

[24] In most cases, of course, the implications for
a lawyer of being ordered personally to pay costs are
less serious than those of the other two alternatives.
A conviction for contempt of court or an entry in a
lawyer’s disciplinary record generally has more sig-
nificant and more lasting consequences than a one-
time order to pay costs. Moreover, as this appeal
shows, an order to pay costs personally will normally
involve relatively small amounts, given that the pro-
ceedings will inevitably be dismissed summarily on
the basis that they are unfounded, frivolous, dilatory
or vexatious.

(2) Applicable Criteria

[25] While the courts do have the power to award
costs against a lawyer personally, the threshold for
exercising it is a high one. It is in fact rarely exer-
cised, and the question whether it should be arises
only infrequently: Cronier; Young; R. v. 974649 On-
tario Inc., 2001 SCC 81, [2001] 3 S.C.R. 575, at
para. 85; R. v. Trang, 2002 ABQB 744, 323 A.R. 297,
at para. 481; Fearn v. Canada Customs, 2014 ABQB
114, 586 A.R. 23, at para. 121; Smith, at para. 43.
Only serious misconduct can justify such a sanction
against a lawyer. Moreover, the courts must be cau-
tious in imposing it in light of the duties owed by
lawyers to their clients:

Moreover, courts must be extremely cautious in award-
ing costs personally against a lawyer, given the duties

[23] Aussi, les tribunaux n’ont pas & s’en remettre
aux ordres professionnels pour encadrer et sanction-
ner les conduites dont ils peuvent étre témoins. I
appartient aux tribunaux de déterminer s’ils doivent,
dans un cas précis, recourir au pouvoir dont ils dis-
posent de condamner personnellement un avocat
aux dépens pour la conduite qu’il a eue devant eux.
Néanmoins, rien n’empéche que s’exerce en paral-
lele le pouvoir de I’ordre professionnel d’évaluer la
conduite de ses membres et de déterminer les sanc-
tions appropriées.

[24] Dans la plupart des cas, il faut bien réaliser
que la condamnation personnelle de I’avocat aux
dépens comporte pour le professionnel des implica-
tions moins facheuses que les deux autres possibi-
lités. Contrairement 2 une condamnation ponctuelle
au paiement de dépens, une condamnation pour
outrage au tribunal ou une inscription au dossier
disciplinaire de I’avocat ont généralement des consé-
quences plus importantes et plus durables. En outre,
ce pourvoi en témoigne, une condamnation person-
nelle aux dépens implique normalement des sommes
relativement peu élevées, puisque les procédures
seront forcément écartées sommairement en raison
de leur nature mal fondée, frivole, dilatoire ou vexa-
toire.

(2) Les critres applicables

[25] Si le pouvoir des tribunaux de condamner
personnellement un avocat au paiement de dépens
existe, son application est par contre circonscrite
par des critéres d’exercice élevés. Son exercice reste
en effet exceptionnel et 1a décision d’y recourir ou
non ne se présente que dans de rares cas : Cronier;
Young; R. c. 974649 Ontario Inc., 2001 CSC 81,
[2001] 3 R.C.S. 575, par. 85; R. c¢. Trang, 2002
ABQB 744, 323 AR. 297, par. 481; Fearn c. Can-
ada Customs, 2014 ABQB 114, 586 A.R. 23,
par. 121; Smith, par. 43. Seules les conduites graves
justifient la condamnation d’un avocat 2 une telle
sanction. Il importe d’ailleurs que les tribunaux de-
meurent prudents en la mati¢re en raison des devoirs
de I’avocat envers ses clients :

De plus, les tribunaux doivent faire montre de la plus
grande prudence en condamnant personnellement un
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upon a lawyet to guard confidentiality of instructions and
1o bring forward with courage even unpopular causes. A
lawyer. should not be placed in a situation where his or
her fear of an adverse order of costs may conflict with
these fundamental duties of his or her calling,

(Young, at p. 136)

[26] The type of conduct that can be sanctioned
in this way was analyzed in depth in Cronier.
L’Heureux-Dubg J.A. concluded after reviewing the
case law that the courts.are justified in exercising
such a discretion in cases involving abuse of pro-
cess, frivolous proceedings, misconduct or dishon-
esty, of actions taken for ulterior motives, where the
effect is to seriously undermine the authonty of the
courts or to seriously interfere with the administra-
tion of justice. She noted, however, that this power
must not be exercised in an arbitrary and unlimited
manner, but rather with restraint and cautlon ,The
motion judge in the ¢ase at bz ' lied

Cronier, and the Court of Api)eal also endorsed the'

principles stated in it.

[27] Several courts across the country have adopted

the requirement of conduct that represents a marked

and unacceptable depanure from the standard of rea-
able conduc ofaj

ficient to: ]US / F-
sonally' there must at the very least be gress neglect
‘or inaccuracy (Myers, at p. 319).

[28] There are in this. Court’s jurisprudence. ex-
amples of conduct that has led to awards of costs be-
ing made against lawyers personally In Young, the
Coutt held that such a sanction is justified if “repeti-

tive and irrelevant material, and excessive motions

and applications, characterized” the conduct in ques-

tion and if this was the result of a lawyer’s acting

ayer in the J\]dl(:lal

avocat aux dépens, vu I'obligation qui lui incombe de
préserver la confidentialité de son mandat et de défendre
avec courage méme des causes impopulaires. Un avocat
ne devrait pas 6tre placé dans une situation ol la peur
d’étre condamné aux dépens pourrait I'empécher de rem-
plir les devoirs foridamentaux de sa charge.

(Young, p. 136)

[26] Le type de conduites susceptibles d'entrainer
une telle sanction a fait 1’objet d’une analyse ap-
profondie dans Cronier. Sur la foi de sa revue de la
jurisprudence, la juge L’Heureux-Dubé conclut que
les tribunaux sont justifiés d’exercer un tel pouvoir
dlscrétlonnaxrg en présence d’abus de procédures,
de procédures frivoles, d’inconduites ou de malhon-
nétetés, ou encore de mesures prises pour des mo-
tifs obliques, et ce, lorsqu’il en 1ésulte une atteinte
sérieuse 2 I’autorit€ des tribunaux ou une entrave
grave i I"administration de la justice. Elle note que
ce pouvmr ne doxt pas, par contre étre exercé ar-

Juge s’ est appnyé avec rmson surcet!
d’appel en a aussi retenu les: enselgnements

[27] Plusx urs tnbunaux 2 travers le pa ot par

ou unc‘ erreur grosslérc pour
nation personnelle de I’avocat aux dépens (Myers,
p-319):

[28] Notre jurisprudence offre des exemples de.
conduites qui-ont mené a une condamnation person--
nelle de I’avocat au palement de dépens. Dans Young,
notre Cour reconnait qu’une conduite « marqué[e]
par la production de documents répétitifs et non per-
tinents, de requétes et .dé motions excessives », et
qui est le fruit d’un avocat agissant « de mauvaise

e négligence grave
stifier 1a condam- .
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“in bad faith in encouraging this abuse and delay”
(pp. 135-36). In Pacific Mobile, the Court awarded
costs against a company’s solicitors personally in a
bankruptcy case. The solicitors had been granted a
number of adjournments and had instituted proceed-
ings that were inconsistent with directions given
by the trial judge. On the issue of costs, Pigeon J.
stressed that he did “not consider it fair to make the
debtor’s creditors bear the cost of proceedings which
were not instituted in their interest: quite the con-
trary”. He added that such an award of costs, “far
from appropriately discouraging unnecessary ap-
peals occasioning costly delays, tends on the con-
trary to favour them” (p. 844). In the circumstances,
he determined that “the Court should [therefore]
make use of its power to order costs payable by so-
licitors personally” (p. 845).

[29] In my opinion, therefore, an award of costs
against a lawyer personally can be justified only on
an exceptional basis where the lawyer’s acts have
seriously undermined the authority of the courts or
seriously interfered with the administration of jus-
tice. This high threshold is met where a court has
before it an unfounded, frivolous, dilatory or vexa-
tious proceeding that denotes a serious abuse of the
judicial system by the lawyer, or dishonest or mali-
cious misconduct on his or her part, that is deliber-
ate. Thus, a lawyer may not knowingly use judicial
resources for a purely dilatory purpose with the
sole objective of obstructing the orderly conduct of
the judicial process in a calculated manner.

[30] This being said, however, it should be noted
that there are two important guideposts that apply
to the exercise of this discretion in a situation like
the one in this appeal.

[31] The first guidepost relates to the specific
context of criminal proceedings, in which the courts
must show a certain flexibility toward the actions of
defence lawyers. In considering the circumstances,
the courts must bear in mind that the context of
criminal proceedings differs from that of civil pro-
ceedings. In criminal cases, the rule is that costs are

foi en encourageant ces abus et ces délais », justifie
une telle sanction (p. 135-136). Dans Pacific Mobile,
notre Cour condamne personnellement les procu-
reurs d’une sociélé au paiement des dépens dans une
affaire de faillite. Ces avocats avaient obtenu plu-
sieurs ajournements et entamé des procédures allant
a I’encontre des directives données par le juge de
premiére instance. Appel€ a statuer sur les dépens, le
juge Pigeon souligne qu’il ne lui « parait pas juste de
faire supporter par les créanciers de la débitrice les
[dépens] de procédures qui ne sont pas formées dans
leur intérét mais plutdt a leur encontre », et qu’une
telle adjudication des dépens, « loin de décourager
comme il convient les appels futiles source de retards
préjudiciables, tend au contraire a les favoriser »
(p. 844). Dans les circonstances, il décide qu’il y a
donc « lieu pour la Cour d’user de son pouvoir de
mettre les dépens a la charge des procureurs person-
nellement » (p. 845).

[29] 1l s’ensuit, 2 mon avis, qu’une condamnation
personnelle de 1’avocat aux dépens ne peut se jus-
tifier que de maniére exceptionnelle, en présence
d’une atteinte sérieuse a 1’autorité des tribunaux ou
d’une entrave grave a ’administration de la justice.
Ce critere élevé est respecté lorsqu’un tribunal est
en présence d’une procédure mal fondée, frivole,
dilatoire ou vexatoire, qui dénote un abus grave du
systéme judiciaire ou une inconduite malhonnéte
ou malveillante, commis de propos délibéré par
I’avocat. Ainsi, un avocat ne peut sciemment uti-
liser les ressources judiciaires a une fin purement
dilatoire, dans le seul but de faire obstruction de
maniére calculée au bon déroulement du processus
judiciaire.

[30] Cela dit, il convient toutefois de rappeler que
deux balises importantes encadrent I’exercice de ce
pouvoir discrétionnaire dans une situation analogue
a celle du présent pourvoi.

[31] La premiere balise découle du contexte par-
ticulier des procédures en matiére criminelle, lequel
requiert une certaine souplesse de la part des tribu-
naux a I’égard des actions entreprises par les avocats
de la défense. Dans I’analyse des circonstances, les
tribunaux doivent en effet retenir que le contexte par-
ticulier des procédures criminelles differe de celui
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not awarded; no provision is made, for example, for
awards of costs where extraordinary remedies are
sought (Cronier, at p. 447). Awards of costs made
against lawyers personally are therefore purely pu-
nitive and do not include the compensatory aspect
costs have in civil cases.

[32] As well, the role of a defence lawyer is not
comparable in every respect to that of a lawyer in a
civil case. For example, the latter has an ethical duty
1o encourage compromise and agreement as much as
possible. In contrast, a defence lawyer has no obliga-
tion to help the Crown in the conduct of its case. It
is the very essence of the role of a defence lawyer
to challenge, sometimes forcefully, the decisions and
arguments of other players in the judicial system in
light of the serious consequences they may have for
the lawyer’s client: Doré v. Barreau du Québec, 2012
SCC 12, [2012] 1 S.C.R. 395, at paras. 64-66, cit-
ing Histed v. Law Society of Manitoba, 2007 MBCA
150, 225 Man. R. (2d) 74, at para. 71. Indeed, com-
mitted and zealous advocacy for clients’ rights and
interests and a strong and independent defence bar
are essential in an adversarial system of justice:
Groia v. Law Society of Upper Canada, 2016 ONCA
471, 131 O.R. (3d) 1, at para. 129; P. J. Monahan,
“The Independence of the Bar as a Constitutional
Principle in Canada”, in Law Society of Upper Can-
ada, ed., In the Public Interest: The Report and Re-
search Papers of the Law Society of Upper Canada’s
Task Force on the Rule af Law & the Independence of

if costs are awarded against a lawyer personally i m
criminal proceedings, the purpose must not be to dis-
courage the lawyer from defending his or her client’s
rights and interests, and in particular the client’s right
to make full answer and defence. From this point of
view, the considerations to be taken into account in
assessing the conduct of defence lawyers can be dif-
ferent from those that apply in the case of lawyers in
civil proceedings.

des procédures civiles. En matiére criminelle, la ré-
gle est I’absence de dépens; par exemple, rien n’en
prévoit I’octroi dans le cadre de 1'exercice de recours
extraordinaires (Cronier, p. 108). La condamnation
personnelle de I’avocat au paiement des dépens a
donc un caractére purement punitif et ne comprend
pas la composante compensatrice qu’ont les dépens
en matiére civile.

[32] En outre, le role de ’avocat de la défense
n’est pas comparable en tous points a celui de 1’avo-
cat en matiére civile. Ce dernier a par exemple le
devoir éthique de favoriser les compromis et les en-
tentes dans la mesure du possible. A I’opposé, I’avo-
cat de la défense n’a aucune obligation d’aider le
ministére public dans la conduite de son dossier. Il
est de I’essence méme du rble de I’avocat de la dé-
fense de remettre en cause, de maniére parfois vigou-
reuse, les décisions et prétentions des autres acteurs
du systeéme judiciaire, vu les conséquences graves
qu’elles peuvent avoir sur son client : Doré c. Bar-
reau du Québec, 2012 CSC 12, [2012] 1 R.C.S. 395,
par. 64-66, citant Histed c. Law Society of Manitoba,
2007 MBCA 150, 225 Man. R. (2d) 74, par. 71. Une
défense dévouée et passionnée des droits et des in-
téréts des clients ainsi qu’une section de la défense
forte et indépendante au sein du barreau sont d’ail-
leurs essentiels dans un systéme de justice contra-
dictoire : Groia c. Law Society of Upper Canada,
2016 ONCA 471, 131 O.R. (3d) 1, par. 129; P. J.
Monahan, « L’indépendance du barreau en tant que
principe constitutionnel au Canada », dans Barreau
du Haut-Canada, dir., Dans !’intérét public : rap-
port et articles du groupe d’étude du barreau du
Haut-Canada sur la régle de droit et l'indépendance
du barreau (2007), 127. Si ces conditions ne sont pas
présentes, la fiabilité du processus et I’équité du pro-
cés en souffrent : R. ¢. G.D.B., 2000 CSC 22, [2000]
1 R.C.S. 520, par. 25, citant R. c. Joanisse (1995),
102 C.C.C. (3d) 35 (C.A. Ont.), p. 57. Bref, en ma-
titre criminelle, la condamnation personnelle aux
dépens ne doit pas viser a décourager 1’avocat dans
la défense des droits et intéréts de son client, notam-
ment son droit & une défense pleine et entiére. De ce
point de vue, I’évaluation de la conduite de I’avocat
de la défense doit tenir compte de considérations par-
fois différentes de celles de I’avocat en matiére ci-
vile.
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[33] The second guidepost requires a court to con-
fine itself to the facts of the case before it and to re-
frain from indirectly putting the lawyer’s disciplinary
record, or indeed his or her career, on trial. The facts
that can be considered in awarding costs against a
lawyer personally must generally be limited to those
of the case before the court. In its analysis, the court
must not conduct an ethics investigation or seek to
assess the whole of the lawyer’s practice. It is not a
matter of punishing the lawyer “for his or her entire
body of work”. To consider facts external to the case
before the court can be justified only for the limited
purpose of determining, first, the intention behind
the lawyer’s actions and whether he or she was act-
ing in bad faith, and, second, whether the lawyer
knew, on bringing the impugned proceeding, that the
courts do not approve of such proceedings and that
this one was unfounded.

[34] In this regard, certain evidence that is external
to the case before the court may sometimes be con-
sidered, because it is of high probative value and has
a strong similarity to the alleged facts, in order to es-
tablish, for example, wilful intent and knowledge on
the lawyer’s part. However, it must be limited to the
specific issue before the court, that is, the lawyer’s
conduct. It may not serve more broadly as proof of
a general propensity or bad character (R. v. Handy,
2002 SCC 56, [2002] 2 S.C.R. 908, at paras. 71-72
and 82).

(3) Process to Be Followed

[35] This being said, a court obviously cannot
award costs against a lawyer personally without fol-
lowing a certain process and observing certain pro-
cedural safeguards (Y.-M. Morissette, “L’initiative
judiciaire vouée a I’échec et la responsabilité de
I’avocat ou de son mandant” (1984), 44 R. du B. 397,
at p. 425). However, it is important that this process
be flexible and that it enable the courts to adapt to the
circumstances of each case.

[36] Thus, a lawyer upon whom such a sanction
may be imposed should be given prior notice of

[33] Par ailleurs, la seconde balise exige que les
tribunaux s’en tiennent aux faits propres a I’affaire
dont ils sont saisis et qu’ils s’abstiennent de faire
indirectement le procés du dossier disciplinaire de
I’avocat, voire de sa carriére. Les faits qui peuvent
étre pris en compte dans la condamnation person-
nelle d’un avocat au paiement des dépens doivent
généralement se limiter a ceux de I’affaire dont est
saisi le juge. L’analyse menée par le tribunal ne
doit pas se substituer a une enquéte déontologique
ni chercher 2 évaluer ’ensemble de la pratique de
1’avocat visé. Il ne s’agit pas de sanctionner I’avo-
cat « pour I’ensemble de son eceuvre ». Recourir a
des faits externes a I’instance concernée ne peut se
justifier que dans I’objectif limité de déterminer,
d’une part, I'intention et la mauvaise foi derriére les
actions de I’avocat et, d’autre part, la connaissance
par ce dernier, au moment ol il a entrepris les pro-
cédures qu’on lui reproche, de la désapprobation de
celles-ci par les tribunaux et de leur caractére mal
fondé.

[34] Sous ce rapport, certains éléments étrangers a
I’affaire devant le juge peuvent a I’occasion étre pris
en compte en raison de leur forte valeur probante
et de leur grande similitude avec les faits reprochés,
afin par exemple d’établir I'intention délibérée et la
connaissance de 1’avocat. Ils doivent par contre se
rapporter uniquement 2 la question précise en jeu, a
savoir la conduite de 1’avocat. Ils ne peuvent viser,
plus largement, 2 prouver une propension générale
ou la mauvaise moralité (R. c. Handy, 2002 CSC
56, [2002] 2 R.C.S. 908, par. 71-72 et 82).

(3) Le processus a suivre

[35] Cela dit, il va de soi qu’un tribunal ne peut
condamner personnellement un avocat aux dépens
sans respecter un certain processus et certaines ga-
ranties procédurales (Y.-M. Morissette, « L'initia-
tive judiciaire vouée a I’échec et la responsabilité
de I’avocat ou de son mandant » (1984), 44 R. du B.
397, p. 425). 1l importe toutefois que ce processus
demeure flexible et permette au tribunal de s’adap-
ter aux circonstances de chaque affaire.

[36] Ainsi, I’avocat passible d’une telle sanction
devrait recevoir un avis préalable I'informant des
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the allegations against him or her and the possible
consequences. The notice should contain sufficient
information about the alleged facts and the nature
of the evidence in support of those facts. The notice
should be sent far enough in advance to enable the
lawyer to prepare adequately. The lawyer should, of
course, have an opportunity to make separate sub-
missions on costs and to adduce any relevant evi-
dence in this regard. Ideally, the issue of awarding
costs against the lawyer personally should be argued
only afier the proceeding has been resolved on its
merilts.

[37] However, these protections differ from the
ones conferred by ss. 7 and 11 of the Canadian Char-
ter of Rights and Freedoms. Where an award of costs
is sought against a lawyer personally, the lawyer is
not a “person charged with an offence” and the pro-
ceeding is not a criminal one per se. Although the
applicable criteria are strict, the standard of proof is
the balance of probabilities.

[38] In closing, I note that the Crown’s role on this
specific issue must be limited in criminal proceed-
ings. In such a situation, it is of course up to the par-
ties as well as the court to raise a problem posed by
a lawyer’s conduct. However, the Crown’s role is to
objectively present the evidence and the relevant ar-
guments on this point. It is the court that is respon-
sible for determining whether a sanction should be
imposed, and that has the power to impose one, in
its role as guardian of the integrity of the administra-
tion of justice. The Crown must confine itself to its
role as prosecutor of the accused. It must not also
become the prosecutor of the defence lawyer.

B. Application to the Facts of the Instant Case

(1) Judgment of the Superior Court

[39] In light of the foregoing, I am of the view
that the motion judge properly exercised his discre-
tion in awarding costs against the respondent per-
sonally.

allégations formulées a son endroit et des consé-
quences qui pourraient en découler. Cet avis devrait
contenir des informations suffisantes sur les faits
reprochés et sur la teneur de la preuve a leur appui.
L’avis devrait &tre transmis suffisamment a 1’avance
pour permettre a I’avocat de se préparer adéquate-
ment. Ce dernier devrait bien s@r avoir I’occasion
de présenter des observations distinctes au sujet des
dépens, et, le cas échéant, des éléments de preuve
pertinents a cet égard. Idéalement, le débat relatif
a la condamnation personnelle de 1’avocat aux dé-
pens ne devrait avoir lieu qu’une fois la procédure
visée tranchée sur le fond.

[37] Ces protections se distinguent cependant
de celles conférées par la Charte canadienne des
droits et libertés a ses art. 7 et 11. En ce qui touche
la condamnation personnelle aux dépens recherchée
contre lui, I’avocat n’est pas un « inculpé » et il ne
s’agit pas d’une matiére criminelle comme telle.
Quoique les critéres applicables soient exigeants, la
norme de preuve qui s’impose reste la preuve pré-
pondérante.

[38] En terminant, je note que dans les instances
criminelles, le rle du ministere public sur cette
question précise doit demeurer limité. Certes, dans
une telle situation, il appartient autant aux parties
qu’au tribunal de soulever le probléme que pose la
conduite d’un avocat. Toutefois, le role du minis-
tére public est de présenter objectivement la preuve
et les arguments pertinents sur ce point. L’oppor-
tunité et le pouvoir d’imposer une sanction appar-
tiennent au tribunal en vertu de son rdle de gardien
de I'intégrité de I'administration de la justice. Le
ministére public doit se confiner a son réle de pour-
suivant de I'accusé. Il ne doit pas devenir en plus le
poursuivant de I’avocat de la défense.

B. L’application aux faits de I'espéce

(1) Le jugement de la Cour supérieure

[39] A la lumiere de ce qui précéde, je considére
que le juge de premiére instance a bien exercé la
discrétion qui est la sienne en condamnant person-
nellement I’intimé au paiement des dépens.
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[40] The motion judge first correctly identified
the standard of conduct on which such an award is
based and correctly summed up the law in requiring
that there be a [TRANSLATION] “frivolous proceeding
that denotes a serious abuse of the judicial system”
and a “deliberate strategy” (para. 117).

[41] Next, he properly analyzed the facts to find
that the respondent’s acts constituted abusive conduct
that was designed to indirectly obtain a postpone-
ment and had led to [TRANSLATION] “paralysis of the
legitimate work of the Court of Québec” and “dis-
ruption of its local judges’ case management work”
(para. 119). He correctly distinguished an “unintended
result” from a “deliberate strategy” (para. 117). The
judge cannot be faulted for choosing to exercise his
discretion in respect of a defence lawyer here.

[42] As the judge noted, the respondent’s conduct
in the cases in question was particularly reprehen-
sible. Its purpose was unrelated to the motions he
brought. The respondent was motivated by a desire to
have the hearing postponed rather than by a sincere
belief that the judges targeted by his motions were
hostile. His subsequent conduct was consistent with
this finding. It is quite odd, if not unprecedented, for
a lawyer to file, on the same day and in the same
cases, two series of motions for writs of prohibition
against two different judges on the same ground of
bias. The respondent thus used the extraordinary
remedies for a purely dilatory purpose with the sole
objective of obstructing the orderly conduct of the
judicial process in a calculated manner. It was there-
fore reasonable for the judge to conclude that the
respondent had acted in bad faith and in a way that
amounted to abuse of process, thereby seriously in-
terfering with the administration of justice.

[43] Finally, the procedural safeguards were ob-
served in this case. The Crown sent the respondent
two prior notices of its intention to seek an award
of costs against him personally. The respondent had
more than three months to prepare. The prosecution’s
role was limited to notifying the respondent of its
intention to seek an award of costs against him per-
sonally and presenting the relevant evidence to the

[40] Le premier juge a d’abord correctement
identifié 1a norme de conduite donnant ouverture
a une telle condamnation et bien résumé le droit
en exigeant la présence d’une « procédure frivole
qui dénote un abus grave du systeme judiciaire » et
d’une « stratégie de propos délibéré » (par. 117).

[41] 1l aensuite bien analysé les faits en reconnais-
sant dans les actes de I’intimé une conduite abusive
visant 4 obtenir de maniére détournée une remise,
ayant entrainé « la paralysie des travaux légitimes de
la Cour du Québec » ainsi que « la perturbation du
travail de gestion de ses juges locaux » (par. 119).
11 a bien su distinguer I’« accident de parcours » de
la « stratégie de propos délibéré » (par. 117). On ne
peut reprocher au juge d’avoir choisi d’user ici de
ce pouvoir discrétionnaire envers un avocat de la
défense.

[42] En effet, comme le souligne le juge, la con-
duite de I'intimé dans ces dossiers était particulitre-
ment répréhensible. Elle visait un but étranger aux
requétes entreprises. L’intimé était animé par une
volonté d’ obtenir une remise de I’audience plutdt que
par une croyance sincere dans I’inimiti€ des juges qui
étaient la cible de ses requétes. Son comportement
subséquent est compatible avec cette conclusion. Il
est assez incongru, sinon inédit, de voir un avocat dé-
poser le méme jour, dans les mémes dossiers, deux
séries de requétes sollicitant la délivrance de brefs de
prohibition, alléguant un méme motif de partialité, &
I’encontre de deux juges différents. L'intimé a ainsi
utilisé les recours extraordinaires 2 une fin purement
dilatoire dans le seul but d’entraver de manire calcu-
Iée le bon déroulement du processus judiciaire. De-
vant cela, le juge pouvait raisonnablement conclure
que P’intimé a fait preuve de mauvaise foi et a abusé
des procédures, portant ainsi sérieusement atteinte 2
I’administration de la justice.

[43] Finalement, les garanties procédurales ont
été respectées en I’espece. Le ministére public a fait
parvenir 2 I'intimé deux avis préalables de son in-
tention de demander sa condamnation personnelle
aux dépens. Ce dernier a pu bénéficier de plus de
trois mois de préparation. Le rble du poursuivant
s’est limité a aviser I’intimé de son intention de de-
mander sa condamnation personnelle aux dépens et
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judge. The respondent had an opportunity to make
submissions to the judge in this regard. Moreover, he
raised no objection to the process or to the evidence
adduced on the issue of costs. Nor did he insist on
being represented by counsel or ask that the issue of
costs be dealt with separately from the merits of the
motions.

[44] That being the case, I do not accept the re-
spondent’s criticisms to the effect that the judge im-
properly relied on inadmissible similar fact evidence.
On the contrary, I note that the judge’s findings were
based on admissible evidence that supported his anal-
ysis on the respondent’s intention and knowledge:

[TRANSLATION] His preparation, at lunchtime on April 23,
2013, of a series of motions for writs of prohibition in a
legal situation that did not call for such a proceeding, and
the continued presentation of those proceedings, were

two calculated acts that did not resuit from ignorance of

the law on the part of Mr. Jodoin, an able tactician who
defends his clients forcefully when he is before the Court.

& présenter la preuve pertinente au juge. L'intimé a
eu Ioccasion de présenter des observations sur ce
sujet devant le juge. I1 n’a d’ailleurs soulevé aucune
objection quant au processus ou quant 2 la preuve
offerte sur la question des dépens. Il n’a pas davan-
tage exigé d’étre représenté par avocat, ni demandé
que le sujet des dépens soit traité séparément du
fond des requétes.

[44] Cela étant, je ne retiens pas les critiques que
souléve I'intimé sur le recours prétendument inop-
portun du juge i une preuve inadmissible de faits
similaires. Je note au contraire que les conclusions
du juge se basent sur des faits admissibles, qui ap-
puient son analyse de I’intention et de la connais-
sance de I’intimé :

Sa préparation, sur I’heure du diner du 23 avril 2013,
d'une série de requétes en émission d’un bref de prohi-
bition, dans une situation juridique qui ne commandait
nullement une telle procédure, tout autant que le main-
tien de la présentation de ces procédures, constituent

deux gestes réfiéchis et ne résultent pas de I'ignorance
des régles de droit par M* Jodoin, un habil¢ stratége qui

[Emphasis added; para. 118.]

[45] For this purpose, the judge focused primarily
on evidence specific to the cases before him. He dis-
cussed the specific circumstances that led to the prep-
aration of the motions for writs of prohibition. He
reviewed in detail the transcript of the hearing that
had culminated in the postponement being granted
by the Court of Québec judge. And he considered
the respondent’s conduct in the broader context of
the motions for which he was ordered to pay costs
personally.

[46] It is true that the judge took note of certain
facts from other cases in which the respondent had
been involved, as the Crown had invited him to do
with no objection from the respondent. However,
the judge considered those facts to be [TRANSLA-
TION] “relevant to the determination of whether [the
respondent’s] motions are frivolous and dilatory and
whether an award of costs must be made against
him personally, and in what amount” (para. 109). He
found that this evidence was relevant to his analysis
on whether the respondent had had culpable intent to

défend ses clients avec vigueur, guand il est présent 2 la
Cour. [Je souligne; par. 118.]

[45] A cette fin, le juge s’est principalement con-
centré sur les éléments propres aux affaires dont il
était saisi. Il s’est attardé au contexte méme qui a
mené 3 la préparation des requétes sollicitant la dé-
livrance de brefs de prohibition. Il a revu en détails
la transcription de I’audience qui a culminé dans la
remise octroyée par le juge de la Cour du Québec.
Il a examiné le comportement de I’intimé dans le
cadre plus global des requétes qui ont fait I’objet de
la condamnation personnelle de celui-ci aux dépens.

[46] 1l est vrai que le juge a fait état de certains
faits qui se sont produits dans des dossiers distincts
dans lesquels avait agi I'intimé, comme I’avait invité
2 le faire le ministere public sans objection de ce
demier. Le juge a toutefois considéré ces faits « per-
tinent[s] pour décider si les requétes de [I’intimé]
sont frivoles et dilatoires et s’il doit étre condamné
personnellement aux dépens et pour quel montant »
(par. 109). I a estimé cette preuve pertinente pour
son analyse de I’intention coupable de I’intimé de
déposer et de présenter une procédure qu’il savait
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file and present a proceeding that he knew to be frivo-
lous and abusive. The judge referred to it in determin-
ing, among other things, that the impugned conduct
was a deliberate strategy on the respondent’s part and
not an unintended result.

[47) In this regard, the judge was justified in refer-
ring to motions for writs of prohibition that had been
filed in 2011 against one of the two Court of Québec
judges concerned in the 2013 motions. The motions
from 2011 were all dismissed in a judgment that was
subsequently affirmed by the Court of Appeal (R. v.
Carrier, 2012 QCCA 594). In that case, the respond-
ent had sought writs of prohibition in relation to a re-
fusal by the judge in question to allow the withdrawal
of a motion for the disclosure of evidence. In its judg-
ment, the Court of Appeal mentioned that a court can
review a party’s decision to withdraw a proceeding,
especially where the goal is to obtain a postponement.
It concluded that the alleged apprehension of bias on
the judge’s part was without merit, because [TRANSLA-
TION] “although the judge was overly interventionist,
the fact remains that there is no reason to doubt his

impartiality” (para. 4 (CanLIL).

[48] As the motion judge observed, there is a
strong similarity between those motions from 2011
and the 2013 motions in terms of the facts, the de-
cisions being challenged, the procedures that were
chosen and the nature of the exchanges between the
respondent and the judge in question. This could
support findings that the respondent’s actions were
calculated and intentional and that he had knowl-
edge of the applicable legal rules and had delib-
erately ignored them. It could be concluded from
this relevant evidence that the respondent was well

aware of the invalidity of the extraordinary rem-'

edy he had chosen to seek and of the foreseeable
consequences of his actions, the modus operandi
of which was similar to that of 2011. This was not
improper evidence of a general propensity or bad
character, but admissible evidence of the respond-
ent’s state of mind when he filed the proceedings.

[49] As regards the respondent’s argument that the
judge wanted to make an example of his case in the
district in question, I am of the view that there is not
really any support for it. That is certainly not what

frivole et abusive. Il s’y est référé pour déterminer
notamment que la conduite reprochée se voulait une
stratégie délibérée de I'intimé, et non un simple ac-
cident de parcours.

[47] A ce chapitre, le juge était justifié de mention-
ner les requétes sollicitant la délivrance de brefs de
prohibition déposées en 2011 contre I'un des deux
juges de la Cour du Québec visés par les requétes dé-
posées en 2013. Les requétes de 2011 furent toutes
rejetées par un jugement confirmé en appel (R. ¢,
Carrier, 2012 QCCA 594). L’intimé avait alors
procédé au moyen de brefs de prohibition, sur la
base du refus du juge visé d’accepter le désistement
d’une requéte en communication de la preuve. Dans
son arrét, l]a Cour d’appel mentionne qu’un tribu-
nal peut contrdler la décision d’une partie de retirer
une procédure, notamment lorsque c’est ’obtention
d’une remise qui est recherchée. Elle conclut que
I’allégation de crainte de partialité du juge était non
fondée puisque, « si la conduite du juge a été trop
dirigiste, il demeure que rien ne laisse craindre quant
a son impartialité » (par. 4 (CanLII)).

[48] Comme I'a constaté le juge de premiere ins-
tance, une grande similitude existait entre ces re-
quétes de 2011 et celles de 2013 quant aux faits,
quant aux décisions contestées, quant aux procédu-
res choisies et quant 2 la teneur des échanges entre
I'intimé et le juge visé. Le caractere réfléchi et in-
tentionnel des gestes, ainsi que la connaissance des
régles de droit applicables dont I’intimé a sciemment
fait fi, pouvaient y prendre appui. Cette preuve per-
tinente permettait de conclure que I'intimé était bien
au fait du caractére mal fondé du recours extraordi-

-naire choisi et des conséquences prévisibles de ses

gestes qui suivaient le méme modus operandi qu’en
2011. 1l ne s’agissait pas 1a d’une preuve inappro-
priée de propension générale ou de mauvaise mo-
ralité, mais bien d’une preuve admissible de I’état
d’esprit de I’intimé au moment oil il a déposé les
procédures.

[49] Quant & la these de I’intimé selon laquelle le
juge visait a faire de lui un cas exemplaire dans le
district concerné, je suis d’avis qu’elle rime en défi-
nitive 2 peu de choses. Ce n’est certes pas ce que le
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the judge said at para. 11 of his reasons. Moreover,
it is clear from his reasons as a whole that he did not
rely either on that factor or on the specific context
of the district to support his conclusions. As can be
seen from his analysis, he objectively had enough
evidence to justify awarding costs against the re-
spondent personally on the basis of the specific facts
of the case before him.

(2) Judgment of the Court of Appeal

[50] In this context, the Court of Appeal was in my
view wrong to choose to substitute its own opinion
for that of the Superior Court on this issue. In fact,
the Court of Appeal reassessed the facts before con-
cluding that the situation before the Superior Court
did not have the exceptional character required in the
case law. And it did so despite having acknowledged
that the motion judge had, after thoroughly analyz-
ing the facts, been right to dismiss the motions for
writs of prohibition he had found to be frivolous, un-
founded and abusive.

[51] It was not open to the Court of Appeal to in-
tervene without first identifying an error of law, a
palpable and overriding error in the motion judge'’s
analysis of the facts, or an unreasonable or clearly
wrong exercise of his discretion. It did not identify
such an error. This Court, too, is subject to this stan-
dard for intervention (St-Jean v. Mercier, 2002 SCC
15, [2002] 1 S.C.R. 491, at para. 46). Furthermore,
given its position at the second level of appeal, this
Court’s role is not to reassess the findings of fact of a
judge at the trial level that an appellate court has not
questioned: *. . . the principle of non-intervention ‘is
all the stronger in the face of concurrent findings of
both courts below’ .. ” (ibid., at para. 45, quoting
Ontario (Attorney General) v. Bear Island Foun-
dation, [1991] 2 S.C.R. 570, at p. 574 (emphasis
deleted)).

[52] It is well established that costs are awarded
on a discretionary basis: Hamilton v. Open Window
Bakery Lid., 2004 SCC 9, [2004] 1 S.C.R. 303, at

juge affirme au par. 11 de ses motifs. La lecture de
I’ensemble de ces motifs montre d’ailleurs bien que
ce n’est ni cet élément ni le contexte particulier de
ce district qu’il a retenu pour étayer ses conclusions.
Comme son analyse en témoigne, il disposait ob-
jectivement de suffisamment d’éléments pour jus-
tifier la condamnation personnelle de I’intimé aux
dépens eu égard aux faits particuliers de 1’affaire
devant lui.

(2) L’arrét de la Cour d’appel

[50] Dans ce contexte, la Cour d’appel a selon
moi erronément choisi de substituer son opinion a
celle de la Cour supérieure sur cette question. La
Cour d’appel a en réalité procédé a une nouvelle
évaluation des faits, avant de conclure que, 2 ses
yeux, la situation qui prévalait devant la Cour su-
périeure ne révélait pas le caractére exceptionnel
requis par la jurisprudence. Elle I’a fait aprés avoir
pourtant convenu qu’a la suite de son analyse fouil-
1ée des faits, le premier juge avait eu raison de re-
jeter les requétes sollicitant la délivrance de brefs
de prohibition qu’il estimait frivoles, mal fondées
et abusives.

[51] La Cour d’appel ne pouvait intervenir sans
d’abord identifier soit une erreur de droit, soit une
erreur manifeste et déterminante dans I’analyse des
faits par le premier juge, soit un exercice déraison-
nable ou manifestement erroné par celui-ci de sa
discrétion. Elle ne I’a pas fait. Notre Cour est elle
aussi assujettie 2 cette norme d’intervention (St-
Jean c. Mercier, 2002 CSC 15, [2002] 1 R.C.S.
491, par. 46). En outre, comme deuxiéme palier
d’appel, son role n’est pas de réévaluer les constats
de faits des juges d’instance que les cours d’appel
n’ont pas remis en question : « . .. le principe de
non-intervention “a d’autant plus de force en pré-
sence de conclusions concourantes des deux cours
d’instance inférieure” ... » (ibid., par. 45, citant
Ontario (Procureur général) c. Bear Island Founda-
tion, [1991] 2 R.C.S. 570, p. 574-575 (soulignement
omis)).

[52] 11 est acquis que ’octroi des dépens reste
une décision discrétionnaire : Hamilton c. Open
Window Bakery Ltd., 2004 CSC 9, [2004] 1 R.C.S.
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para. 27; Galganov v. Russell (Township), 2012 ONCA
410, 294 O.A.C. 13, at paras. 23-25. In a case in-
volving an exercise of discretion, an appeliate court
must show great deference and must be cautious in
intervening, doing so only where it is established that
the discretion was exercised in an abusive, unreason-
able or non-judicial manner: Trackcom Systems Inter-
national Inc. v. Trackcom Systems Inc., 2014 QCCA
1136, at para. 36 (CanLIl); Québec (Procureur gé-
néral) v. Bélanger, 2012 QCCA 1669, 4 M.P.LR.
(5th) 21. In its brief judgment, the Court of Appeal did
not specify an error of any kind whatsoever in the mo-
tion judge’s reasons that would justify its intervention.

[53] As for the comment that the Superior Court
should not have exercised its jurisdiction in relation
to facts or conduct that had occurred in a court that
itself had the power to punish the respondent for
contempt of court, I believe that it reflects a mis-
understanding of the situation. Costs are in order in
this case because of the frivolous and abusive nature
of the motions for writs of prohibition that were
heard and dismissed by the Superior Court. It was
the Superior Court that had the discretion to deter-
mine whether the costs of those motions should be
awarded against the respondent.

VI. Conclusion

[54] In the final analysis, the Superior Court judge
addressed the valid concerns voiced by the Crown,
which he summarized as follows:

[TRANSLATION] Take a more rigorous approach to the
criminal law, fight tooth and nail for your clients, be de-
manding of the prosecution so that it makes its entire case
competently, but face the music so that, in an overbur-
dened judicial system in which each person’s time must
be used sparingly and efficiently, cases move forward.
[Emphasis deleted; para. 11.]

[55] The judge sent a clear message to the players
in the judicial system, in terms that were once again
unequivocal, by denouncing actions and decisions
that had led to an unjustified paralysis of the legiti-
mate work of courts sitting in criminal proceedings

303, par. 27; Galganov c. Russell (Township), 2012
ONCA 410, 294 O.A.C. 13, par. 23-25. Dans une
affaire portant sur 1’exercice d’un pouvoir discré-
tionnaire, les cours d’appel doivent faire preuve
d’un haut degré de déférence et n’intervenir qu’avec
circonspection, lorsqu’il est établi que le pouvoir a
été exercé de maniére abusive, déraisonnable ou non
judiciaire : Trackcom Systems International Inc. c.
Trackcom Systems Inc., 2014 QCCA 1136, par. 36
(CanlLlIl); Québec (Procureur général) c. Bélanger,
2012 QCCA 1669, 4 M.P.L.R. (5th) 21. Dans son
court arrét, la Cour d’appel n’expose aucune erreur
de quelque nature que ce soit dans les motifs du pre-
mier juge pour justifier son intervention.

[53] Quant au commentaire voulant que la Cour
supérieure n’aurait pas dil exercer sa compétence a
I’égard de faits ou de comportements survenus devant
une juridiction qui jouissait elle-méme du pouvoir
de condamner I’intimé pour outrage au tribunal, je
considére que cette affirmation témoigne d’une com-
préhension erronée de la situation. Les dépens s’im-
posent en I’espéce au regard du caractére frivole et
abusif des requétes sollicitant la délivrance de brefs
de prohibition que la Cour supérieure a entendues et
rejetées. C’est a elle qu’appartenait la discrétion de
décider de I’opportunité de condamner ou non 1’in-
timé au paiement des dépens qui s’y rattachent.

VI. Conclusion

[54] En définitive, le juge de la Cour supérieure a
répondu aux préoccupations valables exprimées par
le ministére public, qu’il a résumées en ces termes :

Abordez le droit criminel avec plus de rigueur, défendez
vos clients bec et ongles, soyez exigeant envers la pour-
suite pour qu’elle fasse toute sa preuve avec compétence,
mais faites face & la musique pour que, dans un systéme
judiciaire surchargé ol le temps de tous et chacun doit
étre utilisé avec économie et efficacité, les dossiers
avancent. [Soulignement omis; par. 11.]

[55] Le juge a envoyé un message clair aux ac-
teurs du systéme judiciaire, en des termes une fois
de plus non équivoques, en dénoncant les gestes et
décisions qui entrainent la paralysie injustifiée des
travaux légitimes des tribunaux siégeant en matiére
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and to the disruption of the management of cases by
their judges, and by sanctioning an abuse of process
whose sole purpose had been to obtain a postpone-
ment and delay cases.

[56] The judge’s comments were consistent with
the principles recently enunciated by this Court in

R. v: Jordan, 2016 SCC 27, [2016] 1 S.C.R. 631, in

which the majority denounced, among other things,
the culture of complacency toward delay that im-
pairs the efficiency of the criminal justice system.
In Jordan, the Court emphasized the importance of
timely justice and noted that all participants in the
criminal justice system must co-operate in achiev-
ing reasonably prompt justice. From this perspec-
tive, it is essential to allow the courts to play their
role as guardians of the integrity of the administra-
tion of justice by controlling proceedings and elimi-
nating unnecessary delay. That is what the Superior
Court did here.

[571 I would therefore allow the appeal and re-
store the award of costs against the respondent.

The following are the reasons delivered by

[58] ABELLA AND COTE JJ. (dissenting) — We
agree that superior courts have, in theory, the power
to award costs personally agai nst _counsel in the

tice Gascon, drawmg on caselaw from both the c1v1l
and criminal context, has set out an excellent sum-
mary of the relevant principles. In our respectful
view, however, the test was not met in this case. As
noted by the Quebcc Court of Appeal:

[TRANSLATION] The situation in the Quebec Superibr
Court . . ., as regards the conduct of the appellant . .
does not have the exceptional and rare quality of an. ac:
that seriously undermines the authority of that court or
that seriously interferes with the administration of jus-
tice. [Emphasis added; footnote omitted.]

(2015 QCCA 847, at para. 11 (CanLlII))

criminelle et la perturbation du travail de gestion de
leurs juges, et én sanctionnant un abus de procédure
fait uniquement pour obtenir une remise et retarder
les dossiers.

[56] Les propos du juge s’accordent aveéc les en-
seignements récents de notre Cour dans I"arrét R. c.
Jordan, 2016 CSC 27, [2016] 1 R.C.S. 631,-0l la
majorité dénonce notamment la culture de complai-
sance vis-3-vis des délais qui nuit 2 I’efficacité du
systéme de justice criminelle. Dans Jordan, la Cour
ingiste sur I'importance de rendre justice en temps
utile et rappelle que tous les participants au systéme
de justice criminelle doivent collaborer pour que
1’administration de la justice soit raisonnablement
prompte: Datis cette perspecuve, il est essentiel de
permettre aux tribunaux de jouer leur réle de gar-
dien de I'intégrité de 1’administration de la justice
en contrblant les procédures et en éradiquant les dé-
lais inutiles. C’est ce que la Cour supérieure a fait
ici.

[57] Je suis donc d’avis d"accueillir le pourvoi et
de rétablir la.condamnation de I’intimé aux dépens.
Version frangaise des motifs rendus par

[58] Les JUGES ABELLA ET COTE (dissidentes)
— Nous sommes d’accord pour dire que les cours
supérieures possédent, en théorie, le pouvoir de con-

damner personnellement un avocat aux dépens dans

des circonstances éxceptionnelles lors de procédures
criminelles. Se fondant surla Junsprudcnce & cet
égard, tant en matidre civile qu’en matidre crimi-

nelle, le juge:
des principes pertinents. A notre avis cependant, les
critéres applicables ne sont pas réunis en Pespdce.
Comme: ’a indiqué la Cour d’appel du Québec :

La situation qui a prévalu devant la Cour supérieure

[. - .J, en regard du comportement de I"appelant [. . .],
ne révéle pas le caractere exceptionnel et rare que sont
une atieinte sérieuse é I'autorité de ce tribunal ou une
atteinte grave & Uadministration de la justice, [Italiques
ajoutés; note en bas de page omise.]

(2015 QCCA 847, par. 11 (CanLII))

n 4 dressé un excellent résumé
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[59] The exceptional nature of personal costs
orders was emphasized by this Court in Young v.
Young, [1993] 4 S.CR. 3:

. courts must be: eXtremely cautious in-awarding costs
personally against a lawyer, given the duties upon a law-
yer to guard confidentiality of instructions and to bring
forward with courage even unpopular causes. A lawyer
should not be placed in a situation where-his or her fear
of an adverse order of costs may conflict with these fun-
damenta) duties; of his or her calling. [p. 136]

[60] These concerns are magnified in the criminal
context. In R. v. Gunn, 2003 ABQB 314, 335 A.R.
137, the Court of Quéen’s Bench of Alberta high-

lighted the chilling effect that personal costs orders.

could have on criminal defence counsel, where
Langston J. observed:

. to sancnon defence counsel in the course of their du-
minally accused could have a
unsel’s ability t6 properly and zeil-

cﬁxllmg effect
ously defend th

[61] The more appropriate Tesponse;. if any, 1s to
seek a remedy from the law soci )

the heanng /hen the Court delivered its Judgment. The
great value af this remedy, before resorting to more pu-

nitive sanctions such as costs orders and contemp! cita-
tions, is that it does not disrupt the irigl and it does not
cause prejudice to the client of the offending counsel.

‘When the misconduct escalates to the point that costs

and contempt rémédies aré under consideration, the

client against all the powers-that a
‘state has to-wield against them. [pard. 50]

[59]1 Dans I'arrét Young c. Young, [1993] 4 R.CSS.
3, notre Cour a insisté sur la nature exceptionnelle
des ordonnances condamnant personnellement un
avocat aux dépens :

.. les tribunaux doivent faire montre de la plus grande
prudence en condamnant personnellement un ayocat aux
dépens, vu I’obligation qui lui incombe de préserver la
confidentialité de son mandat et de défendre avec courage
méne des causes impopulaires, Un-avocat ne devrait pas
étre placé dans uné situation oli la peur d*&tre condamné
aux dépens pourrait 'empécher de remplir les devoirs.
fondamentaux de sa charge. [p. 136]

{60] L’importance de ces considérations est am-
plifiée dans le contexte de procédures criminelles.

Dans R. c. Gunn, 2003 ABQB 314, 335 A.R. 137,

la Cour du Banc de 1a Reine de I’ Alberta soulignait
I’effet paralysant que sont susc,eptibles d’avoir sur
les avocats de la défense au criminel] des condam-

nations personne]les aux ‘dépens, le j juge Langston
faisant observer ce qui suit a cet égard

[TRADUCTION] . . le fait de sancuonner des avocats de
la défense dan ittent devoir —a

des accusatmns cnmmelles —_— pourral avoir ut \
paralysant sur leur capacité A défendre adéquatcmem et
avec zéle leurs clients contre tous les pouvoirs que 'Etat
est 3 méme d’exercer contre ceux-ci. [par. 50]

[61] Lamesure la plus appropriée, le cas échéant,
est de sollic 'ter % ntervention du barrea‘ conccmé

pbrt aune condamnation aux dépens

[TRADUCTION] Lorsque des injonctions et répri-
4 mettre fin 21"« in-

' { B €. Dunbar
er aurres et'qu’elle n"a mise A exécution qu’a la toute
fin de I'audience, au moment od elle a rendu jugement.

L’avantage considérable que présente Uutilisation de
ceite mesure, prealablemem qau recours a des SaﬂCllOIIS
plus punitives comme la condamnation aux dépens et la
citation a comparattve pour répondre 4 une accusation
d’outrage au tribunal, est que celte mesure ne perturbe
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lawyer is entitled to a hearing and the trial will inevitably
be disrupted. By simply reporting the lawyer’s miscon-
duct to the Law Society, the court is able to escalate the
available remedies without the need to conduct its own
hearing into the alleged “incivility.” Furthermore, the cli-
ent may not be complicit in the lawyer’s “incivility” and
should not bear the cost or the prejudice of a hearing to
consider sanctions against the lawyer. [Footnote omitted;
emphasis added.]

(Michael Code, “Counsel’s Duty of Civility: An Es-
sential Component of Fair Trials and an Effective
Justice System” (2007), 11 Can. Crim. L.R. 97, at
p- 119)

[62] This forms the policy basis for why the
threshold is so high before ordering costs against
criminal defence counsel. Only in the most excep-
tional of circumstances should they be ordered.
Given the policy concerns and the exceptional nature
of costs orders against defence counsel, it is worth
emphasizing that the Crown should be very hesitant
about pursuing them.

[63] We do not challenge the motion judge’s find-
ing that the writs of prohibition were requested for
the purpose of postponing the proceedings and that
the motions seeking the writs may not have had a
solid legal foundation:. Like the Court of Appeal,
however, we are of the view that Mr. Jodoin’s be-
haviour did not warrant the exceptional remedy of a
personal costs order.

[64] 1t appears that Mr. Jodoin’s conduct in this
case was not unique in the district of Bedford, as re-
flected in the motion judge’s comment that: [TRANS-
LATION] “In seeking a personal costs order against

pas le déroulement du proces el ne cause aucun préju-
dice au client de I'avocat fautif. Lorsque la conduite ré-
préhensible s’aggrave au point ol le tribunal envisage la
condamnation aux dépens et I’outrage au tribunal, I’avo-
cat a droit A une audience, ce qui perturbera inévitable-
ment le procds. En signalant simplement au barreau la
conduite répréhensible de I’avocat, le tribunal est ainsi en
mesure de graduer I'intensité des procédures possibles
sans devoir tenir sa propre audience sur 1'« incivilité »
reprochée., De plus, il est possible que le client de I’avo-
cat ne soit pas complice de I’« incivilité » de ce dernier,
et il ne devrait pas avoir & assumer les cofits ou incon-
vénients d'une audience visant I’examen de sanctions
susceptibles d’étre infligées a ce dernier. [Note en bas de
page omise; italiques ajoutés.]

(Michael Code, « Counsel’s Duty of Civility : An
Essential Component of Fair Trials and an Effec-
tive Justice System » (2007), 11 Rev. can. D.P. 97,
p. 119)

[62] Ces considérations constituent la justification
pour laquelle le critére & respecter pour qu’un avo-
cat de la défense au criminel puisse étre condamné
aux dépens est si exigeant. Une telle sanction ne de-
vrait en effet &tre infligée que dans les circonstances
les plus exceptionnelles. Compte tenu de ces consi-
dérations de principe et de la nature exceptionnelle
d’une condamnation aux dépens prononcée contre
un avocat de la défense, il importe de souligner que
le ministére public devrait faire montre de beau-
coup de circonspection avant de demander une telle
sanction.

[63] Nous ne contestons pas la conclusion du juge
des requétes portant que les brefs de prohibition
avaient été demandés en vue d’obtenir la suspension
des procédures et que les requétes les sollicitant ne
reposaient pas sur les assises les plus solides en droit.
Toutefois, & I’instar de la Cour d’appel, nous esti-
mons que la conduite de M* Jodoin ne justifiait pas
Pimposition de la sanction exceptionnelle que repré-
sente la condamnation personnelle d’un avocat aux
dépens.

[64] 1l semble que la conduite de M® Jodoin dans
la présente affaire ne présentait pas un caractére ex-
ceptionnel dans le district de Bedford, comme en té-
moigne la remarque suivante du juge des requétes :

2017 SCC 26 (CanLll)
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Mr. Jodoin, the prosecution wants to send a message
to certain defence lawyers” (2013 QCCS 4661, at
para. 11 (CanLlII)). This suggests that Mr. Jodoin
was being punished as a warning to other lawyers
engaged in similar tactics. The court ordered costs
against Mr. Jodoin personally for a total of $3,000.

[65] The desire to make an “example” of Mr.
Jodoin’s behaviour does not justify straying from
the legal requirement that his conduct be “rare and
exceptional” before costs are ordered personally
against him.

[66] Logically, the idea that costs should only be
ordered against a lawyer personally in rare and ex-
ceptional circumstances cannot be reconciled with
the fact that other defence counsel appear to have
engaged in similar conduct.

[67] Mr. Jodoin has certainly not engaged in
conduct we would commend. But to the extent that
his behaviour was not unique in the district of Bed-
ford, it is hard to see how it would amount to “dis-
honest or malicious misconduct” that would justify
awarding costs personally against him (reasons of
Gascon J., at para. 29).

[68] Moreover, we are not persuaded that Mr.
Jodoin’s motions for writs of prohibition were un-
founded to a sufficient degree to attract a personal
costs order. The Superior Court concluded that
Mr. Jodoin had filed those motions only for the pur-

pose of obtaining an adjournment, This, however,

does not take full account of the context of the pro-
ceedings, where one of the grounds raised involved
the application of s. 657.3(3) of the Criminal Code,
R.S.C. 1985, c. C-46.

[69] This provision states that “a party who in-
tends to call a person as an expert witness shall, at
least thirty days before the commencement of the
trial or within any other period fixed by the justice or

« En demandant la condamnation personnelle de
M:¢ Jodoin, la poursuite veut envoyer un message
A certains procureurs de la défense » (2013 QCCS
4661, par. 11 (CanLlIl)). Cela tend a indiquer que
la sanction qui lui était infligée se voulait un aver-
tissement aux autres avocats ayant recours & des
tactiques similaires. Le tribunal a condamné person-
nellement M¢ Jodoin 2 verser des dépens de 3 000 $.

[65] Le désir de faire un « exemple » de M* Jodoin
en sanctionnant sa conduite ne saurait justifier de
déroger 2 la régle de droit exigeant que la conduite
qu’on lui reproche présente un caractére « rare et ex-
ceptionnel » afin que le tribunal puisse le condamner
personnellement aux dépens.

[66] Logiquement, I’idée qu’un avocat ne devrait
&tre condamné personnellement aux dépens que
dans des circonstances rares et exceptionnelles es
inconciliable avec le fait que d’autres avocats de la
défense semblent avoir en une conduite similaire.

[67]1 Maitre Jodoin n’a certes pas eu une conduite
méritant nos éloges. Toutefois, dans la mesure oit
cette conduite ne présentait pas un caractére excep-
tionnel dans le district de Bedford, il est difficile de
voir comment elle pourrait constituer « une incon-
duite malhonnéte ou malveillante » justifiant de le
condamner personnellement aux dépens (motifs du
juge Gascon, par. 29).

[68] De plus, nous ne sommes pas persuadées
que les requétes sollicitant la délivrance de brefs
de prohibition présentées par M® Jodoin étaient mal
fondées au point de commander une condamna-
tion personnelle aux dépens. La Cour supérieure a
conclu que M* Jodoin avait déposé ces requétes uni-
quement afin d’obtenir un ajournement. Cependant,
cette conclusion ne tient pas entidrement compte du
contexte des procédures en question, dans le cadre
desquelles un des moyens soulevés concernait I’ap-
plication du par. 657.3(3) du Code criminel, LR.C.
1985, c. C-46.

[69] Aux termes de cette disposition, « la parlie
qui veut appeler un témoin expert donne a toute
autre partie, au moins trente jours avant le début du
procgs ou dans le délai que fixe le juge de paix ou
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judge, give notice to the other party or parties of his
or her intention to do so”. Crown counsel intending
to call an expert witness also has to provide a copy
of the expert witness’s report or a summary of the
opinion anticipated to be given by the expert witness
to the other party within a reasonable period before
trial (s. 657.3(3)(b)).

(701 If notice is not given, s. 657.3(4) states that

(4) . . . the court shall, at the request of any other party,

(a) grant an adjournment of the proceedings to the
party who requests it to allow him or her to prepare
for cross-examination of the expert witness;

(b) order the party who called the expert witness to
provide that other party and any other party with the
material referred to in paragraph (3)(b); and

(c) order the calling or recalling of any witness for
the purpose of giving testimony on matters related to
those raised in the expert witness’s testimony, unless
the court considers it inappropriate to do so.

(711 The Crown had not provided Mr. Jodoin
with the required notice. When Mr. Jodoin sought
the adjournment to which he was entitled under
8. 657.3(4), the judge presiding in the Court of Qué-
bec granted him a brief one over the lunch break.
And, in refusing the requested adjournment, the
judge mistakenly said that Mr. Jodoin had already
cross-examined the Crown’s expert witness in other
matters.

[72] This is the context in which Mr. Jodoin filed
his motions for writs of prohibition after the lunch
‘hour. o

[73] Mr. Jodoin now concedes, based on other
decisions rendered subsequently in similar matters,
that he ought not to have used motions for writs of
prohibition in response to the court’s refusal to grant
the requested adjournment. But it is also undisputed
that the Crown did not in fact give proper notice and
that Mr. Jodoin was, as a result, entitled to an ad-
journment.

le juge, un préavis de son intention ». Le procureur
de la Couronne qui entend appeler un témoin expert
doit également fournir 4 1’autre partie, dans un dé-
lai raisonnable avant le procés, une copie du rapport
rédigé par cet expert ou un sommaire énongant la
nature de son témoignage (al. 657.3(3)b)).

[70] Suivant le par. 657.3(4), en I’absence de pré-
avis :

(4) . . . le tribunal, sur demande d’une autre partie

a) ajourne la procédure afin de permeltre a celle-ci de
se préparer en vue du contre-interrogatoire de 1’expert;

b) ordonne 2 la partie qui a appelé€ le témoin de four-
nir aux autres parties les documents visés a I’ali-

néa (3)b),

¢) ordonne la convocation ou la reconvocation de tout
témoin pour qu’il témoigne sur des questions relatives
a celles traitées par I’expert, sauf s’il ne I’estime pas
indiqué.

[71] Le ministére public n’a pas donné a2 M* Jodoin
le préavis requis. Lorsque ce demier a sollicité I ajour-
nement auquel il avait droit en vertu du par. 657.3(4),
la Cour du Québec lui a accordé une bréve suspen-
sion pendant la pause du midi. De plus, lorsqu’elle
lui a refusé 1’ajournement qu’il demandait, la Cour
du Québec a affirmé, 2 tort, que M* Jodoin avait déja
contre-interrogé le témoin expert du ministére public

~ dans d’autres instances,

[72] C’est dans ce coniexte que M* Jodoin a dé-
posé ses requétes sollicitant la délivrance de brefs
de prohibition aprés la pause du midi.

[73] Maitre Jodoin concéde maintenant, 3 la lu-
miére d’autres décisions rendues subséquemment
dans des affaires analogues, qu’il n’aurait pas di re-
courir A des requétes sollicitant la délivrance de brefs
de prohibition 2 la suite du refus du tribunal de Ini
accorder I’ajournement qu’il demandait. Toutefois,
il est également incontesté que le ministére public
n’a pas donné 2 M* Jodoin le préavis requis, et qu’en
conséquence celui-ci avait droit 2 I'ajournement des
procédures.
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[74] In the circumstances, Mr. Jodoin’s filing of
motions for writs of prohibition for the purpose of
suspending the proceedings can easily be seen as an
error of judgment, but hardly one justifying a per-
sonal costs order.

[75] For these reasons, we would dismiss the ap-
peal.

Appeal allowed, ABELLA and COTE JJ. dissent-
ing.

Solicitor for the appellant: Director of Criminal
and Penal Prosecutions, Québec.

Solicitors for the respondent: Jodoin & Associés,
Granby.

Solicitor for the intervener the Director of Pub-
lic Prosecutions: Public Prosecution Service of
Canada, Montréal.

Solicitors for the intervener the Criminal Law-
yers' Association {Ontario): Schurman Longo
Grenier, Montréal; Goldblatt Partners, Toronto.

Solicitors for the intervenér Association des
avocats de la défense de Montréal: Walid Hijazi,
Montréal; Desrosiers, Joncas, Nouraie, Massicotte,
Montréal,

Solicitors for the intervener the Trial Lawyers
Association of British Columbia: Blake, Cassels &
Graydon, Vancouver,

Solicitors for the intervener the Canadian Civil
Liberties Association: Addario Law Group, To-
ronto; Stockwoods, Toronto.

[74] Dans les circonstances, le dépbt par M Jodoin
des requétes sollicitant la délivrance de brefs de
prohibition en vue d’obtenir la suspension des procé-
dures peut aisément &tre considéré comme une erreur
de jugement, mais difficilement comme une erreur
justifiant une condamnation personnelle aux dépens.

[75] Pour ces motifs, nous rejettérions le pourvoi.

Pourvoi accueilli, les juges ABELLA et COTE
sont dissidentes.

Procureur de Uappeélant : Directeur des pour-
suites criminelles et pénales, Québec.

Procureurs de I’intimé : Jodoin & Associés,
Granby.

Procureur de Uintervenant le directeur des
poursuites pénales : Service des poursuites pénales
du Canada, Montréal.

Procureurs de I'intervenante Criminal Lawyers’
Association (Ontario) : Schurman Longo Grenier,
Montréal; Goldblatt Partners, Toronto.

Procureurs de Uintervenante I'Association des
avocats de la défense de Montréal : Walid Hijazi,
Montréal; Desrosiers, Joncas, Nouraie, Massicotte,
Montréal.

Procureurs de Uintervenante I’Association des
avocats plaideurs de la Colombie-Britannique :
Blake, Cassels & Graydon, Vancouver:

Procureurs de l'intervenanite 1’Associa
nadienne des libertés civiles : Addario Law
Toronto; Stockwooeds, Toronto.
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Rule 2.6 ALBERTA RULES OF COURT AR 124/2010

(3) The person on whom the notice to disclose is served must
comply with it within 10 days after the date the notice is served.

Representative actions
2.6(1) If numerous persons have a common interest in the subject
of an intended claim, one or more of those persons may make or be
the subject of a claim or may be authorized by the Court to defend
on behalf of or for the benefit of all.

(2) If a certification order is obtained under the Class Proceedings
Act, an action referred to in subrule (1) may be continued under
that Act.

Amendments to pleadings in class proceedings
2.7 After a certification order is made under the Class
Proceedings Act, a party may amend a pleading only with the
Court’s permission.

Questioning of class and subclass members
2.8(1) If under section 18(2) of thie Class Proceedings Act the
‘Court requires a class memmber or subelass member to file and serve
an affidavit of records, the Court may do either or both of the
following:

(a) limit the purpose and scope of the records to be produced
and of questioning;

{b) determine how thie evidence obtained may be used:

ibclass member is questioned under

(2) Ifaclass memberors )
oceedings Act, the Court may do either

séction 18(2) of the Class
or bioth of the following:

(=) limit the purpose and scope of the questioning;

(b) determine how the evidence obtained may be:used.

Class proceedings practice and procedure
2.9 Despite any other provision of these rules, the Court may
‘erder any practice and procedure it considers appropriate for a class
proceeding underthe Class Proceedings Actto achievé the objects
of that Act, } ‘

36



Rule 10.50 ALBERTA RULES OF COURT AR 124/2010

Costs imposed on lawyer

10,50 If a lawyer for a party engages in serious misconduct, the
Court may order the lawyer to pay a costs award with respect to a
person named in the order.

Subdivision 2
Civil Contempt of Court

Order to appear

10.51 The Court may grant an order in Form 47 that requires a

- person to appear before it, or may order a peace officer to take a
person into custody and to bring the person before the Court, to
show cause why that person should not be declared to be in civil
contempt of Court.

Declaration of civil contempt
10.52(1) Except when a pérson is before the Court as describéd in
- subrule (3)(a)(ii) or (v), before an order declaring a person in'civil
contempt of Court is made, notice of the application in Form 27 for
a declaration of civil contempt must be served on the person in the
same manner as a commencement document.

(2) If'a lawyer accepts service of a niotice of ari application seeking
an order declaring the lawyer’s client to be in civil contempt of
Court, the lawyer must netify the client of the noetice as soon as
practicable after being served,

(3) A judge may declare a-person to be in civil contempt of Court
if

() the person, without reasonable excuse,

(@) does not comply with an order, other than an order to
pay morney, that has been served in accordance with
the rules for service of commencement documents or
of which the person has.actual knowledge,

(if) isbefore the Court and engages in conduct that
warrants a declaration of civil contempt of Court,

(iii) does not ‘comply with an order served on the person,
‘ or an order of which the petson has- actual
i knowledge, to appear before the Court to show cause
why the person should not be declared to be in civil
contempt of Court,

(iv) does not comply with-an order served on the person,
or an order of which the person has actual
knowledge, to attend for questioning under these

. 213



Appendix C ; ALBERTA RULES OF COURT AR 124/2010
17 Sale of lands under order or judgment 200 300 400 500 600
(including attendance at sale, whether
aborted or not)

Appeals

18 All steps taken to file Notice of Appeal 200 300 400 500 600
and speak to the list

19 Preparation for appeal

Preparation of factum 1000 2000 4000 6000 8000
All other preparation 500 1000 2000 3000 4000
20 Appedrance to argue before Appeal

Coutt for first 1/2 day or part of it.

First counsel 1000 1500 2000 2500 3000
Second counsel (when allowed by the 500 750 1000 1250 1500
Court)

21 Appearance 1o argue before Appeal

Court for each full 1/2'day occupied after

the first 1/2 day.

First counsel 500 750 1100 1360 1600
Second counsel (when allowed by the 375 500 650 800
‘Court)

22 Appearance on contested application 750 1250 1750 2000 2500

befare Appeal Court, including brief,

APPENDIX
, DEFINITIONS
In these rules,
“sbandonsd god

AR 12472010 Sched. B:412014

on land or at premises by a person who has

been evicted fr
enforcemient agency, or

@

¢ land or premises by a civil

oned goods” in rule 9.28 means personal property left

(b) vacated the land or premises as a result of a judgment or

order of possession;
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“Act”™ in Part 9, Division 7 means Part 3 of the Imernational
Conventions Implementation Act and includes the Convention;

“action for unjust enrichment” in Part 12 means an action that
is based on the equitable doctrine of unjust enrichment
between 2 parties who have lived together in a relationship of
interdependence;

“applicant™ in Part 6, Division 9 means an applicant for an
interpleader order, whether an originating applicant or
applicant, as the context réquires;

“application for an interpleader order” in Part 6, Division 9
means an application filed under rule 6.56, whether an
originating application or an application;

“assessment officer” means the court clerk for the judicial
centre in which the action is located;

“certificate” in rule 13.36 means a Legal Aid Certificate issued
by the Legal Aid Society of Alberta;

“certified copy” in Part 9, Division 7 means the original
document or a copy of the document certified as being a true
copy by the original or facsimile signature of a proper officer
of'the foteign court;

“Chief Justice” means

{a) the Chief Justice of the Court of Queen’s Bench of
 Alberta,

(b) the Associate Chief Justice of the'Court:of Queen’s Bench
of Alberta, or

(¢) ajudge designated to act on behalf of the Chief Justice by
the Chief Justice or by the Associate Chief Justice;

“civil enforcement agericy” has the same meaning as “agency”
in the Civil Enforcement Act, and where the context permits,
includes a bailiff appointed under the Civil Enforcement Act;

“civil enforcement proceedings™ includes

(a) writ proceedings,

(b) distress proceedings authorized under the Civil
Enforcement Act or any other law that is in force in
Alberta, and

(c) evictions authorized pursuant to a law in force in Alberta
or an order of a couit;
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“claim” means a claim in respect of a matter in which a
plaintiff, originating applicant, plaintiff-by-counterclaim or
third party plaintiff seeks a remedy;

“claimant” in Part 6, Division 9 means a person who files or is
expected to file an adverse claim against personal property;

“client” includes a former client and

(2) any person to whom a lawyer has rendered an account for
lawyer’s charges, or

(b) a person who is or may be liable to pay or who has paid

lawyer’s charges or part of them;
“commencement docuinent” means
(a) a statement of claim,
(b an originating application,
(c) acounterclaim,
(d) athird party claim, and
{e) aclaim under the Family Law Act,
and includes an amended commencement document;

“contingency fee agreement™ means an agreement under rule

“Convention” in Part 9, Division 7 means the Convention in
Schediile 3 to the Act;

“convenuon Judgmcnt”' f‘conventwn judgment creditor”,
cotve debtor*and “original court” in Part'9,
‘ 3t e the sarmie meanmgs respectively as

“ju gment” “judgment creditor”, “judgment debtor”, and
“original court” have in the CenVentmn,

/¢” means 4 person appointed as the
representative of a corporation underrule 54;

“corporate witness” means
(3) an-employee or former employee of 2 corporation,

(b) an officer or former officer of a corporation, other than the
corporate representative, and
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(c) a person questioned under rule 5.18 who is called as a
witness;

“costs award” means the amount payable by one party to
another in accordance with either or both of

(a) an order under rule 10.31, and
(b) a certificate under rule 10.43;

“Court” means the Court of Queen's Bench of Alberta acting
by a judge or master except

(a) when the context refers to the Court as an institution, and

(b) in a form set out in Division 2 of Schedule A, where it
means either the Court of Queen’s Bench of Alberta or the
Provincial Court of Alberta, as the circumstances require;

“court clerk” means the clerk, deputy clerk or acting clerk of
the Court at a judicial centre, and includes a person authorized
by the clerk;

“defendant” means a person against whom a remedy is sought
in a statement of claim;

“document” in rule 13.36 means any document that may be
filed for which.a fee is payable under any. of items 1 t0 4,
Schedule B;

“electronic hearing” in rule 6.10(1) means an application,
proceeding, su summary trial or trial conducted, in whole or part,
by electronic means in which all the participants in the hearing
and the Court can hear each.other, whethér or not all or some

heé 1 yarits and the Coiirt ¢an see éach 6ther or are in
gach o ,er presence;

“epactment” means an Act or 4 regulation or any portion of an
of Alberta or Canada, but does not include

a registered charge on secured property
ney or performance of an obligation;

“encumbrance” medi
Secufing payment of mi
“examination” in rule 10,54 means-a medieal examination
conducted for the purpose of détermining a person’s mental
state;

“existing proceeding” in rule 15,1 means a court proceeding
commienced but not concluded under the former rules;
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“expert” means a person who is proposed to give expert
opinion evidence;

“facility” in rule 10.54 means
(a) a facility as defined in the Mental Health Act, or

(b) a correctional institution as defined in the Corrections
Act;

“file” means to present the correct document and obtain an
acknowledgment

(a) by the court clerk that a commencement document,
pleading, affidavit or other document is part of the court
file, or

(b) in the case of an appeal or an-application under Part 14, by
the Registrar of the Court of Appeal that the document is
part of the Court of Appeal Record;

“foreclosure order” includes an order cancelling or
determining an agreement for sale;

“former rules” in rule 15.1 means the Alberta Rules of Court
in effect immediately before these rules come into force;

“health care professional” means
(a) a person entitled to practise a profession as

(i) amember of the College of Physicians and Surgeons
of Alberta under the Health Professions Act,

(ii) a chiropractor under the Health Professions Act,
(ili) adentist under the Health Professions Aet,

(iv)

ational therapist under the Health
Prafessions Act,

(v) aphysical therapist under the Physical Therapy
Profession Act,

(vi) apsychologist under the Health Professions Act, or
(vil) aregistered nurse under the Health Professions Act,
(b) ahealth care proféssional who is a medical practitioner,

chiropractor, dentist, occupatmnal therapist, physxcal
therapist, registered nurse or psychologlst who is

regulated, registered or certified in that capacity in another
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jurisdiction and who is agreed to by the parties or
approved by the Court, or

(c) aperson appointed by the Court who is qualified to
conduct a medical examination;

“instructing creditor” in Part 6, Division 9 has the same
meaning as it has in the Civil Enforcement Act;

“judge” means a judge of the Court and includes a
supernumerary judge of the Court;

“judgment” méans a judgment of the Court;

“judgment creditor” means a person who has a judgment or
order requiring a person who is the subject of the judgment or
order or part of it to pay money;

“judgment debtor” means-a person who is the subject of a
judgment or order or part of it requiring the person to pay
mongy;

“judgment holder” in rule 9.28 means a person who has a
judgment or order of possession;

“judicial centre” means the office of'the Court in
(a) Calgary,

(b) Drumbheller,

(c) Edmonton,

(d) Fort McMurray,

(e) Grande Prairie,

(f) Lethbridge,

() Medicine Hat,

(h) Peace River,

(i) Red Deer,

(i) St. Paul, or

(k) Wetaskiwin;

“land” means real property;

“lawyer” means a person entitled to practise law in Alberta;
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“lawyer’s charges” means
(a) the fees charged by a lawyer for services performed,

(b) any disbursements paid or payable by the lawyer in the
performance of services, and

(c) -other charges, if any, by a lawyer;
“liquidated demand” in rule 3.39 means

(a) a claim for a specific sum payable undér an express or
implied contract for the payment of money, including
interest, not being in the nature of a penalty or
unliguidated damages, where the amount of money
claimed can be determined by

(i) the terms of the contract,
(ii) calculation.only, or

(iif) taking an account between the plaintiffand the
defendant,

or

(b) aclaim for a specific sum of money, whether or not in the
nature of a penalty or damages, recoverable under an
enactment that contams an express provision that the sum

‘ | cldim may be recovered as a
hquxdatéd dem 1 d or as hqmdated damages;

“litigation representative” includés but is not limited to a
giiardian ad litemand next friend;

“master” means a master in chambers as defined in the Court
of Queen's Bench Act;

“medical examination” means an examination or assessment
of an individual’s mental or physical condition;

“Minister” means the Minister-of Justlce and Solicitor General
for Alberta;

“official court reporter” means

(2) a person appoinfed agan official couit reporter under the
Recording of Evidence Act,

(b) a certified shorthand repoiter under the Alberta Shorthand
Reporters Regulation (AR 197/96), or
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(¢) a person appointed as an official court reporter under the
Alberta Rules of Court (AR 390/68) whose appointment
has not expired;

“order” means an order of the Court;
“outside Alberta” means outside Alberta and Canada except

(a) in the expressions “outside Alberta but within Canada”,
“outside Alberta but in Canada® and “outside Alberta and
in Canada”, and

(b) inrules 12.14, 12.26(1) and (5), 12.46(1)(b) and 12.52;

“parinership” means a partnership to which the Partnership
Aci applies;

“party” means a party to an action; in Part 10, Division 2 the
word “party” has an extended meaning that includes a person
filing or participating in an application Or,proceedin‘g who is or
may be entitled to or subject to a costs award; in Part 12, in
respect of a proceeding under the Family Law Act, “party”
includes a public official, including the Director acting under
Part § of the Income and Employment Supports Act, who,
pursuant to any enactmerit, has the right to commence, defend
intérvene in or take any. step in respect of the apphcat:on and
exercises that right; in Part 14, “party” means a party to an
appeal or an application under Part 14, and includes an
intervenor where the ¢ontéext requires;

“peace officer” in rule 13.35 means a peace officer as defined
in the Provincial Qffences Procedures Act;

“personal property” in Part 6, Division 9 includes a debt;

“personal representative™ has the same meaning as it has in
section 1(1) of the Surrogate Rules (AR 130/95);

“plaintiff” m ans a person who is named as plaintiff in a
statemeut of ¢laim;

“p ,leadmg” means
(a) astatement of claim,
(b) a statement of defence,
(c) a counterclaim,
(d) a defence to a counterclaim,
(e) areply to a statement of defence,
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(f) areply to a statement of defence to a counterclaim,
(g) a third party claim,

(h) a defence to a third party claim,

(i) areply to a third party’s statement of defence, or

() aresponse to a request for particulars or a response to an
order for patticulars;

“prescribed form” means the appropriate form in Schedule A,
completed and modified as circumstances require;

“procedural order” means an order relating to practice or
procedure under rule 1.4 or any other rule respecting practice
or procedure;

“property” includes land and personal property;

“provisional order” means a provisional order under the
Divoree Act (Canada);

“record” includes the representation of or a record of any
mformatlon data or other thing that is or is capable of being
represented or reproduced visually or by sound, or both;

“recorded mail” means a form of document delivery by mail or
L t of the document must be
acknowledge in wrxtmg as specified in Part 11;

R

liides an order nisi and an order for

“redemption orde
specific perfonnance

“referec” means a person whio is a referee under rule 6.44;

“related writ” in Part 6, Division 9 has the same meaning as it
has in the Civil Enforcement Act;

“relevant and material” is-defined in rule 5.2 for the purposes

of Part 5;

“remedy” means reliefor a remedy described or referred to in
rule L.3(1);

“restraining ‘order” in rule 13.37 means a restraining order in
respect of an interpersonal matter between individuals or a
protection order under the Protection Against Family Violence
Aci-and includes the costs associated with respect to that
restraining order or protection order;
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“retainer agreement” means an express or implied agreement
between a lawyer and a client with respect to the payment by
the cliént of lawyer’s charges, and includes a contingency fee
agreement;

“review officer” means an assessment officer who, in the
opinion of the ¢clérk of the Court, has for the purpose of
reviewing contingency fee or retainer agreements and lawyers’
charges

(a) anacceptable dégree in law; and

(b) sufficient experience in the practice of law,

and who is designated as a review officer by

(¢) the clerk of the Court for the judicial centre in which the
action is located, or

(d) ifthere is no ¢clerk of the Court for the judicial centre in
which the action is located, the Minister;

“rules” includes the Schedules and this Appendix to these

rules but does not include any information notes and other

informational guides that may: appear in an annotated version

of these rules;

“secured land” means all or part of the secured land about
which a claim is made in a foreclosure action;

“secured property” means the secured land and all secured
personal property about whicha claim is made in a foreclosure
action, or-any part of ¢ither or both;

“third party defendant” means the person naried as defendant
in a third party claim;

“third party plaintiff” means.

(a) adefendant who files a third party claim against another
pérson, or ' ‘

(b) any third party defendant who files a third party claim
against another person;

“trustee” means

(a) an execiitor; an administrator, or 4 trustee of the estate of a
person,

(b) aperson expressly appointed as trustee,
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() aperson who is or becomes a trustee at law, either
expressly or by implication,

(d) aperson who is appointed as a trustee under an enactment
or who becomes a trustee by virtue of an enactment,

(e) several joint trustees, or

(f) a person appointed.as a trustee by the Court;

“writ proceedings” means any action, step or measure
authorized by the Civil Enforcement Act to be taken for the

purpose of enforcing a money judgment.
AR 124/2010 Appendix;170/2012;140/2013;41/2014:71/2015
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Irene Helen Young Appellant
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James Kam Chen Young Respondent
and

W. Glen How Respondent

and

Watch Tower Bible and Tract Society of
Cm_lada Respondent

and

The Attorney General of Canada, the
Attorney General for Ontario, the Attorney
General of Quebec, the Attorney General of
Manitoba, the Attorney General of British
Columbia, the Law Society of British
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religious instruction — Court ordering that access par-
ent discontinue religious activities with children —
Scope of “best interests of the child” — Whether or not
“best interests of the child” equivalent of absence aof
harm — Whether or not restriction on access in best
interests of the children.

Family law — Property and financial awards —
Lump sum payment — Family debts — Principles gov-
erning reallocation of property.

Constitutional law — Charter af Rights — Freedom
of religion — Freedom of expressmn — Divorce Act
requiring that orders concerning children only take into
account “the best interests of the child” — Access par-
ent insisting on instructing children on religion — Cus-
todial parent and children objecting to religious instruc-
tion — Court ordering that access parent discontinue
religious activities with children — Whether or not
access restriction mﬁmgmg freedam of religion —
Whether or not access restriction infringing freedom of
expression — Divorce Act, RS.C., 1985, ¢. 3 (2nd
Supp.), ss. 16(8), 17(5) — Canadian Charter o Rzghts
and Frsedoms. 8. 2(a); (b)

Courts — Costs — Principles governing awards of
costs on solicitor-client basis.

Torts — Maintenance — Religious society carrying
cost of action — Common religious action — Whether
or not tort of maintenance.

Appellant’s aﬂd responident’s separation was marked
bY A Pmtracted seties of court battles. Appellant Was,

canvassmg or mectmgs, or exgose them,. 0 1€ -
cussions with third parties without appellant’s, pnor con-
sent. Organized religion was not important to appellant
‘although she wanted the children to be raised within the
United Church.

The two older daughters liked their father but came to
dislike his religious instruction to the extent that it was

garde et enfants s’opposant & 1'enseignement religieux
— Ordonnance de la cour interdisant au parent ayant le
droit d’accés de faire participer ses enfants a ses acti-
vités religieuses — Portée du critére de '«intérét de
Uenfant» — L'«intérét de Venfant» équivaut-il & I'ab-
sence de préjudice? — La restriction du droit d’accés
est-elle dans U'intérét de Venfant?

Droit de la famille — Prestation sous forme de biens
et d’argent — Prestation sous forme de capital — Dettes

b JSamiliales — Principes régissant une nouvelle repar;z\

B .Y

tion des biens.

Droit constitutionnel — Charte des droits — lee)%
de religion — Liberté d’'expression — La Loi sur?%
divorce prévoit que les ordonnances concernant
enfants ne doivent tenir compte que de «l'intérét 2
Uenfant» — Parent ayant le droit d’accés insistant po@r
donner un em'ezgnemem religieux aux enfants — Parmt
ayant la garde et enfants s’opposant & 1’ enselgnemea:t
religieux — Ordonnance de la cour interdisant du
parent ayant le droit d’accés de faire participer ses
enfants & ses activités religieuses — La restriction du
droit d'accés viole-t-elle la liberté de religion? — La
restriction du droit d’accés viole-t-elle la liberté d'ex-
pression? — Loi sur-le divorce, L.R.C. (1985), ch. 3 (2¢
suppl.), art, 16(8), 17(5) — Charte canadienne des
droits et libertés, art. 2a), b).

Tribunaux — Dépens — Principes régissant Uattribu-
tion des dépens comme entre procureur et client.

Resporisabilité délictuelle — Pension alimentaire —

Société religieuse supportant les frais de Paction. — -
Action religieuse commune — Y a-t-il en soutien délic-

tuenx?

La sépamtmn de I'appelante et de. l'mtlmé 4 ét6 mar:
qiiée par une longue série de batailles judiciaires. La

raison de- l'opposmbh‘ dérl'éppelante auxb : ctmtés rch~ ‘

gleuses de l’mtjmé ayec les e.nfan

feix 1eux, F dcs visites de solhmtaudn'ou h des réumons,

o de les méler 3 des débats religieux avec des tierces *

personnes sans lé consentement préalable de I'appe-
lante. La religion organisée n’était pas importante pour
I’appelante, méme si elle voulait que ses enfants soient
élevées dans la foi de I'Eglise unie,

'Les deux ginées aimaient leur pdre mais elles se sont
mises & détester son enseignement religieux au point

garde des troxs ﬁﬂes du couplc a éxé conﬁéc A 1’ ) ‘
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damaging his relationship with them and was contribut-
ing to the stress the children were experiencing in
adjusting to their parents’ separation. '

The trial judge also made ordess for the distribution
of property and for costs. The respondent’s interest in
appellant because any remmumg interest in the house,
after respondent paid what was already owing to appel-
lant, was to be transferred in the form of lump sum
maintenance. Respondent was found responsible for
debts incurred by the appellant for the support of herself
and the children pending maintenance and for a debt
made to a family corporation. Costs were awarded on a
solicitor-client basis against respondent, his lawyer and

a religious society not a party to the proceedings.

Respondent appealed. Thc Court of Appeal set aside

the limitations on mhgmus discussion. and attendarice,
on the ground that it was in the best interests of the chil-
dren that they come to know their non-custodial parent
fully, including his religious beliefs, unless the evidence

established the existence of or the potential for real
ha:m or the child did not consent to being subject to the
access parent’s views or practices, The Court of Appéal
also altered the division of property and the awards of

_costs made by the trial judge. Appe!lant appealed these
rulings to this Court.

Four constitutional questions queried (1) whether ss.
- 16(8) and. 17(5) of the Divorce Act (requiring that jodi-
c1a1 decisions regardmg custody and access be made “in

13 (3) whether ss. 16(8) and 17(5) vio-
equ guafantee of the Canadian Charter of
Rzghf.s' and Freedoms (s 15(1)), and (4) if 50, were they
justified under s. 1. The Court considered the require-
ments of the “best interests of the child” and whether
this standard mfrmged the guarantees of freedom of
religion and expression under the Charter. A main con-
sideration was unrestricted, access by a non-custodial
parent and the conditions necessary to curtail that
access.

, and if so,'(Z) were they ]

que cela a altéré les relations qu’il avait avec elles et a
contribué au stress que I’adaptation 2 la séparation de
leurs parents leur a fait subir.

Le juge de premitre instance a également rendu des
ordonnances relatives & la répartition des biens et aux
dépens. Elle a ordonné que les droits de 1'intimé sur le
foyer conjugal soient transférés & I’ appelante parce que
tous les droits résiduaires sur la maison, apres paiement
par Dintimé de ce qu’il devait déja & 1'appelante,
devaient &ire transférés sous forme de capital. L’intimé
a £té tenu responsable des dettes contractées par 1'appe-
lante. pour subvenir & ses besoins et 4 ceux de ses
enfants en attendant le versement d'une pension alimen-
taire et d’une dette contractée envers une société fami-
liale. Les dépens comme entre procureur et client ont £t€
accordés contre 1’intimé, son avocat et une société reli-
gieuse qui n’avait pas été constituée partie 2 I'instance.

L’intimé a interjeté appel. La Cour dappel a annulé
les restrictions visant les' discussions religienses et la
participation a des activités religicuses pour le motif
qu'il est dans D’intérét des enfants d’apprendrc & con-

naitre plememcnt celui de leurs parents qui n’en a pas la
e garde, ce qui comprcnd ses croyances religieuses, 2

moins que la preuve n’établisse 1'existence ou la possi-
bilité d*un préjudice réel pour I'enfant ou le non-consen-
tement de celni-ci A &tre ainsi exposé aux opinions et
aux pratiques du parent ayant le droit d’accks. La Cour

 d'appel a également modifi€ le partage des biens et les

dépens ordonnés par le juge de premidre instance, L'ap-
pelante s’est pourvie de ces: décisions devant notre
Cour.

Quatre questions constitutionnelles ont été soulevées,
savoil si les par. 16(8) et l7(5)1de la Loi sur le
, ien , g

tms par la Cha al. 2a), b} et d)), et, dans _aﬁ':rma
(2) s’ils sont justifiés par I’arucle premier; (3) siles
par: 16(8) et 17(5) violent les garanties d’égalité énon-
cées dans la Charte canadieine des droits et libertés
(pa:r 15(1)), et, dans Iaffiomative, (4) s’ils sont Jusnﬁés.
par P'article premier. La Cour a examiné les exigences
du critere de «I’intérét de "enfant» ainsi que la question
de savoir si ce critére viole les libertés de rehgmn et
d’cxprcssxon garanties par la Charte. Elle a aussi étudié
1’élément important que constitue le droit d’accés sans
restriction du parent qui n’a pas la garde et les condi-
tions nécessaires pour restreindre ce droit d’accés.

1993 CanLll 34 (SCC)
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Held (L’Heureux-Dubé J. dlssenung in the result):
The appeal should be allowed in part.

The issues should be decided as follows:

1. The test regarding access is the best interests of the
child (L’Heureux-Dubé J., La Forest and Gonthier JJ.,
and Iacobucci and Cory 11.). McLachlin J, suggests that
in cases such as this harm is usually 4n important ele-
ment in determining ‘the best interests of the child.
Sopinka J. would recognize a threshold element of

2. Sections 16(8) and 17(5) of the Divorce Act do not
violate ss. 2(a), (b), (d) or 15(1) of the Charter.
L’Heureux-Dubé J. (aid La Forest and Gonthier JI.)
found the Charter to be inapplicable. McLachlin J.
found the impugned legislation did not violate the Char-
ter. Cory and Jacobucci JJ. agreed that there was no
Charter violation. Sopinka J. found that the Charter

applied and could only be ovemdde.n in limited circum-

stances.

3. The restrictions on access should be removed
(L’Heureux-Dubé J, and La Forest and Gonthier JJ. dis-

mat’tervsﬂanﬂ the award of costs ’should be varied
(L Heureux-Dubé J, dissenting).

Best Interest of the Child, Charm Considerations and  L’intéré

Access

o primry ropo  gversee
all aspccts of day-to—day Tife and long-tenn well- bemg,
Aas wcll as major domsmns thh respect to educauon,

‘ent refains certain residual nghts over the chﬂd as one of
his or her two natural guardians.

Child placement decisions should safeguard the i

child’s need for continuity of relationships, reflect the

y and financial-

Per L Heureux-Dubé 1: The. powier of the custodlal i

Arrét (Le juge L’Heureux-Dubé est dissidente quant
au résultat): Le pourvoi est accueilli en partie.

Les questions sont tranchées de la facon suivante:

1. Le critére relatif 3 I'accés est I'intérét de |’énfant
(le juge L’Heureux-Dubé, les juges La Forest et
Gonthier et les juges Tacobucci et Cory). Selon le juge
McLachlin, dans les cas comme la présente affaire, le
préjudice est habituellement un élément important pour
déterminer I'intérét de 'enfant. Le juge Sopinka est
d’avis de reconnaitre un élément préliminaire de préj@
dice. m

Nt

2. Les paragraphes 16(8) et 17(5) de la Loi sur ;
divorce ne portent pas:atteinte aux al. 2a), b) ou d) ni au
par, 15(1) de la Charte. Selon le juge L’Heureux-Dulg
(et les juges La Forest et Gonthier) la Charte ne s'a
pligue pas. Le juge McLachlin est d’avis que les. dxspg,-
sitions 1égislatives contestées ne violent pas la Char@
Les Juges Cory et Tacobucci sont d’accord pour dire
qu'il n’y a pas eu de violation de la Charte. Le juge
Sopinka conclut que la Charte s apphque et que I'on ne
peut y passer outre que dans des circonstances res-
treintes.

3.1 ¥ a lien d’abolir les restrictions & 1'accés (le juge
L’Heureux-Dubé et les juges La Forest et Gonthier sont
dissidents).

4. 1e jugement relatif aux biens et aux questions -
~ financiéres et & 1'attribution des dépens doit &tre modifié
" (le juge L'Heureux-Dubé est dissidente).

dien n est pas un «dmut» quia une va‘le ]

la vie quoudlennc et du bien—ét:e 3 long te.rme de l’e.n-
faut, et de prendre les décisions importantes relatives 2
son éducation, 2 sa religion, A sa santé et & son bien-Etre.
Le parent qui n’a pas la garde conserve certains droits
résiduels sur ’enfant, en tant que I'un de ses deux
futeurs naturels.

Les décisions relatives au placement de I’enfant doi-
vent voir 2 satisfaire le besoin de continuité de la rela-

de ;’enfant les conmdératxons relatwes ala’

Le Juge L’Heumux—Dubé. Le pouvoir du parent gar-
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that only partial solicitor-client costs were justi-
fied.

Finding no error in the reasoning or conclusion
of the Court of Appeal on this question, I conclude
that its order for costs should remain, save to the
extent different conclusions on the merits in this
Court require that an adjustment be made. As I
have made clear, the only respect in which I would
vary the order of the Court of Appeal is that
instead of ordering lump sum maintenance and a
moratorium on the sale of the matrimonial home, I
would restore the trial judge’s order that the entire
interest in the home be conferred on the wife. In
my view, this difference does not warrant altering
the award of costs against the respondent made
below.

2. Costs Against the Respondent’s Counsel

The trial judge ordered solicitor-client costs
against counsel for the husband, Mr. How. For the
reasons recited above in connection with costs
against the respondent, she concluded that the pro-
ceedings had been unnecessarily lengthened. She
also referred, at p. 216, to the fact that “[c]ounsel
for the respondent had a forum and a cause to pur-
sue. Unfortunately, what was in the best interests
of the children, their welfare, was totally lost by
the respondent and his counsel in these protracted
proceedings. ... The court was subjected to
unwarranted abuse, criticism and insult.” She made
no finding, however, that Mr. How had been in
contempt of court.

The Court of Appeal held that no order for costs
should have been made against Mr. How. There is
no need to repeat that entirely satisfactory analysis.
The basic principle on which costs are awarded is
as compensation for the successful party, not in

order to punish a barrister. Any member of the f

legal profession might be subject to a compensa-
tory order for costs if it is shown that repetitive
and irrelevant material, and excessive motions and
applications, characterized the proceedings in
which they were involved, and that the lawyer
acted in bad faith in encouraging this abuse and

clusion que seule une partiec des dépens comme
entre procureur et client était justifiée.

Comme je ne puis déceler aucune erreur dans le
raisonnement ou la conclusion de la Cour d’appel
sur ce point, je conclus qu'il y a lieu de maintenir
son ordonnance relative anx dépens, sous réserve
des ajustements que pourront nécessiter les conclu-
sions différentes de notre Cour quant au fond du
litige. Comme je 1’ai précisé, je n apporteraxs ag
I’ordonnance de la Cour d’appel qu’une seuleo
modification: au lieu d’ordonmer le vcrsement 4
d’une prestation sous forme de capital et un mora- &
toire sur la vente du domicile conjugal, je rétabli- =
rais la décision du juge de premitre instance de C
conférer A l’épouse la pleine propriété de la mai- O
son. A mon avis, cette différence ne justifie pas de 5
modifier les dépens imposés A I’intimé, =

2. Les dépens imposés a l’avocat de 1’intimé

Le juge de premitre instance a condamné Me
How, I'avocat du mari, aux dépens comme entre
procureur et client. Pour les motifs exposés précé-
demment en ce qui concerne les dépens imposés &
I’intimé, elle a conclu qu'il y avait eu prolongation
inutile des procédures. Elle a également évoqué, &
la p. 216, le fait que [TRADUCTION] «[1}’avocat de
I’intimé disposait d’une tribune et avait une cause
a promouvoir. Malheureusement, ’intimé et son
avocat ont, 2 la faveur de ces interminables procé-
dures, complétement perdu de vue I’intérét des
enfants et leur bien-étre. [. . .] La cour a été, sans
justification, 1’objet d’abus, de critiques et d’in-
sultes». Le juge n’a toutefois pas déclaré Mc How
coupable d’outrage au tribunal.

La Cour d’appel a jugé que M® How n’aurait pas
dfi étre condamné aux dépens. Point n’est besoin
de reprendre son analyse, qui est entiérement satis-
faisante. Le principe fondamental en matiére de
dépens est I’indemnisation de la partie ayant gain
de cause, et non la punition d’un avocat. Certes,
tout membre de ]a profession juridique peut faire
I'objet d’une ordonnance compensatoire pour les
dépens s’il est établi que les procédures dans les-
quelles il a agi ont été marquées par la production
de documents répétitifs et non pertinents, de
requétes et de motions excessives, et que ’avocat a
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delay. It is clear that the courts possess jurisdiction
to make such an award, often under statute and, in
any event, as part of their inherent jurisdiction to
control abuse of process and contempt of court.
But the fault that might give rise to a costs award
against Mr. How does not characterize these pro-
ceedings, despite their great length and acrimoni-
ous progress. Moreover, courts must be extremely
cautions in awarding costs personally against a
lawyer, given the duties upon a lawyer to guard
confidentiality of instructions and to bring forward
with courage even unpopular causes. A lawyer
should not be placed in a situation where his or her
fear of an adverse order of costs may conflict with
these fundamental duties of his or her calling.

The Court of Appeal found that the trial judge’s
criticism of Mr. How related to his conduct in
bringing the action. Assuming that costs might, in

certain circumstances, be imposed for contempt of ,

court, none was found. Accordingly, no order for
costs should have been made against Mr. How. I
see no error in the conclusion of the Court of
Appeal in this regard.

3. Costs Against Burnaby Unit (Watch Tower
Bible and Tract Society)

Since the Watch Tower Bible and Tract Society
(the Society) did not appear as a party, the costs
“awarded against it must be taken to have been pre-
mised on the fact that it supported the litigation
financially. In effect, this was equivalent to an
award for the tort of maintenance: see Re Sturmer
and Town of Beaverton (1912), 25 OL.R. 566
(Div. Ct.), at pp. 568-69. To be liable for mainte-
nance, a person must intervene “officiously or
improperly”: Goodman v. The King, [1939] S.C.R.
446. Provision of financial assistance to a litigant
by a non-party will not always constitute mainte-
nance. Funding by a relative or out of charity must
be distinguished from cases where a person
wilfully and improperly stirs up litigation and

J

agi de mauvaise foi en encourageant ces abus et
ces délais. Il est évident que les tribunaux ont com-
pétence en la matiere, souvent en vertu d’une loi
et, en tout état de cause, en vertu de leur pouvoir
inhérent de réprimer 1’abus de procédures et I’ou-
trage au tribunal. Cependant, en dépit de sa lon-
gueur et de son climat acrimonieux, la présente
instance n’a pas été marquée par la faute qui pour-
rait donner lieu 2 I'imposition de dépens a M¢
How. De plus, les tribunaux doivent faire mon

de la plus grande prudence en condamnant person<)
nellement un avocat aux dépens, vu l’obhgauon«
qui lui incombe de préserver la confidentialité de
son mandat et de défendre avec courage méme des;
causes impopulaires. Un avocat ne devrait pas éu‘q%
placé dans une situation ol la peur d’&tre con®
damné aux dépens pourrait I’empécher de remphg
les devoirs fondamentaux de sa charge.

‘-..

La Cour d’appel a estimé que la critique
qu’avait formulée le juge de premiére instance 2
I'endroit de M® How avait trait 4 sa conduite eu
égard 2 1’engagement de I'action. Si I’on tient pour
acquis qu'il est possible, en certaines circons-
tances, d’imposer des dépens pour outrage au tri-
bunal, aucune conclusion n’a été tirée dans ce sens.
Par conséquent, il n’y avait pas lieu de condamnper
Me¢ How aux dépens. Je ne vois aucune erreur dans
la conclusion de la Cour d’appel 2 cet égard.

3. Les dépens imposés & la section de Burnaby
(Watch Tower Bible and Tract Society)

La Watch Tower Bible and Tract Society (la
Société) n’ayant pas été constituée partie, il faut
présumer -que les dépens qui lui ont ét€ imposés
I'ont été en raison de I'appui financier qu’elle a
apporté a I'instance. C’est, en fait, I’équivalent
d’une indemnité accordée pour soutien délictueux:
voir Re Sturmer and Town of Beaverton (1912), 25
O.L.R. 566 (C. div.), aux pp. 568 et 569. Pour qu’il
y ait soutien délictueux, il faut qu’il y ait interven-
tion [TRADUCTION] «officieuse ou illégitime»:
Goodman c. The King, [1939] R.C.S. 446. L’aide
financiére que fournit un justiciable sans étre 1’'une
des parties ne constituera pas toujours un soutien
délictuenx. On doit distinguer, 2 cet égard, les cas
du parent qui apporte des fonds ou de celui qui agit
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Judgment released: October 25, 1990

BETWEEN:

litigants is supported, another question
might arise. It may be that the right to
assist without facing an award of costs
cannot itself be used by the rich and
powerful, no matter how great their
interest in the issue, as an instrument
of the oppression of those who must fight
their battles alocne.

V.SUMMARY

The appeal of Mr. Young is allowed in part, the appeal
of Mr. How is allowed, and the appeal of the Watch Tower
Bible & Tract Society is allowed.

VI.COSTS OF THE APPEALS

I agree with the dispositi-dn of the costs of these

appeals proposed by Mr. Justice Cumming.

"The Honourable Madam Justice Southin®

* Court of Appeal for British Columbia

IRENE HELEN YOUNG
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financial in nature, vraised by Mrs. Young. In these

circumstances I think it inappropriate and wrong in principle to

saddle Mr. Young with solicitor-and-client costs for the entire

action.

Counsel for the appellants presented an analysis of the
time at trial devoted to the various issues which were litigated
from which it appears that the evidence and argument devoted to

financial issues occupied about 30% of the time at trial which

took 12 days. Accordingly, it is my view that the appropriate

order to make is to direct that Mr. Young pay costs on a
solicitor-and-client basis for 4 days of the trial itself and

for the interlocutory proceedings referred to as items 1, 3, 4

and 5 of Appendix A, the proceedings before Mr. Justice Davies

referred to in item 7 of Appendix B and the proceedings before

Mr. Justice Dohm referred to in item 9 of that Appendix.

With respect to the balance of the costs in the court

below each party will bear hisg or her own.

THE APPEAL OF MR. HOW

1. General Principles
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Historically, English solicitors were subject to
discipline by the courts whereas barristers constituted a self-
governing profession. While, in 1888, the Council of the Law
Society in England was empowered to investigate complaints
against solicitors, the disciplinary jurisdiction of the courts
was, and continues to be, maintained (see: Solicitors Act, 1974

(Eng.) ©.47, s£.50(2)). The nature of this jurisdiction and the

basis upon which it may be invoked was explained by Lord Wright

in Myers v. Elman, [1940] A.C. 282 (H.L.), a case in which a
solicitor whose managing clerk was guilty of misconduct,
unbeknownst to the solicitor, in the preparation and filing of
inadequate and false affidavits of documents was ordered to pay

the costs of the proceedings. Lord Wright said, at 317-319:

A solicitor (or in former days a solicitor or an
attorney) was long ago held to be an officer of
the Court on the Roll of which he was entered
and as such to be subject to the dis¢ipline of
that Court. The Court might strike him off the
Roll or suspend him; for instance, the Court of
Chancery might strike a solicitor off the Roll
of the Court, and order a communication of that
order to be made to the Courts in Westminster
Hall. There are many such instances in the
books. By ‘the Solicitors Act, 1888, there was
established the Disciplinary Committee appointed
by the Master of the Rolls from members or past
members of the Council of the Law Society. This
Committee was charged with the duty of
investigating complaints against solicitors and
reporting their decision to the Court, which
could then, if so minded, strike the solicitor
off the Roll or suspend him. It was not until
1919 that by the Solicitors Act of that year,
the Disciplinary Committee ‘was itself given
power to strike off the Roll or to suspend or to
order payment of costs by the solicitor subject
to an appeal to the Court. But the jurisdiction
of the Master of the Rolls and any judge of the
High Court over solicitors was expressly
preserved, as it now is by s.5, sub-s. I, of the
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Solicitors Act, 1932. Whether the Court would
now entertain an applicatien to strike a
solicitor off the Roll or to suspend him instead
of leaving the matter to the Disciplinary
Committee may be doubted. But alongside the
jurisdiction to strike off the Roll or to
suspend, there existed 1in the Court the
jurisdiction to punish a solicitor or attorney
by ordering him to pay costs, sometimes the
costs of his own client, sometimes those of the
opposite party, sometimes, it may be, of both.
The ground of such an order was that the
solicitor had been guilty of professional
misconduct (as it is generally called) not,
however, of so serious a character as to justify
striking him off the Roll or suspending him.
This was a summary jurisdiction exercised by the
Court which had tried the case in the course of
which the misconduct was committed. It was
clearly preserved to the Court by s.5, sub-s. I,
quoted above. It was a summary jurisdiction, in
which the intervention of the judge was invoked
at the conclusion of the case either by motion
in the Chancery court or by a motion or
application for a rule in the Courts of Common
Law. Though the proceedings were penal, no
stereotyped forms were followed. Hence now the
complaint is not treated like a charge in an
indictment oxr even as requiring the
partlcularlty of a pleadlng in a civil action.
All that is mnecessary is that the Jjudge sheuld
seeé that the solicitor has full and sufficient
notice of what is the complaint made against him
and full and sufficient opportunlty of answering
it. Thus, formal amendments ef ,t "mpl int are
hot nece.ssary, 8

; g prlnc:Lple is j:

¥ and a duty to superv:Lse the ,_on i
solieitors, and visit with penalties any conduct
of a solicitor which is of such a nature as to
tend to defeat Jjustice in the very cause in
which he is engaged professiocnally, as was said
by Abinger C.B. in Stephens v. Hill. (I} The
matter complained of need not be criminal. It
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need not involve peculation or dishonesty. A
mere mistake or error of judgment is not
generally sufficient, but a gross neglect or
inaccuracy in a matter which it is a solicitor's
duty to ascertain with accuracy may suffice.
Thus, a solicitor may be held bound in certain
events to satisfy himself that he has a retainer
to act, or as to the accuracy of an affidavit
which his client swears. It is impossible to
enumerate the various contingencies which may
call into operation the exercise of this
jurisdiction. It mneed not involve pergonal
obliquity. The term professional misconduct has
often been used to describe the ground on which
the Court acts. It would perhaps be more
accurate to describe it as conduct which
involves a failure on the part of a solicitor to
fulfil his duty to the Court and to realize his
duty to aid in promoting in his own sphére the
cause of justice. This summary procedure may
often be invoked to save the expense of an
action. Thus it may in proper cases take the
place of an action for negligence, or an action
for breach of warranty of authority brought by
the person named as defendant in the writ. The
jurisdiction is not merely punitive but
compensatory. The order is for payment of costs
thrown away or lost because of the conduct
complained of. It is frequently, as in this
case, exercised in order to compensate the
opposite party in the action.

The Myers case was referred to with approval by the

Supreme Court of Canada in Pacific Mobile Corporation v. Hunter

[1979] 1 S.C.R. 842 at 845.

| orders requiring solicitors to pay costs personally are
sparingly made The jurisdiction to make such orders must be
exercised with care and discretion and only in clear cases.
That this is so is made clear in the judgment of Sachs J. in

Edwards v. Edwards, [1958] P. 235 at 248 where, after referring

to the speeches of Viscount Maugham, Lord Atkin and Lord Wright
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in Myers v. Elman (supra), he said:

The Jjurisdiction is exercised not to ©punish the
solicitor but to protect and compensate the
opposite party.

It is of course, axiomatic, but none the less something
which in the present case should be mentioned,
that the mere fact that the litigation fails is
no reason for invoking the jurisdiction: nor is
an error judgment: nor even is the mere fact
that an error is of an order which constitutes
or is equivalent to negligence. There must be
something that amounts, in the words of Lord
Maugham, to "a serious dereliction of duty,"
something which justifies, according to other
speeches in that case, the use of the word
"gross." It is not, however, normally necessary
to establish mala fides or other obliquity on
the part of the solicitors; though it may be
that if mala fides is established that might
turn the scale in a particular case: and it is
right at this stage to make it clear that no
imputation whatever is made against the
solicitor's honesty.

No definition or list of the classes of improper acts
which attract the jurisdiction can, of course,
be made; but they certainly include anything
which can be termed an abuse of the process of
the court and oppressive conduct generally. It
is also from the authorities «clear, and no
submission to the contrary has been here made,
that unreasonably to initiate or continue an
action when it has no or substantially no chance
of success may constitute conduct attracting an
exercise of the above jurisdiction.

Mr. Latey submitted in the course of his most helpful
address that once a sufficient degree of
dereliction of duty is established, the exercise
of the above jurisdiction was a matter of
discretion, and I accept that view. I also agree
with his submission that the jurisdiction is one
to be exercised sparingly and that the court can
to some extent bear in mind the repercussions of
making an order. On the other hand, that cannot
affect the duty of the «court to protect
litigants from ©being improperly damnified.
Suffice it to say that any application made to
the court in relation to this jurisdiction is
naturally one which causes anxious scrutiny of
all the circumstances.
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A solicitor may be required to pay costs personally
where it is established that he has failed to advise his client
that the opponent's claim is "irresistible", that the client's
case is "doomed to failure", "impossible to prove" or
"hopeless", and where counsel has caused a proceeding to be
launched without a bona fide expectation of a favourable result.

The following are some examples:
Cook v. The Earl of Rosslyn (1861), 66 E.R. 371; 3 Giff. 175, at

E.R. 374, per Sir John Stuart, V.C. (opponent's claim

"irresistible")

Cockel v. Whiting (1829), 39 E.R. 17; 1 Russ. + M. 42, at E.R.
18, per Sir John Leach, M.R. ("no bona fide

expectation")

Edwards v. Edwards (supra), at 248, and 254 per Sachs J. ("no or
substantially no chance of success"; "doomed to
failure")

Wilkinson v. Wilkinson, [1963] P. 1 (C.A.), at 10 per Ormerod
L.J. ("impossible to prove")

Holmes v. National Benzole Co. Ltd. (1965), 109 So. Jo. 971

(Q.B.), at 971, per Lyell J. ("hopeless")

Davy-Chiesman v. Davy-Chiesman, [1984] 1 All E.R. 321 (C.A.), at
334, per Dillon L.J. ("no or substantially no chance of

success")
Worldwide Treasure Adventures Inc. v. Trivia Games Inc. (1987),

16 B.C.L.R. (2d) 135 (S.C.), at 138, per Gibbs J. (case
"so hopelessly deficient that the defendants should not
have been brought into court to answer for it")

Special care must be exercised in a case where it is
sought to hold a solicitor personally liable to pay costs on the
ground that the proceedings which had been initiated or

continued had no or substantially no chance of success as the
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solicitor, because of the duty of confidentially he owes his
client, may be hampered in defending the allegations made
against him. These considerations were outlined in Qrchard v.
South Eastern Electricity Board, [1987] 1 All E.R. 95 (C.A.) at

100 by Sir John Donaldson, M.R., who said:

The jurisdiction could only be invoked in the case of
serious misconduct, and the initiation or
continuance of an action when it had no or
substantially no chance of success might
constitute such misconduct (see [1984] 1 All
E.R. 321 at 334. [1984] Fam 48 at 67 per Dillon
L.J.).

That said, this is a jurisdiction which falls to be
exercised with care and discretion and only in
clear cases. In the context of a complaint that
litigation was initiated or <continued in
circumstances in which to do so constituted
serious misconduct, it must never be forgotten
that it is not for solicitors or counsel to
impose a pre-trial screen through which a
litigant must pass before he <can put his
complaint or defence before the court. On the
other hand, no solicitor or counsel should lend
his assistance to a litigant if he is satisfied
that the initiation or further prosecution of a
claim is mala fide or for an ulterior purpose
or, to put it more broadly, if the proceedings
would be, or have become, an abuse of the
process of the court or unjustifiably
oppressive.

There is one other aspect of which sight must not be
lost. Justice requires that the solicitor shall
have full opportunlty of rebuttlng the
complalnt but circumstances can arise in which

- he is hampered by his duty of confidentiality to
his client, from which he can only be released
by his client or by overriding authority, such
as that contained in reg 74 of the Legal Aid
(General) Regulations 1980, S1 1980/1894. 1In
such circumstances justice requires that the
solicitor be given the benefit of any doubt.

A solicitor has a duty to take any point which he
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honestly believes to be fairly arguable on behalf of his client,

and it is the duty of the court to hear the point. As to the

first branch of this proposition Lord Denning M.R. in Abraham v.

Jutson, [1963] 2 All E.R. 402 (C.A.) said, at 404.

Appearing, as the appellant was, on behalf of an accused
person, it was, as I understand it, his duty to
take any point which he believed to be falrly
arguable on behalf of his client. 2an advocate 1s
not to usurp the province of the judge. He is
not to determine what shall be the effect of
legal argument. He is not guilty of misconduct
simply because he takes a point which the
tribunal holds to be bad. He only becomes guilty
of misconduct if he is dishonest. That is, if he
knowingly takes a bad point and thereby deceives
the court. Nothing of that kind appears here.

and, as to the second branch, Taggart J.A. in Geller v.

Brisseau, [1979] 6 W.W.R. 416 (B.C.C.A.) said at 424-425:

In my oplnlon, 1t 1s the duty of a trlal Ju‘ge to llsten

able Tcage Lo 'bé
behalf .Of

was the duty Qf'thewcourt‘to hear.

Further, I think the trial judge's comments concérning
the competence of Mr. Geller were, in the
circumstances, alse improper and unwarranted.
Certainly Mr. Geller did not have the experience
of other counsel who appear before trial judges
and this court, but he had a case to present on
behalf of his c¢lient, he had formulated that
case in the statement of c¢laim, and the
statement of defence appeared to give some
support to the approach that he had taken, as do
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some at least of the exhibits and some of the
evidence which the plaintiff was able to
present.

That being the case, I think it was wrong for the trial
judge to impose on Mr. Geller the strictures
which he did.

I note here that we are advised that the reasons for
judgment have been reported, and can only
redound to the detriment of Mr. Geller. I think
those strictures ought not to stand, and I
reject them.

I think, as well, that the order of the judge directing

that Mr. Geller pay the costs of the two days of
trial was also wrong, and ought to be set aside.

Solicitors who think that they may be mulcted in costs
for advancing points which they honestly believe to be fairly
arguable may not act fearlessly and in the best traditions of an
independent profession. If solicitors are limited in what they
think they can say or do on behalf of their clients, then the
rights of those clients are also necessarily limited. The
potential for a chilling effect, especially if solicitors may be
exposed to orders that they pay costs as between solicitor and
client, the repercussions on solicitors' positions and
consequently upon that of their clients, if adverse costs awards
are made, underscore the need for judges to exercise caution in

the making of such orders.

The object of an order requiring a solicitor to pay
costs personally is to reimburse a litigant for costs which he
has incurred as a result of the solicitor's default. The object

is to compensate the litigant, not to punish the solicitor,
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although the effect of such an order will necessarily be

punitive insofar as the solicitor is concerned.

In Holden & Co. (a firm) wv. Crown Prosecution Service,

[1990] 1 All E.R. 368 (C.A.), Lord Lane C.J. said, at 372:

Despite the dictum of Lord Atkin in Myers v. Elman cited
earlier, it seems clear that the object of the
order is primarily to reimburse a litigant for
costs which he has incurred because of the
solicitor's default (see Weston v. Courts
Administrator of the Central Criminal Court,
[1976] 2 All ER 875 at 883, [1977] QOB 32 at 45,
per Stephenson LJ). The costs which the
solicitor will have to pay from his own pocket
will be those, and only those, which his default
has caused. There is nothing to be added to that
figure to mark the disapproval of the court or
by way of deterrence. To that extent the object
of the jurisdiction is to compensate.

However, there is a punitive element as May J pointed
out in Currie & Co. v. Law Society, [1976] 3 All
ER 832 and 839, [1977] QB 990 at 997, in that
the solicitor is having to pay a bill which
would otherwise have to be met by one of the
parties to the 1litigation. There is also
necessarily an element of deterrence in that
solicitors will wish to avoid the expense and
adverse publicity that the exercise of the
court's jurisdiction entails.

In Stiles v. Workers' Compensation Board of British
Columbia (1989), 38 B.C.L.R. (2d) 307 (B.C.C.A.) this court set

aside an order imposing solicitor and client costs against the
unsuccessful party to a contested chambers application. I
repeat what Lambert J.A. said at 311:

The principle which guides the decision to award

solicitor-and-client costs in a contested matter
where there is no fund in issue and where the
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parties have not agreed on solicitor-and-client
costs in advance, 1is that solicitor-and-client
costs should not be awarded unless there is some
form of reprehensible conduct, either in the
circumstances giving rise to the «cause of
action, or in the proceedings, which makes such
costs desirable as a form of chastisement. The
words ‘"scandalous" and '"outrageous" have also
been used. See Cominco v. Westinghouse Can.
Ltd. (1980), 16 C.P.C. 19 at 22 (B.C.S.C.);
Jackh v. Jackh (1981), 31 B.C.L.R. 309 at 312
(8.C.); Sussex Invt' Ltd. v. Leskovar (1981), 30
B.C.L.R. 372 at 378 (C.A.); and Doyle Const. Co.
V. Carling-O'Keefe Breweries of Can. Ltd.
(1988), 27 B.C.L.R. (2d4) 81 (C.A.).

It would seem to follow that an award of solicitor and
client costs against a solicitor personally must necessarily be
an award which does more than merely compensate. It carries, as

well, some punitive or deterrent element.

This leads to a consideration of the position of
barristers as distinguished from solicitors, in light of the

applicable legislation and Rules of Court in this Province.

In Myers v. Elman (supra) the House of Lords awarded
costs against a solicitor personally in the exercise of the
inherent disciplinary jurisdiction of the court over solicitors
as officers of the High Court. However, as pointed out in the
factum filed on behalf of thé Law Society, Myers v. Elman and
subsequent English decisions, ought to be applied with some
caution in the context of British Columbia's Legal Profession
Act and of the role of the Law Society of this Province in the

disciplining of lawyers.
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In British Columbia all members of the legal profession
admitted as solicitors of the Supreme Court are, as are
solicitors in England, officers of the courts in which they are
licensed to practise (see Legal Profession Act, S.B.C. 1987,
c.25, s.2(3)). English barristers, on the other hand, are not

considered to be officers of the courts.

In the Legal Professions Act of 1955 the analogous

section to the present s.2(3) reads:

2. (1) The Law Society of British Columbia (hereinafter
called the "Society") shall continue to be
incorporated under that name and style as a body
politic and corporate, with continued succession
and a common seal.

{2) The members of the society shall be all persens
called to the Bar of the Province, and all
persons admitted as solicitors of the Supreme
Court, so long as their names remsin on the
barristers' roll or the solicitors' roll. They
shall be officers of all Courts of the Pr®v1nce

That section was amended in 1969:

(a)

(b) by adding the following as subsection (3):

(3) Every member of the Society admitted as a solicitor
of the Supreme Court is an officer of all the
Courts of the Province.
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(The legislative history is traced in the article An

Independent Bar, Sham or Reality by Mary Southin (now Southin
J.A., in (1967) 25 Advocate 227-230).

In speaking of the position of the barrister in England

Lord Upjohn, in Rondel v. Worsley, [1969] 1 A.C. 191
said, at 282-284:

- - .

the barrister is engaged in the conduct of
litigation whether civil or criminal before the
courts. He is not an officer of the court in the
same strict sense that a solicitor is; 1f,a
solicitor fails in his duty to the court he is
subject to the jurisdiction of the court, which
can, and in proper cases does, make summary
orders against him. The barrister is not subject
to any such jurisdiction on the part of the
judge To take a s:mele example: if a solicitor
is not present in court personally or by an
authorised representative, he is open to be
penalised by being ordered to pay personally
costs thrown away, at the discretion of the
judge. If counsel is not present, it may be that
the judge will express his views upon the matter
but I do not believe he has any power over
counsel save to report him to the Benchers of
- Inn. But while the barrister is not an
icer of the court in that sense he plays a
part in the proper administration of
I doubt whether anyone who has not had

matter,_
duty to h:.s cl:.ent te

,Mackersy [3 R (Ct of Sess ) 914 918] sets out
in a lengthy passage, which I will not quote, a
very useful description of the independent
conduct required of counsel in the conduct of a
cagse. But I may mention some duties cast upon
the barrister; if in a civil case the client

but wha,le :

‘ Pattlson _and

(H.L.)
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produces a document which may be nearly fatal to
his case it is the duty of counsel to insist on
its production before the court; the client may
want counsel to drag his opponent through the
mire by asking a number of questions in cross-
examination in the hope that the opposition may
be frightened into submission. Counsel here has
equally a duty to the court not to cross-examine
the opposition save in accordance with the usual
principles and practlce of the Bar. In a
criminal case it is the duty of counsel not to
note an 1rregular1ty and keep it as a ground of
appeal to the Court of Appeal (Criminal
Division) but to take the point then and there.
This may be seriously prejudicial to his
client's case (see Rex v. Neal) [[1949] 2 K.B.
590; 65 T.L.R.]

Counsel is equally under a duty with a view to the
proper and speedy administration of Jjustice to
refuse to call witnesses; though his client may
desire him to do so, if counsel believes that
they will do nothing to advance his client's
case or retard that of his opponent. So it is
clear that counsel is in a very spec:.al position
and owes a duty not merely to his client but to
the true administration of justlce It is
b use hls duty 1s to the court 1n the publlc

' all that he says 1n c trt
' that he asks and for the

qulckly whether to ask or ne.t to ask a .questlon
The judge may, for even judges are human, be

perhaps unreceptive to counsel's case. All these

circumstances may place counsel in a bad light
with his client. If counsel is to be subject to
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actions for negligence it would make it quite
impossible for him to carry out his duties
properly. I am not, of course, suggesting for
one moment that the fact that counsel does or
does not call a witness, or does or does not ask
a qguestion or does or does not ask to amend his
pleadings could possibly by itself be a cause of
action for negligence, even if "jobbing
backwards" on mature reflection it had been
better if counsel had pursued an opposite
course. Thé most that can be said is that he
committed ah error of judgment. But if the law
is that counsel can be sued for negligence it is
so difficult to draw the line between an alleged
breach of duty where none in fact had been
committed; a mere error of Jjudgment; and
negligentla or indeed crassa negligentia and
counsel might be sued in actions which may well
turn out to be quite misconceived: this case
may, indeed be a very good example of it. But
if the threat of an action is there counsel
would be gquite wunable to give his whole
impartial, unfettered and above all, uninhibited
consideration to the case from moment to moment,
and without that the administration of justlce
would be gravely nampered So that in lltlgatlon
it seems to me quite plain that immunity from
action is essential in the interests of the
administration of justice as a whole upon the‘
ground of pmbllc poliey. Regrettable though it
may be, if in any case counsel does commit an
actionable wrong (but for the 1mmun1ty) the
client who suffers must do so without requite in
the publiec interest.

I am guite unable to agree with the argument ef counsel
for the appellant that this 1mmun1ty ig any new
ground of public pol: Y. It is all part and
parcel of the long-est: .shed genes )
that Jjudges, witnes
immune from actions a
during the course of 1
interest. That ig suffic

- appeal.

I leave for another day the question as to whether a
lawyer in British Columbia may be held liable for negligence in
his capacity as a barrister as distinguished from what he may

have done, or failed to do, in his capacity as a solicitor, and
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focus on the question of jurisdiction over disciplinary matters.

In this Province, the legal profession is self-governed.
Jurisdiction to discipline members of the profession is vested
in the Benchers and the Discipline Committee of the Law Society
under the provisions of the Legal Profession Act. The Act does
not, as does the English legislation, expressly maintain the

disciplinary jurisdiction of the court.

This court has recognized that the Benchers are
responsible for determining what is, and what is not,
professional misconduct, and has held that the courts ought to
be reluctant to interfere in that determination. 1In Wilson v.

Law_Society of British Columbia (1986), 9 B.C.L.R. (2d) 260

(B.C.C.A.), Macfarlane J.A. said, at 264:

What is and what is not professional misconduct is a
matter for the benchers to determine, and the
court must be very careful not to interfere with
the decision of the benchers for their decision
is, in theory, based on a professional standard
which only they, being wmembers of the
profession, can properly apply: see Prescott v.
Law Soc. of B.C.;: Re Imrie and Inst. of

Chartered Accountants of Ont., [1972] 3 O.R. 275
at 279, 28 D.L.R. (3d) 53.

The rationale is to be found in the judgment of Branca J.A. in

Prescott v. Law Society of B.C., [1971] 4 W.W.R. 433 (B.C.C.A.),

at 440-441 where he said:

The Benchers are the guardians of the proper standards
of professional and ethical conduct. The
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definition, in my judgment, shows that it is
qulte immaterial whether the conduct complalned
of is of a professional character, or otherwise,
as long as the Benchers conclude that the
conduct in question is ‘"contrary to the best
interest of the public or of the legal
profession, or that tends to harm the standing
of the legal profession". The Benchers are
elected by their fellow professuonals because of
their impeccable standing in the profession and
are men who enjoy the full confidence and trust
of the members of the legal profession of this
province. One of the most important statutory
duties confided to that body i1s that of
disciplining their fellow members who fail to
observe the proper standards of conduct and/or
éthics which are necessary to keep the
profess:Lon on that very high plane of honesty,
integrity and efficiency which is essential to

warrant the continued confidence of the public

in the profession.

I can coficeive of the possibility, however remote, that

Boyd C.

"It is

the Benchers might arbitrarily and unreasonably
deem that certain conduct is contrary to the
best interest of the public or of the legal
profession, or tends to harm the standing of the

legal profession. I prefer to leave for

consideration, if such a situation should arise,

what the duty of this Court would be under the

broad powers of review r sed in thig Court by
s.62 of The Legal Professions Act.

16 O.R. 625 at 635-6, affirmed 17 OB.R. 41,
stated as follows:

for the Behéhers, representing what is best in
the profe551on, rmd

the Society. The body itself is practically

constituted the custodian and Jjudge and

v1nd1cater of its own 1ntegr1ty and. h@n@ur.

Any act’ of any member that will serlously compromlse the

body of the profession in public estimation, is
surely within the province of this law. It is
not for the well-being of the Society itself
that any limited construction should be placed
upon the extent of the powers delegated to
Convocation. Speaking generally, any misconduct
which would prevent a person from being admitted
to the Society, justifies his removal, because
it indicates that he is unsafe and unfit to be
entrusted with the powers and privileges of an

termine and. adjudge what is
~and what is not becoml.g conduct in a member of
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honourable profession and a confidential office.
The conduct which unfits a man to be a solicitor
should a fortiori preclude his being a
barrister, a degree of greater rank and honour
in the law; and where practitioners, as in this
Province, usually combine the functions of both
branches of the profession, it is impracticable
to discipline the solicitor and 1let the
barrister go free. In the case in hand the broad
question presented itself: was the solicitor's
conduct unbecoming and unprofessional?
Convocation, consisting of twenty-two Benchers,
has unanimously voted 'yea' and in such a matter
no better judges can be found. Having for this
reason rejected Mr. Hands the solicitor, they
cannot retain Mr. Hands the barrister."

The jurisdiction of the court to make an order as to

costs which fulfills the compensatory objective described in

Myers v. Elman is found in Rule 57(30)

Rules of Court. It provides:

Disallowance of solicitor client costs

(30)

exercised when considering whether costs

If it appears to the court that costs have been
incurred improperly or without reasonable cause,
or that by reason of undue delay in proceeding
under an order or of any misconduct or default
of the solicitor, any costs properly incurred
have proved fruitless to the person incurring
them, the court may order the costs disallowed
as between the solicitor and his client, and
also that the solicitor repay to his client any
costs which the client may have been ordered to
pay to any other person, or may make such order
as the justice of the case may require. The
court may refer the matter to the registrar for

inquiry and reports and such notice of the

proceedings or order shall be given to the
solicitor and the <client as the court may
direct.

Examples of how the court's discretion is

to

(now Rule 57(37)) of the

be

should be awarded
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against a solicitor personally under this Rule may be found in

the following:

World Wide Treasure Adventures Inc. v. Trivia Games Inc. (1987),
16 B.C.L.R. (2d) 135 (s.C.)

Kern v. Kern & Weylie (1986), 50 R.F.L. (2d) 77 (Ont. H.C.)

Real Securities of Canada ILtd. v. Beland et al. (1987), 16
C.P.C. (24d) 230 (Ont. Dist. Ct.)

Weldo Plasticés Ltd. v. Communication Press Ltd. (1987) 19 C.P.C.
(2d) 36 (Ont. Dist. Ct.)

Holden & Co. (a firm) v. Crown Prosecution Service, [19%0] 1 All
E.R. 368 {(C.A.)

Because of the compensatory nature of an award of costs
pursuant to Rule 57(30) the Rule should be interpreted in a
manner consistent with the traditional immunity of a barrister
Worsley

from suit, as laid down in Rondel v. (supra), and as

applying only to matters other than what may be described as

counsel work.

In New Zealand, where, as in this Province,; there is a

fused bar,

Rondel v. Worsley was applied in the case of Rees v.
Sinclair, [1974] 1 N.Z.L.R. 180 (C.A.). In that case McCarthy

P. said at 186-187:

' y the House held that the immunity
covered not mere : eonduct nanageme 5
a cause in Co i but also pre11m1 ary work in
connection therewith, such as the drawing of
pleadings. More than one member of the House
commented on the dlfflculty of drawing the line
of demarcation in certain classes of
barristerial work. Mr. Hassall has contended
that the difficulty is even greater in New
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Zealand, where the delineations between the work
of a barrister on the orne hand and a solicitor
on the other are less clearly marked than they
are in England. Therefore, he says, we should
restrict the coverage to the actual Court
appearance. I agree that the boundaries are less
certain in New Zealand, and that it is most
difficult to draw in advance any statement of
them which will satisfactorily dispose of all
debatable areas, but that should not deter us
from declaring the principle. I agree, too,
that, Thaving regard to the capacity of
practitioners in New Zealand to be both
barristers and solicitors, we should not be
controlled by the divisional lines adopted in
England. But I cannot narrow the protection to
what is done in Court: it must be wider than
that and include some pre-trial work. Each piece
of before-trial work should, however, be tested
against the one rule; that the protection exists
only where the particular work is so intimately
connected with the conduct of the cause in Court
that it can fairly be said to be a preliminary
decision affecting the way that cause is to be
conducted when it comes to a hearing. The
protection should net be given any wider
application than is absolutely necessary in the
interests of the administration of justice, and
that is why I would not be prepared to include
anything which does not come within the test I
have stated.

It follows that an award of costs pursuant to Rule
57(30) should not be made against a soliecitor personally in
respect to his role in the management and conduct of a case in
court or in Ehenpreliminary work which is related to the conduct

of the case in court which are his functions as a barrister..

of the findings of the trial judge which led her to make the
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special order she did as to costs. They are that:

(a)the custody claim by the appellant Young (Mr. Young) had

little merit;

(b) There had been excessive number of interlocutory

applications and motions;

(c)The trial judge and chambers judge were subjected to

unwarranted abuse, criticism and insult;
(d) Irrelevant and repetitious material was produced; and

(e) Someone other than Mr. Young was promoting and paying for
these proceedings. |

(£)Mr. Young attempted to mislead the court;

In making these findings, the trial judge did not
distinguish between the three special orders as to costs which
were sought, and obtained, by Mrs. Young, i.e. solicitor-and-

client costs against Mr. Young, solicitor-and-client costs as

against the appellant Burnaby Unit of the New Westminster

Congregation of Jehovah's Witnesses (The Burnaby Unit) and

solicitor-and-client c¢osts as against Mr. How.

The trial judge made no finding that Mr., How was

personally responsible for bringing a custody claim which was
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meritless. Nor did she find that Mr. How was personally
responsible for bringing an excessive number of motions, unless
her observation that Mr. How "had a forum and a cause to
pursue', in the context of her discussion of excessive
proceedings, constitutes such a finding against Mr. How

personally. I do not see how it can be so construed.

An award of costs should not be made against a solicitor
personally on the ground that proceedings brought on behalf of a
client lack merit unless it is beyond doubt, not only that the
proceedings are deveid of merit and that the solicitor knew or
ought to have known them to be so, but also that the
responsibility for continuing with the proceedings despite their
lack of merit lies with the solicitor, rather than the client.
Firstly, a solicitor should not usurp the function of the court
by prejudging a client's case. Secondly, it will generally be
impossible for a solicitor to defend a charge that he or she is
responsible for proceeding with a meritless claim, by showing
that the client has been advised of the improbability of success
and has nevertheless insisted on proceeding, without a violation
or waiver of solicitor client privilege. (See: McGowan,
: Annotationlto,NaE«aert v. Eliasg (1985), 4 C.P.C (2d4) 298 (Ont.

H.C.).

What I have already said in connection with the appeal
of Mr. Young under heading (a) has application here. Mr. How

argued the custody issue through these proceedings with
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reference to appropriate authorities. That his submissions did
not find favour with the trial judge is no warrant for fixing
him personally with solicitor-and-client costs for the entire

action.

The trial judge made no finding that Mr. How was a party

to Mr. Young's attempt to mislead the court.

The finding that the proceedings were promoted by and
paid for by someone other than Mr. Young was clearly relevant
only to the award of solicitor-and-client costs against The

Burnaby Unit.

Thus, the only findings of the trial judge which might
form the basis of her award of solicitor-and-client costs
against Mr. How, were there nothing else in the way, are:

(a)her finding that Mr. How produced a great gquantity of
repetitious and irrelevant material;

(b)her finding that Mr. How subjected the court to uriwarranted
abuge, criticism and insult; and

(clher finding vt'at there had been excessive numbers of

7 applications and motiens.

Repetitious and Irrelevant Material

Counsel bears the responsibility for determining what
evidence should be adduced to advance his client's cause. 1In

doing so counisel must be allowed some latitude.
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Inseofar as Mr. How acted in good faith in producing the
material which he did, in the belief that it was necessary to
prove his client's case, the production of material not strictly
necessary for the court's decision is not grounds for an award
of solicitor-and-client costs against him. There is no finding

that Mr. How was not bohna fide.

It must also be remembered, as I have already noted,
that Mrs. Young‘ had put into issue very early on in the
proceeding the question of whether the tenets of the Jehovah's
Witness religion were capable of harming the children and she
never abandened her case on that point. In fact, she pursued it
vigorously by delivering the Notice of Evidence of Mr. Magnani
just before trial and by testifying at trial as to her concerns
about the tenets of that faith. In the circumstances, it could
not be gaid that Mr. How breached any duty to the court by
adducing or seeking to adduce evidence which might prove that
the tenets were not capable of being harmful or that any harm to
the children resulted from Mrs. Young's intolerant attitude and
not from anything Mr. Young might be teaching them or to which

he might be exposing them. .

A solicitor ought not to be ordered to pay solicitor-
and- client costs where his conduct is merely the product of
excessive zeal. That, in my view, is the most that could be

said here of Mr. How's conduct, faced as he was with a
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determined attack upon the religiocus beliefs and practices of

the client for whom he was acting.

(b) Abuse and Criticism of Judges

The Law Society submits that Mr. How's remarks regarding
the trial and chambers judges are not an appropriate basis for
an award of solicitor-and-client costs against Mr. How, as they
did themselves not cause costs to be incurred, or to be wasted,

as required by Rule 57(30).

There can be no doubt that where the conduct of counsel

amounts to contempt the court has ample power to visit it with

- appropriate consequences. In Re Duncan (1957), 11 D.L.R. (2d)
616, [1958] S.C.R. 41 the Supreme Court of Canada held, at 617

(D.L.R.) and 43 (S.C.R.), that:

The obgectlon taken by Mr Duncan to our j rlsdlctlen to

In Weston v. Central Criminal Courts Administrator,

[1976] Q.B. 32 (C.A.), a trial judge had ordered a solicitor who
failed to appear on the date fixed for his client's trial and

who had written an offensive letter protesting the fixing of
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that date to pay the costs thrown away. His appeal was allowed,
the Court of Appeal holding that the jurisdiction which the
trial judge purported to exercise was not the supervisory
jurisdiction of the court over solicitors as its officers, but
the inherent jurisdiction to punish for contempt, and that the
conduct complained of had not crossed the line dividing mere
discourtesy from contempt. Lord Denning M.R. said, at 42-43:
Seeing that the judge was punishing for contempt, there

is an appeal to this court given by section

13(2) (b) of the Administration of Justice Act

1960.
In Balogh v. St. Albans C€rown Court, [1975] Q.B. 73; we

considered this jurisdiction, and perhaps I may
repeat what I said at p.85:

"This power of summary punishment is a great power,
but it is a necessary power. It is
given so as to maintain the dignity
and authority of the court and to
ensure a fair tr . It is to be
exerC1sed by the judge of his own

held that his absence from the court w1th®ut
leave amounted to a contempt, and finhed him £10.
The Privy Council held that it was not a
contempt of court. Lord Tucker said, at p.336:
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"It is not possible to particularize the acts which
can or cannot constitute contempt
r It is not every act of discourtesy to
Vo the court by counsel that amounts to
) contempt, nor isg conduct  which
involves a breach by counsel of his
duty to his client necessarily in this
. category. In the present case the
appellant's conduct was clearly
= discourteous, it may have been in
; breach of rule 11 of Ord.16, and it
may, perhaps, have béen in dereliction
of duty to his client, but in their
Lordships' opinion it cannot properly
be placed over the line that divides
mere discourtesy from contempt."

I would apply those principles here. First, the letter

of November 20, 1975. The judge described it as

"scurrilous". It was most discourteous. T

- realise that it was written by the solicitor in
the heat of the moment after a long day, when he
found the case suddenly put into the list. Even
so, however, it did go Dbeyond all bounds of
courtesy. But it was not a contempt of court. It
did not interfere with the course of justice in
the least. The proper remedy for it was to
- report it to the Law Society. We have been
‘ referred to the Guide to the Professional
Conduct of BSolicitors (1974) issued with the
authority of the Law Society. It says, at p.81:

"It has been held unbefitting conduct for a
solicitor to write offensive letters
to clients of other solicitors, to
government departments and ‘te the
public. The use of insulting language
and indulging in acrimonious
correspondence are neither in the
interests of the client mor conducive

~ to the maintenance of the good name of
the profession."

I do not dispute the power of the courts in civil cases

to visit costs on counsel for his conduct of a trial. That is a
power which, because it may inhibit or prevent counsel
representing his client fearlessly on the trial of the merits,

is to be most sparingly exercised. It is not necessary in my
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view to decide whether it can only be properly applied in a case

of contempt although that is my tentative present view.

Tt is apparent in this case that the trial judge, in
making this order against Mr. How, was not relying upon the
court's power to punish for contempt. Mr. MacLean agreed that
this was so and said that Mr. How's conduct could not be
regarded as contumacious. I must not be taken to condone
everything that was said by Mr. How in the course of this
bitterly contested lawsuit, but his conduct was not such as to
engage the contempt powers of the court. It is, if anything, a
matter for the disciplinary process of the Law Society as to
which, in deference to its jurisdiction, I say no more save that
it is not a proper basis for the award of costs made against

him.

Again, what I have already said in connection with the

appeal of Mr. Young, under heading (b), has application here.

The motions made by Mr. Young and the applications he .

:defénded regpecting access cannot be said to indicate conduct by
Mr. How which should merit an order requiring Mr. How to pay
costs personally. From his side, Mr. Young was applying te get
access which he alleged was being denied to him. In the

circumstances, it could not be said that in assisting with these
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interlocutory steps Mr. How was guilty of conduct which tended
to defeat justice or constituted a failure on his part in his

duty to the court,

There is nothing to suggest that Mr. How was in any way
complicit in what I have referred to under heading (f) in Mr.

Young's appeal as his lack of candour,

In c¢onc¢lusion, I am of the view that the conduct of Mr.
How which was criticized by the trial judge related to his role
as a barrister in the conduct and management of these
proceedings on behalf of his client; that, while in some
instances it could be described as less than impeccable, it fell
far short of contempt; and that no order for costs should have

been made pursuant to Rule 57(30) against him.

THE APPEAL OF THE BURNABY UNIT OF THE NEW WESTMINSTER

‘CONGREGATION OF JEHOVAH'S WITNESSES

At the trial of this action counsel for Mrg. Young gave
notice of his <¢lient's intention to claim costs against the
"organization" thought to be funding Mr. Young in the
proceeding. The following exchange between counsel and the court

is recorded:

MR. MacLEAN: One final point, my lady, just on another
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Judgment Released: October 25, 1990
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CA011867
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Court of Appeal for British Columbia
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W. GLEN HOW

APPELLANT )
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IN CONGREGATION OF
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APPELLANT )

Counsel for the Appellant,

Jdames Kam Chern Young:
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Counsel for the Appellants,
W. Glen How and Burnaby Unit of
the New Westminster Congregation Gordon Turriff, Esqg.
of Jehovah's Witnesses: M. Ian Giroday, Esq.
Counsel for the Respondent,
Irene Helen Young: Lorne N. MacLean, Esqg.
David G.M. Nicol, Esq.
Miss Linda A. Wong
Counsel for the Law Society of British
Columbia, Intervenor in appeal
CA011865: Robert H. Guile, Q.C.
Miss Joanne R. Lysyk

Place and Dates of Hearing: Vancouver, British Columbia
August 13th-17th, 1990

Place and Date of Judgment: Vancouver, British Columbia
October 25, 1990

I have had the privilege of reading a draft of the
reasons for judgment of each of my colleagues. I agree with the
disposition of all the financial issues raised on this appeal, as
proposed by Southin, J.A. I also agree with the way in which

Cumming, J.A. would dispose of all the appeals relating to costs.

I regret; however, that I am unable to agree with the
manner in which Southin, J.A. would conclude the appeal brought by
Mr. Young against the restrictions which the learned trial judge
imposed on the exercise of his right of access, and it is with

respect to that issue that I wish to state my own opinions.
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REASONS FOR DECISION — RULE 57.07 MOTION

HEALEY J.

Nature of the Motion

(1]

The moving parties seek an order pursuant to rule 57.07(1)(c) directing that the costs of
this action, which have been awarded in their favour in the amount of $84,000, be made
payablke personally by the plintiff's former lawyer, Paul Slansky, on a joint and several
basis with the platiff.

History of the Proceedings

[2]

31

[4]

In 2007, an action was. commenced in Ontario agamst 62 defendants by Nelson Barbados
Group Inc of which Donald Best was the principal (the “Nelson Barbados action™).
Five of those defendants, referred to. as the “Caribbean defendants”, bmught a successﬁll
applicatioh for a stay. After the Nelson Barbados action was perinanently stayéd, '
Caribbean defendants sought costs on a substantial indemnity basis agamst Mr. Best
personally.

Ultimately, that proposed costs hearing gave tise to a contenpt hearing due to Mr. Best’s.
failure to comply with orders of the court, In Jamary 2010, Shaughnessy J. found Mr.
Best in conterpt, and. ordered him to pay a fine of $7,500 and to sérve a three-month
sentence of incarceration. Mr. Best insuccessfiully moved to set aside the finding of
contempt in May 2013, and then appealed that decision. In the course of that appeal, he
fiade a motion for an order to rémove the Ca 'ibbeau defendants’ fonmr lawyers as
counsel .of record, based on allegations of s ] : ‘an
aftracted .a costs order of $72,000. The Court of Appez

LBest’ “tactic of making serious allegatlo‘ 15 of d

he face of he ¢ ealed that'decmn fo 2 three_judge panel
of the Court of Appeal, and was again usuccessul

By March 31, 2014, costs orders made against Mr. Best in the Court of Appeal totalled
$192,000. He was ordered to pay costs. by a deadline, failing which: his appeal would be
dismissed. Mr. Best unsuccessfully sought a stay of that order. He then sought leave to
appeal to the Supreme Court of Canada, which was dismissed with costs on a solicitor-
client basis.
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[3]

[6]

(7]

(8]

[9]

[10]

1]

Page: 3

Mr. Best commenced this action on July 14, 2014, within months of the admistrative
dismissal of his appeal in the Nelson Barbados action. Three of the thirty-nine
defendants in this action were part of the group comprising the Carbbean defendants i
the Nelkon Barbados action, and are hereafter also referred to as the “Caribbean
defendants™.

As soon as they were retained in this action, counsel for the Caribbean defendants wrote
to Mr. Slansky to inform him that they were on the record. At that time, some of the
other defendants had aleady initiasted motions to dismiss the action as an abuse of
process, ot in the alternative, to strike the claim as disclosing no cause of action. In their
initial letter, counsel for the Caribbean defendants indicated that they intended to bring a
motion to contest jurisdiction if the motions brought by the other defendants were
unsuccessfil, and for that reason, they did not intend to serve a Notice of Initent 0 Defend
or Statement of Defence. Counsel asked that, in the result Mr. Slansky reffain fiom
noting their clients. in default.

An exchange of letters followed, in which Mr. Slansky insisted that the Caribbean
defendants rmst either file defence pleadings or materials for their jurisdiction motion by
November 25, 2014, failing which he would note them in default. He insisted that the
jurisdiction motion be scheduled to be heard at the same time as the other defendants’
motions to strike.

On December 8, 2014, Mr. Sknsky informed counsel for the Caribbean defendants that
he had noted thexr chcnts in default This occurred despite that the lawyers for the
Caribbean defendants continued to inform Mr. Shnsky of their clients’ intention to
contest jurisdiction, and in the face of an upcoming conference with the case management
judge scheduled to occur eight days later,

At the case conference the case management judge, McCarthy J., set a schedule for the
Catibbean defendants” motion to set aside thé noting in defauk, as the plaintiff would not
consent to such an order.

Wlthm the context of th:s momn to set as1dc the Caribbean defendants mtmg n deﬁ@lult,r

weuld not be Imkmg ﬂlelf chents available ﬁ)r CrOSS-enm mn’ and a case
aredly arran ALY n regarding the: exammamn ofthc

Following argument by teleconference on February 27, 2015, McCarthy J. found against
Mr. Best, noting that thére was nothing that the two defendants could add that would be
relevant to the nartow issue to be determined on the motion under rule 19.03. McCarthy
J. ordered that costs of the examination motion would be dealt with by the judge hearing
the motion to set aside the noting in default.
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[12]

[13]

[14]

[15]

| [16]

[17)

Page: 4

On March 9, 2015, four days before the motion to set aside the noting in default was
scheduled to be argued, Mr. Slansky wrote to counsel for the Caribbean defendants and
consented to the motion. By this point the parties had exchanged motion records, facta
and books of authority i accordance with the schedule set out by McCarthy J.

Although his client consented to the motion to set aside the noting in default, Mr. Slansky
still argued that the Carbbean defendants were not entitled to costs. By ktter dated
March 11, 2015, counsel for the Carbbean defendants dlsagreed stating that they
intended to seek full indemnity costs for the rule 19.03 motion and, in light of the conduct
of the litigation, they had instructions to seek ule 57.07 costs against Mr. Slansky
personally.

The costs hearing before McCarthy J. was delayed until April 10, 2015, as a result of
three adjournment requests from Mr. S]ansky In his written costs submissions, Mr.
Slansky noted that his client was impecunious and unable to pay previous cost orders
made against him.  That fact was already abundantly clear to the Caribbean defendants
who have yet to collect from Mr. Best the cost orders made in their favour.

On Aptil 10, 2015, McCarthy J. ordered substantial indemnity costs of $45,253.13 i
favour of the Carbbean defendants, and made clear findings as to why the plaintiff
should not have noted the defendants in default.  Referring to the fact that the plaintiff
opposed the order to set aside the noting in default, as well as having brought an

“emergency” motion to cross-examine, he stated:

In my view, the plaintiff used the nules to create the need for an
unnecessary and time consuiming motion. This i reprehensble.
That type of conduct should meet with the strong disapproval of
the Cowt. The conduct ofﬂwplanmifmﬁmtnomgﬂ:c
defendants in default and then opposing the simple, almost foutine
rehef of a settmg asﬁe of the noting in default, was entirely

In oy vmw, the p mnst have rcasonably expec to bc

Mr. Best sought leave to app V
Eberhard J. dismissed Mr: B motxm and demed leave to appeal McCarthy J s ce_ﬁ
order. Her endorsement is silent with respect to the costs of the motion for leave to
appeal

As earlier stated, at the phintif’s insistence the Caribbean defendants’ jurisdiction
motion was scheduled to be heard during the same four-day period (June 15 to 18, 2015)
as the other defendants’ motions to dismiss or strke. As of June 10, 2015, Mr. Slansky
still proposed that the Caribbean defendants’ jurisdiction motion be heard prior to the
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motions to dismiss.  Ultimately, counsel came to an agreement that the motions to
dismiss should be argued first; however, counsel for the Caribbean defendants was
required to attend these motions, as their jurisdiction motion had been scheduled for the
same week.

On the evening of June 17, 2015, once the motions to dismiss or strike had been argued
but not yet decided, counsel for the Caribbean defendants wrote to Mr. Slansky again,
reiterating their intention to seek costs against him personally, and suggesting that this
rule 57.07 matter could be argued at a future date. By responding email, Mr. Slansky
stated that seeking costs against him personally would constitute an abuse of process, and
that if counsel for the Carbbean defendants were to bring such a motion he would
respond by seeking costs against them personally and/or sue their clients and the lawyers
personally for abuse of process.

On June 18, 2015, this court delivered a short handwritten endorsement dismissing the
entire action with reasons to follow, holding that this second action was an abuse of
process. As such, the Caribbean defendants’ jurisdiction motion was rendered moot and
did not proceed.

Arguments on costs were also heard on June 18, 2015. The Carbbean defendants were
awarded their full indemnity costs of the action of $84,000, which took into account the
prior costs order of Justice McCarthy. The endorsement further noted that the Caribbean
defendants intended to bring this rule 57.07 motion, directing that it be scheduled through
the trial coordinator’s office. A more fulsome overview of the history of the Nelson
Barbados action and this action, and the basis for the cost orders made by this court in
this action, can be found in Best v. Ranking, 2015 ONSC 6269.

At para 7 of those reasons, this court wrote:

In his submissions on costs at the conclusion of the motions, Best’s counsel submitted
that, in terms of degree, this claim could not be said to fall at the extreme end of
vexatious or abuse of the court's process. This court completely disagrees with that
submission. This claim, both in form and substance, is the most vexatious and abusive
to ever come before me. The allegations are scandalous, oppressive and shocking,
very clearly aimed at undermining key public institutions such as the courts, judges
and local and provincial police services, as well as individuals whose professional
reputations - are intended to be impugned by the allegations made, including lawyers,
police officers and a private investigator. The claims are a torturous yarn spun from
the most flimsy of material, the evidence presented by Best to purportedly justify these
allegations is either non-existent, disturbingly convoluted, irelevant or, in many
instances, the allegations are simply icapable of proof.

It is entirely true that, had the plamtiff cooperated and agreed that the Caribbean
defendants should hold off on their motion to contest jurisdiction until afier the outcome
of the motions to dismiss was known, almost all of their costs would have been saved. In
his affidavit, Mr. Slansky asserts “it made no sense to deal with a potential second set of
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motion records (if the Carbbean defendants intended to proceed with a motion to strike
after an unsuccessful jurisdiction motion) and prejudice Mr. Best by umecessarily
delaying the matter until after June, 2015.” Yet nowhere is there evidence that a delay of
any significance would have been caused by agreeing to await the outcome of the other
motions. There i no evidence that such inquiries were made of the trial coordinator or
the case management judge. There is no evidence of potential prejudice. Mr. Slansky’s
rationale: — that it made no sense to deal with a potential second set of motion records —
was exactly the result that occurred. The Caribbean defendants’ jurisdiction motion was
rendered moot, even though they had had to take time-consuming and extremely
expensive steps to bring it forward on the timetable insisted upon by Mr. Best. This
tactic lends itself to the conclusion that Mr. Best meant to place pressure on the
Caribbean defendants for an improper purpose: retribution for Mr. Best’s ill-conceived

notion that they and their former lawyers were responsible for his incarceration, and to

drive up their legal fees.

At the present time, Best owes the Caribbean defendants unpaid costs: in an amount

exceeding $350,000 from the Nelon Barbados action, and $129,253.13 plus interest
from this action.

Position of the Parties

[24]

[25]

[26]

The onus is on the moving parties to adduce evidence of Mr. Slansky’s role in incurring
ﬂle costs. The, Caribbean defendants argus that Mr. Slansky is: personally responsible for

ourring costs. without reasonable cause, and wasting costs due: to his negligence and his
adopnon of a litigation strategy that was both abiisive and an asto waste of time
and money. They assert that he personally caused these costs to be inourred by either
acquiescing 10 um'easonable instructions: from his client, or by adv:smg his client to ‘take
a series of unmeritorious steps and unreasonable positions, while. knowing that his client
was mpecumous and unable to pay costs orders.

Mi: Slansky argues: that all of the steps he took in the condust of this hugatlon were taken
upon Mr. Bcst’s instructions.  Although Mr. Best has not waived solicitor-client privilege
or conﬁdyi tiality, M. S]anslcy has deposed that hls client was mvolved m all of ﬂw-

¢ ,; e}q)emnced . by-?‘ :S essy J. it
Nelson Barbados actxon. Tn ad mon to acting on his client’s instructions Slansky:
asserts that he: acted ethically and in acoordancc
Rules of Professional ct.

Mr Slansky’s counsel, Mr. Kestenberg, argues that because of Mr. Best’s refisal to
waive solicitor-client privilege, Mr. Slansky cannot refite the Carbbean defendants’
allegation ‘that he was the cause of any steps taken or any expense incurred unnecessarily.
Mr. Kestenberg argues that in this case, there is no evidence regarding the details or
advice sought or given rebiting to the plamtlff’s instructions to biing the action, to bring
or respond to motions, or relating to Mr. Shnsky's communications with opposing

counsel

the Law Sacxety of Upper 'Canada s
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The Issue

(27]

[28]

The sole issue to be determined on this motion is whether the costs awarded to the
Caribbean defendants ought to be paid by the phintiff's lawyer, Mr. Slansky, personally.
The moving parties also seek an order that Mr. Slansky be jointly and severally liable for
the payment of the costs ordered by McCarthy J., and that this court fix the costs of the
motion for leave to appeal with Mr. Slansky being jointly and severally liable for those
costs as well

In a decision released last year, Bailey v. Barbour, 2014 ONSC 3698, 2014 CarswellOnt
8412, I attempted to summarize the law developed under rule 57.07 as follows:

As earlier stated, the legal test for when costs may be awarded
against a solicitor personally was outlined by the Ontario Court of
Appeal in Galganov, supra. In Galganov the Court outlined a
two-step process or inquiry as to whether costs should be awarded
against a solicitor personally, at paras. 13-14:

(1) The first inquiry is whether the lawyer’s conduct falls within
Rule 57.07(1) in the sense of causing costs to be incurred
unnecessarily; and

(2) The second step is to consider, as a matter of discretion (and
applying the extreme caution principle), whether in the
circumstances of the particular case, the imposition of costs
against the lawyer personally is warranted.

The fist part of the test requires a “holistic” examination of the
lawyer’s conduct, however a general observation about the conduct
of the litigation is not sufficient to identify the conduct that
contributed to delay and unnecessary cost. The Court must also
consider specific incidents of conduct to determine whether the
conduct caused unreasonable costs to be incurred and thus, falls
within the rule: Galganov, at paras. 20-12; Carleton v. Beaverton
Hotel, [2009] O.J. No. 2409 (Ont. Div. Ct.), at para. 20.

The second part of the test is discretionary but, as explained by the
Supreme Court of Canada in Young v. Young, [1993] 4 S.CR. 3
(S.C.C.) at para. 254, the court must exercise this discretion with
“extreme caution”. ~Rule 57.07 is concemmed with compensating
parties for costs unreasonably incurred, and not with regulating
lawyers at the instance of the judge or of their client’s litigation
adversaries; Carleton v. Beaverton Hotel, at para. 24, Young v.
Young, at para. 254; Galganov, at para. 14. Even where the parties
deserve compensation for costs incurred, the Court’s discretion to
awards costs against a lawyer personally must be exercised “with
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the utmost care and only in the clearest of cases”. An order for
costs against a solicitor “must only be made sparingly, with care
and discretion. ... and not simply because the impugned conduct
may appear to fall within the circumstances described in Rule
57.07(1): Belanger v. McGrade Estate, [2003] O.J. No. 2853, 65
O.R. (3d) 829 (Ont. S.C.J.) at para. 25.

As the case authorities discuss, the need for extreme caution in
awarding costs against lawyers is necessary to ensure that lawyers’
conduct is not scrutinized and sanctioned as they carmry out their
dutics to their clients and fulfill their obligations under Rule
4.01(1) of the Rules of Professional Conduct, to assist a client’s
case within all reasonable means. If the evidence is unclear who
was responsible for the pursuit of litigation, “any doubt should be
resolved in favour of the solicitor” Byers (Litigation Guardian of)
v. Pentex Print Master Industries Inc., [2002] O.J. No. 1403, 59
O.R. (3d) 409 (Ont. S.C.J.) at para. 17.

In Bailey v. Barbour, costs were awarded against a solicitor personally for knowingly
using a biased expert witness to provide expert reports and to give testimony as an expert
during the trial Mr. Kestenberg seeks to distinguish that case, and others noted below,
on the basis that Mr. Slansky has not breached his duty to the court and has not
misconducted himself in terms of his professional responsibilities.

I agree that this case differs significantly from Bailey v. Barbour. Mr. Slansky has not
acted in a way that findamentally interfered with the faimess of the hearing, as occurred
in that case. This case is also distinguishable from Schreiber v. Mulroney, 2007 CanLIl
31754, 2007 CarswellOnt 5267 (S.C.), in which costs were awarded against a solicitor
for breaching an agreement with opposing counsel not to note his client in default, as well
as delivering several letters that were discourteous and unprofessional I find that
Mr. Slansky is not guilty of similar conduct, other than the isolated example of his
reaction to the letter informing him that the defendants were going to seek costs against
him personally. Similarly, the conduct of the lawyers in Sangha v. Sangha, 2014 ONSC
4088, 47 RF.L. (7th) 195 was a complete dereliction of their duties to the court and their
client, including: (i) commencing ex-parte proceedings for a custody and a restraining
order in the wrong forum; (i) intentionally exaggerating evidence of an “abduction
threat” to the cowrt; (iii) delaying service of the ex-parte order and restraining order;
(iv) misrepresenting to the court the contents of alleged discussions with opposing
counsel regarding an adjournment; and (V) not being present at a hearing,

Counsel for the Caribbean defendants asks that this court consider the procedural choices
made by Mr. Slansky, rather than focusing on the lack of merit in Mr. Best’s action. She
argues that it is sufficient that Mr. Slansky took umnecessary and vexatious steps that
wasted costs, regardless of whether he was acting on his client’s instructions. She
focusses on five particular steps taken that she alleges were unreasonable, unnecessary
and wasted costs:

2015 ONSC 6279 (CanLll)



[32]

[33]

Page: 9

6 the decision to note the Caribbean defendants in default;
(i)  opposing the motion to set aside the noting in defaul;

(iii) bringing an urgent motion to examine two of the Caribbean defendants for
purposes of the above motion;

(iv)  opposing and delaying the determmnation of costs in the above motions; and

(v)  msisting that the jurisdiction motion had to be argued i June 2015, with the
motions to dismiss/strike.

Counsel for the Caribbean defendants relies upon three cases in which costs were made
payable by a solicitor in the context of actions that were dismissed as an abuse of process.
The first is Soderstrom v. Hoffman-La Roche Limited, 58 C.P.C. (6th) 160, 2008 CanLIl
15778 (ONSC), in which the plintiff commenced a second action that had as its
foundation fhe same subject matter as an earlier, complex class action proceeding, that
had been moving through the courts over a six-year period. In contravention of an order,
the plaintiff did not seek leave to commence the second action. At para. 24 of the ruling,
Justice Perell stated “[t]here is no doubt that the 2™ Soderstrom Proceeding is an effort to
re-litigate the causes of action and the issues that were setfled by the Vitapharm
Proceedings.” The phintiff was bound by the seftlkment in the earlier action For
reasons explained by Justice Perell, he conclided, at para. 59:

The last point, in effect; adds stare decisis to the various doctrines
of res judicata that lead to the conclusion that Mr. Soderstrom is
re-litigating and abusmg the process of the cowt. His re-litigation
is now operating on two planes. There is the underlying re-
itigation of the xssues m the Vnapharm Proceedings, and by
commencing the 2™ Sodersttom Proceeding, Mr. Soderstrom s
compeling Hoffiman La-Reohc to re-huguw the argmmnfs ﬂ:at
were dismisséd as withowt merit by Speigel, J. and - ai
arguments that were chected byEllen Macdonald, 1.

rule 5 __.07 0_xthe Rules of_ il Procedure.”

the basis for the cost order agamst the lawyer are ibund at paras 61- 8, where Justice
Perell analyzes the arguments advanced by counsel to justify commencing the pnd
Sodersimm Proceeding. He-concludes, at paras. 66 and 79:

If this & Mr. Borden’s atgument on behalf of Mr. Soderstiom,
then, in my opinion, it fails because it is bar{rled by the several res
Judicata or abuse of process doctrines mentioned above or because
on its merits, the argument is fallacious.
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The premises of Mr. Soderstrom’s arguments are false and the
reasoning from the premises to the conclusion is unsound. He and
Mr. Borden cammot justify contimuing the 2" Soderstrom

Proceeding.

Justice Perell considered that this extraordmary relief was necessary to protect the
defendants, and that the jurisdiction to grant it was “available from the Court’s inherent
jurisdiction to control its own process, from its jurisdiction to control its own officers,
and from rule 57.07 of the Rules of Civil Procedure. See Chavali v. Law Society of Upper
Canada, [2006] O.J. No. 2036 (S.C.1.)" (para. 28).

In Donmor Industries Ltd. v. Kremlin Canada Inc. (No. 2), (1992), 6 O.R. (3d) 506, 3
W.D.CP. (2d) 57, costs were awarded against a solicitor and his client jointly and
severally in circumstances where a lengthy claim was struck as an abuse of process. It
contained causes of action unavailable i law and claims that had been or could have
been raised i an earlier proceeding, and attempted to re-litigate an issue of costs dealt
with in the former proceeding. The justification for the rule 57.07 order was described at
pp. 509 - 510:

I am also satisfied that he was aware that in secking to re-litigate
the costs of the earlier actions i this action the plmtifs were
attempting to do indirectly what they could not do directly. Even
more important is the fact that he knew that the claim in this
second action included claims which were known to hin to have
been raised or which were capable of having been raised in the first
action and which were known to him to exist at the time of the first
action. Mr. Howell says that he knows more about the first action
and its surrounding circumstances than anyone eke. He was
counsel for these plintif§ who were defendants in the first action
throughout the whole of the proceedings which took some five
years before the courts and which are still not completed.

In Baryluk (Wyrd Sisters) v. Campbell, 2009 CanLIl 34042 (ONSC), the statement of
claim was struck without leave to amend, and the action was dismissed. The basis for
striking the claim was that it sought to re-litigate issues decided in another proceeding,
and therefore constituted an abuse of process. Hackland J. ordered that the plaintiff pay
the defendants’ costs on a substantial indemnity basis fixed in the amount of $103,480,
and ordered that the phintiffs lawyer attend to show cause why she should not be
personally ordered to pay all or part of the costs of the action. In applying rule 57.07 and
the governing principles in Young, Hackland J. set out the basis of the cost award at
paras. 13-16:

Given that Rule 57.07 is not itended to be used to punish
solicitors’ misconduct, except to the extent that such misconduct
has resulted in wasted and wmecessary costs, how should this rule
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be applied in the present cas¢? In my opinion, the entire
proceeding necessitated an expenditure of unnecessary costs on the
defendants’ part because the plintiffs action was doomed to
fallure from its inception. The action was a clear abuse of process
in the form of a collateral attack on orders made by the judicial
defendants i the Han'y Potter action in Toronto and could not
possbly have succeeded due to the absohtte immumity of judicial
officers in respect of the performance of their _]udmal ﬁmctxons In
circumstances comparable o these, costs have been awarded
against counsel persomally under Rule 57.07, see Schreiber v.
Mulroney[,] [2007] O.J. No. 3191 (S.C.J.).

As the Supreme Court pointed out in Young, personal costs awards
against counsel are to be made sparingly, with care and discretion
and only in clear cases. Since in my opinion this case falls within
Rule 57.07 due to the unwarranted waste of costs involved, I mmst
consider as a matter of discretion whether the interests of justice
are served by an award of costs personally against Ms. Townley-
Smith.

It s in the context of the exercise of this discretion that
Ms. Townley-Smith’s conduct is relevant both i terms of her
pursumg her own allegations on a persoml level and more
ortantly what I have found to be an egregious and unwarranted
) administr: nofjusmebyamenberofﬂnbar Ms.
Townley~Smlth wntes in her factum that my original decision in
this matter is “an attack on the mdependence of the Bar and a
further attack on the integrity of Canada’s judicial system.” She
submits in oral argument that this court lacks integrity, is guity of
mtellecmal dishonésty and has engaged I criminal behaviour
(altering transcripts). She asserts that her tenacious advocacy is
the resohlte and honourable advocacy mandated by Rule 4.01(1) of
the Rules of Professional Conduct of the Law Society of Upper
Canada.

Rule 4.01(1) of the Rules of Professional Conduct does indeed
require the vigorous advocacy of counsel, even for unpopular
causes, but it also mandates that this be done in a way fhat
demonstrates respect fnr the administration of justice.

nce, bad faith or some
reprehensible conduct in order to justify an award of costs under rule 57.07. Inall of the
above-referenced cases relied upon by the Caribbean deféndants, the quality that seems to
have tipped the scales in favour of awarding costs against a solicitor was the nature of the

2015 ONSC 6279 (CanLIl)



[38]

[39]

Page: 12

proceeding commenced by each solicitor of record, each constituting an abuse of process,
and steps taken in the litigation that run contrary to the interests of justice.

The Rules of Professional Conduct, rule 5.1-1, requires a lawyer to represent his or her
clients resolutely and honourably. A lawyer has a duty in adversarial proceedings to raise
fearlessly every issue, advance every argument, and ask every question however
distasteful that the lawyer thinks will help the client’s case and obtain a remedy by law.
However, reasonable limits are placed on a lawyer’s legal and ethical obligations to act as
a zealous advocate for his or her clients. These limits were described by Alice Wooley in
“Rhetoric and Realities: What Independence of the Bar Requires of Lawyer Regulation”
(2012) 45 UBC L. Rev. 145, at pp. 158-159, as follows:

This justification for the lawyer as a zealous advocate itself
dictates the limits on that advocacy. The lawyer’s rok is not to
obtain for the client whatever the client wants. The lawyer is not a
gunman for hire. Rather, the lawyer helps the client pursue her
conception of the good within the bounds of the law. The lawyer
must be able to engage i good-faith interpretation of the law, to
determine the difference between what the law provides and what
the law can simply be made to give. [Footnote omitted.] The
lawyer cannot be a morally blinkered technocrat, ignoring the
meaning of the law, interpreted reasonmably and in good faith. A
lawyer may not engage in quasi-legal subterfuge. While the law
can be subject to varying interpretations and does not always
dictate a single response or answer, it also has a core meaning—
interpretations that it does not permit and that cannot be reasonably
sustained. As suggested by Marty Lederman in discussing HLA
Hart’s example of the meaning of a statute forbidding vehicles in
the park, we may not know prior to adjudication of the matter
whether vehicles include a stroller or an ambulance, but we
certainy know that the statute prohibits driving a souped-up
Corvette through the park. [Footnote omitted]. Lawyers have an
obligation to restrict their advocacy for clients to these legal
boundaries.

The specific examples offered by the moving parties as to how costs were incurred
unnecessarily. miist be seen wuhm the ‘context of the actigii“as a whole: ‘As mnoted, the
action’ was-dismissed as an abiise: ofpmcéss as it was a collateral attack: on findings and
rulings” made “in “a ‘previous proceeding. The claim was a transparent attempt to re-litigate
issuies” that ‘had already been decided. These processes are not in the interests of justice.
They unnecessarily tax the resources of an already strained judicial system. They also tax
the resources of the defendants, who have already been oppressed by significant unpaid
cost orders from the previous proceedings. Both of these facts should have been known
to Mr. Slansky, and should have guided his judgment in accepting this retainer to
commence and conduct such an unmeritorious action. Further, for the reasons given, the
arguments advanced by Mr. Slansky to justify commencing a second proceeding did not
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have a scintilla of merit. It is Mr. Slansky, who has legal traming and expertise, upon
whom responsibility for that act must ie. While Mr. Best may have given instructions to
proceed, it would be within the purview of Mr. Slansky to guide him as to what causes of
action could be supported on the facts presented to him; his judgment was misguided, at
the expense of the moving parties. It is also noted that the claim was 90 pages and 234
paragraphs in length, and made scandalous and unsupported allegations of dishonesty,
conspiracy, miskeading of the court, and fraud agamst lawyers and law firms in the face
of the cowt’s findings to the contrary. It also sought to extend those allegations by way
of conspiracy theory to impugn the professional reputations of police officers, a private
mvestigator and various police services, along with the Carbbean defendants. The
responsibility for drafling such a claim rests ultimately with Mr. Slansky. The choice to
repeat such allegations in affidavits and facta drafled by him, and to repeat those
allegations on the record during submissions, was the exercise of Mr. Slansky’s
professional judgment.

Mr. Slansky had the benefit of all of the court’s rulings in the Nelson Barbados Action,
and was counsel of record during the later stages of that proceeding. The court’s
assessment of Mr. Best’s credibility, and of the merits of that action, ‘was made
abundantly clear by the various endorsements and reasons issued during that proceeding.
And in particular, it is clear that the allegations made against counsel in the Nelson
Barbados Action attracted the censure of the court. And yet Mr. Slansky chose to act as
counsel for an action in which similar allegations were repeated.

The entire action incurred and wasted costs unnecessarily. Mr. Slansky was instrumental
in both starting and advancing the action in the manner that he did. The specific acts
undertaken by Mr. Slansky that wasted costs and/or caused them to be incurred
unnecessarily were: drafling a claim that was an abuse of process because it was a
collateral attack on prior rulings and which sought to re-litigate the same issues, having it
issued and served; basing his legal rationale for commencing the action on a theory of
joint liability that had no chance of success, and on causes of action that were not
properly pleaded and were lacking any factual basis; advancing serious and scandalous
allegations in the claim, factum and oral submissions of fraud, dishonesty, criminal
conduct, false representations and other improper conduct against various professional
individuals; and acting on umreasonable instructions from his client, or providing
unreasonable advice to his client, regarding the scheduling of the Caribbean defendants’
jurisdiction motion. All of the foregoing leads to the conclision that the decisions to
advance the claim using the litigation strategy adopted can be attributed in part to Mr.
Slansky. Accordingly, he can personally be attributed with wasting costs and causing
them to be incurred unnecessarily in the same or a similar manner as the lawyers in
Soderstrom, Donmor Industries and Baryluk.

While the moving parties raise other specific acts as the basis for the order sought, such
as the steps taken in relation to the noting n default, I have declined to base this decision
on those steps because they were the subject of McCarthy J.’s cost order. Having not
raised the issue of a rule 57.07 order during that hearing before McCarthy J., despite
having referred to it in correspondence, 1 believe that I am now functus officio with
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respect to those particular costs. Just as I cannot vary the quantum, I may not now go
back to vary that order to make the costs payable jointly and severally, where the issue
was not specifically reserved for future determination. However, as earlier stated, the
costs incurred and wasted in this proceeding were a product of the Caribbean defendants
having to be involved in this claim at all

Similarly, the moving parties request that I assess costs of the plaintiff's unsuccessfil
motion for leave to appeal that cost order. As earlier stated, the order of Ebethard J. is
silent with respect to costs. Although I am loathe to put the Caribbean defendants to
more costs, the appropriate recourse would be to address the issue of costs of that motion
before Eberhard J., as that material was considered by her and different considerations

may apply.

Turning to the second part of the test in Galganov v. Russell (Township), 2012 ONCA
410, 350 D.LR. (4th) 679, 1 find that this is one of those rare cases in which costs should
be imposed in the interests of justice because;

(1) deterrence is rcqmred against the commencement of yet a third unmeritorious
claim, potentially again bearmg Mt Slansky’s name as counsel of record;

(i)  Mr. Slansky should bave known that the proceeding was an abuse of process;

(i) Mr. Slnsky advanced arguments and relied on case law that had no chance of
success, despxte what he describes as his good-faith belief to the contra

(i) Mr. Shnsky draﬁed and advanced a claim that made spurious and unsupported
soations mialigned the professional teputation of lawyers and others, for
rary ﬁndmgs had already been made by the court; and

W) Mr S]ansky may have deﬁerred to his client on a nmter of schedlﬂmg of a

- that pos:tion umecessarly incurred. costs
it he needed to do so to safeguard his client’s. rights.

withinn lt, the message is mneﬂlcless instrictive: lawyers ‘sho

that impugn the integrity of lawyers, _]udges, or those who administer our legal
institutions, without very solid foundation And certainly where such a]legauons are
baseless, unsupported by evidence; patently ridiculous and unable to support the causes
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of action advanced, as was the case here, a lawyer should strive to distance himself from,
rather than promote, such allegations.

There has been a great deal of focus in the last decade on proportionality between
allocation of resources and the importance of the issues being litigated, mchuding the
recommendation and rule changes that arose from the Civil Justice Reform Project
initiated in 2006. It is discouraging that these efforts can be taken off the rails by
vexatious actions, and lawyers who accept retainers to pursue them. This was not a case
in which there were important legal issues at stake for Mr. Best. The following
assessment of Mr. Best’s case can be found in an endorsement from MacPherson, J.A.,
dismissing Mr. Best’s application to stay an order requiring an administrative dismissal
of his appeal if costs were not paid:

Although the appellant attempts to dress up his leave application
with the language of access to justice, protection of rights in civil
contempt and, most vividly, the retun of debtors’ prison, the
reality is that the subject matter of the proposed appeal is simply
the non-payment of costs orders relating to motions and an appeal
in meritless proceedings impugning the integrity of counsel This
is not an issue of national importance.

Mr. Slansky represented Mr. Best on that application. Yet, despite the very clear and
realistic comments by MacPherson J.A., of the merits of the proceeding, Mr. Slansky was
instrumental in commencing this second action, of the same characterization and tenor. A
decision by this court to not hold Mr. Slansky responsible for the costs wasted by this
litigation would erode the confidence of the Carbbean defendants, lawyers, and the
public generally, in the court’s ability to safeguard against actions and processes of the
type seen here.

For the foregoing reasons, this court orders that costs of the action in the amount of
$84,000 shall be paid joinfly: and severally by Donakl Best and Paul Slansky:

Released: October13, 2015

2015 ONSC 6279 (CanLll)
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Heard: May 24, 2016

On appeal from the judgment of Justice Susan E. Healey of the Superior Court of
Justice, dated October 13, 2015, with reasons reported at 2015 ONSC 6279.

Pardu J.A.:

[11  Paul Slansky, counsel for the plaintiff Donald Best, appeals from a decision
requiring Mr. Slansky to pay costs personally, in the sum of $84,000, on a joint
and several basis with his client. He submits that the motion judge erred in two

respects:

o The hearing was unfair, because he did not have adequate notice of the
grounds upon which the motion judge grounded her decision to order him
to pay costs personally.

o The motion judge awarded costs against him becausé he took on a weak
case, not on the basis pleaded by the respondents, which was that he had
taken procedural steps which wasted costs.

[2] More generally, Mr. Slansky submits that the motion judgé should not have

[3] For the following reasons, | would dismiss the appeal.

2016 ONCA 492 (CanlLll)

,,,,,



Page: 3

A. BACKGROUND
(1) The first action

[4] Donald Best was the appellant's client. In 2007, Mr. Best, not then
represented by the appellant, started an action for negligence and economic loss
against 62 defendants — including three of the respondents on this appeal,
Richard Ivan Cox, Kingsland Estates Limited and PricewaterhouseCoopers East
Caribbean. This action (“Action 1") was stayed on jurisdictional grounds in 2009:

75 C.P.C. (6th) 58 (Ont. S.C.J.).

[6] Several of the defendants in Action 1, among them the respondents
named above, moved for a finding of contempt against Mr. Best for failure to
comply with court orders related to attempts to collect costs from him. Mr, Best
failed to appear at the hearing of the motion and was held in contempt: 2010

ONSC 569. He failed to purge his contempt when given an opportunity to do so

on February 22, 2010, choosing instead to live outside Canada for a period of

time.

[6] In 2012, Mr. Best returned to Canada and applied to purge the contempt.
He swore an affidavit that contained accusations of perjury, conspiracy, fraud,
obstruction of justice and fabrication of evidence by opposite parties and their

counsel. These accusations were rejected as baseless by the contempt judge,

2016 ONCA 492 (CanlLll)
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who dismissed Mr. Best's application: 2013 ONSC 9025. Mr. Best served 60

days in prison for contempt.

[7]1 It was at this point that Mr. Slansky first appeared in court on behalf of
Mr. Best. The latter sought to appeal to this court the finding of contempt and the
dismissal of his application to set that finding aside. As part of his appeal, he
brought a motion before Feldman J.A. on October 29, 2013 to remove counsel of

record for the opposing parties.

[8] At that time, Mr. Best, through Mr. Slansky, repeated his allegations of
serious misconduct on the part of opposite counsel. Feldman J.A. indicated that
the repetition of these allegations, in the face of express judicial findings rejecting
them, required the court to “express its condemnation by awarding costs on the
full indemnity scale”: 2013 ONCA 695.

[91 A panel of this court rejected Mr. Best's attempt to review the order of
Feldman J.A. and ordered him to pay costs owing to the defendants by April 1,
2014, failing which his appeal from the decision dismissing his action on
jurisdictional grounds would be dismissed by the Registrar: 2014 ONCA 167.

[10] Attempts by Mr. Best to stay the Court of Appeal decision and to obtain
leave to appeal from the Supreme Court of Canada were unsuccessful. He did

not pay the costs and his appeal was dismissed.

‘2016 ONCA 492 (CanLll)
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(2) The second action

[11] Before the Supreme Court released its decision on leave, Mr. Best started

a new action, with the appellant as his counsel of record.

[12] This action (“Action 2') named 39 defendants, including the five
respondents to this appeal. It added claims against opposing counsel from Action
1 and their firms, and claims against police and private investigators, alleging
intentional torts committed during the contempt proceedings. The allegations
included intentional infliction of harm and mental suffering, misfeasance of public
office and abuse of authority, malicious prosecution, conspiracy to injure and

invasion of privacy.

[13] Once Action 2 was started, counsel for the respondents wrote to
Mr. Slansky on October 24 and November 6, 2014 indicating that they intended
to contest jurisdiction. They advised that for that reason they did not propose to
file a defence and asked that he not note their clients in default.

[14] The letters also noted that other defendants were bringing a motion to
strike the claim entirely. Counsel proposed that the parties defer the jurisdiction
motion until that other motion was decided. If the action were struck, there would
be no need to proceed with the jurisdiction motion and.the respondents would not
incur the costs of so doing. By this point, Mr. Best owed $375,000 in unpaid costs

awards to the three respondents who had been involved in Action 1.

2016 ONCA 492 (CanLll)
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[15] Mr. Slansky responded that he would not agree to defer the jurisdiction
motion until after the motion to strike. He demanded that the respondents serve
either a defence or a notice of motion to challenge jurisdiction by November 25,

2014, failing which he would note them in default.

[16] Counsel asked Mr. Slansky to reconsider his position on noting the
respondents in default on November 17, 2014. He did not agree but extended his
deadline for a Statement of Defence or notice of motion to contest jurisdiction to
December 2. Failing receipt of either, Mr. Slansky noted the respondents in

default on December 8 and advised their counsel.

[17] At a case conference held on December 16, Mr. Slansky refused to agree
to set aside the noting in default, and the case conference judge set a timetable
to deal with a motion to set aside the noting in default.

[18] On February 6, 2015, Mr. Slansky sérved counsel with notices of
examination for two of the respondents. The respondents refused to produce
themselves for cross-examination, and Mr. Best, in tum, brought a motion to
compel them to give evidence. Justice McCarthy dismissed this motion on
February 27, noting that there was nothing the respondents could add that would
be relevant to the narrow issué to be determined on the motion to set aside.

[19] Mr. Slansky eventually consented to an order setting aside the default

judgment on March 9, 2015, just four days before the motion to set aside the

2016 ONCA 492 (CanlLll)
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noting in default was to be argued. Motion materials had already been prepared
and exchanged. In a letter written two days later, counsel for the respondents

informed Mr. Slansky that they intended to seek costs against him personally.

[20] A hearing to determine the costs of the examination motion and the motion
to set aside the noting in default took place on April 10, 2015. Justice McCarthy
ordered substantial indemnity costs against Mr. Best, holding that Mr. Best had
used the rules to create the need for an unnecessary and time-consuming
motion. He described the plaintiff's conduct as reprehensible, requiring strong
disapproval from the court. He said the plaintiffs conduct in noting the
defendants in default and then opposing the setting aside of that step was

“entirely unnecessary and unreasonable”.

[21] Mr. Best's motion for leave to appeal the April 10 costs order to the
Divisional Court was dismissed: 2015 ONSC 5075. Upon learning that Mr. Best
sought leave to appeal, counsel for the respondents again wrote to Mr. Slansky
on April 29, 2015, informing him that they were considering seeking costs against

him personally.

[22] A further letter from counsel for the respondents followed on May 7, 2015,

again warning of their intention to seek costs personally from him:

[lIt is not just a mere disagreement with your client's
positions or actions that leads us to this drastic step of
seeking costs against you personally. Fundamentally,
your approach to this litigation has been abusive

2016 ONCA 492 (Canllil)
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and continues to waste an astonishing amount of
money on legal costs. You personally have caused
these costs to be incurred without any reasonable
cause by either acquiescing to absolutely unreasonable
instructions from your client, or worse by advising your
client to take the unreasonable steps he has taken
through you. Either way, you personally are liable for
these costs. [Emphasis added.]

(3) The hearing of the motions to strike

[23] From June 15 to 18, the motions to strike brought by 21 of the 39
defendants in Action 2 were argued before Healey J. The defendants sought to
dismiss Action 2 as frivolous, vexatious and an abuse of process, or to strike the

claim as disclosing no reasonable cause of action, without leave to amend.

[24] On the first day of argument, nearly eight months after the issue was first
raised, Mr. Slansky conceded that the respondents’ jurisdictional motion should

await the outcome of the motions to strike.

[25] On the third day of argument, counsel for the respondents again notified
Mr. Slansky of their intention to seek costs against him personally.

[26] On the fourth day of argument, Justice Healey dismissed the action as an
abuse of process, making the jurisdiction motion moot. In ‘Ee‘r endor‘s.emeht?’ dated
that same day, she ordered costs of the action to the respondenis on a full
indemnity basis. She noted that the respondents would be moving for an order
under rule 57.07, requiring Mr. Slansky to be jointly and severally liable for the

costs of the action. In reasons released later, she found that Action 2 had not a

2016 ONCA 492 (CanLll}
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“scintilla of merit” and that it was the most “vexatious and abusive” claim to ever
come before her: 2015 ONSC 6269, at para. 7.

[27] Mr. Best attempted to appeal from the dismissal of his action, but the
appeal was dismissed after he failed to comply with an order to provide security

for costs.

B. THE NOTICE OF MOTION

[28] As noted, counsel for the respondents provided written notice of the

respondents’ intention to seek costs personally against the appellant on four
occasions during the course of Action 2: March 11, 2015; April 29, 2015; May 7,
2015 and June 17, 2015.

[29] On July 22, 2015, the respondents served their Notice of Motion. Pursuant
to rule 57.07(1)(c) of the Rules of Civil Procedure, they sought that Mr. Slansky
be held jointly and severally liable with Mr. Best for all costs awarded in the
respondents’ favour in Action 2 — an amount totaling over $160,000. The motion
was heard on September 3, 2015. On October 13, 2015, Healey J. ordered
Mr. Slansky to -pay"~cos’ts fixed at $84,000 on a joint and several basis with
Mr. Best.

[30] Rule’57.07 provides in part:

(1)Where a lawyer for a party has caused costs to be incurred
without reasonable cause or to be wasted by undue delay,
negligence or other default, the court may make an order,

2016 ONCA 492 (CanLll)
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(c) requiring the lawyer personally to pay the costs of any
party.

(2) An order under subrule (1) may be made by the court on its own
initiative or on the motion of any party to the proceeding, but no
such order shall be made unless the lawyer is given a reasonable
opportunity to make representations to the court.

[31] The grounds advanced in support of the motion emphasized, but were not
limited to, the unreasonable procedural steps taken. The Notice of Motion

included factors related to the merits of Action 2 at paras. (c) and (n):

Mr. Slansky counselled the plaintiff or otherwise allowed
his client to proceed with a series of unmeritorious steps
and to take unreasonable positions to achieve
unattainable goals in this action;

On June 18, 2015, Justice Healey dismissed the entire
action from the bench for being vexatious and an abuse
of process and stated that Mr. Best's position lacked a
“scintilla of merit”[,]
C. MOTION JUDGE'S DECISION
[32] The motion judge observed that the onus lay upon the moving parties, the
- respondents, to establish that Mr. Slansky should pay costs personally; and that
a two-step inqui‘ry was required:
¢ Did the lawyer's conduct fall within rule 57.07(1) in that he caused costs to

be incurred unnecessarily?

2016 ONCA 492 (CanLll)
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e As a matter of discretion, applying the extreme caution principle, was the
imposition of costs against the lawyer personally warranted? (See
Galganov v. Russell (Township), 2012 ONCA 410, 350 D.L.R. (4th) 679,
application for leave to appeal to S.C.C. discontinued, [2012] S.C.C.A. No.
382.)

[33] Counsel agreed that it was not necessary to show negligence, bad faith or

reprehensible conduct in order to justify an award of costs under rule 57.07.

[34] In addressing the first step of the inquiry, counsel for the respondents (who
were referred to below as the “Caribbean defendants”) urged the motion judge to
rely on the procedural steps undertaken by Mr. Slansky, rather than focusing on

the lack of merit to Action 2. The motion judge described counsel's submissions:

[Counsel] argues that it is sufficient that Mr. Slansky
took unnecessary and vexatious steps that wasted
costs, regardless of whether he was acting on his
client's instructions. She focusses on five particular
steps taken that she alleges were unreasonable,
unnecessary and wasted costs:

(i) the decision to note the Caribbean
defendants in default; .

(i) opposing the motion to set aside the
noting in default;

(iii) bringing an urgent motion to examine
two of the Caribbean defendants for
purposes of the above motion;

(iv) opposing and delaying the
determination of costs in the above
motions; and

2016 ONCA 492 (CanLll)
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(v) insisting that the jurisdiction motion
had to be argued in June 2015, with
the motions to dismiss/strike.

[35] The motion judge found that Action 2 was an abuse of process, doomed to
failure, and that Mr. Slansky should have known this. She explained that the
specific examples of unnecessary costs provided by the respondents had to be
seen “within the context of the action as a whole.” That action was dismissed as
an abuse of process — “a transparent attempt to re-litigate issues that had
already been decided.” Rather than being in the interests of justice, the litigation
taxed the resources of a strained judicial system. It also taxed the resources of
the respondents, who faced significant unpaid costs orders from the previous

action.
[36] The motion judge stated:

Both of these facts should have been known to
Mr. Slansky, and should have guided his judgment in
accepting this retainer to commence and conduct such
an unmeritorious action. Further, for the reasons given,
the arguments advanced by Mr. Slansky to justify
commencing a second proceeding did not have a
scintilla of merit. It is Mr. Slansky, who has legal training
and expertise, upon whom responsibility for that act
must lie. While- Mr. Best may have given instructions to
proceed, it would be within the purview of Mr. Slansky to -
guide him as to what causes of action could be
Supported on the facts. presented to him; his judgment
was misguided, at the expense of the moving parties.

[37] The motion judge observed that the Statement of Claim in Action 2 was 90

pages and 234 paragraphs. It made scandalous and unsupported allegations of

2016 ONCA 492 (CaniLIl)
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dishonesty and fraud against lawyers and law firms, and it sought to extend
those allegations by way of conspiracy theory “to impugn the professional
reputations of police officers, a private investigator and various police services,

along with the Caribbean defendants.”
[38] The motion judge continued:

The responsibility for drafting such a claim rests
ultimately with Mr. Slansky. The choice to repeat such
allegations in affidavits and facta drafted by him, and to
repeat those allegations on the record during
submissions, was the exercise of Mr. Slansky's
professional judgment.
[39] The motion judge found that the entire action incurred and wasted costs
unnecessarily, and that Mr. Slansky was instrumental in “both starting and
advancing the action in the manner that he did.” The specific steps she found to
have wasted costs were:
o He drafted a claim that was an abuse of process because it was a
collateral attack on prior rulings and sought to relitigate the same issues.
e He issued and served the claim,
¢ He based his legal rationale for commencing the action on a theory that
had no chance of success.
e The causes of action were not properly pleaded and lacked any factual

basis.

2016 ONCA 492 (CanLll)
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e He advanced serious and scandalous allegations in the claim, factum and
oral submissions of fraud, dishonesty, criminal conduct, false
representations and other improper conduct against various professional
individuals knowing that courts had previously ruled that those same
allegations were baseless.

e He acted on unreasonable instructions from his client, or provided
unreasonable advice to his client, regarding the scheduling of the

respondents’ jurisdiction motion.

[40] The motion judge observed that, had Mr. Slansky consented to deferring
the respondents’ jurisdiction motion at the outset, the respondents would have
incurred only minimal costs. Given the absence of prejudice to Mr. Best, in the
event of such forbearance, the motion judge concluded that the tactic was
adopted to “place pressure on the Caribbean defendants for an improper
purpose: retribution for Mr. Best's ill-conceived notion that they and their former

lawyers were responsible for his incarceration, and to drive up their legal fees.”

[41] Turning to the second arm of the test, the motion judge concluded that this
was one of the rare cases in which counsel should personally pay costs for the

following reasons:

e The need to deter the commencement of a third unmeritorious claim,

potentially bearing Mr. Slansky’s name as counsel of record.

2016 ONCA 492 (CanLll)
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Mr. Slansky should have known Action 2 was an abuse of process.

He advanced arguments that had no chance of success, despite what he
described as his good faith belief to the contrary.

He drafted and advanced a claim that made spurious and unsupported
allegations that maligned the professional reputation of lawyers and others,
for which contrary findings had already been made by the court.

He may have deferred to his client on a matter of scheduling of a motion
without evidence of prejudice to his client, or alternatively advised his client
to take a position that unnecessarily incurred costs, without evidence that

he needed to do so to safeguard his client's rights.

In oral argument on appeal, the appellant submits that the appellant did not

have a reasonable opportunity to make representations to the court on the

particular ground upon which the motion was decided, which was that the action

lacked merit and should never have been brought by the appellant on behalf of

'Mr. Best. He indicated that the grounds listed in his factum. distill “down to that.”

[43]

As | explain below, | do not accept the appellant's argument. First,

Mr. Slansky did have adequate notice that the merits of Action 2 would be a

component of the rule 57.07 motion. Second, it was not merely the meritless

2016 ONCA 492 (CanLIT)
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nature of Action 2 that was a factor in the motion judge’s award of costs against

Mr. Slansky, but rather that Action 2 was an abuse of process.

[44] The motion judge exercised her discretion as to costs with extreme

caution, as was required, and her decision is entitled to deference.
(1) Was the requisite notice provided to Mr. Slansky?

[45] | do not accept the argument that Mr. Slansky did not have adequate

notice of the reliance upon the meritless nature of Action 2.

[46] The Notice of Motion making the claim for costs against him included

amongst the grounds:

» He counselled the plaintiff or otherwise allowed his client to proceed with a
series of unmeritorious steps and to take unreasonable positions to
achieve unattainable goals in this action: para. (c).

e On June 18, 2015, Justice Healey dismissed the entire action from the
bench for being vexatious and an abuse of process and stated that
Mr. Best’s position lacked a “scintilla of merit": para. (n).

[47] Mr. Slansky was represented by cou_nsei on the motion. He wés aware, as
of June 18, that the actioh had been dismissed as an abuse of process. His own
factum filed on the motion devoted argument to the merits of the action. Overall,

there was no unfairness in the notice given to him of the claim for costs.

2016 ONCA 492 (CanlLll)
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[48] While the lack of merit and abusive nature of the overall action was
emphasized in the motion judge’s reasons, the motion judge also found that
Mr. Slansky wasted costs unnecessarily by acting on unreasonable instructions
from or providing unreasonable advice to his client on the scheduling of the
respondents’ jurisdiction motion. In particular, she found that “almost all of [the
respondent’s] costs would have been saved” had it not been insisted that the

jurisdiction motion be argued in June 2015 together with the motions to strike.

[49] This core finding supporting the motion judge’'s ruling — that counsel
caused “costs to be incurred without reasonable cause” — is unassailable. It was
open to the motion judge to conclude that it was a waste of costs to require the
respondents to move to contest jurisdiction immediately rather than await the
motion to strike by other defendants. It was also open to her to conclude that
there was no justification for Mr. Slansky to require this, whether it was insisted
upon by Mr. Best or not.

(2) Does a lawyer become liable to pay costs personally because he

starts an action that has little chance of success?

[50] 1 agree with the submission of thie appellant that the fact that & lawyer
starts an action which is unlikely to succeed is not, on its own, a basis to award

costs personally against that lawyer.

2016 ONCA 492 {CanLll)



Page: 18

[51] Rule 57.07 is “designed to protect and compensate a party who has been
subjected to costs being incurred without reasonable cause, not to punish a

lawyer”: Galganov, at para. 14.

[52] The motion judge here did not make Mr. Slansky liable for costs personally
simply because he started a case that was weak. As the motion judge pointed
out, the nature of the proceedings is an important contextual factor in assessing

whether costs wasted by a solicitor justify an order that he pay costs personally.
[63] As this court held in Galganov, at para. 20:

[Rlule 57.07(1) requires an examination of “the entire
course of litigation that went on before the application
judge so that the application judge can put in proper
context the specific actions and conduct of counsel.”
This holistic examination of the lawyer's conduct
produces an accurate tempered assessment. [Citation
omitted.]

[564] The motion judge examined the entire course of the litigation in assessing
the specific actions and conduct of counsel, as she was required to do. In
particular, she focused on the vexatious or abusive nature of the proceeding.

This is not a necessary element of an award of costs against counsel personally

bitt is not unfamiliar in this context. (See e.g. Soderstrom v. Hoffman-LaRoche.

Limited (2008), 58 C.P.C. (6th) 160 (Ont. S.C.J.); Donmor Industries Ltd. v.
Kremlin Canada Inc. (No. 2) (1992), 6 O.R. (3d) 506 (Gen. Div.); and Baryluk
(Wyrd Sisters) v. Campbell (2009), 81 C.P.C. (6th) 172 (Ont. S.C.J.).)
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[65] On appeal, Mr. Slansky argues that Action 2 was not abusive. It was
against many different parties and for different causes of action. That issue has
now been conclusively determined by the dismissal of Mr. Best's appeal from the
decision striking Action 2 as an abuse of process. Action 2 made similar
allegations of impropriety as had been voiced in the course of Action 1. The
motion judge did not err in considering that Mr. Slansky incorporated into the
pleading in Action 2 accusations of criminal misconduct against opposing

counsel that had repeatedly been judicially rejected as baseless.

[66] Finally, as this court indicated in Galganov, at paras. 23-25, deference is
owed to a motion judge’s decision as to whether a lawyer should pay costs

personally:

The determination as to costs is a matter within the
discretion of the application judge. An appellate court
may set aside a costs award if the application judge
made an error in principle or if the costs award is plainly
wrong.

In Rand Estate, this court held that:

The application judge who managed the
“proceedings was in a much better position
than this court to make the necessary
assessments underlying the findings of fact
he eventually made. Those findings are, by
their nature, somewhat subjective and the
cold paper record cannot, in our view,
capture all of the considerations that would
be relevant to those findings. We defer to
the [application] judge’s findings unless

2016 ONCA 492 (CanlLll)
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they are clearly in error and clearly material
to his ultimate determination.

As a result, this court owes a high degree of deference
to the application judge’s holding.... [Citations omitted.]

[57] |see no basis to interfere with the motion judge’s discretionary decision to
order Mr. Slansky to pay some portion of the costs wasted.
[58] In the event leave to appeal a costs order against counsel personally is

necessary, | would grant leave.
E. DISPOSITION

[59] For these reasons, the appeal is dismissed with costs payable by
Mr. Slansky in favour of the respondents in the agreed sum of $30,000 inclusive

of HST and disbursements.

Released: “RAB” June 21, 2016

“G. Pardu J.A"
‘| agree R.A. Blair J.A.”

“| agree David Brown J.A."
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DATE: April 14, 2008
ONTARIO
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LARS INGMAR SODERSTROM
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- and -

HOFFMAN-LA ROCHE LIMITED and BASF CANADA INC.
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COUNSEL:

J. Perry Borden, Q.C. for the Plaintiff

William Vanveen for the Defendant Hoffman-La Roche Limited

David Kent for the Defendant BASF Canada Ine.

HEARING DATE: April 9, 2008

REASONS FOR DECISION

PERELL, J.

Introduction and Overview

[1]  In an action that 1 will call “the Vitapharm Proceedings,” Hoffman-La Rochie

Limited (“Hoffman-La Roche™) and BASF Canada Inc v(“BASF”) and others settled a

class proceedmg undef the Class Proceedings Aet, 1992, S.C . €¢.6 in connecti

with an alleged conspiracy to fix prices and otherwise manipulate the 1

The Seftlement Administrator’s Final Report indicates that the totalbof setﬂemenf momes
available for: dlstnbutmn was $102,782,000.

[2]1  Mr. Lars Ingmar Soderstrom was a class member of the Vitapharm Proceedmgs,
and he is now before the court as. the plaintiff in an: action that I will call the *Z

Soderstrom Proceeding.” In this action, Mt. Soderstrom sues Hoffiman-La Roche and
BASF, and he advances the same claims that were subject of the settlement in the

Vitapharm Procéedings.

[31  Relying on, amongst other things, res Jjudicata, the doctrine precluding collateral
attacks on court orders, abuse of process, stare decisis, rule 57.07 of the Rules of Civil
Procedure, the vexatious litigant provisions of the Courts of Justice Act, R.S.0. 1990,
c.43, and the court’s inherent jurisdiction to control its own process, Hoffman-La Roche

2008 CanLIl 15778 (ON-SC)



and BASF submit that Mr. Soderstrom - and his counsel Mr. J. Perry Borden - are re-
litigating — and not for the first time. They ask that the 2™ Soderstrom Proceeding be
dismissed, and they ask for relief desxgned to stop Mr. Soderstrom and Mr. Borden from
re-litigating against them ever again,

[4]  Inresponse, relying on, amongst other things, s. 27(3) of the Class Proceedings
Act, 1992 and Currie v. McDonald's Restaurants of Canada Ltd. (2005), 74 O.R. (3d)
321 (C.A.), Mr. Soderstrom asserts that he can and ought to be able to prosecute the 2™
Soderstrom Proceeding, and he submits that his claim and the claim of the class of which
he is a member against the Defendants has never been determined and can and ought to
be pursued in this action. He says that the court has never determined the question asked
on behalf of the class of ultimate purchasers who were the alleged victims of the vitamin
conspiracy.

[51  As1 will explain in more detail below, Mr. Soderstrom’s arguments fail in the
sense of being barred or they are fallacious. He has had his day in court; the 2™
Soderstrom Proceeding is an abuse of process, and it shall be dismissed. Further, the
Defendants will receive extraordinary relief to protect them from re-litigation and to
maintain the integrity of the administration of justice. Further, still Mr. Borden has
caused costs to be incurred without reasonable cause, and he shall be personally liable to
pay costs of this motion pursuant to rule 57.07 of the Rules of Civil Procedure.

[6] Inparticular: (a) the 2™ Soderstrom Proceeding shall be dismissed with costs; (b)
the costs shall be payable jointly and severally by Messrs. Soderstrom and Borden; (c)
Messrs. Soderstrom and Borden shall pay costs to Hoffman-La Roche on a substantial
indemnity basis in the amount of $46,000 all inclusive of counsel fee, disbursements, and
GST; (d) Messrs. Soderstrom and Borden shall pay costs to BASF on a substantial
indemnity basis in the amount of $34,000; (d) Messrs. Sederstrom and Borden shall not
initiate or commence any proceedings (actions, applications, motions, or Small Claims
Court proceedings) against the Defendants without leave of the court; and (e) if in
contravention of this order, Messrs. Soderstrom and Borden or anybody associated with
them do commence proceedings without leave of this court, Hoffman-La Roche or BASF
may file a copy of this order without proof of service and the proceedmgs shall be stayed
until further order of this Court.

[71  Because of the above order, it is not necessary to address the Defendants’
alternative request for security for costs.

Discussion - Introduction

[8]  The factual background to the motion now before the court is complex. Details of
the history of the various proceedings and the involveinent of Mr. Borden are available
from numerous judgments; namely: Vitapharm Canada Ltd. v. F. Hoffman-Laroche Ltd.,

[2000] O.J. No. 4594 (8.C.J.) (carriage motion); Vitapharm Canada Ltd. v. F. Hoﬁ‘hzann—
La Roche Ltd., [2001] O.J. No. 3682 (S.C.J.) (Curran Proceeding motion for leave), leave
to appeal to C A. quashed [2002] O.J. No. 2010 (C.A.); Vitapharm Canada Ltd. v. F,
Hoffmann-La Roche Ltd. (2005), 74 O.R. (3d) 758 (S.C.J.) (settlement approval motion);
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Vitapharm Canada Ltd. v. F. Hoffmann-La Roche Ltd., [2005] O.J. No. 1117 (8.C.J)
(approval of class counsel fees) Ford v. Hoffmann-Laroche Ltd., [2005] O.J. No. 5427
(Div. Ct.) (claim for costs in Curran Proceedings); and Soderstrom v. Hoffmann-La
Roche Ltd. [2006] O.J. No. 63 (S.C.J.) (dismissal of 1* Soderstrom Proceeding).

[9] While the facts could be described chronologlca]ly, in order to explain to Mr.
Soderstrom why his action should be dismissed, it is helpful to identify the various
proceedings and then to analyze them separately. This is also necessary because Mr.
Soderstrom’s role differed in the various proceedings from among being a putative class
member, a class member, an objector to a settlement, an applicant in an application, a
person seeking status an intervenor, and a putative representative plaintiff,

The Vitapharm Proceedings and the 2™ Soderstrom Proceeding

[10] The history of the several legal crusades initiated by Mr. Borden begins in 1999,
when Mr. Borden commenced a proposed class proceeding on behalf of end consumers
who had purchased vitamins. It was alleged that Hoffman-La Roche and BASF were
parties to a conspiracy to fix the prices of vitamins. The plaintiffs in this action were Elsa
Horvath and Herbert Hollander, and Mr. Soderstrom was a member of the proposed class.
I will call this proceeding the “Horvath Proceeding.”

[11] By order dated December 4, 2000, in what has come to be called a “carriage
motion,” Cumming, J. stayed the Horvath Proceedmg It was one of six other proposed
class proceedings, and Cumming, J. decided that Mr. Harvey Strosberg, Q.C. and Mr.
Scott Ritchie - and not Mr. Borden - should be appointed as lead class counsel in
prosecuting class actions against the Defendants and other vitamin manufactures. This is
the class proceeding that I have called the Vitapharm Proceedings. Cumming, J. also
ordered that no other class proceedings with respect to the alleged vitamin price fixing
conspiracy be commenced without leave of the court.

[12] Ms. Horvath commenced but abandoned an appeal of Justice Cumming’s carriage
order, and four years passed in the Vitapharm Proceeedings, until a settlement was
reached in the fall of 2004. However, during this period there were two other proceedings
initiated through Mr. Borden. One involved a class proceeding in which the plaintiffs
included James Curran (“the Curran Proceeding”) and the other was a proceeding by
application brought by Mr. Soderstrom, which I will call the “1* Soderstrom
Proceeding.” I will pass over these two proceedmgs but réturn to them later.

[13] On March 8 and 9 2005, Cumming, J. heard a motion to approve the settlement

reached in the fall of 2004 in the Vltapharm Proceedings. Mr. Soderstrom attended the
hiearing of the motion. He was given status as an objector, and he made submissions

opposing the setilement.

[14] By judgment dated March 23, 2005, Cumiming, J. approved the settlement in the
Vitapharm Proceedings. In his Reasons for Judgment, Cumming, J. expressly rejected
Mr. Soderstrom’s objections. See Vitapharm Canada Ltd. v. F. Hoffmann-La Roche Ltd.
(2005), 74 O.R. (3d) 758 (S.C.J.) (settlement approval motion) at para. 169. In April
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2005, courts in British Columbia and Quebec approved settlements in parallel class
proceedings.

[15] The Settlement Approval Order in the Vitapharm Proceedings released Hoffiman-
La Roche and BASF (and other settling defendants) from any and all claims by class
members including end consumers - which would include Mr. Soderstrom - in respect of
the vitamins conspiracy.

[16] Mr. Soderstrom did not opt out of the settlement in the Vitapharm Proceedings.
Indeed, no member of the class of which Mr. Soderstrom was a member opted out in any
of the three jurisdictions in which the settlement was approved.

[17] By order dated August 12, 2005, Cumming, J. declared that all notice provisions
in the Settlement Approval Order had been satisfied, and he declared the settlement
binding according to its terms. Ultlmately, by way of a cy pres distribution, $37,077,000
was paid by the settling defendants in favour of the end consumer class that Mr.
Soderstrom seeks to represent in the 2™ Soderstrom action.

[18] During the summer of 2005 and throughout 2006, there were skirmishes in the
Curran Proceeding and the 1% Soderstrom Proceeding, which again I will pass over for
the moment.

[19] As a matter of interpretation, the settlement approved by Cumming, J. includes,
amongst other things, a release of claims by the members of the class of which Mr.
Soderstrom is a member and & dismissal of other actions including the Horvath
Proceeding. In the motion before me, no argument was advanced to suggest that Mr.
Soderstrom was not covered by the seitlement.

[20] By statement of claim dated November 9, 2007, Mr. Soderstrom commenced the
2™ Soderstrom Proceeding; Mr. Borden is the solicitor of record. The subject matter of
the 2™ Soderstrom Proceeding is the same as the Vitapharm Proceedings. In
contravention of the December 4, 2000 carriage motion order, Mr. Soderstrom did not
seek leave to commence the 2™ Soderstrom Proceeding.

[21] In the 2™ Soderstrom Proceedi g, Mr. Soderstrom seeks appomhnent as
representative plaintiff and the certification of his action as a class seeding.
Remarkably, he seeks the joinder of the 2* Soderstrom Proceeding with the Horvath
Proceeding — which it may be noted was stayed and was later actually-dismissed as a part
of the settlement of the Vitapharm Proceedings.

[22] Injustifying the 2 Soderstrom Proceedi
the Act which states:

ng, Mr. Soderstrom relies on s. 27 (3) of

(3) A judgment on common issues of a class or subclass binds every class
member who has not opted out of the class proceeding, but only to the
extent that the judgment determines common issues that,

(a) are set out in the certification order;
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(b) relate to claims or defences described in the certification order; and

(c) relate to relief sought by or from the class or subclass as stated in
the certification order.

[23] 1 will return to this point later in my Reasons for Decision, but the short answer to
M. Soderstrom is that it is 5.29(3), which makes a settlement binding, and not s. 27 (3),
of the Class Proceedings Act, 1992 which makes a judgment on common issues binding,
that applies to the circumstances of this case.

[24] There is no doubt that the 2™ goderstrom Proceeding is an effort to re-litigate the
causes of action and the issues that were settled by the Vitapharm Proceedings. The class
members of the Vitapharm Proceedings have released Hoffman-La Roche and BASF and
they have received the benefit of the cy-pres distribution.

[25] Section 29 (3) of the Class Proceedings Act, 1992, provides that a settlement ofa
class proceeding that is approved by the court binds all class members. Mr. Soderstrom
obviously had notice of the settlement because he appeared to object to it. He is a class
member because he did not opt out, although he had the opportunity to do so.

[26] Mr. Soderstrom is bound by the settlement, and it follows that his action; namely
the 2™ Soderstrom Proceeding should be dismissed. The 2™ Soderstrorm Proceeding is
barred by the principles of res judicata and is an abuse of process. It is also barred by the
doctrine that precludes a collateral attack on the judgments and orders of the court. See:
Toronto (City) v. C.U.P.E., Local 79 (2003), 232 D.L.R. (4™ 385 (S.C.C.); Canam
Enterprises Inc. v. Coles (2000), 51 O.R. (3d) 481 (C.A) at paras. 55-56, per Goudge,
J.A., dissenting, approved [2002] 3 S.C.R. 307, Alvi v. MIsir (2004), 73 O.R. (3d) 566
(S.C.1); R. v. Litchfield, [1993] 4 S.C.R. 333; R. v. Consolidated Maybrun Mines Ltd.,
[1998] 1 S.C.R. 706.

[27] The dismissal of the 2™ Soderstrom Proceeding, however, is not enough. Given
the history of re-litigation already described and to be described further below,
extraordinary relief is necessary to protect the Defendants.

[28] I have described the terms of that relief in the introduction to these Reasons for
Decision. In my opinion, the jurisdiction to grant this relief is available from the Court’s
inherent jurisdiction to control its own process, from its jurisdiction to control its own
officers, and from rule 57.07 of the Rules of Civil Procedure. See Chavali v. Law Society
of Upper Canada, [2006] O.J. No. 2036 (S.C.J).

[29] In granting relief to the Defendants, it is not necessary to rely on s. 140 (1) of the
Courts of Justice Act, and thus it is not necessary for me to decide whether Mr. Borden,
who is counsel or solicitor of record and not a party to the various proceedings that I have
described, comes within the definition of a “person” who “has persistently and without
reasonable grounds (a) instituted vexatious proceedings in any court or (b) conducted a
proceeding in any court in a vexatious manner.”
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The Curran Proceeding

[30]  Inmy opinion, the above analysis is sufficient to establish that the 2™ Soderstrom
Proceeding should be dismissed and to justify the relief set out in the introduction to
these Reasons for Decision. The above analysis, however, passes over the circumstances
of the Curran Proceeding and of the 1% Soderstrom Proceeding, to which I now return. As
will become clear, the circumstances of these two proceedings provide further support for
granting the relief requested by the Defendants.

[31] The context of the Curran Proceeding was that Cumming, J. had stayed the
Horvath Proceeding and he had ordered that no other proceedings involving the vitamins
conspiracy could be brought without the leave of the court. Acting on behalf of the
plaintiffs in the Curran Proceeding, Mr. Borden sought leave to commence an action as a
proposed class action.

[32] By order dated September 14, 2001, Cumming, J. dismissed the motion for leave.
He held that the Curran Proceeding was substantially similar to the Horvath Proceeding
and an attempt to re-litigate the carriage motion.

[33]  The plaintiffs in the Curran Proceeding sought to appeal Cumming J.’s order to
the Court of Appeal, but in May 2002, the appeal was quashed on the basis that the order
was interlocutory and leave to appeal to the Divisional Court was required.

[34] The plaintiffs in the Curran Proceeding sought leave to appeal to the Divisional
Court. However, on November 4, 2002, with counsel other than Mr. Borden, they
consented to a dismissal of their motion for leave.

[35] There appears to have been some second thoughts, and with Mr. Borden returning
as counsel, Mr. Curran brought a motion to have the consent order set aside. By order
dated August 21, 2003, the Divisional Court dismissed the motion.

[36] Class counsel in the Vitapharm Proceedings sought costs against Mr. Curran and
against Mr. Borden and there were several attendances in the Divisional Court with
respect to this claim for costs. Mr. Soderstrom, with Mr. Borden as counsel, sought to
intervene, but his motion for intervenor status was dismissed as devoid of merits, and
costs were awarded against him on a substantial indemnity basis.

[37] The reasons of the Divisional Court refer to the matter as having a lamentable
history and note a history of re-litigating issues that had been rejected by Cumming, J.
and the Court of Appeal. Carnwath, J. writing for the Divisional Court concluded that Mr.
Borden had caused costs to be incurred without reasonable cause by his advice to Mr.
Curran ... and “by his almost pathological pursuit of obtaining somebody’s appointment
as a representative plaintiff in a class action when he knew, or ought to have known, there
was no merit in his cause.” Costs orders were made against both Mr. Curran and Mr.
Borden.

[38] On May 26, 2006, the Court of Appeal denied the request for leave to appeal the
costs orders made by the Divisional Court.
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[39] With this background to the Curran Proceeding, I turn now to the analysis of its
significance.

[40] Strictly speaking Mr. Soderstrom was not a party to the Curran Proceeding,
although he would have been a member of the class in this proposed class proceeding.
The factual record, some of which I have not detailed, however, reveals that Mr.
Soderstrom was a close supporter of the plaintiffs in the Curran Proceedings. Here it may
be noted that Mr. Curran has returned the favour by filing a supporting affidavit in
response to the motion now before the court.

[41] Messrs. Curran, Soderstrom, and Borden are together in seeking to circumvent the
settlement in the Vitapharm Proceedings. It is arguable that they are privies one to
another, and here it may be recalled that Mr. Soderstrom sought to intervene in the
Curran Proceeding. As privies, the various doctrines of res judicata would apply to Mr.
Soderstrom as a result of his association with the Curran Proceeding. As to the law about
privies, see: Bank of Montreal v. Mitchell, [1997] O.J. No. 602 (Gen. Div.), affd [1997]
0.]. No. 2848 (C.A.); Bangue Nationale de Paris (Canada) v. Canadian Imperial Bank
of Commerce (2001), 52 O.R. (3d) 161 (C.A.).

[42] However, it is not necessary to rely on the circumstance of the Curran Proceeding
to support the orders that I am making on this motion, and in my opinion, for present
purposes the main relevance of the Curran Proceeding is that it goes to showing the
pattern of re-litigation and the irresponsibility of Mr. Borden, who persists in assisting
class members of the Vitapharm Proceedings to pursue litigation when they have been
denied carriage and have not opted out of a class proceeding.

[43] The Curran Proceeding along with the Horvath Proceeding, the 1% Soderstrom
Proceeding, to be discussed next, and the 2™ Soderstrom Proceeding, already discussed
above, also show that extraordinary measures are required to protect the Defendants and
the integrity of the administration of justice.

[44] And since all of these proceedings have been driven by the advice of Mr. Borden,
who has been repeatedly told by the Court that the proceedings are without merit or are
re-litigation of matters already decided, and since the 1* and 2™ Soderstrom Proceedings
were commenced contrary to the order of Cumming, J. that leave was required, it is
appropriate to award costs jointly and severally on a substantial indemnity basis against
Mr. Soderstrom and Mr. Borden. '

The 1*' Soderstrom Proceeding

[45] Iturnnow to discuss the significance of the 1% Soderstrom Proceeding, which was
commenced in February 2005. The context of this proceeding was that: (a) in 2000,
Cumming J. had stayed the Horvath Proceeding and had ordered that no other
proceedings involving the vitamins conspiracy could be brought without the leave of the
court; (b) in 2001-2002, Mr. Borden unsuccessful sought leave for the Curran Proceeding
and he failed to set aside the order refusing leave to appeal the order refusing leave; and
(c) in 2004 and 2005, the Vitapharm Proceedings were in the settlement approval stage.
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[46] The 1* Soderstrom Proceeding was a proceeding by application. Contrary to the
order of Cumming, J., Mr. Soderstrom did not obtain leave to commence this proceeding.

[47] The 1* Soderstrom Proceeding has some peculiar aspects. The relief requested in
the notice of application was for a remedy under the Canadian Charter of Rights and
Freedoms and for “an order in the determination of rights that depend on the
interpretation of the Class Proceedings Act, 1992 ... on behalf of members of a class of
persons similarly situate to that of the applicant, to recover loss occasioned to the interest
of the applicant.”

[48] In argument, Mr. Borden submitted that the 1% Soderstrom Proceeding was
something different from a procedure to certify a class action; however, Mr. Soderstrom
filed an affidavit in support of the 1¥ Soderstrom Proceeding to which he appended a
draft statement of claim that replicates the claims that had been advanced in the
Vitapharm Proceedings, the stayed Horvath Proceeding, and the stymied Curran
Proceeding. The affidavit indicates an intention to use the 1** Soderstrom Proceeding to
pursue a claim under the Class Proceedings Act, 1992 as set out in that statement of
claim. Moreover, in a motion heard by Speigel, J., which I will come to describe shortly,
Mr. Soderstrom in his notice of motion described the 1% Soderstrom Proceeding as a
proceeding “for the recovery of loss to his interest as a purchaser of product, an
accounting to his interest of the amount of the increase in the price of product by reason
of unlawful conduct and a trust imposed upon the sum so determined for the benefit of
the interest of the moving parties and like purchasers of product in Ontario and elsewhere
throughout Canada.”

[49] However, it may be dressed up as application or action, the 1 Soderstrom
Proceeding was designed to be a class proceeding about the vitamin conspiracy.

[50] Having commenced the 1® Soderstrom Proceeding, as already noted above, Mr.
Soderstrom, nevertheless, participated as an objector during the settlement approval stage
of the Vitapharm Proceedings.

[51] His objections were unsuccessful in stopping the settlement, but he then attempted
to use the 1™ Soderstrom Proceeding to restrain the administrator of the settlement from
implementing the settlement. Mr. Soderstrom moved for an injunction. However, by
order dated August 17, 2005, Speigel, J. dismissed the motion with costs, and in her brief
endorsement, she stated that there was absolutely no merit to the motion. She ordered Mr.
Soderstrom to pay costs of $2,000 to each of Hoffman-La Roche and BASF. These costs
have not been paid to date. ’

[52] In the summer of 2005, Hoffman-La Roche and BASF moved for an order
dismissing the 1* Soderstrom Proceeding, The motion was commenced in July and
argued in September 2005, and judgment was reserved.

[53] By order dated January 9, 2006, Ellen Macdonald, J. dismissed the 1% Soderstrom
Proceeding, and she ordered that Mr. Soderstrom pay costs of $22,000 to Hoffman-La
Roche and of $20,000 to BASF. These costs awards have not been paid.
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[54] Justice Ellen Macdonald concluded that the 1** Soderstrom Proceeding was an
attempt to re-litigate the issues of the Vitapharm Proceedings and was contrary to the
settlement in that proceeding. She ruled that the 1™ Soderstrom Proceeding was a
collateral attack on a series of orders reached in the Vitapharm Proceedings, including an
attempt to set aside the settlement. She stated that “the history of this manner in which
Mr. Soderstrom has conducted his litigation constitutes a wasteful and abusive use of the
court’s resources. To my mind this is a clear abuse of process.”

[55] The Court of Appeal dismissed an appeal from Ellen Macdonald, J.’s order
because Mr. Soderstrom did not pay security for costs as ordered by MacPherson, J.A. by
orders made by him dated June 29, 2006 and September 1, 2006. Justice MacPherson
observed that “[Mr. Soderstom’s] and his counsel’s conduct [Mr. Borden] through this
and related litigation is a sorry and expensive abuse of process.” He ordered Mr.
Soderstrom to pay costs of which $2,000 has not been paid.

[56] On December 20, 2006, on motion by Mr. Soderstrom, a full panel of the Court of
Appeal refused to reinstate the appeal and the Court ordered him to pay $1.500 to each of
Hoffman-Roche and BASF. Those costs have also not been paid, which means that
Hoffman-La Roche has unpaid costs orders against Soderstrom in the amount of $25,500
and BASF has unpaid costs orders against him in the amount of $23,500.

[57] With this background and with four observations, the significance of the 1*
Soderstrom Proceeding to the motion now before the court can now be explained.

[58] The first observation is that Ellen Macdonald, J. treated the 1* Soderstrom
Proceeding, which technically was an application, as advancing the claims in the
appended statement of claim; that is, she treated it as a class proceeding for which leave
was required pursuant to Cumming J’s carriage order. For the reasons that I have
described above, this undoubtedly was correct. The second observation is that the
statement of claim of the 1% Soderstrom Proceeding raises the same claims as in the 2™
Soderstrom Proceeding, which, in turn, are the same claims that were advanced in the
Vitapharm Proceedings. These claims were settled in the Vitapharm Proceedings. The
third observation is that it would appear that the arguments that Mr. Soderstrom made to
both Speigel, J. and to Ellen Macdonald, J. are the same arguments that Mr. Soderstrom
made in argument before me on this motion, and the fourth observation is that given the
similitude of the 1* and 2™ Soderstrom Proceedings, whatever Ellen Macdonald, J. had to
say about the 1% Soderstrom Proceeding applies equally to the 2™ Soderstrom
Proceeding.

[59] The last point, in effect, adds stare decisis to the various doctrines of res judicata
that lead to the conclusion that Mr. Soderstrom is re-litigating and abusing the process of
the court. His re-litigation is now operating on two planes. There is the underlying re-
litigation of the issues in the Vitapharm Proceedings, and by commencing the 2™
Soderstrom Proceeding, Mr. Soderstrom is compelling Hoffman La-Roche to re-litigate
the arguments that were dismissed as without merit by Speigel, J. and the same
arguments that were rejected by Ellen Macdonald, J.
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[60] If I was looking for precedents for deciding the motion before me, in the
judgments of Ellen Macdonald, J. and Speigel, J. 1 have two that are truly “on all fours”
with the case before me. Those precedents bind or persuade me to dismiss the 2™
Soderstrom Proceeding on the grounds of res judicata, collateral attack, and abuse of
process.

The Failed or Fallacious Arguments of Mr. Borden and My. Soderstrom

[61] Finally, this brings me to Mr. Soderstrom s arguments - advanced by Mr. Borden
- as to why the Court should not dismiss the 2™ Soderstrom Proceeding.

[62] These arguments are not easy to understand, as may be demonstrated by the
following written submissions delivered at the argument of this motion. Mr. Borden
writes:

1. The process as engaged by the plaintiffs in [the Vitapharm Proceedings]
was a process, repeated by the subject motion for an order to arrest, whereby
the interest of the ultimate purchaser would fail to secure independent
representatlon in that relief pursuant to section 2 or 10 as the residual
interest in conflict with that of sellers or the common issue of the quantum
of damages. That interest was to fail in securing a determination of the
amount of the increase in the price of the product by a judgment on common
issues and consistent with that purpose, the quantum of damages was not to
be ‘set out’ as a common issue in a certification order, any certification
order. That interest was not to be permitted relief from the court in securing
knowledge of the facts which respect to the amount of the overcharge with a
trust impressed upon the sum so determined.

2. From December 2000 onwards the interest of the ultimate purchaser as an
interest in conflict with that of the sellers was not to be permitted to state a
case in the protéction of its interest on a determination of the issue of the
quanmm of damages. An accounting to the residual interest was to be
avmded in the defeatmg of an o;pportum" n to" be heard pursnant to a secnon

the fésxdﬁél mterest of rellcf ﬁgrshant“to staitut _
relief in access to justice coupled with a negg d failure to ‘set out’ the

issue of the quantum of damages as a common issug denymg and thereby
section 30 relief from “a judgment on comimen issues.’

[63] In a letter, which was filed on the argument of this motion, from Mr. Borden to
Regional Senior Justice Then, Mr. Borden writes:

The issue that presents itself for determination on the subsection 2 (2)
promotion of my client may be expressed as follows: "what did the Ontario
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legislature intend as the purpose of subsection 27 (3) if not to protect Mr.
Soderstrom and all other unnamed plaintiffs bound by the judgment of the
Court on issues common to all members of the "global class" determined in
that proceeding as with the fundamental issue of a determination of the
amount of the increase in the price of the product?”

[64] In making his argument, Mr. Borden places a great deal of reliance on the
decision of the Court of Appeal in Currie v. McDonald’s Restaurants of Canada Ltd.
(2005), 74 O.R. (3d) 321 (C.A.). In his factum for this motion, he states:

. . . neither the respondent [Mr. Soderstrom] nor any absent member of the
class in the proceeding of Glen Ford et al [the Vitapharm Proceedings] are
bound by the terms of the judgment in that proceeding by reason of: . . .
application of the jurisdictional principle determined by the Court of Appeal
in Currie v. McDonald’s Restaurants of Canada Ltd. for the purpose of
protecting the interests of absent members of a class in access to justice,
permitting a proceeding under the CPA upon failed notice with failed
opportunity to state by motion pursuant to s. 10 the case of representational
failure by reason of conflict on the common issue of quantum of damages,
the case of the existence of a class in which representative plaintiffs in the
proceeding had ‘on the common issues for the class, an interest in
conflict with the interests of other class members,’ a residual interest
non-aligned in relief to be sought directing an accounting of the amount of
the overcharge.

[65] 1 have read Mr. Borden’s factum and the other material filed on this motion, and I
have tried to understand the argument advanced by him. Doing the best I can, I
understand it to be as follows: Section 2 of the Class Proceedings Act gives a person a
right to commence a class proceeding on behalf of a member of a class and requires the
person to make a motion to certify the action as a class proceeding and to appoint a
representative plaintiff. Ms. Horvath, and Messrs. Curran, and Soderstrom have so far
been denied their constitutionally protected right to be a representative plaintiff on behalf
of the ultimate purchasers of Vitamins who were the victims of a price fixing conspiracy
of Hoffman-La Roche and BASF. The representative plaintiff(s) in the Vitapharm
Proceedings could not represent the ultimate purchasers because they had a conflict of
interest and they were not independent of the ultimate purchasers of Vitamins. Section 10
of the Class Proceedings Act, 1992 permits a class member to move a certification order
amended or an action decertified, and Ms. Horvath and Messrs. Curran, and Soderstrom
have been denied the right to exercise their rights to represent the independent interest of
the ultimate purchasers, which could not be represented by the representative plaintiffs in
the Vitapharm Proceedings because of their conflict of interest. The ultimate purchasers
had a right through their own independent representative plaintiff to have the court
determine what was the quantum of the overcharge they suffered from the price fixing
conspiracy and they had a right to a constructive trust for that overcharge. This right for a
determination of the interest of the ultimate purchasers has never been recognized and the
truth has been concealed. Further, under s. 27 (3), the only way that the class of ultimate

2008 CanLIl 15778 (ON SC)



12

purchasers could be bound is if there had been a judgment on a precise common issue
setting out what was the quantum of their interest and/or their constructive trust claim.

[66] If this is Mr. Borden’s argument on behalf of Mr. Soderstrom, then, in my
opinion, it fails because it is bared by the several res judicata or abuse of process
doctrines mentioned above or because on its merits, the argument is fallacious.

[67] No person, including Messrs. Horvath, Curran and Soderstrom, has an absolute
right to be a representative plaintiff. Rather, a person has a right to apply to be a
representative plaintiff and to have an action certified as a class proceeding or continued
as one or more individual actions. Ms. Horvath and Mr. Curran exercised their rights, and
the court selected others to be representative plaintiffs. It is now too late and it is
improper for Mr. Soderstrom to seek to be appointed a representative plaintiff of a
proceeding that has been settled. It is also too late to exercise the rights under s. 10 of the
Act. In any event, by their participation as members of the class or as objectors to the
settlement approval process, Ms. Horvath, Mr. Curran, and Mr. Soderstrom had their day
in court and an ample opportunity to exercise their rights under the Act, which in truth,
they did exercise. Indeed, the multiplicity of proceedings associated with them
demonstrates they have abused their rights, be they substantive or procedural.

[68] The premise of Mr. Borden’s argument that the representative plaintiffs in the
Vitapharm Proceedings had a conflict of interest with the ultimate consumers has already
been litigated - more than once - and the point has been decided against Mr. Soderstrom.

[69] A review of Cumming, J.’s Reasons for Decision reveals that at the early phases
of the Vitapharm Proceedings, he concluded that there was no conflict of interest at the
common issues stage. See Vitapharm Canada Ltd. v. F. Hoffiman-Laroche Ltd., [2000]
0O.J. No. 4594 (S.C.J.) at paras. 45-46 and Vitapharm Canada Ltd. v. F. Hoffimann-La
Roche Ltd., [2001] O.J. No. 3682 (S.C.J.), where the point was re-litigated. At the
approval phase, the idea of conflict was rejected by Cumming, J. as any obstacle to
certification and to the approval of the settlement. See Vitapharm Canada Ltd. v. F.
Hoffinann-La Roche Ltd. (2005), 74 O.R. (3d) 758 (S.C.J.) at paras. 43-44. And, in any
event, if Mr. Soderstrom did not wish to be represented and bound by the class
proceeding because of a conflict of interest, he had the opportunity to opt out and
advance an individual proceeding.

[70] It is true that no common issue about the quantum of the ultimate purchaser’s
interest in the overcharging was certified (the common issue going to liability only), and
it is a fact that there was no common issues trial. However, as already noted above, s. 27
(3) is not applicable in these circumstances, precisely because there was no common
issues trial judgment to bind the ultimate purchasers. Rather, they and Mr. Soderstrom are
bound because of the provisions of s. 29(3) of the Act.

[71] The alleged denial of the right to have a determination of the amount of the
overcharge is bogus and specious. In the Vitapharm Proceedings, the determination of
rights by adjudication was replaced by the binding settlement that was approved by the
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court. Moreover, Mr. Soderstrom actually knows the amount attributed by the settlement
as the recovery for the interest of the ultimate purchasers; namely, $37,077,000.

[72] Bound by the settlement, Mr. Soderstrom has no right to learn whether an
adjudication of a stated common issue about the quantum of damages would have
allocated a different sum.

[73] It may be that Mr. Soderstrom’s real complaint is that he feels that he and the
members of the ultimate purchaser class got no benefit from the settlement of the
Vitapharm Proceedings. But that too is false, and the point also has already been litigated.
The benefit (and a benefit supported by the Class Proceedings Act, 1992 as a means to
provide access to justice and behaviour modification) is that there was a $37,077,000 cy-
pres distribution for the ultimate purchaser class of which Mr. Soderstrom was a member.
Cumming, J. discussed this matter at length in his Reasons for Decision in the approval
of the settlement in the Vitapharm Proceedings.

[74] For all of the above reasons, Currie v. McDonald’s Restaurants of Canada Ltd.,
supra is also of no assistance to Mr. Soderstrom.

[75] The issue in the Currie case was whether Mr. Currie, who wished to bring a class
action in Ontario, was precluded from doing so because he had not opted out of a
Michigan class action that included non-American residents who had a grievance against
McDonald’s Restaurants arising from a promotional contest. The Court of Appeal
concluded that the notice given to Mr. Currie was insufficient to bind him and the class
he would represent in Ontario because of the principles of natural justice and the
principles governing res judicata and the enforcement of foreign judgments.

[76] In the case at bar, Mr. Soderstrom had notice, participated, and did not opt out of
the class proceedings. There is no principle from the Currie case that would preclude the
binding effect of the settlement that was approved by Cumming, J. after a diligent review
by the Court.

[77] One final point needs to be addressed. Mr. Soderstrom correctly submitted that
under s. 2 (2) of the Class Proceeding Act, a person who commences a proceeding shall
make a motion to a judge of the court for an order certifying the proceeding as a class
proceeding and appointing the person representative plaintiff. From this premise, Mr.

-Soderstrom. argued that a certification motion in the 2" Soderstrom Proceeding was
" mandatory, and thus the Defendants’ motion to dismiss cannot be heard now but must -

wait for the certification motion.

[78] This argument is incorrect. Depending upon the circumstances of each case, a
motion for summary judgment, a motion to determine whether there is a reasonable cause
of action, or a motion with respect to the propriety of evidence for a certification motion
may be dealt with before the certification motion: Attis v. Canada (Minister of Health)
(2005), 75 O.R. (3d) 302 (8.C.J.) at para. 8. A motion to strike a class claim may be
brought in advance of a certification hearing: Ragoonanan Estate v. Imperial Tobacco
Canada Ltd. (2000), 51 O.R. (3d) 603 (8.C.J.) at para. 10; Stone v. Wellington (County)
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Board of Education, [1999] O.J. No. 1298 (C.A.), leave to appeal to S.C.C. refused
[1999] S.C.C.A. No. 336; Potter v. Bank of Canada, [2005] O.J. No. 772 (S.C.J.).

[79] The premises of Mr. Soderstrom’s arguments are false and the reasoning from the
premises to the conclusion is unsound. He and Mr. Borden cannot justify continuing the
2" Soderstrom Proceeding.

Conclusion
[80] There has been repeated re-litigation of causes of actions, of issues, and of

arguments, and there have been collateral attacks and circumventions of court orders. It is
time for all of this to stop.

Perell, J.
Released: April 14, 2008
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Donmor Industries Ltd. and Factory Care Products Inc.
V. Kremlin Canada Inc., Gauthier, Keith, Nassar, Kerr,
SKM SA, Binoche, Courtarde and Vasseur

[Indexed as: Donmor Industries Ltd. v. Kremlin Canada
Inc. (No. 2)]

6 O.R. (3d) 506

ONTARIQ
Ontario Court {(General Division)
Haley J.
January 7, 1992

€ivil procedure -- Costs -- Sclicitér-and-¢élient -- Punitive
order -- Costs awarded personally against solicitor for
plaintiffs in action which constituted attempt to re-litigate
issues decided against plaintiffs in previous action --
Selicitor knowing that statement of claim contained allegations
of behaviour which did not found civil action in Ontario

-- Action amourting to abuse of court's process -- Costs
incurred by solicitor "without reasonable cause" -- Rules of
Civil Procedure, O:. Reg. 560/84, rule 57.07.

The defendants moved to have their costs incurred on a motion
to strike out the plaintiffs' statement of claim paid
personally by the solicitor for the plaintiffs.

Held, the motion should be granted:

Costs were incurred by the solicitor for the plaintiffs
"without reasonable cause" (rule 57.07). The solicitor must
have known that allegations of suppression of eviderice and
misrepresentation, if proved, did not found a cause of action
in Ontario, and must have been aware that in seeking to
relitigate thé costs of the earlier action the plaintiffs were
attempting to do indirectly what they could not do directly.
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Furthermore, the claims in the second action included claims
which were known to him to have been raised or which were
capable of having been raised in the first action.

The defendants were entitled to their costs of the action and

the motion to strike on a solicitor-and-client basis, and to
the costs of this motion on a party-and-party basis,

Fekete v. 415585 Ontario Ltd. (1988), 64 O.R. (2d) 552, 27
C.P.C. (2d) 121 (Master); Fekete v. 415585 Ontario Ltd.
(1988), 64 O.R. (2d) 542, 27 C.P.C. (2d) 108 (H.C.J.),
supplementary reasons at (1988), 64 O.R. (2d) 542 at 552, 30
C.P.C. (2d) 10 (H.C.J.), distd

Other cases referred to

Apotex Inc. v. Egis Pharmaceuticals (1991), 4 O.R. (3d) 321,
37 C.P.R. (3d) 335 {Gen. biv.)

Statutes referred to

Courts of Justice Act, 1984, §.0. 1984, c¢. 11, s. 141 [am.

Rules and regulations referred to

Rules of Civil Procedure, O. Reg. 560/84, Rule 13, rules 1.03

para. 22 "proceeding", 13.01, 57.07

J.A. Campion and PauI:NQ;RichardSOn, for defendants.
William T. Howell, appearing in person.

HALEY J.:--This is a motion by the defendants to have their

costs incurred on a motion to strike out the statement of c¢laim

and dismiss this action paid personally by the solicitor for
the plaintiffs.

1992 CanlLll 7543 (ON SC)



The jurisdiction of the court to make such an order springs
from s. 141 [am. 1984, c. 64, s. 9] of the Courts of Justice
Act, 1984, S.0. 1984, c. 11, and rule 57.07 of the Rules of
Civil Procedure, O. Reg. 560/84. Such an order is unusual and
one pregnant with serious consequences for not only the
solicitor but for the profession in general. For that reason
the rule reguires that the solicitor be given a reasonable
opportunity to make representations to the court and to retain
counsel for that purpose.

On November 19, 1991 a motion was brought by the defendants

to strike out the statement of claim and have the action
dismissed. Mr. Howell represented the plaintiffs on that motion
and argued against the motion. At the end of the argument
counsel for the defendants indicates that it would seek to have
the costs allowed on a solicitor-and-client basis and charged
against Mr. Howell personally. On November 20, 1991 I made my
endorsement [now reported, p. 501, supra]l dismissing the action
and adjourning the matter of costs to allow the defendants, if
so advised, to give notice under rule 57.07 to Mr. Howell. I
then, I would have had no hesitation in awarding the costs of
the motion and of the action to the defendants on a solicitor-
and-client basgis.

‘On December 6, 1991 the defendants served Mr. Howell with the
notice of motion under rule 57.07 returnable December 16, 1991.
On that latter date both Mr. Howell and counsel for the
defendants appeared: Neither was gowned because they had
anticipated they would be heard in my chambers. Counsel for the
defendants was prepared to p¥oceed, but Mr. Howell took a
preliminary objection that there would not be time that day for
the argument to be heard as he expected the matter to take a
full day and the court was net so available that day.
Accordingly the motion was adjourned to January 6, 1992 at 10
a.m. As of December 16, 1991 Mr, Howell had filed no factum and
no material in response to the motion. The court then directed
that if he wished to file material he should do so on or before
December 27, 1991 so that the defendants would have an
opportunity to respond. Mr. Howell advised the court that he
did not expect to retain counsel for the motion.
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On January 3, 1992 Mr. Howell served the defendants'
solicitors with material. On the hearing counsel for the
defendants objected to the court receiving the material and I
refused to do so. Later I also refused to allow Mr. Howell to
call Mr. Turner, the main shareholder of the plaintiff
corporations, on the basis that his evidence could have been
reduced to affidavit form and delivered by December 27, 1991 as
stipulated on December 16, 1991.

Mr. Howell was gowned for the motion. He was unrepresented by
counsel. Mr. Turner sat at the counsel table with Mr. Howell
but did not address the court.

I relate these details as Mr. Howell argues that he has been
denied natural justice in that he was not made a party to the
proceedings or allowed to intervene under rule 13.01. I am
unaware of any motion for leave to intervene brought by Mr.
Howell. In any case intervention is limited by Rule 13 to a
"proceeding" which under rule 1.03 para. 22 is defined as an
action or application. In this case Mr. Howell is fully aware,
as counsel for the plaintiffs who was present and argued on the
motion to strike the statement of claim, of all the things
which occurred on that motion. This is not a case like the
circumstances in Fekete v. 415585 Ontario Ltd. (1988), 64 O.R.
{(2d) 552, 27 C.P.C. (2d) 121 (Master) and (1988), 64 O.R.

(2d) 542 at 552, 30 C.P.C. (2d) 10 (H.C.J.) [which are
supplementary reasons to (1988), 64 O.R. (2d) 542, 27 C.P.C.
(2d) 108 (H.C.J.)], where it was sought to charge a
solicitor who was no longér retained and who took ng part on
the motion:

I am satisfied that Mr. Howell had‘prcper'and reasonable
notice @s required by rule 57.07 and that there was no denial
of natural justice.

On the métion on November 19, 1991 I found that various
paragraphs in the statement of claim should be struck out for
the reasons set out in my endorsement and that overall the
commencement of the action was an abuse of the process of the
court and that the action was dismissed rather than allowing an
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opportunity to amend. Because of the nature of many of the
allegations contained in the claim which were by the
defendants' material, which was not cross-examined upon, OY
responded to in any way, shown to be unfounded and because I
found that the issuing of the claim was an abuse of the process
of the court, I find that costs should be awarded on a
solicitor-and-client basis.

The remaining question is whether the defendants have shown
that these costs have been caused to be incurred by the
solicitor for the plaintiffs "without reasonable cause or to be
wasted by undue delay, negligence or other default" (rule
57.07) . The only part of the rule which applies, in my opinion,
is whether costs were incurred without reasonable cause. The
onus is on the defendants and I am satisfied that while that
onus is not one of beyond a reasonable doubt, the serious
nature of the allegation should only be found proved on clear
and cogent evidence.

The statement of claim was prepared by Mr. Howell. It is 25
pages long and contains 90 paragraphs. It contains claims for
malicious prosecution, suppression of evidence,
misrepresentation and relitigation of costs. I am satisfied
that Mr. Howell, who is of obvious ability, knew that
suppression of evidence and obstruction of justice, if proved,
were crimes and would not alone found a civil action in this
province. I am also satisfied that he was aware that in seeking
to re-litigate the costs of the earlier actions in this action
the plaintiffs were attempting to do indirectly what they could
not do directly. Even more important is the fact that he knew
that the claim in this second action included claims which were
known to him to have been raised or which were capable of
having been raised in the first action and which were known to
him to exist at the time of the first action. Mr. Howell says
that he knows more about the first action and its surrounding
circumstances than anyone else. He was counsel for these
plaintiffs who were defendants in the first action throughout
the whole of the proceedings which took some five years before
the courts and which are still not completed.

Mr. Howell admits preparing this statement of claim in April
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or May 1991. At that time he had launched a motion to set aside
the original judgment of Philp J. in the first action. (The
motion has still not been heard.) He says, however, that after
preparing the statement of claim he gave it to his clients and
then left for England. He said he did not issue the statement
of claim on June 11, 1991 and that he had no knowledge of its
issue until later. He argues, therefore, that he has no
responsibility for what is contained in the statement of claim
even though it bears his name and address as solicitor for the
plaintiffs. I reject his argument. He must have known the
statement of claim was issued at least by July 29, 1991 when he
wrote to Mr. Keith, one of the defendants, as follows:

With respect to the suit initiated recently, you are named as
a defendant because of your ill advised visit to the premises
of Factory Care Products Inc.; you were not acting in your
capacity as Counsel. After that time he took no step to
remove himself as solicitor of record and in fact appeared as
counsel on the motion to strike out the statement of claim
and argued vigorously in its defence. I do not see how he can
now disavow any responsibility for the statement of claim and
its contents and say that any allegations were the
responsibility of the plaintiffs alone.

I am satisfied that Mr. Howell was in consultation with his
clients and was the legal mind which, at the very least,
supplied the method by which the material of the plaintiffs
might be used in an action against these defendants. The
plaintiffs may well have given him instructions to proceed in
the fashion he outlined in the statement of claim but he was
the solicitor and he was under a duty to advise his clients
concerning thé Taw and the use of the court's process. I find,
therefore, in'allowing thé statement of claim to go forward in
the form it was he has caused the defendants to incur costs for

their defence and of these motions without reasonable cause and
that he should share the responsibility for indemnifying the
defendants accordingly.

Counsel for the defendants has filed his bill of solicitor-
and-client costs setting out the amount the defendants seek
as complete indemnity to which they are entitled. The principle
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of complete indemnity has recently been stated by Henry J. in
Apotex Inc. v. Egis Pharmaceuticals (1991), 4 O.R. (3d) 321, 37
C.P.R. (3d) 335 (Gen. Div.). I find that the bill of costs
submitted does not contain extra charges beyond the reasonable
scope of the litigation and the preparation and presentation of
the client's case. I note too that the hourly rates are shown
in the bill of costs. I have asked counsel about each one and I
have no reason to doubt their accuracy. Accordingly I fix the
defendants' solicitor-and-clients costs of the action and of
the original motion at $29,087.32. These costs shall be paid on
a joint and several basis by the plaintiffs and Mr. Howell in
his personal capacity.

The defendants are also entitled to their costs of this
motion but on a party-and-party basis. I fix these costs at
$3,500 and order that they be paid personally by Mr. Howell

alone.

Mr. Howell also submitted a bill for his costs pending the
decision and is now concerned that it may have contained an
error. I appreciate his having advised the court of his concern
but do not think it is necessary to consider his bill of costs
further.

Order accordingly.
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JUSTICE PATRICK SMITH

DECISION ON COSTS

Introduction

[1]  The narrow issue before the Court is who will pay the costs ordered on February 27, 2017
following the dismissal of the motion brought by Bending Lake Iron Group Limited (‘BLIG")
and as clarified by email dated February 28, 2017.

21 My endorsement on February 27, 2017, as clarified by an email to counsel February 28,
sets out in detail the history of the proceeding however a brief overview is necessary to provide a
contextual framework for this decision.
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Overview

[31 By Court order, dated September 11, 2014, A. Farber & Partners Ltd. were appointed the
Receiver of all assets, undertakings and properties of BLIG.

[4] On November 27, 2014, the Receiver sought and obtained an SISP Order which
authorized it, inter alia, to conduct a sales and investment solicitation process for all or part of
the property and assets of BLIG.

[5] On January 8, 2016, an approval and vesting order was issued approving the sale
agreement between the Receiver and the Purchaser. That transaction closed on November 18,
2016.

[6]  On Jamary 13, 2016, BLIG filed a Notice of Appeal with the Ontario Court of Appeal
which was followed by motion for Advice and Directions motion filed by the Receiver,

[71  On January 19, 2016, BLIG filed a motion in the Ontario Superior Court requesting leave
to commence an action against the Receiver for damages resulting fom the alleged failre of the
Receiver to uphold the honour of the Crown and the Crown’s fiduciary duties to the affected
Aboriginal Communities. BLIG did not file a confirmation that the motion was proceeding prior
to the motion date scheduled for January 28, 2016. '

(8]  On Jamuary 19, 2016, BLIG ako flled a Request for Leave to Appeal the decision of
Justice D.C. Shaw dated January 8, 2016, In the Request for Leave, BLIG asserted, inter alia,
that Justice Shaw erred in failing fo consider the alleged fiilwe of the Receiver to uphold the
honour of the. Crown and the Crown’s fiduciary duties to affectéd Abofiginal communities.

[9] = On March 22, 2016, Brown J.A. released reasons quashing the Notice of Appeal and
directing that leave to appeal the January 2016 ordets was required..
[10] On March 24, 2016, BLIG filed a motion with the Onitark

.; , tio Cotitt of Appeal seeking leave
to appeal the January 2016 orders and the Jannz -

; decision of Shaw J,

[11] On June 16, 2016, the Ontario Court of Appeal released its reasons denying lkeave fo
appeal.

[12]  On December 1, 2016, BLIG ‘was assigned info bankruptcy. MNP Ltd. was appointed the
Trustee. '

[13] On Jamuary 17, 2017, the Trustee sent notice to the creditors of BLIG indicating that it
would not pursue the BLIG Leave Motion and if credifors wished to do so they must comply
with section 38 of the Bankruptcy and Insolvency Act, RS.C. 1985, ¢, B-3, as amended. (the
“BLA™). )

[14]  On Febmary 6, 2017, counsel for the Receiver served motion materials requesting a
distribution and discharge order. The motion was returnable i Thunder Bay on February 23,
2017. |
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[15] On February 17, 2017, Mr. MacRae, pmpomng to act on behalf of BLIG, advised
counsel for the Receiver that he would be pursuing a claim against the Receiver and seek other
relief on February 23, 2017 — the return date for the Receiver’s motion. Shortly thereafter,
motion materials were served and filed.

[16] On February 23, Robert MacRae appeared and advised the Court that he had been
nstructed by BLIG to bring the motion and that he was representing the Directors and Officers
of BLIG. He asked that the Receiver’s motion be adjourned to allow him time to bring a motion
to set aside the bankruptcy, time fo pursue a constitutional question, to seek intervenor status for
the Wabigoon Metis Indigenous Commumity and to obtain an order prohibiting the Receiver
from continuing to act because of an alleged conflict of interest.

[17] The curent Directors and Officers of BLIG are J. Chris Bailey, Dawn Elaine Mackay-
Daynes, Henry Grant Wetelainen and Henry Clayton Wetelainen.

[18] On February 27, 2017 the BLIG motion was dismissed as an abuse of this Court’s
process, as a collateral attack on prior orders of this Court and of the Ontario Court of Appeal
and that the issues raised were res judicata.

[191 The court’s endorsement dated February 27, 2017 followed by an email dated the next
day awarded costs in favour of a) A. Farber & Associates Inc. in ifs capacity as the court
appointed Receiver (the “Receiver”); b) the Applicant, 2403177 Ontario Inc. and ¢) MNP Ltd. n
its capacity as Trustee in Bankruptcy in the amount of $5,000 each.

Discussion

[20] The Applicant, Receiver and Trustee now seek an order that the Directors and Officers of
BLIG and Robert MacRae are jointly and severally liable for the costs award.

(21] The BLIG motion that was retumable February 23, 2017 states that it was brought on
behalf of BLIG. The Trustee was appointed Licenced Insolvency Trustée of BLIG’s Estate on

December 1, 2016,

[22] The BLIG motion, supported by the affidavit of Henry Wetelainen, sought relief pursuant
to section 38 of the BI4 to permit BLIG and Henry Wetelainen to pursue remedies as the “s. 38
Creditors.” Henry Wetelainen is the President; CEO and major shareholder of BLIG.

[23] ©On several occasions prior to the return of the BLIG motion, the Trustee wrote to Mr.
MacRae asking him to comply with Rule 15.02 (1) of the Rules of szzl Procedure and to advise
whether he orhxs client authorized the commencement of the proceeding and to explin how he
and/or BLIG could have standing beforé the Court given BLIG's assxgnment into bankruptcy.
Mr. MacRae failed to reply.

[24] By virtue of the appointment of the Trustee neither BLIG, its officers and directors and/or
Robert MacRae bad authority to bring the motion since all athority to do so had vested
exclusively in the Trustee.
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[25] The record shows that the s. 38 creditors of BLIG had not filed Proof of Claim in BLIG’s
bankruptcy. It was procedurally incorrect for BLIG to attempt to obtain an order under s. 38 of
the BIA since that section requires the motion to be brought by a creditor.

[26] The attendance of the Applicant, Trustee and Receiver at the BLIG motion and the filing
of the First Report by the Trustee should not have been required. Given the insolvency of BLIG
the costs ordered will rank in pari passu with all the claims of BLIG’s unsecured creditors and
hence will only be paid if ordered payable personally by Mr. MacRae and/or the Directors and
Officers of BLIG.

[27] In bankruptcy proceedings, the Court has a broad discretion to award costs under s.
197(1) of the BIA:

197(1) Subject to this Act and to the General Rules, the costs of and incidental to
any proceedings in court under this Act are in the discretion of the court.

[28] The Ontario Court of Appeal has ruled that, pursuant to section 197(1) of the BIA, the
cowrt has the discretion to award costs against a non-party where there has been fraud or an
abuse of the court’s process in general and the bankruptcy process i particular. (/730960
Ontario Ltd., Re, 2009 ONCA 720; Dallas/North Group Inc., Re, 2001 CarswellOnt 2344)

The Claim for Costs Against Henry Wetelainen

[29] I find that the motion brought by BLIG based upon the affidavit of Henry Wetelainen is
an abuse of the Court’s process and of the bankruptcy process. The issues raised in the motion
were rendered res judicata by previous court decisions and constitute a collateral attack on the
decision of Shaw J. and the Ontario Court of Appeal

[30] The BLIG motion was filed when it was clear that BLIG had no standing to do so and
when it was incapable of satisfying any costs award.

[31] 1 agree with the submissions of the Applicant, Trustee and Receiver that Mr. Wetelainen
and/or the directors of BLIG should not be allowed to hide behind the insolvency of BLIG to
avoid the cost consequences of bringing an improper, frivolous and abusive motion.

The Claim for Costs Against Robert MacRae

[32] Costs should only be awarded personally against a lawyer in exceptional and rare cases.
(Young v. Young, [1993] 4 S.C.R3)

[33] Rule 57.07 (1)(2) of the Rules of Procedure provides:
57.07 (1) Where a lawyer for a party has caused costs to be incurred without

reasonable cause or to be wasted by undue delay, negligence or other default, the
court may make an order,
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(a) disallowing costs between the lawyer and client or directing the lawyer to
repay to the client money paid on account of costs;

(b) directing the lawyer to reimburse the client for any costs that the client has
been ordered to pay to any other party; and

(c) requiring the lawyer personally to pay the costs of any party. O. Reg 575/07,
s. 26.

(2) An order under subrule (1) may be made by the court on its own itiative or on
the motion of any party to the proceeding, but no such order shall be made unless the
lawyer is given a reasonable opportunity to make representations to the
court. RR.O. 1990, Reg. 194, r. 57.07 (2); O. Reg. 575/07, s. 1.

[34] A two-part test is required when determining the liability of a lawyer for costs pursuant to
Rule 57.07: 1. Inquire whether the lawyer’s conduct falls within Rule 57.07(1) in that it caused
costs to be incurred unnecessarily and 2. To consider whether costs against the lawyer personally
are warranted.

[35] I find that Mr. MacRae’s conduct falls within Rule 57.07(1). But for the BLIG motion the
Applicant, Trustee and Receiver would not have incurred the costs of attending before this court
on February 23. The BLIG motion was a complete waste of time and money. BLIG had no
authority to bring any motion or to oppose the Receiver’s motion. All powers had vested
exclusively in the trustee upon the bankruptcy of BLIG. Only the Trustee had standing to bring
the BLIG motion and Mr. MacRae was aware of this.

[36] Mr. MacRae purported to have standing before this Court on February 23, 2017 stating
that he was acting on behalf of BLIG, its Directors and shareholders. He had been asked several
times before the return of the BLIG motion by counsel for the Trustee to confirm who he was
acting for and on what basis he believed BLIG had standing to bring the motion. It was only on
the return of the Receiver’s motion 