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1 Progeediiigs talken in the C’@m‘{ onuﬁ,eiI $ Benfﬁz éfAIBarbi, Law GQUI& Bdﬁﬁﬂ:!:m, ﬁiberﬁa

 Jp—

7

11

4 AA%@%Z@I@_ _— . . mg Session
5 Ths Hendutable Couit of Queen’s Bench of Albstia
& N, Justiés Themas
§ CILA. Platten, §.C, Por Catherins Tyinn
§ €. Osuladini Tasr Catherfns Twinn
10 L. Maj Bor the Minister of Aborjginal AfBis asid
Northers Development
12 1.L. Hadtchisgn For the Public Trustes of Alberta
13 D.C. Bonora For Sawzidge Trastees
14 A. Loparco For Sawrldge Trastess
15 ML, Golding, QL Por Patticl Twint, «f 4l
16 BH. Moisad, QC Fr Sawridge First Nation
1? G Joshee-Argal Por Sawiidge Pifst Netion
I8 8.4 Wanke For Muozris Stonest, g2l
1) o "

3

22 Discussions

3

25 .

2%  Ate you going to do the intoductians?
27

2%

3% THR COURT:

31

32 MR. MOLSFAD;

33 M. Bonors and Ms, Lopatca.
34

Good moming,

1 have heen assipned that tasle, St
All sight,

We have, representing tle Suwridge Trustees,

35  We bave representing fhe Publip Tm;stee M. Hhutcliisar. Me Meshan is nef with us

3§ today,
37

38 ‘We hiave sepresenting Catherine Twinn, Ms. Platten, and Ms, Osoaldind,

39

41

40 'We have myself, Sir, sed M. Toshee-Amal represenfing the Sawrids Bist Nasion,
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We have representing Mr. Morris Stoney, &t al, Ms. Wanke.

E.

A 1 : il ) . £ qe
And we bave topieseating Patrick Twinn, ef af; Ms. Golding.

We also have in afendénce from the Minister of Aborigial Affalvs and Netffein
Dievelopment, Ms. M5 foi the Depariment of Justice,

We ~ a3 you can see from the agnda that was, sent 6 you yesterday, the fixst Hern on the
agenda i the Rule 5.13 spplication -

= ~ _
£ ‘0 00 1 O8N U B LD DD e

11 THE GOURT: . ¥Yes.

12

13 MR. MOLSTAD: ~ ofi membership and cosls And I'd, fike to
14 puess that the owtfers affer that are noi gdiz‘ag to take too leng, but that is a giisss in ferms
15 of the other matters (INDISCERNTBLE

RES .

17 THE CDURT: " Yeah, I saw that revised aganda this moming,
18 Thanks for sending it fn, Buf I think what I*m going io do is I'm going fo reorder if,
19 betause it looks fo me Tom the revised agends, the only matter that may take some tme
20 s actually your application.

21 ._

22 MR. MOLSTAD: That mgy be the case.

2‘3

24 THE COURT: Si Iet's se¢ if we ean move some of the
25  counsel aloag heta.

%

27 MR. MOLSTAD: Well, o — we're all in your haads, Sir, g0, . .
28

29 THB COURT: Al right.

30 ~

31 MR, MOLSTAD: "What, rder are you proposing in.

33 THE CODRT: Oh, I’'mi propesing just na._mial ehambers:

34  prooess; that is the consent order first, gét i resolved and dealf with. That would be --
gz MR, MOLSTAD: Number 42 |

iz THE GOURT: Numiber 4, the ¢onsent order. And then we'll
39 deal with these adjoumnment retuests and —

fil MR. MOLSTAD: AIl right. Before T sit down, biefbre we siart the

A059
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Rule 513 applicatioh, T've had some discnssion svifh iy friend amd T have a fow
prelimainary cothimests betbrewe start that,

1
z
oo e s S i s v i SRS W A A

4 THE COURT: All nghi_
5 _
6 MR. MOLSTAD: Okay? Thank you, Sir.
7
8 THE COURT: Cestainly, And I think T will - that’s usefil,
§  besaise I tiink Pve teviewed that material and T can furiow 1t down Fiirly quickis,
e
{1 MR, MOLSTAD: Thanl yor.
i2
13 ’EH"E COURT CLERE:
14
15 THE COURT: Mr. Molstad, Q.C,
16 ;
17 MR. MOLSTAD; Semy.
18
19 Suhnii$sions by Ms, Bonora
20
2t MS. BONORA; Sir; youll reeall that in this application, there
22 were basically two Bsues. One wes the henefickiy desipration and the seoond was o
23 copfirm that fhe tepsfer of assets fom the 1982 Trast to the 1985 Trost were— was
24 approprafe; and that we've Tuf that issus behind s, Aad through fhe work of connsel,
25 we've been dble to reach agresment on flie Issue of the transfer of assels.

26

27 Ibslieve, Sir, you received o hifef feotizus aid 4 copy of the consent order.

28

29 THE COURT: did, And thask you very umoch far the brief,
30 because it males it pretly tlear —

31

32 MS. BONORA: Yegh, 86—

13

34 THE COURT: - wdll, what the basis for i is, 2nd Pmm
3% cerfainly satisfied thet the consent order is appropriate and propesly basedt i Tamw.

36

37 MS. BONORA; 8ir; [ will not take afiy more #me then. If
38 yew've read the brief, T réally have nothing else o add to the submissions that we've
3  made. And so, therefore, ¥ think my ffends would like to make « fes sommssts, and UH
40 Justrespend to those If there’s anyfliing else, unless you have any questions for me.

41

Sorry, Sir, what wes your name?

AO60
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4.
1 THE COURT: All right. I wonder if, eoutise], if you 'wouldn't
2 mind just menffoning your siame before you speak just so fhe clek can keep track of
3 whns ¢ qnp-a'fn-nn*]
4 '
5 MS. BONORA: Dorfs Boners of Dentons jnst spoke, Thank
6  yeii, Sin
7
§ THE COURT: Fhanks, Ms. Bonora.
9
10 Subinistions by Ms. Hufchisen
11
2 MS. HUTCHISON; Good moratrg, My Lord. Janst Hudchisen for
3  the Publip Trustes of Alberts.
4
15 Very bifef comtitents, My Lord, simply fo give the Court seme ides of why the OPTT,
16 and I befieve Ms. Platisin will speak i, trustes Twinn, why we wersn't able fo antive at a
17 Joint rief, 25 well as 4 consent order. And it was siraply a malter, My Loid, of %odie of
18 the wording around the facts and the evidents and what syidence was actially available,
19 as well as the final paragraph of the bifef Conussl Just really weren's gble to quite agres
20 baw to characferize some of the issues arvmid ateounting,
21
22 The -~ the Public Trusisy would jugé like it neted on reword st Hs pusﬂmn on the
23 consent order is that when i tharﬂlsﬂnsreiéremetoamnﬁnamfhepmambism
24 paragrapli 2, that fucludes an individual accommiing, as well a5 & passing of acoonnis
25  And, of course, My Lord, for fifuré referenee, the passing 6f ascounts for the five trusts
26 ould occur logically within this proceeding, affer bensficiary identification is dealt with.
27
2%  Buf thats all we Rave o say, My Lord,
25
30 THE COURT: All right. Thaok you, Mg Platten?
31
32 Submissions by Ms. Platten
33
34 MS. PLATTEN: Six, I think these are also our suhmissions, and
35 sowe don’t really anyiling further To say,
3%
37 THE COURT CLERR: Soity, your name, for the eeord?
39 MS. PLATTEN: Sorry, Karen Platfen fr Catberfne Tywinn,
40

41 Sabmissicus by Ms. Golding




L

indfvidual bemeficiaries.

O wd A G 4
V

et

12

14.

16

17 THE COURT:
18

19 #MS. BONORA:
20

21 WS, MAT:

23

23 MB. BONORA:
25 THE COURT:
26

27 M3 MAT:

28 i the back
29 '

3¢ THE COURT:
31

32 Submissions by Ms. Maj
34 MS. MAJ:

35  Ms Platten’s comments, My Lord,
36

38 getan with i
39

46+ M. Bohom?
41

_ Sir, Naney Golding fom Borden Ladner
- Bepnis in Lol andlpre-nev do-fhese — Mk swatier, acting on belalf of several of the

1 jush wartsd 6. comment Hrat my ofient wasi'f involved in this order, and so we doni't
intend fo yake any commment on . Homeever, we & want it noted that e understanditig
Is the arder ¢ withont prefudice te the Fghts of eur client to request mi actrmiin
relates o the 1982 and 1985 Frusts, and for any relist that might come from st

g as it

Thank you, Ms. Botora, dny —

Just pne -~

Look, 1 —~

-- comypent, Sin

Serry, sotr¥

OF; 5ty -~ iy apologies.

You —~ yon ¢an sgy semathing, but if -

That's ol g IF%s himed - if°s hatd to see me

Quite frankly, yoit are 0ok a party af -

I was shuply going io attually egho

Yeah. Well, okay. Well, just echo it and Jefs
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Submdssions by Vs, Bonora

MS. RONORA: Tust 6o comment. Ms Huiddson said thal the
conseiit order was based on the acounting naturally ecemrring in this grocesdiag, aod that
was not discussed until yesterday morning. SorI don’t think 7 is the basis for ﬁhe ¢onserit
oidef, and that & a very bive issue in ferms of how the accountinig will pivessd. So T —
we just aeed to ~ I'm nof sure fhaf gou will be hearing that accounting, That is an issue
that yei'll hear abont lafer in terms of how that’s going to happen, so1 .\

'\DOON-G\M-J&UJN'—‘

1 THE COURT: All right Mr. Molsted, you don’t have
1]  anything to say?

12

13 MR. MOLSTABD: I dow't have anything 1 sgy. My mame is
14  Mr. Molstad.

15

16 Ovder (Consent Order)}

17

18 THE GOURT: All right. The tosént order heing sent {0 me
19  with the brief, as T - just 86 it's clear on the record, ¥ did review that brfef and it was
30  very helpful fo the in terms of provi‘dihg a legal basis for the consent erder. Plus, the
21 Summary of Facts hélped put me in the pieture again.

25 Sothe consent order is granted, and there if is,

24

25 MS. BONORA: Thank you, Sir.

%

27 THE COURT: . Medam Clerk, if you wouldi’t mind handing
28  that to Ms, Bonora:

29

30 Submissions by Ms. Bosota {Distribution Proposal Adjournmiént)

31

32 MS. BONORA: Sir, perhaps P'It speak fo the adjommnment i
33 respettof the distribution proposal next.

34

35 THE COURT: &l right. Sure,

36

37 8. BONQRA: Sit, the - you*ll tecall in your December 17th,
38 2015, decision, you asked the Trusfees to present 4 dism‘bumm proposal aiid 1o have it

3 approved by the Coutt, and sa we, in fact, submitted the disiribution prapesal to the-

40  Couit ‘We then fifed & brief in fespect of approying fhat distritution proposal, and hfefs
41 have been filed by the Office of the Public Guerdjan and Trustee, and by Catherine

E P AN
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7
Twion,
. Subsequent fo fhe filing of those hneﬁ Wa ek app ions by Morrds Stoney and
his brofhers and sisiérs, and fror Patrick Twum, 1 his faumil Sheiby Tivina 4iid Debra

Sarafinchin.

In respect of the stmding of those parties and whether fhey ae bensHeiartes, we beliove
flat antl thiese apyhcatmns are heard, fiaf, a5 beneficiaries, they probably have = sight to
,speak. IF they, i fact, ﬂebmeﬁmnm%dﬁ&gamgmmueﬁﬁ%pmmﬁey
10 have & right £ speak to distribution, #ad so we think it apprapriafe 1o postpose that {ssne.
11 T¥'s ready fo g0 once we've delermined the standing of the varions ofhes parties and — and

12 i would B¢ our submission fhiat especially with respect fo fhe clismts Ms, Golding
{3 represents

M oo e ON LA DN b R

15 So these 4ie my submissions fa fespect of{haad_;oummeﬁii and I Hhiik all comse] ars on
15  botrd with that ad}eumment egiiest

17

18 THE COURT; So. butls the disfibution plan, T eall 1, plos
19 e issue of = the cutstanding issue of who fhe Beneficiaries are?

720

21 MS. BONORA: ¥es. So the beneficiary definition is alsa

22 postponed. Counsel have advissd thet they Believe it would be perhaps a two-day
23 application to deal with that pasticular issug, and so we still have to deferiiine gxacily

24 how we'rs gplng fo coms fo bring that issue efbre the Court. We'te slf T discussions
2> among gounsel on that issue,

Well, fiank you fop fhat, bur Pl give you my
2 thinking on that isses. T'm inelined fo send that fssus to teial, and & Wonffbemehsamag
28 i B will be some offier jodge. P'm fndfng that the estimafés of connsel In iy matier
30 aren’t feo acourats; and given the nature of His liigation, m thinking ~ niy thiddng is,
31 Tm oot making an veder, but P'm thinkdng fhis i not soing to be defeshtined an the basis
32 ﬁf aﬁdavi’t evidance. It's golng o go fo 2 trial 4nd get this fhing resalved once and for
33 afl. So~

34

35 MS. BOMORA: Themk you, Bir.

36

¥¥ THE COURT: = Just 80 yoir kitow my #hinking on it.

38

39 MS. BONORA: And it —

40 '

41 THE COURT: And that you might want to start preparing =

A0B4
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contingency plan arouad that appioaeh.

1

Z.

3 MS. BONORA M-bm That's very haxyz.ul to all counsel,
4  because there was some diseussion abeut whether you would, in fact, hear that
§  application, and there was e discussion abeut whether we nesded to make an application
6  about whether you wauld hesr that application, S¢ if; in fact, ysu afe saying peshaps you
7  won't and fhat it should move to a trial, trat gives us soine direcfion Ip emr next
8  discnssious about scheduling and moving tewards: that.

9
10 THE COTRT: Okay;
11
12 MS. BONORAx So thank yoit for those comments.
13
14 THE COURT: Yeslt. No, [ — the reasen Pm. saging if 45 1

15 really pame on to this before we had 211 soris of fules around esse mzmagement f —
16 penerally; and Speeifically in commercial malters I mean, case managess ar¢ imeant t0
17 deal with process issues, and not substantive dispufes. I mezn, We deal with a et of
18 dispukes over the appmpnate process, but this one is going off in the direction of a Hivre
19 general disputs. So that’s why Pm thisking about it, and T - and elesdy if it went to a
20  trial, I would not be the case manager 5 fhis oase.

21

20 MS. BONORA: Yes, Sir.

23

24 THE COURT; Afl right?

25

26 MS. BONORA: Se perhaps if Jou eould leave the issue of the

27 achual prosess and whether it would be 4 fial or whether connsel may be zble to agres
28 fhat it condd proceed by affidavit evidence, and whether we could maybe discims that
20 befors you made a decision About fhat end we could make soms ~ even if we just did i
30 by wdy of weitten submissions to-you, thit would be helpful to all of us, I thifk, to have
31 s consider that and consult with gut clisnts.

"
33 THE COURT: That would be satisfactory te me.

34

35 MS. BONORA: Thank you. Mr. Molsted Just asked nis if you

36 wore talking about teials of offier fstuss off e sgenda, but I think you’re just talking
3%  aboiit -~

38

39 THE COURT: Ng, I'm =

40 .

41 MS.BONORA: — the definition of beneficiary, which was the

B
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Qudey (Mistribution Propesal Adjournment)

5 THE COURT; That's - well, 1 fhitk # ~ my geil here has
6 boonto my and get s Hfigatfon Rovussed, of tefenssed in same ¢ases, and # does seem
7 that fhe issies are namowing, which i sost of the fimcfon of & cate manacer. We're
8 dewn {0 the — wrell, the distribution plen, Tl call &, appears to be geiterally aesepidble,
7 subjsct 3o Soms latecomers having 2 Took #t it Whether they'll have angilitng to say is
10 &b to be deotded, but my thinking is that the distibution plan looks like #s — 1 msan,
11 Pyeread it. B seoms gofite reasonsble. & Tooks like fiaf fssue is golng to get swept off
12 the fable. The — so-the one vutstanding isue is the — the seope of the beneficiary provup.
13

14 MS. BONOR#A: ) Thank yor, Sk

15

16 THE COURT: So your request for as adjoumment on the
17 distibuiion proposal spplitation snd — i adjorrned gine e

18 .

19 Snbmissions by Ms. Bonoes (Standing)

26 :

21 MS. BONQRA: Thaak yon, Sir.

22 :

23 Derhaps, Sir, we eould deal with number 3 osi the lisy, becapse T don’t helieve Ms. Wanke
24 has any other matiers that she wonld be attending jo, T don’t kiow that for surg, but
25 the ~ $o the application with respect 4 Mk Stogey is 2n applicaficn. R standing, #n
26 applicatiots % be defermined % 3 beneficiiry, ‘We're asking that ttfer fo be adjourned,
We just got sepved, with i Obviciisly, thew mseds to be some dissussion aromed exastly
Whai's geing to happen with thet and questienfig, And T don't think thers’s uy
opposition fo that tequest t adjourn, but T will leave it for Ms, Wanke to speak, and
Mz, Molstad would ks fo address it, as well.

'\Q: ‘Qa

2E B8

32 THE COURT: _ At dight Well, Ma Wanke, you'ss the
3% applieant — iepresenting fhe apglicant, s0 i you'd like to spedk fitse?

35 Subiafssions by Ms. Wanke (Standiug)

36

37 MS, WANKE: o T am, My Lotd % have no Iswe with
3% M Bonom's requsst to adjoum the matfer. She had proposed that counsel have 7
39 eonference and some fo you with 2 prapossl in ferms of timelinsy ahd hovwe the matter will
A0 be Kentd, and we fhink fafs reasciable. And we think counsel can certainly do that by
41  vonsent.

A0B6
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0

{ :
2 We have some conosms that matfers will be decided in this ptdbeeﬁing before the issge of
3 o ﬂrml:czﬁd-n i determined i gur qnng cafion dossa't meve Beward in a ‘f‘u‘.ﬁhy e,
4 and we'te wondsting if it would be appropriate to suggest that our application would be
5  determined first, befare aiy more mafters of ~ thut effest M. Sfoney and His brothers and
&  sisters ate heard and deférmined, or, in the alfestiative; at the very feast if we could be
7 added to the seryies list while thefr appiica,tmn is pending €6 we receive nofice of what's
8  gpning on in this procesding.
9

16 Sir, Pd =~

i1

12 THE GOURT: Okay.

13

14 MS. WANKE: I'd also like to speak brefly €0 Mz Molstad

15 speaking. I understand that M. Molstad wants jo speak teday. I appretiafe that there’s
16 ﬁkely hﬁdly anyfhing of subshince thafs going to be said or deterinined od the
17 adjoumittent application, singe nething of -- no mert degision is being made, but as a
13 mattes of prece-dcmt we think it's important to note that flie Sawiidge First Nagion was, in
19 yoirr deeision in 2015; expressly #oted fiot to be a party to Hese progeedings, and rights
20  anid benefit flow and obligations flow from bemg & party. Singe fhiey’te not a party or &
21 fespondenf to our application, odr positlen Is they would first need to seck standing to
22  make apy submissions. And, dgain, nothing of mert or substafice i heing defermined
23  ioday; but for precedent, 1 itk s important that prior fo Sawridge First Nation having &
24 say on auything b 4o with our application, fhey Fest safishy the Court they have standing

»

23 tospeak

28

29 Submissions by Mr. Molstad (Standing)

30

3t MR. MOLSTAD: Well, we haven't Beeni named as a cespondent,

32 However, my Hisnd’s application sefs ouf as ooe of the gmunﬁs that Mr, Stoney #nd his
33 siblings are membets of the Savridge First Natior. So & & a matter that divectly affocts
34 the Sawridge First Nation.

35

36  We can tell you fthat we will be making an application to intetvens in fhis rhatter and
%7 participate because of fhis allégation. And also you may or may not bS aware that this
38  isue hes been litigated befbte & number of courts previously, mbludmg tha Federal of
39 Cout of Appeal, ihie Federal Court and the Canadizn Huimah Rights. Coromn:

40

4] THE COURT: Thank you

A0G7
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2 MS WANKE:
I T 1ccm=

4

g

7 MS. WANKE:

8
10
11 MS. WANKE:
12
13 THE COQURT:
14
15 MK. WANKE:

16  isd*th matter ’for —

17
18 THE COURT:
19

20 MS. WANKE:

21

22 Order (Standing)
2

24 "ﬂH;E COURT:

iy now

26

11

But the issue that’s been litigated is a different

Wl -

The issue of being a beneficiary of the Trust --
Ckay. Well, look -

-- versus being a present day member.

= Ity not. going to ot infe i,

And it~ # simply — youw'se rght It simply

Well, lat me ~
Lef me = Pll give you some direction right

Z7  You can make your application i wrifing, with a wrifen brief, serve it on all of the
28  participants who are here today. They can réspond, or not, and you can include in that the
2%  Sawridge First Nation application for intérvenor stains. This matier will be desls with in
30  waiting. It will not bs the subjest of court appemance. Yeou san shnid in fine for a
31  decision, be,eanss it may take some time to et dealt with, Buf that's the way 4t will

32 proesed
33

34 MR MQLSTAD:

In termms of timing, Sir We would Just agk for

35  azedsonable perfod of time fo prepare and fle,

37 THE COURT:
38 pick end dates.

b

40 MR, MOLSTAD:

41

Wel, certainly, Well, let's just pick dates. Sp

Paidon me?

A0BS
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1 THE COURT: The ~ the applicant Stoney will have & - well, ’
2 they've got an applieatien, ot — all Pve gof is a Nofice of Motita er — ”
3 %
4 MR. MOLSTAD: Right.

5

& THE COURT: So, but the — uo affidavit ever made i to me,

7  my desk So dll matetigls, including a written biief in respéct of this application # be

8  jomed as a party by Mawies Stoney shall be completed, filed and served by Septenber

9  30th, 2015, and the respondents, including @ proposed intervenor, the Sawiidge First
16 Nation, by Detober 31st. 1
11 |
12 MR. MOLSTAD: But. we'll be making an application to
13 intervens. Should — is that Dcteber 31st for us? S
15 THE COURT: Well, you can put it In righf = yeah, just be — M
6 you're & without-prejudice respondent, all right? Sawridge Fimst Nation, yei'se fo be -
17 served with this application.
18 1
{9 MR. MOLSTAD: Okay. ~
20 : |

21 THE COURT: So double up on the tesponse 1o the application, : -
%2 and piik in your intervengr respotise.
23 .
74 MR. MOLSTAD: S 4N
75 Ll
26 THE COURT: Or pesition.
27
78 MR. MOLSTAD; = [ Just want 1o male surg I understand, Sir, ,
29 When do we file our application to inteivene? September 508 — - .
30

31 THE CQURT: You can dp it -

32

33 MR MQESTAD: » ot Qetober — 1
34 ]
35 COURT: Well, do it by September 30th. N
36 - U
37 MR MOLSTAD; Al right. Thank you. -
38 M
39 THE COURT: Okay?
40
41 MR. WIOLSTAD: Yeah. - 1
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1

2 THE COURT: And ther we'll give yon wotil reldNovember,
- Movember 15th; for %o Mausics Stoney applicant tu respond in mm it writhg  thoge,
and in. partmular the infervenifon application,

AN R T EE Ry 39170

§ MS. WANKE: My Lord, my oily concers with the proposed

7 schedule is that M. Bonota had requested to questian of the afidavit last week, and we
provided ber = admttedly, it was right before fhis application — we provided her with

threg dates befors tuday, and those werer’s sccsptable, S0 if questioning is fo take plaee,

10 1 womder if we conld havh & commitment? T know that Mr. Stoney will make hinvself

11 aveilsble. €an we have & Sommfitment from Ma. Bonera that any questioniig that will

12 take place wilk ks place before September 167

13 -

44 TR COURT: Well, why don't you work that ouwt with

i5  connsel?

ié

17 MS. WANKE: Well, my feay is that it will happen after,

33

19 THE COURT: Well, T'm ot going te get into it. Wark it ouf

20 with counsel. We're npt gulng o stand this lifigation €Al whils, you know, the

21 latecomgss get thelr act togetlier, You can deaf with her.

22

23 MS. WANKE: Thank you, My Lérd.

25 THE COURT: - Tin, trof goitig to intervens in it.

26

27 Now, we've got atother maifer, another simflar latesomer,

28

29 Subrissions by Ms. Golding (Schedufing)

30

21 MS. GOLDING: That is copert, Sit. And, Sir, | had actually

32 proparef &g trder thet I had provided fo pounsel 4nd lave comments on, and i i

3%  (INDISCERNIBLE] i scesrdance with thoss comments.

34

33 Sir, my applieation and my ordes in %ty of the schednling just Tudicated that our

36 applivation would be adjourned to allaw counsel io scfiedule a hearing of the matter.

37 And, in fact, Jvis. Bonora and I may be able fo come o an agrsement in term of fie

38 standing par; of fhat, although perfiaps ot the costs part. And fhen we had put it this

3% order thef watil fie Jeating date, and without prejidics to the actual decision st gets

40 made, that we would be considered in bs patties and would bhave standing to maks

4% submission, and that any docaments thit ate £ be served on our clenfs could be served

% W o~ BN tn B A0
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t  on our offics, Sir. And as I've indicated, eounsel have all approved fhe ofder.

Z

3 THE CHHIRT CTRRE:

4

5 MS. GOLDING:
&

7 THE COURT:

14

Serry, can yeu siale youwr nams for the wecord?
Serry, I apologizs. Nancy Golding.

1 take # when you $ay ail couusel, it inslndes

8  the Sawsidge First Nation and Mr. Molstad?

9
10 MS. GOLDING:
i1

12 MR. MOLSTAD:

13
14 MS. GOLDING:
is

16 MR, MOLSTAD:

17

18 MS. GOLDING:
19

20 THE COURT:
1 seen this?
2Z

23 MR. MOLSTAD:

24
25 MS. GOLDING:
26  tolook at it.
27

28 MR, MOLSTAD:

29 and deer
30
31 THE COURT:

I did talk with My, Molstad about it —
We're not ~

But he’d fdivated -

- 4 party fo this.

— tie’s ngt 4 party to this,

Yesh, I knosr yor're not party, but bave you

Well, I haven't-seen if, tio. Somy.

I - T tried to show it to hifn, but ke didn’t want

It appeass that fhis is simply an adjOUIHIHent

theri to be parties unfil s decided, and that Seems reasonable, Sir

I'm just wondering aboufe ugair, I keep

32 slogging this lifigation up with additional parttes who really dom’t - T siiean, on the face
33 of it I*'m nof secing what Mz, Patiick Twisn and -- who is already o beneficiary. . .

34
35 MS. GOLDING:
36

37 Order (Standing)

38
39 THE COURT;

40 up wifh nunevessary pas

That's edriect, Sit,

T"m Just concerned about clogging this litigation

5. P'iti 1wt saying Mr. Twinn and his relafions are nnnecessary

41  parties, but the modre iawyers and the more people that gef added info g litigation

A071
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stinply make I more difficalt to bring fo & congfisien, and P not sure at his Stage that
there aren’t gnongh penpls inwelved in this to ralse all the iwues that should be raised.

it, and I'm. just geing o - Patrick Twing and company, Fia going fo — yon ean procesd
in the same way 35 My, Stoney.

8 MS. GOLDING: Thank you, Sir
9 ‘ |
18 THE COURT; I terms 67 we'll deal with their applicafion in
11 writing. Allripght? Same fmelines?

12

13 MS. GOLDING: That =~ thai’s fine, Sir, Thank you, Si

14

15 THE CQURT; It molude Sawridge First Nation in femis of the
16 recsipt of the materials, and you can dacids whether or net you want fhe hund — pardon
17 e, the Sawridge First Natlon can deeifle whether fhey want fo take position on
18 intervention.

19

20 MS. GOLDING: Thaxnl you, Sir

21 :

22 THE COURT: All dght? So  ofhwrwise is 1

23 adjewrned sing die. Your matRr’s adiourned sie die as of - ;
24

25 MS. GOLDING: . Thank yeu, Sir,

74 3

Z1 THE COURT: Madaps Cletk, Pm fost poing to pass thet
28 proposed comsent srder back,

30 Qkay. Madim Clerk, I"ve moved along fairly quickly, Wonld yon like f0 - are you okay
3t with - everything's adjourned? Yiou've got noles?

33  Allright We're ~ you're the only applieation outsfandfing.

34 ;

35 Submissions by M. Molstad (Application)

36 :

37 MEB. MOLSTAD: Just I have a comple of preliminary comments
38 befbre sy fiiend wakes her subsissions in relation to fhis matter, and we're really in
3% yourhands in terms of the procedure, buf the cormuents 4re Very brief.

Jyé

41 When we referred th our brief to the decision of Franris Kutee (phonetic] a5 4 dacision of

AOT2 _
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the Smpreme Court of British Columbia, we did riot indicate that it was teversed by - on
the merts by the BC Cowrt of Appeal, and this was 4n Mtem‘tﬁnal eversipht ofi cur
nart. We do say, Sir, that the comment of the sl judge is consistent with ihe law in

Alberta, and Wﬂ;l n&ake subnifssions in that regard when e make onr stbmissions.

We alse spoke o ouF friehd and ﬂﬁnﬁ was an Unintentional eror m their brief, which is
the wriften submissfons of the Public Trustes of Alberta in response to Sawridge First
Nafion®s eosts submissions &t page 5

10 THE €QURT: Sorry, which one of the briefs?

18]

12 MR, MOLSTAD: It's the wetten submissions of the Public
13 Trustes of Alherta In response to the Sawridgs First Nafions costs submmissions.

14

15 THE C@UR.‘I" Okay. The August 198 = filed August 19th?
16

17 MR. MOLSTAD: August 19y, that’s comeet.

18

19 THE COURT: Okay,

20

2% MR. MOLSTAD: And in paragraph 20, my fdend has wrifien that
22 et the September 2nd and 3id hearfng, Thomas, I ofdered the SFN wauld prepare and
23 serve an Affidavit of Recowds. That's a fypographiical erfor.

24

25 THE COURT: Souty, I'm still getting the pardgraph.

97 MR, MOLSTAD: Sorry.

28

29 THE GOURT: Tewenty?

31 MR. MOLSTAD: Paragraghi 20,

33 THE COURT: - : Qn page 62

34

35 MR, MOLSTAD: Page 6. I says that the Sawridge First Mation,
36 SFN; wonld prepare and serve an Affidavit of Records aceording o the mies. That was
37  the Sawildge Tmstee, not the Sawridge Rirst Natfon.

38

39 THE GOURT: Okay.

40

41 MR. MOLSTAD: And that was also an ynintemtional error on tha
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COURT FILE NUMBER

COURT OF QUEEN’S BENCH OF ALBERTA
JUDICIAL CENTRE

APPLICANTS -

DOCUMENT

ADDRESS FOR SERVICE AND
CONTACT INFORMATION OF
PARTY FILING THIS DOCUMENT

AFFIDAVIT OF PAUL BUJOLD

Sworn on August30, 2011

A074

Clerk’s stamp:

Jjo3 177/

EDMONTON

IN THE MATTER OF THE TRUSTEE ACT,
R.S.A. 2000, c. T-8, AS AMENDED

IN THE MATTER OF THE SAWRIDGE
BAND INTER VIVOS SETTLEMENT
CREATED BY CHIEF WALTER PATRICK
TWINN, OF THE SAWRIDGE INDIAN
BAND, NO. 19, now known as SAWRIDGE
FIRST NATION, ON APRIL 15,1985

(the “1985 Sawridge Trust™)

ROLAND TWINN,

CATHERINE TWINN,

WALTER FELIX TWIN,

BERTHA L°"HIRONDELLE, and

CLARA MIDBO, as Trustees for the 1985
Sawridge Trust

Affidavit of Paul Bujold for Procedural
Order

Attention: Doris C.E. Bonora

Reynolds, Mirth, Richards & Farmer LLP
3200 Manulife Place

10180 - 101 Street

Edmonton, AB T5] 3W8
Telephone:  (780) 425-9510
Fax: (780)429-3044

File No: 108511-001-DCEB

I, Paul Bujold, of Edmonton, Alberta swear and say that:
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10.

I am the Chief Executive Officer of the Sawridge Trusts, which trusts consist of the
Sawridge Band Intervivos Settlement created in 19835 (hereinafter referred to as the 1985
Trust”) and the Sawridge Band Trust created in 1986 (hereinafter referred to as the “1986
Trust™), and as such have personal knowledge of the matters hereinafter deposed to

unless stated to be based upon information and belief, in which case I verily believe the
same to be true.

I make this affidavit in support of an application for setting the procedure for seeking the
opinion, advice and direction of the Court respecting the administration and management
of the property held under the 1985 Trust.

On April 15, 1982, Chief Walter Patrick Twinn, who is now deceased, executed a Deed

of Settlement a copy of which is aitached hereto as Exhibit “A™ to this my affidavit
(**1982 Trust™).

On April 15, 1985, Chief Walter Patrick Twinn, who is now deceased, executed a Deed

of Settlement a copy of which is attached hereto as Exhibit “B” to this my affidavit
(“1985 Trust”).

On August 15, 1986, Chief Walter Patrick Twinn, who is now deceased, executed a Deed

of Settlement a copy of which is attached hereto as Exhibit “C” to this my effidavit
(““1986 Trust™).

The Trustees of the 1985 Trust have been managing substantial assets, some of which
were transferred from the 1982 Trust, and wish to make some distributions to the
Beneficiaries of the 1985 Trust. However, concemns have been raised by the Trustees of
the 1985 Trust with respect to the following:

a. Determining the definition of “Beneficiaries” contained in the 1985 Sawridge

Trust, and if necessary varying the 1985 Sawridge Trust to clarify the definition
of “Beneficiaries”.

b. Seeking direction with respect to the transfer of assets to the 1985 Sawridge Trust.

In order to determine the beneficiaries of the 1985 Trust, the Trustees of the 1985 Trust
directed me to place a series of advertisements in newspapers in Alberta, Saskatchewan,

Manitoba and British Columbia to collect the names of those individuals who may be
beneficiaries of the 1985 Trust.

As a result of these advertisements I have received notification from a number of
individuals who may be beneficiaries of the 1985 Trust.

I have corresponded with the potential beneficiaries of the 1985 Trust and such
correspondence is attached hereto as Exhibit “D”.

I have compiled a list of the following persons who I believe may have an interest in the
application for the opinion, advice and direction of the Court respecting the
administration and management of the property held under the 1985 Trust:

a. Sawridge First Nation;

AO75
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12.

13.

el o
b. All of the registered members of the Sawridge First Nation;

6. All persons known to be beneficiaries of the 1985 Sawridge Trust and all former
members of the Sawridge First Nation who are known to be excluded by the
definition of “Beneficiaries” in the 1986 Sawridge Trust, but who would now
qualify to apply to be members of the Sawridge First Nation;

d. All persons known to have been beneficiaries of the Sawridge Band Trust dated
April 15, 1982 (hereinafter referred to as the ©1982 Sawridge Trust™), including
any person who would have qualified as a beneficiary subsequent to April 15,

1985;

e. All of the individuals who have applied for membership in the Sawridge First
Nation;

& All of the individuals who have responded to the newspaper advertisements

placed by the Applicants claiming to be a beneficiary of the 1985 Sawridge Trust;

g. Any other individuals who the Applicants may have reason to believe are
potential beneficiaries of the 1985 Sawridge Trust;

h. The Office of the Public Trustee of Alberta (hereinafter referred to as the “Public
Trustee™) in respect of any minor beneficiaries or potential minor beneficiaries;

(those persons mentioned in Paragraph 10 (a)— (h) are hereinafter collectively
referred to as the “Beneficiaries and Potential Beneficiaries™); and

i Those persons who regained their status as Indians pursuant to the provisions of
Bill C-31 (An Act to amend the Indian Act, assented to June 28, 1985) and who
have been deemed to be affiliated with the Sawridge First Nation by the Minister

of Aboriginal Affairs and Northern Development Canada (hereinafter referred to
as the “Minister”).

The list of Beneficiaries and Potential Beneficiaries consists of 194 persons. 1have been
able to determine the mailing address of 190 of those persons. Of the four individuals for
whom I have been unable to determine a mailing address, one is a person who applied for
membership in the Sawridge First Nation but neglected to provide a mailing address
when submitting her application. The other three individuals are persons for whom I

have reason to believe are potential beneficiaries of the 1985 Trust and whose mother is a
current member of the Sawridge First Nation.

With respect to those individuals who regained their status as Indians pursuant to the
provisions of Bill C-31 and who have been deemed to be affiliated with the Sawridge
First Nation by the Minister, the Minister will not provide us with the current list of these
individuals nor their addresses, citing privacy concerns. These individuals are not
members of the Sawridge First Nation but may be potential beneficiaries of the 1985
Trust due to their possible affiliation with the Sawridge First Nation.

A website has been created and is located at www.sawridgetrust.ca (hereinafter referred
to as the “Website™). The Beneficiaries and Potential Beneficiaries and the Minister have
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access to the Website and it can be used to provide notice to the Beneficiaries and
Potential Beneficiaries and the Minister and to make information available to them.

14.  The Trustees seek this Court’s direction in setting the procedure for seeking the opinion,
advice and direction of the Court in regard to:

a. Determining the Beneficiaries of the 1985 Trust.

b. Reviewing and providing direction with respect to the transfer of the assets to the
1085 trust.

c. Making any necessary variations to the 1985 Trust or any other Order it deems
just in the circumstances.

SWORN OR AFFIRMED BY THE DEPONENT BEFORE A COMMISSIONER FOR OATHS

AT EDMONTON, ALBERTA ON AUGUST 20, 2011.
I b

'AUL BUJOLE Commissioner's Name:
Appointment Expiry Date:

MARCO 8. PORETT]

810070; Angust 29, 2011 lﬁff‘ "SJCV /‘Sj llC_l‘(Z{j)/'

$10070;August 30, 201 |
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This is Exhibit ® f\ " referred to In the

Affidavit of
P('r \.’J\ R\‘!'\Jh\c_\

Sworn before me this 20

day

of uﬁﬁ@%&“wn. 20.\\...

\

RO, | =07
A Notary Pubfic, A Commissionsr for Oaths

in and for the Provincs of Albsria
DECLARATION OF TRUST
MARCO 8. PORETTI
SAERIDGE HAHO TRUST _
-

This feclaration of Trutt nide thc/é}iday of W « ADe
1982,

SETHEEN: /
CHIEF MALTER PATRICK TWIKK
af tha Sawrfdge Indfan Yand
Ho, 19, SYave Lake, Albarta
(hecainaftor catled the “Settlor™)
' af ths Firsz Part
ARN
CHIEF VALTER PATRICK TWIHR,
VALTER FELT% THIKA and GEORGE YWIHN
Chief and Councillars of tha
Sawridgn Iadian Rand Mo, 130 & 8 # respectivaly

{Herzinsfter colloct{valy callat the '*rusteaa'}

of the Sacomd Part

AN HITHESSES THAT:

Wanragy the Tottlar {3 Chiaf of the Sawrfdgs Iadlen Qand Hoo 19,
ind {n that capacity hes takom ritly ta cartafn praparties oa trust for tha
présent aad Tuture senbers of thue Sawridys [ndlan #and Hoo 15 (herefn

celled tha “Rand®)y  aad,

uhersas 1t {s degirable to pruvide qrestar @tsil for both the

terng of the trust ead tke sdministration thereofy and,
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Whereas {t fg 1{kely that further assets will bg acquired on
trust for the present and future mambers of the Band, and it {s desirable

that the same trust apply to all such assaets:

HOW, therefore, in consi{deration of the praafsas and mutusl
pronisss contained herein, the Settlor and each of the!Trustees do heraby

covenant and agres as follows:

1. The Sattlor and Trustaes herehy astabl{sh a Trust Fund, which the

Trustaes shall administer {n accordance with the terms of this Agresment,

Ze Hherever the ters "Trust Fund* is used {n this Agreemsnt, it
shall nean: a) the sroperty or suns of manay paid, transferred or convayad
to the Trustees or otherwise acquired by the Trusteas {ncluding properties
substifuted therefor and b) all fncoma recefved and capital gains made
thereon, less ¢) all expenses {ncurred and capital lossas sustained tharcon
ancd less d} distritutions porperly made therefrom by the Trustess.
. N

1, The Trustees shall hold tha Trust Fund {n trust and shall deal
with 1t in accordance with tha terms and conditfons of this Agreemant. Ho

part of the Trust Fund shall be used for or divarted to purpdses other thean

thoss purposes set out harein,

8, Tha nace of the Trust Fund shall be "The Sawridge Band Trust®,
and the msetings of the Trustsas shall take place at the Sawridge Bxnd

Administrati{on office located on the Sawridga Rand Reserve,

Se Tha Trustees of the Trust Fund shall ba the Chiaf and Councillors
of the Band, for the tims belng, at duly alocted pursuant to Sections 74
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through 80 {nclusive of tha Indfan Act, R,S.C, 1970, ¢, I-6, a3 aimended
fron time to time, Upon ceasing to be an elected Chief or Councilior ss
afarezaid, a Trustee shall Ipso facto cease talba a4 Trustee hersunderg
and shall automatically be replaced by the membar of- the Band who f{s
#lected {n hic stead and place. In the cvent that sn electad Chief or
Councillor refusas to accept the terms of this trust and to act a5 a
Trustee hersunder, the remaining Trustees shall #ppofnt a person registered
under the Indian Act as a renlacement for the said recusant Chief ar
Councillar, which replacement shsll serve for the rezaindar of the term of
the recusant Fhiet or Counctllors. [n the event that the number of clacted

Councillors {s {ncreased, the number of Trustee: shall also be increased,

‘it baing the f{ntentfon that the Chiaf and &ll Councfllors should be

Trustees, In the event that thare are no Trustmes able to act, any parson
fnterested in the Trust may 2pply to a Judge of tha Court of Queen's Rench

of Alberta who is haraby empowersd to appoint one or morz Trustees, who

shall he a member of tha Band,

6. The Trusteas shall hold the Trust Fund for the benafit of 411
wembars, present and future, of the Band; provided, however, that at the
and of twanty one (21} years after the doath of the last decsndant naw
Tiving of the original signators of Treaty Huaber R who at thsg date hereof
are mgistered Indians, all of the Trust Fund then remainfng in the hends

of the Trustses shall ba divided equally among all rmecbers of the Sand theon
tiving.

Provided, however, that the Trustaas shail ba spacifically
entitled not to grant any banefit during the duration of tha Trust or at
the end thereof to any {llegit{mate childran of Indian wonen, svan thaugh

that child or thase children may ba registared uadar the Indfan Act and

A080

(3 I}..ufl' L L Ll s




[t R T

TR W RSy W e [t S i

[ coer R XY

Lo e

S

B

thair status may not have baen protasted under Section 12(2) thareunder;
snd provided furthar that the Trustees shall exclude any membar of the 8and

who transfers to snother Indfan Band, or has boacome enfranchised (within

the aeantng of these terns {a tha [ndjan Act).

The Trustees shall have complete and unfettered discretion to pay
or spply all or so rmuch of the nat income of the Trust Fund, {f any, or ta
accunulate tha game or any portion thereof, and all or so much of the
capital of tha Trust Fund &s they in their unfettered discretion from tine
to time deem appropriate for the beneficierifes set out abave: and the
Trustees may make such payments at such time, and from tire to tima, and ia

such nanner as the Trustees 1n their uncontrolled discration desm

appropriate.

Ta Tha Trustees may {nvest asnd refnvest all or any part aof the Trust

Fund {n any {nvestmant sutharized for Trustess' I{nvaestments by The

Trusteas' Act, heing Chapter 373 of the Ravised Statutes of Alberta 1970,

as amanded from time to time, but the Trustaes ara not restrictad to such
Trustee Invastments but omay {avest {n any fnvestment which they in thefr
uncontrolied discretfon think fit, and are furthar not bound to make any
{nvastrent nor to sccumulate the {ncome of the Trust Fundt and may fnstead,
{f they {n thair uncontrolled discretfon from tima to time deam ft

appropriate, znd fop such period or psriods of tims as they sse fit, ksep

tha Trust Fund or any part of 1t dapositad {n 2 bank to which the Bank Act

or the Quebec Savings Bank Act applies.

8. The Trustess are authorfzed and empaowered to do all acts

necessary or desirable to gfve effect to the trust purposes sst out abovs,
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ind to discharge thefr oblfgatfons thersunder othar than scts done or
oaftted to bs dona hy then in bad faith or {n gross neg}fgence, fncluding,
without 1{nfting the generality of the foregaing, the power

a) to exerclfse all voting and other rights {n respect of any

stocks, bonds, property or other {nvastments of the Trust
Fundg

b} to sell or otherwise dispose of any property held by them fn

the Trust Fund and to acquire othar property in substitutton
therafnre; and

c) to employ professional advisors and &geats and to retaf{n and
act upon the advice given by such professionals and to pay
such professfonals such faes of other ranuneration as the
Trustess in thefr uncantrollad discretfon from time to time
deex appropriate {and this provisfon shall apply to the
paynent of professianal fees to any Trustes who renders
professional servicas to tha Trustzes).

q, Adainistration costs and expenses of ar in connection with the
Trust shall be pafd fron the Trust Fund, {ncludfag, without limfting the
generality of the foragoing, reasonable rafmhursement to the Trustees or
any of them for casts (and reasonable feas for their services as Trusteas)
fncurred in the adainfstratfon of the Trust and for taxes of any nature
whatgoaver which cay be lavied or sssessed by Federal, Provincisl or othar

governmental autherity upon ar in raspect of the fncome or capital aof the

Trust Fund,

10, The Trustees shall keep sccounts fn an accéptable manner of all

recelpts, dishursements, {nvestaents, and other -transactions {n the
adx{nictration of the Trust,

i1, The Trustess shalllnot ba l{sble Tor any act or omission done or

made 1n the axercise of any powsr, authority or discretfon given to them
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by this Agreemdnt provided such zct or cafssfon {s done or rmsda in good
faith; “nor thall thay ba 1{able to make good any lose or diminution {a
value of the Trust Fund not caused by their gross negligence or bad faith;
and all persons clafiming any beneficial interest in thg Trust Fund shall be

deamed to take with natice of and subject to this ¢lause,

1%, A wafority of the Trustees shall be required for any actien taken
on behalf of the Trust. In tha evant that thare 15 a tie vote of ths

Trustess votfng, the Chief shall have a second and casting vote,

Each of the Trustees, by Jofming [n the execution of this Trust
Agregment, stgnfffes bis acceptanca of the Trust herefn. Any Chief or
Councillor or uny other person who becomes a Trustee under paragraph §
above shall signify his acceptance of the Trust harain by executing this
Trust Agrzement or a true copy hereof, and shall be bound by it in the sxme

rsannac as 1f he or she had executed the orfginal Trust Agreemant.

IH WITRESS MHEREOF the parties hereto have executed this Trust

Agreement.

SIGRED, SEALED AKD OELIVERED
In the,Presence ofg

Z
/60 Ene R tox ) Cocee t

ADDHESS
al des Jxﬁgﬁfixé’/ B. Trusteas: lo_ 4 7 2722 )

HAHE /
00 D JZ/&M@U (o

ANURE 35
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This Is Exhibit * %} * tefetred 10 In the

Affidavit of
‘P&D\ % -\D\-(;,\

. Swom before me thls .S, &

of o&xﬁé% B X AD,, 20,1\,

BPANSIEeI et benuneas 264808 kﬂ\mu i 340500 00000000 ¢ 500 Bavarg
A Notary P!§\c. A Commissloner for Oathe

SAWRIDGE BAND INTER VIVOS SETTLEUEIRNe Frovinos of Aberta

ABSO 8. PORETTI

DECLARATION OF TRUST

THIS DEED OF SETTLEMENT is made in duplicate the :5'h

day of april, 1885
BETWEEHN :

CHIEP WALTER PATRICK TWIHN,
of the Sawridge Indian Band,
No. 18, Slave Lake, Alberta,
(hereinafter called the "Settlor"),

OF THE FIRST PART,

- ang.~-

CHIEF WALTER PATRICK TWINN,

GEORGE V. TWIN and SAXUEL G. TWIN,
of the Sawridde Indian Band,

No, 19, Slave Lake, Alberta,
(hereinafter collectively called
the "Trustees"),

OF THE SECOND FART.

WHEREAS the Settlor desires to create an intér
vivos settlement for the benefit of the individuals who at
the date of the execution of this Deed are members of the
Sawridge 1Indian Band No. 19 within the meaning of <the
provisions of the Indian Act R.S8.C. 1970, Chapter I-6, as
such provisions existed on the 15th day of April, 1982, and
the Ffuture members of such band within the meaning of the

said provisions as such provisions existed on the 15th day
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of Aapril, 1952 and for that purpose has transferred to the
Trustees the property described in the Schgdule hereto;

AND WHEREAS the parties desire +to declare the
trusts, terms and provisions on which the Trustees have
agreed to hold and administer the said property and all
other properties that may be acquired by the Trustees
hereafter for the purposes of the settlement;

¥OW TEEREFORE THIS DEED WITHNESSETH THAT in consid-
eration of the respective covenants and agreements herein
contained, it is hereby covenanted and agreed by and between
the parties as follows:

1. The Settlor and Trustees hereby establish a trust
fund, which the Trustees shall administer in accordance with
the terms of this Deed.

2. In this Settlement, the followiﬁg terms shall be
interpreted in accordance with the following rules:

(a) "Beéneficiaries" at any particular time shall mean
all persons who at that time qualify as members of
the Sawridge Indian Band No. 19 pursuant to the
provisions of the Indian Act R.S.C. 1970, Chapter
I-6 as such provisions existed on the 15th day of
April, 1982 and, in the event that such provisions
are amended a&after the date of the execution of

this Deed all persons who at such particular time
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weEld qualify for membership of the Sawridge
Indian Band No. 19 pursuant to the gaid provisions
as such provisions existed on the 15th day of
April, 1982 and, for greater certainty, no persons

who would not qualify as members of the Sawridge

Indian Band No. 19 pursuant to the said prOovi-

sions, as such provisions ezisted on the 15th day

of April, 1982, shall be regarded as "“Benefi-
ciaries” for the purpose of this Settlement
whether or not such persons become or are at any
time considered to be members of the Sawridge
Indian Band Wo. 18 for all or any other purposes
by virtue of amendments to the Indian Act R.S.C.

1870, Chapter I-6 that may come into force at any

time after the date of the execution of this Deed -

or by virtue of any other legislation enacted by
the Parliament of Canada or by any province or by
virtue of any regulation, Order in Council, treaty
or executive act of the Government of Canada or
any province or by any other means whatsocever;
provided, for greater certainty, that any person
who shall become enfranchised, become a member of
another Indian band or in any manner voluntarily

cease to be a member of the Sawridge Indian Band
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(b}

No 19 under the Indian Act R.5.C. 1970, Chapter

I-6, as amended from time to time, or any consoli-

dation thereof or successor legislation thereto

shall thereupon cease to be a Beneficiary for all

‘purposes of this Settlement; and

"Trust FPund" shall mean:

(a)

(B)

(c)

(D)

the property described in the Schedule here-
to and any accumulated income thereon;

any further, substituted or additional pro-
perty and any accumulated income thereon
which the Settlor or any other person or per-—
sons may donate, sell or otherwise transfer
Oor cause to be transferred to, or vest or
canse to bé vested ‘in, or otherwise acgquired
by, the Trustees for the purposes of this
Settlement;

any other property acquired by the Trustees

pursuant to, and in accordance with, the

provisions of this Settlement; and

th

[}

property and accumulated income thereon
(if any) for the time being and from time to
time into which any of the aforesaid proper-
ties and accupulated income thereon may be

converted.
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3. Ehe Trustees shall hold the Trust Fund in trust
and shall deal with it in accordance with the terms and con-
ditions of this Deed. No part of the Trust Fund shall be
used For or diverkted to purposes other than those purposes
set out herein., The Trustees may accept and hold as part of
the Trust Fund any property of any kind or nature whatsocever
that the Settlor or any other person or persons may donate,
sell or otherwise transfer or cause to be transferred to, or
vest or cause to be vested in, or otherwise acquired by, the

Trustees for the purposss of this Settlement.

i, Tha name of the Trust Pund shall be "The Sawridde

Band Inter Vivos Settlement", and the meetings of the Trus-—
tees shall take place at the Sawridge Band Administration
Office located on the Sawridge Band Reserve.

5. Any Trustee may at any time resign from the office
of Trustee of this Bettlement on giving not less than thirty
{30) days notice addressed to tha other Trustees. Any
Trustes or Trustees may be removed from office by a resolu-
tion that receives the approval in writing of at least
eighty percent (B0%) of the Beneficiaries who are then alive
and over the age of twenty-one (21) years. The power of
appointing Trustees to £ill any vacancy caused by the death,
resignation or removal 0f a Trustee shall be vested in the

continuing Trusteés or Trustee of this Settlement and such
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power shall be exercised so that at all times (except for
the period pending any such appointment, ineluding the
period pending the appointment of two (2) additional Trus-—
tees after the execution of this Deed) there shall be at
least five (5) Trustees of this Settlement and so that no
person who is not then a Beneficiary shall be appointed as a
Trustee if immediately before such appointment there is more
than one (1) Trustee who .is not then a Beneficiary.

B The Trustees shall hold the Trust Fund for the
benefit of the Beneficiaries; provided, however, that at the
end of twenty-one (21) years after the death of the last
survivor of all persons who were alive on the 15th day of
aApril, 1982 and who, being at that time registered Indians,
were descendants of the original signators of Treaty HNumber
8, all of the Trust Fund then remaining in the hands of the
Trustees shall be divided equally among the Beneficiaries
then living.

Provided, however, that the Trustees shali be
specifically entitled not to grant any benefit during the
duration of the Trust or at the end thereof to any illegiti-
mate children of Indian women, even though that child or
those children may be registered under the Indian Act and

their status may not have been protested under section 12(2)

tharesunder,
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The Trustees shall have complete and unfettered
Jdiscretion to pay or apply all or so much of the nat income
of the Trust Fund, if any, or to accumulate the same or any
portion theredf, and all or so much of the capital of the
Trust Fund as they in their unféztered discretion .from time
to time deem appropriate for any one or more of the Benegi—
ciaries; and the Trustees may make such payments at such
time, and from time to time, and in such manner and in such
proportions as the Trustees in their uncontrolled discretion
deem appropriate.

7. The Trustees may invest and reinvest all or any

part of the Trust Fund in any investments authorized for

Trustees' investments by the Trustees! Act, being Chapter

T-10 of the Revised Statutes of Alberta, 1980, as amended
from time to time, but the Trustees are ﬁot restricted to
such Trustee Investments but may invest in any investment
which they in their uncontrolled discretion think £it, and
are further not bound to make any investment nor to accumu-
late the income of the Trust Fund, and may instead, if they
in their uncontrolled discretion from time to time desm it
appropriate, and for such period or periods of time as they
see fit, keep the Trust Fund or any part of it deposited in

a bank to which the Bank Act (Canada) or the Quebec Savings

Bank Act applies.

A091



1

[eo% e Rt

Lo ns Bl

et oY

e

VP RS NBRAS eepE 0

Bt R L

RS0

ERRE GOSHSE 0 mhamy  RERNW

8.
all acts
desirable

The Trustees are authorized and empowered to do

—

necessary or, in the opinion of the Trustees,

for the purpose of administering this Settlement

for the benefit of the Benaficiaries including any act that

any of the Trustees might lawfully do when dealing with his

own property, other than any such act committed in bad faith

or in gross negligence, and including, without in any manner

to any extent detracting frem the generality of the fore-

going, the power

(a)

(b)

(e)

9‘

to exercise all voting and other rights in raspect
of any stocks, bonds, property or other invest-
ments of the Trust Fund;

to sell or otherwise dispose of any property held
by them in the Trust Fund and to acquire other
property in substitution therefor; and

to employ professional advisors and agents and to
retain and act upon the advice given by such pro-
fessionals and to pay such professiocnals such fees
or other remuneration as the Trustees in their
unconirolled discretion from time to time deem
appropriate (and this provision shall apply to the
payment of professional fees to any Trustee who
renders professional services to the Trusteas).

ARdministration costs and expenses of or in connsc-

tion with the Trust shall be paid from the Trust Fund,
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including, without limiting the geperality of the foregoing,
reasonable reimbursement to the Trustees or any of them for

costs (and reasonable fees for their services as Trusktees)

incurred in the administration of the Trust and for taxes of

any nature whatsoever which may be levied or assessed by
federal, provircial or other governmental authority upon or
in respect of the income or capitgl of "the Trust Fund.

10. The Trustees shall keep accounts in an acceptable
manner of all receipts, disbursements, investments, and
other transactions in the administration of the Trust.

11, The provisions of this Settlement may be amended
from time to time by a resolution of the Trustees that
receives the approval in writing of aé least eighty percent
(80%) of the Beneficiaries who are then alive and over the
age of twenty-one (21) years provided that no such amendment
shall be valid or effective to the extent that it chénges or
alters in any manner, or to any extent, the definition of
"Beneficiaries" under subparagraph 2(a) of this Settlement
or changes or alters in dny manner, or to any extent, the
beneficial ownership of the Trust Fund, or any part of the
Trust Fund, by the Beneficiaries as so defined.

12. The Trustees shall not be liable for any act or
omission done or made in the exercise of any power, author-

ity or discretion given to them by this Deed provided such
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act or omission is done or made in good faith; nor shall
they be liable to make gqod any loss or diminution im value
of the Trust Fund not caused by their gross negligence or
bad faith;-and all persons claiming any beneficial interest
in the Trust Fund shall be deemed to take notice of and
subject to this clause,

13. Subject to paragraph 11 of this Deed, a majority
of E£ifty percent (50%) of the Trustees shall be reguired for
any decision or action taken on behalf of the Trust,

Each of the Trustess, by joining in the execution
of this Deed, signifies his acceptance of the Trusts here-
in. 2Any other person who becomes a Trustee under paragraph
5 of this Settlement shall signify his acceptance of the
Trust herein by executing this Deed or a true copy hereof,
and shall be bound by it in the same mﬁnner as if he or she
had executed the original Deed.

14, This Settlement shall be governed bf, and shall be

construed in accordance with the laws of the .Province of
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Alberta.

IN WITHESS WHEREOF the partiess hereto have
executed this Deed, '

$IGNED, BBALED AND DELIVERED
in the presence of:

NM%WQ, { 61"0’\0'\4 A s;:tlor M

0% 32, Aﬁh&g‘%. d4a.
ADDRESS 3 DB G

H%]EM’ { L/)LM B. 'ffusteesa ‘3‘2&——‘- '
Sov 516 Moe ok 00l
B 4 S

a%lfmﬁsé Bl.t,gg ik EE?}.;::J!
Gox 3% iMmM,&QJ,\,

ADDRESS

S8chedule _ .
One Hundred Collars ($100,00) {n Canadiasn Currancy.

Peme vees ¢
e -
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‘ This Is Exhibit * & * referred 1o In the

Affdavit of
Powo R\
Sworn before me this..... 3.0 day
THE SAMRIDGE TRUST ofﬁmsiﬁ\— O\ AD, 20\
DECLARATION OF TRUST Ristary Puble, & Gommissionsy 1o Gt

in and for the Pw?o& 693 PORETT

THIS TRUST DEED made in duplfcate as of the 15th day of August, A.D

BETWEEN:

CHIEF YALTER P, THINH,
of the Sawridge Indian Band, No. 19, Slave Lake, Alberta
(hereinafter called the “Sertlor*)
OF THE FIRST PART,
-~ and -

CHIEF HALTER P. THIRN, CATHERINE TWINN and GEQREE THIH,
(hereinafter coﬂe:‘cwe]_y called the "Trustees")

OF THE SECOND PART,

WHEREAS the Settlor desires to ¢reate an inter vivos trust for the
benefit of the members of the Sawridge Indian Band, a band within the meaning
of the provisions of the Indian Act R.S.,C. 1970, Chapter 1-6, and for that

purpose has transferred to the Trustees the property described in the Schedule
attached hereto;

ARD WHEREAS the parties desire to declare the trusts, terms and
provisions on which the Trustees have agreed to hold and administer the said
property and all other properties that may be acquired by the Trustees

hereafter Tor the purposes of the settlement;

ROW THEREFORE THIS DEED WITHESSETH THAT in consideration of the
respective covenants and agreements herein contained, it is hereby covenanted

and agreed by and between the parties as follows:
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1. The Settlor and Trustees harsby establish a trust fund, which the

Trustees shall administer in accordance with the terms of this Deed.

Zs In this Dead, the following terms shall be interpreted in accordance
with the fallowing rules:

(a)

(B)

“Beneficiaries" at any particular time shall mesn all persons
who at that time qualify as members of the Sawri dge Indian Band
under the laws of Canada in force from time to time fncluding,
without restricting the generality of the foregoing, the
membership rules and customary laws of the Sawridge Indian Band
a8s the same may exist Trom time to fime to the extent that such
membership rules and customary laws are fncorporated into, or

recognized by, the laws of Canada;

"Trust Fund" shall mean:

(A) +the property described in the Schedule attached hereto and
any accumulated income thereon;

{B) any further, substituted or additional property, including
any property, beneficial interests or rights referrad to in
paragraph 3 of this Deed and any accumulated income thereon
which the Settlor or any other person or persens may
donate, sell or otherwise transfer or cause to be
transferred to, or vest or cause ito be vested in, or

otherwise acquired by, the Trustees for the purpeses of
this Deed;
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(C) any other property acquired by the Trustees pursuant to,
and in accordance with, the provisions of this Deed;

(D) the property and accumulated income thereon {if any) for
the time being and from time to time into which any of the
aforesaid properties and accumulated jncome thereon may be
converted; and

(E) "rust" means the trust relationship established between
the Trustees and the Beneficiaries pursuant to the
provisions of this Deed.

3. The Trustees shall hold the Trust Fund in trust and shall deal with
it in accordance with the terms and conditions of this Deed. No part of the

Trust Fund shall be used for or diverted to purposes other than thosa purposes
set out herein, The Trustees may accept and hold as part of the Trust Fund
any property of any kind or nature whatsgever that the Settler or any othar
person or persons may donate, sell, lease or otherwise transfer or cause to be
transferred to, or vest or cause to be vested in, ar otherwise acqyired by,

the Trustees for the purposes of this Deed.

4, The name of the Trust Fund shall be *The Sawridge Trust® and the

meetings of the Trustees shall take place at the Sawridge Band Administration

Office located on the Sawridge Band Reserve,

B The Trustees who are the original signatories hereto, shall ip their

discretion and at such time as they determine, appoint’ additional Trustees to
act hersunder. Any Trustee may at any time resign from the office of Trustee

of this Trust on giving not less than thirty (30) days notice addressed to the
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other Trustees, Any Trustee or Trustees may be removed from office by s
resolution that receives the approval in writing of at least eighty percent
(80%) of the Beneficiaries who are then alive and over the age of twenty-one
(21) years. The power of appointing Trustees to ¥i11 any vacancy caused by
the death, resignation or removal of a Trustee and the power of appointing
addifional Trustees to increasg the number [of Trustees to any number allowed
by law shall be vested in the ‘continuing Trustees or Trustee of this Trust and
such power shall be exercised so that at all times (except for the pericd
pending any such appointment) there shall be a minimum of Three (3) Trustees
of this Trust and a matimum of Seven (7) Trustees of this Trust and no person
who is not then a Beneficiary shall be appointed as a Trustee if immediately

before such appointment there are more than Two (2) Trustees who are not then

Beneficiaries,

B. The Trustees shall hold the Trust Fund for the benefit of the
Beneficiaries; provided, however, that at the expiration of twenty-one (21)
years aTter the death of the Tast survivor of the beneficiaries alijve at the
date of the execution of this Deed, all of the Trust Fund then remaining in
the hands of the Trusteass shall be divided equally among the Beneficiaries
then alive.

During the existence of this Trust, the Trustees shall have complete
and unfettered discretion to pay or apply all or so much of the net ir;come of
the Trust Fund, if any, or to accumulate the same or any portion thereof, and
all or so much of the capital of the Trust Fund as they in. their unfettered
discretion from time to time deem appropriate Tor any ons or more of the
Beneficiaries; and the Trustees may make such payments at such time, and from

time to time, and in such manner and in such proportions as the Trustees 1n

their uncontrolled discretion deem appropriate,
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7. The Trustees may invest and reinvest all or any part of the Trust
Fund in any investments aqthor'ized for trustees' investments by the Trustee's
Act, being Chapter 7-10 of the Revised Statutes of Alberta, 1980, as amended
from time to {ime, but the Trustees are not restricted to such Trustee
Investments but may invest in any investment whith they in their uncontrolled
discretion think ¥it, and are furt'her not bound to make any investment and may
instead, if they {n their uncontrolled discretfon from time to time deem it
appropriate, and for such peried or periods of time as they ses fit, keep the

Trust Fund or apy part of it deposited in a bank to which the Bank Act

(Canada) or the Quebec Saving Bank Act applies.

8. The Trustess are authorized and empowered %o do all acts that are not

prohibited under any applicable laws of Canada or of any other jurisdiction
and that are necassary or, in the opinion of the Trustees, desirable for the
purpose of administering this Trust for the benefit of the Beneficiaries
including any act that any of the Trustees might Tawfully do when dealing with
his own property, other than any such act committed in bad Fajth or in gross
negligence, and including, without in any manner or to any extent detracted
from the generality of the forsguing, the power

(a) to exercise all voting and other rights sn respect of any

stocks, bonds, property or other investments of the Trust Fund;

(b) to sell or otherwise dispose of any property held by them in the

Trust Fund and to acquire other property 4n substitution
therefor; and
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(c) to employ professional advisors and agents and to retain and act
upon the advice given by such professionals and to pay such
professionals such fees or other remuneration as the Trustees in
their uncontrolled discretion from time to time deem appropriate
{(and this provision shall apply to the payment of professional
fees to any Trustee who renders professional services to the

Trustees).

9. Administration costs and expenses of ¢r in connection with this Trust
shall be paid from the Trust Fund, including, withouit 1imiting the generality
of the foregoing, reasonable reimbursement to the Trustees or any of them for
costs {and reasonable fees for their services as Trustess) incurred in the
administration of this Trust and for taxes of any nature whatsoever which may
be Tevied or assessed by federal, provincial or other govermnmental authority

upon or in respect of the income or capital of the Trust Fund.

10, The Trustses shall Keep accounts in an acceptable manner of all

receipts, disbursements, dJnvestments, and other transactions in the
administration of the Trust.

11. Tne provision of this Deed may be amended from time %o time by a
resolution of the Trustees that received the approval {n writing of at least
eighty percent (80%) of the Beneficiaries who are then alive and over the age
of twenty-one (21} years and, for greater certainty, any such amenduent may
provide for a commingling of the assets, and a consolidation of the
administration, of this Trust with the assets and administration of any other

trust established for the benefit of all or any of the Beneficiaries.
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12. The Trustees shall net be 1iable for any act or omission done or made
in the exercise of any power, authority or discration given to them by this
Deed provided such act or omission is done or made in good faith; nor shall
they be 11able to make good any loss or diminution in value of the Trust Fund
not caused by their gross negligence or bad faithy and all persons claiming

any beneficial interest in the Trust Fund shall be deemed to take notice of

and shall be subject to this clause.

13, Any decision of the Trustees may be made by a majority of the
Trustees holding office as such at the time of such decision and no dissenting
or abstaining Trustee who acts in gaod faith shall be personally liable ¥or
any loss or claim whatsoever arising out of any acts or omissions which result
from the exercise of any such discretion 'or power, regardless whethér such
Trustee assists in the implementation of the decision.

14, R11 documents and papers of every kind whatsoever, inciuding without
restricting the generality of the foregoing, cheques, notes, drafts, bills of
exchange, assignments, stock transfer powers and other transfers, notices,
declarations, directions, receipts, contracts, agreements, deeds, legal
papers, forms and authorities required for the purpose of opening or operating
any account with any bank, or other financial institution, stock broker or
investment dealer and other instruments made o purported to be made by or on
behalf of this Trust shall be signed and executed by any two (2) Trustees or

by any person (including any of the Trustees) or persons designated for such
purpose by a decision of the Trustees.

14218577 P.35°
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15. Each of the Trustees, by Joining in the execution of this Deed,
signifies his acceptance of the Trusts herein. Any other person who becomes a
Trustee under paragraph 5 of this Trust shall signify his acceptance of the
Trust herein by executing this Deed or & true copy hereof, and shall be bound

by it in the same manner as if he or she had executed the original Deed.

16, This Deed and the Trust créated hereunder shall be governed by, and

shall be construed in accordance with, the laws of the Province of Alberts.

IN WITHESS BHERECF the parties hereto have executed this Deed.

 DELIVERED

) A. Settlor ,{4 %%”?;—ﬁ % s
NAM CHIEF WAL # N

ADDRESS

Al iz S /'"JE;rr.w 4'“/, / /s
7 ]

B. Trustees:

1 gg;_ @ ﬁg _
CHIEF WALTER P, TWINN

2, %.‘w /ﬂ 7;’7'/::1

CATHERINE THINN

ADDRESS

860647-1/6
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SCHEDULE

One Hundred Dollars ($100.00) in Canadian Currency.

14218977
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Dear Sawridge Trusts Potential Beneficiary, %‘-éA= ﬁc@ 3. gélﬁtnﬁaTTi
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BRESD R

During the consultations carried out by Four World Centre for Development Learning (Four
Worlds), some of those consulted raised some questions regarding either the Sawridge Band
Inter-Vivos Settlement (1985 Trust) or the Sawridge Trust (1986 Trust) or both (Trusts). The

Trustees of the Trusts are pleased to try to answer your questions to the best of our ability based
on information available at this time. The questions asked were:

» Who are the trustees and how are they appointed?

* Are the children of individuals who became eligible under Bill C-31 also eligible as
beneficiaries?

¢ What about the children of those individuals who are now deceased?
o What is the process whereby decisions are made about who is or is not a beneficiary?

* How do we get to the place where we can operate the Trusts without being forced into
boxes originated with the Indian Act and that continue fo cause disunity?

o If I am a beneficiary under a Trust and I receive benefis, am I taking something firom
someone else’s table?

* Do “new" beneficiaries get the same benefits as those who have been eligible for their
whole lives?

e Can benefits lo seniors be structured to avoid tax consequences and not impact old age
benefits?

° How can we ensure equity for all beneficiaries when the Band only serves those
individuals who live on the Reserve?

» What happens to the Trust programs if the trustees change and new trustees have a
different set of ideas?

Attached to this letter is a copy of each of the deeds setting out the terms of each of the Trusts.
These are the basic governing documents which, along with generally applicable principles and
the rules of trust law, determine how the Trusts are operated.

Currently, the trustees of the two Trusts are the same, namely, Bertha L’Hirondelle, Clara
Midbo, Catherine Twinn, Roland (Guy) Twinn and Walter Felix Twin. The trustees can be
reached through the Trusts’ office located in Edmonton, Alberta. The address, telephone number,
fax number and email address for the Trusts is listed below on the letterhead. According to the
trust deeds, the existing trustees select new trustees as trustees leave. The number of possible
trustees for each trust is slightly different but the trustees have chosen to appoint five trustees for

both trusts and have appointed the same trustees to each trust so that the two trusts can operate
together.

801, 4445 Calgary Trail NW, Edmonton, Alberta TSH 2R7 Canada | P; (780) 968-7723 | F: (780) 9B8-7724 | general @saw ridaelmisis.ca
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Letter to Beneficiaries, 24 November, 2009

Paragraph 6 of the deeds applying to each of the Trusts provides that the trustees have power to
distribute income or capital of the Trusts “as they in their unfettered discretion from time to time
deem appropriate for any one or more of the Beneficiaries; and the trustees may make such
payment at such time and from time to time, in such manner and in such proportions as the
Trustees in their uncontrolled discretion deem appropriate.”

Although this provision refers to the Trustees’ discretion as “unfettered”, it is in fact controlled
by the requirements of trust law. These requirements, which have been laid down in case law and
are expressed in fairly general terms, can be summarized as follows:

* Trustees must give their active consideration to the exercise of their discretionary powers.

* Trustees must act in good faith, in the sense that they must take account of relevant factors
and must not take account of irrelevant factors.

Whatever is relevant for these purposes depends on the circumstances of each particular case.

However, the basic idea is that trustses should take account of factors relevant to the purposes of
the Trusts.

The trustees have recently hired a Trust Administrator and Program Manager, Paul Bujold, to
administer the benefits, develop the programs and run the office of the Trusts. Paul can be

reached at the address and telephone/fax numbers below, by email at paul@sawridoelrusts.ca or
on his cell at (780) 270-4209.

Sawridge Trusts are developing a web site that will be accessible to all beneficiaries. Certain
parts of the site will contain documents that are of interest to all beneficiaries while other parts
will only be accessible to the particular beneficiary as it will contain private information about
that person. The Web site will also list the programs currently available through the Trusts and
how to access them and will provide useful links to other sites that can provide information or
support programs to the beneficiaries.

Each of the Trusts owns all the shares in a separate holding company. In the case of the 1985
Trust, that company is Sawridge Holdings Ltd. and in the case of the 1986 Trust it is 352736
Alberta Ltd. Through these companies, the Trusts have invested in a number of businesses. The
assets of Sawridge Holdings Ltd. and 352736 Alberta Ltd. are listed on the attached flow chart.
The Directors of the holding companies and their subsidiaries, called the Sawridge Group of
Companies, are independent individuals who have been chosen for their skills and experience in
overseeing business enterprises such as those owned by the companies.

The Trusts were established to provide on-going benefits to the beneficiaries from the revenue
generated by the Trusts’ investments. This revenue fluctuates with the economic climate. The
success of the businesses vary, accordingly. The resources of each Trust are limited and any

system of programs has to be based on views about equitable and appropriate use of the
resources available.

801, 4345 Calgary Trail NW, Edmonton, Alberta TeH 2R7 Canada | P: (780) 938-7723 | F; (780) 988-7724 | general @smwridsetrusis.ca
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Letter to Beneficiaries, 6 November 2009

It is for the trustees to consider the weight to be given to particular factors. They may consider
the length of time a person has been a beneficiary as one relevant factor if this is appropriate to
the nature of the particular program or benefit being provided. : :

Another factor the trustees may consider is the impact of taxation, both generally and in the
circumstances of particular beneficiaries. The trustees may be able to attempt to structure
distributions in a way that will be as tax-efficient as reasonably possible. It is possible, however,
that a particular distribution from the Trusts may have an impact on a person’s entitlement to
other programs such as Old Age Security. In considering the appropriate programs, the trustees
may consider it relevant that certain programs and other benefits are only availsble to

beneficiaries who live on the Reserve and other programs may only be available to beneficiaries
living off the Reserve,

As trustees of discretionary trusts, the trustees have a broad discretion to develop those benefits
through the Trusts that they feel would, from time to time, assist the individual beneficiaries and
the Sawridge Band community grow and develop to better meet their own needs, the costs of
which are consistent with the revenues available to the Trusts, Following the Four Worlds report,
the trustees adopted a list of potential benefits suggested by the beneficiaries and Four Worlds.
These benefits will be put in place gradually as more work is done on planning the financial
impact of the programs on the Trusts and as the programs are matched with other programs

already existing through the Regional Council, the Alberta Government, the Canadian
Government or other agencies.

The trustees are responsible for exercising their discretion in respect of the programs while they
are trustees. They will be responsible for evaluating the success of the programs on an on-going
basis and therefore would be expected to make changes when they determine that changes are
required. They also have the power to make changes based on their having, as phrased in the
question asked by a beneficiary, “a different set of ideas”, However, in order to make any such
change they would need to consider whether replacing an already existing program would be
reasonable in all the circumstances. The trustees may also, from time to time, have to take into
consideration the cost of a program in relation to the amount of revenue available to the Trusts.

The rules for eligibility as a beneficiary are presently being worked out for each of the trusts.
According to the trust deeds, the persons who qualify as beneficiaries are to some extent
different for the 1985 Trust and for the 1986 Trust. In the 1985 Trust (paragraph 2(a) of the
Deed), ‘beneficiaries’ are defined as persons who are also qualified to be Band members in
accordance with the criteria provided in the Indian Act as at 15 April 1982, In the 1986 Trust
(paragraph 2(a) of the Deed), ‘beneficiaries’ are defined as “all persons who at that time qualify
as members of the Sawridge Indian Band under the laws of Canada in force from time to time
including, without restricting the generality of the foregoing, the membership rules and
customary laws of the Sawridge Band as the same may exist from time to time to the extent that

such membership rules and customary laws are incorporated into, or recognized by, the laws of
Canada.”,

The frustees are presently in the process of having some research carried out by experts in
Canadian law and First Nations and Cree traditional law to develop a clear list of criteria, This

801, 4445 Caleary Trail NW, Edmonton, Alberta T6H 2R7 Canada | P: (780) 988-7723 | F: (780) 988-7724 | general @spwridectmsts.cy
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Letter to Beneficiaries, 24 November, 2009

will help in the process of determining who is an eligible beneficiary, especially under the 1985
Trust where the rules are more complex. '

As part of this process, the trustees will post a notice in newspapers in British Columbia, Alberta
and Saskatchewan asking anyone who thinks that they may be a beneficiary under either trust to
provide the Trusts with information about why they feel they are eligible. Based on the facts
determined and the legal advice recsived, the Trusts will then develop a list of qualified
beneficiaries. Where it is still not clear after this process whether someone is or is mot a
beneficiary, the Trusts will apply to the Alberta Court for its advice on the matter.

We hope that this information answers most people’s questions. As more information becomes
available we will keep the beneficiaries informed, either by newsletter or through the web site. If

you have any questions, please do not hesitate to contact our office and the Trusts Administrator
will try to assist you,

Cor-dially

L2

Paul Bujold,
Interim Chair
Sawridge Trusts Board of Trustees

Attachments

801, 4445 Calgary Trail NW, Edmonton, Alberta T6H 2R7 Canada | P: (780) 988-7723 | F: (780) 988-7724 | g;neml @smwridpetruste.cy
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Clerk’s Stamp

COURT FILE NO.: 1103 14112

COURT COURT OF QUEEN'S BENCH OF ALBERTA

JUDICIAL CENTRE: EDMONTON
IN THE MATTER OF THE TRUSTEE ACT, RSA 2000, c. T-8, as am.
IN THE MATTER OF THE SAWRIDGE BAND INTER VIVOS
SETTLEMENT CREATED BY CHIEF WALTER PATRICK TWINN, OF
THE SAWRIDGE INDIAN BAND NO. 19 ON APRIL 15, 1985 (the “1985
Sawridge Trust”)

APPLICANTS: ROLAND TWINN, CATHERINE TWINN, WALTER FELIX TWIN, BERTHA
L'HIRONDELLE AND CLARA MIDBO, AS TRUSTEES FOR THE 1985
SAWRIDGE TRUST

RESPONDENT: MAURICE STONEY

INTERVENER: SAWRIDGE FIRST NATION

DOCUMENT:; WRITTEN RESPONSE ARGUMENT OF MAURICE STONEY ON VEXATIOUS
LITIGANT ORDER

ADDRESS FOR SERVICE AND DLA Piper (Canada) LPP

CONTACT INFORMATION OF 1201 Scotia 2 Tower

PARTY FILING THIS DOCUMENT: 10060 Jasper Avenue NW

CAN: 25161628.1

Edmonton, AB, T5J 4E5

Afin: Priscilla Kennedy

Tel: 780.429.6830

Fax: 780.702.4383

Email: priscilla.kennedy@dlapiper.com
File: 84021-00001
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QUESTION SET BY THE COURT

Case Management Decision (Sawridge #6) orders in paragraph 63 that Maurice

Stoney make written submissions prior to the close of the Law Courts on August
4, 2017 on the following two matters:

1. his access to Alberta courts should be restricted, and
2, if so, what the scope of that restriction should be.

This Order further stipulates:

| declare that Maurice Stoney is prohibited from filing any material on any Alberta
court file, or to institute or further any court proceedings, without the permission
of the Chief Justice, Associate Chief Justice, or Chief Judge of the court in which
the proceedings is conducted, or his or her designate. ...

An exception to the Interim Court Filing Restriction Order was granted by
Associate Chief Justice Rooke on July 19, 2017 filed on July 20, 2017 which
permits completion of the direction of Master Schulz in Alberta QB Action 1603
03761 Gabriel Nusshaum v. Maurice Felix Stoney and Eliza Marie Stoney. The

Associate Chief Justice did not require any notice to any other person nor any
conditions or security for costs.

Consent Order of Associate Chief Justice Rooke July 19, 2017. [Tab 1]

This Consent Order was agreed to by Counsel for the Trustees and by Counsel
for the Sawridge First Nation who both sighed the Consent Order.

FACTS

The 1985 Sawridge Trustees have adopted the arguments of the Sawridge First
Nation. Paragraph 2 of the submissions of the 1985 Sawridge Trustees states:

The trustees have reviewed the brief filed by the Sawridge First Nation and
confirm that they agree with the contents. In the interests of saving costs to the
1985 Sawridge Trustee and in the interest of avoiding duplicative arguments, the

Trustees wish to adopt the arguments of the Sawridge First Nation as filed in this
action.

CAN: 25161628.1
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Misstated Facts of Sawridge First Nation

The Federal Court of Appeal struck the Statement of Claim issued in Federal
Court in 1995 on the ground that there was “no reasonable cause of action” and
that the matter was properly a judicial review under section 18(3) of the Federal
Court Act. On such a proceeding where the argument is that there is no
reasonable cause of action, no evidence is admissible: Canada (A.G.) v. Inuit
Tapirisit of Canada, [1980] SCJ No. 99 quoted at paragraph 24 in Powder v.
H.M.T.Q. [Tab 3]. Accordingly, the striking of the Statement of Claim does not
rely on any Affidavit evidence of Sawridge First Nation nor make any finding on it.
It is improper to rely upon that evidence in this matter.

Huzar v. Canada, 2000 CanL!l 15589 (FCA). [Tab 2]
Powderv. HM.T.Q. August 16, 2016. [Tab 3]

The judicial review in 2013 did not include a “thorough analysis” of Maurice
Stoney's arguments regarding his entitlement to membership since it was
determined that no constitutional arguments could be made, see paragraph 22
as a result of not completing the Constitutional Question Notice required by
section 57 of the Federal Courfs Act, which provides in subsection 1 that it
applies whenever “the constitutional validity, applicability or operability of an Act
of Parliament or of the legislature of a province, or of regulations made under
such an Act, is in question before the ...Federal Court” must be served on each
Attorney General in Canada. '
Stoney v. Sawridge First Nation; Huzar and Kolosky v. Sawridge Frist Nation,
2013 FC 509, para. 22. [Tab 4]

Paragraphs 10 to 14 are in reference to the claims by Aline Huzar and June
Kolosky to Sawridge First Nation membership as stated by Mr. Justice Barnes at
paragraphs 10 to 14 and concluded by his statement “the legislation is clear in its
intent and does not support a claim by Ms. Huzar and Ms. Kolosky to automatic
band membership®. Only paragraph 15 refers to Maurice Stoney.

Stoney, supra, paras. 10-14, 15. [Tab 4]

CAN: 25161628.1
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As noted at paragraph 4, Mr. Justice Barnes did state that the Sawridge First
Nation membership rules only applied from the point when the Minister of Indian
and Northern Affairs gave notice under section 10(7) of the Indian Act, which
occurred in September, 1985. This is contrary to the assertions throughout the
facts stated by Sawridge First Nation. The date of issue in this matter of the

beneficiaries of the 1985 Sawridge Trust is the date of the Trust which is dated
April 15, 1985.

Stoney, supra., para. 4. [Tab 4]

Other Facts

10.

11.

12.

Following the cross-examination of Maurice Stoney on September 23, 2016,
counsel for the Trustees did not make any applications to require further
examination nor request any further cross-examination.

At no time did the Sawridge First Nation apply for clarification of whether or not
they were a party entitled to attend cross-examination prior to the examination
although they were well aware of the timing of the examination and the refusal of
their participation much earlier in September, 2016 and had time to apply for
such an Order. '

Maurice Stoney has not attempted to re-litigate the membership issue but rather
to set out the legal arguments to address the direct issue of the definition of a
beneficiary under the 1985 Sawridge Trust made on April 15, 1985 at a time
when the Sawridge First Nation was not legally able to limit its membership as
noted by Mr. Justice Bames in his decision at paragraph 4. The Supreme Court
of Canada has held that citizenship is always an issue to be reviewed on
constitutional rights see: Benner v. Canada, [1997] 1 SCR 358 (headnote only).
Limitation periods, long periods where legislation have been treated as being
constitutional, and prior decisions, even of the Supreme Court of Canada do not
limit the ability to bring forward a question before the Courts: Re Manitoba
Language Rights, [1985] 1 SCR 721. In this context, there have been a number
of recent decisions on these constitutional issues that have and are in the

CAN: 25161628.1
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process of completely altering the law related to these issues of the

membership/citizenship of Indians, in order to have them comply with the
Constitution.

Bennerv. Canada, [1997] 1 SCR 358 (headnote only). [Tab 5]

Re Manitoba Language Rights, [1985] 1 SCR 721 (headnote only). [Tab 6]
Meclvor v. Canada, 2009 BCCA 153. [Tab 7]

Descheneaux v. Canada (A.G.), 2015 QCCS 3555 [this is currently before the
Quebec Court of Appeal as a result of Canada failing to comply with the 18
months' time period fo resolve the issues of membership and status under the
Indian Act, set to be heard on August 9, 2017]. [Tab 8]

The Government of Canada’s Response to the Descheneaux Decision. [Tab 9]

Daniels v. Canada (Indian Affairs and Northem Development), [2016] 1 SCR 99.
[Tab 10]

The Federal Court of Appeal determined on April 21, 2009, that the Sawridge
Band'’s action seeking an order declaring that certain amendments to the Indian
Act regarding membership, were unconstitutional. Sawridge Band had brought
action against all of the amendments which “compelled the appellants [Sawridge
Band], against their wishes, to add certain individuals to the list of band
members. The appellants had argued that the legislation is an invalid attempt to
deprive them of their right to determine the membership of their own bands.” The
first trial had commenced in 1993 and the history of the trial and re-trial is set out
at paragraph 4. It is to be noted that the length of time this matter was before the
Federal Court is indicative of the unsettled nature of the issues raised. The issue
of membership/citizenship remains an unsettled matter as shown by the
decisions of various courts including the Supreme Court of Canada, cited in
paragraph 12 above.

Sawridge Band v. H.M.T.Q. 2009 FCA 123. [Tab 11]

And see Twinn v. Sawridge Band, 2017 ABQB 366. [Tab 12]; Poitras v. Twinn,
2013 FC 910. [Tab 13]

It is acknowledged that this court has dismissed these arguments and they are
not referred to here, other than as the facts to set the context for the matters to

CAN: 25161628.1
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be dealt as directed on the issue of whether or not the application of Maurice
Stoney was vexatious litigation.

RESTRICTED ACCESS TO ALEBERTA COURTS

The Judicature Act_section 23(2)

15.

16.

17.

Section 23(2) requires that the following matters be considered as a list of
vexatious litigation:

(2) For the purposes of this Part, instituting vexatious proceedings or

conducting a proceeding in a vexatious manner includes, without limitation, any
one or more of the following:

(@) persistently bringing proceedings to determine an issue that has already
been determined by a court of competent jurisdiction;

(b)  persistently bringing proceedings that cannot succeed or that have no
reasonable expectation of providing relief:

(c)  persistently bringing proceedings for improper purposes;

(d) persistently using previously raised grounds and issues in subsequent
proceedings inappropriately;

(e) persistently failing to pay the costs of unsuccessful proceedings on the
part of the person who commenced those proceedings;

® persistently taking unsuccessful appeals from judicial decisions;
(9) persistently engaging in inappropriate courtroom behavior.

As shown by the litigation in the Sawridge Band cases above, the on-going case
in Descheneaux and decision of the Supreme Court of Canada in Daniels, and
by the review of the Federal Court of Appeal decision in Huzar and the judicial
review in Stoney, it is submitted that this is not a proceeding where the issue has
already been determined by a court of competent jurisdiction. Nor is this a
matter where proceedings have been brought that cannot succeed or have no
reasonable expectation of providing relief.

It is submitted that litigation seeking to determine whether or not you qualify as a
beneficiary under a trust established on Aprit 15, 1985 in a matter where the
issue of membership/citizenship has not been settled by the courts, and this

CAN: 25161628.1
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application was not brought for an improper purpose. Nor have the matters
raised in (d), (f) and (g) occurred.

Costs to the Sawridge First Nation have not been paid however the intention is to

pay them as soon as it is possible for Maurice Stoney. Costs to the 1985
Sawridge Trust have been paid.

Inherent Jurisdiction

19.

20.

The elements of vexatious litigation are set out in Chutskoff v. Bonora, at

paragraph 92 quoted at pages 13-16 of the Written Submissions of the Sawridge
First Nation.

It is submitted that this application by Maurice Stoney was not a collateral attack.
The issue before the Court here is the definition of beneficiary in the 1985
Sawridge Trust when beneficiary is to be determined as of April 15, 1985. As Mr.
Justice Bames stated at paragraph 4 of the judicial review of the Sawridge First
Nation membership application, that the Sawridge First Nation membership
application does not apply to anything before the date that the Minister agreed to
the Sawridge First Nation membership by-law in September, 1985, leaving a
period from April 17, 1985 until September, 1985 which is not_covered by the
Sawridge First Nation membership process. The issue that was argued in the
written submission during the fall of 2016, was the status of Maurice Stoney
under the Sawridge Band on or about April, 1985 which was not res judicata from
the previous matters in Federal Court. The issue of the status in the period from
April 15, 1985 to September, 1985 was a completely new issue. Mr. Justice
Barnes determined that the decision of the Appeal Committee of the Sawridge
First Nation was reasonable on the question of membership in the Sawridge First

Nation, based on the application made by Maurice Stoney to the Sawridge First
Nation.

Stoney, supra. [Tab 4]

CAN: 25161628.1
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21.

22.

23.

24,

25.

It is acknowledged that the costs owed from the Federal Court proceeding are
owed by Maurice Stoney and because the judicial review was heard with the
judicial review by Aline Huzar and June Kolosky, owed by all three of therﬁ and
have not been paid along with the costs of the application before the Court of
Appeal in Feb. 2016, although the costs of the 1985 Sawridge Trustees have
been paid by Maurice Stoney in November, 2016. Maurice Stoney is 77 years of
age and Aline Huzar and June Kolosky are all senior citizens of limited means.

There has been no ‘escalating’ of proceedings in this matter. The law related to
status of Indians in Canada has changed over the years and Canada is still
involved in proceedings to determine and satisfy these membership and status
issues currently outstanding as a result of the Descheneaux v. Canada (A.G.)
decision [Tabs 8 and 9] and the decision in the Daniels case [Tab 10]. These
matters all include the issue of who, in law, is a member of a band and that will

affect the issue of the Sawridge Band during the time period from April 17, 1985
until September, 1985.

No disrespect for the court process or intention to bring proceedings for an
improper purpose, was intended to be raised by these arguments respecting this
time period and the definition of beneficiary in this trust.

Contrary to the argument of Sawridge First Nation these matters have not been
determined in the past Federal Court proceedings. Issues of citizenship and the
constitutionality of these provisions remains a legal question today as shown by
the on-going litigation throughout Canada. Plainly this Court has determined that
these arguments are dismissed in this matter and that is acknowledged.

Throughout all of these proceedings and proceedings in the Federal Court,
Maurice Stoney has honoured his Court obligations. The failure to pay the costs
of Sawridge First Nation is the intervening result of foreclosure proceedings
against Maurice Stoney and his wife in Q.B. Action No. 1603 03761 (originally
started in Peace River in 2011 and transferred to Edmonton in 2016) in which the
Associate Chief Justice Rooke has issued a Consent Order on July 19, 2017

CAN: 25161628.1
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directing that this Action is an exception to the Interim Order granted on July 12,
2017. This Order of the Associate Chief Justice has been consented to by the
1985 Sawridge Trustees and by the Sawridge First Nation [see Tab 1].

Affidavit evidence has been filed and provided to the Court on July 28, 2017, by
Bill Stoney, brother to Maurice, by Gail Stoney, sister to Maurice and by Shelley
Stoney, daughter of Bill Stoney, respecting the approval of the other brothers and
sisters, to show that they commenced this application and directed that Maurice
Stoney proceed on their behalf. The Federal Court Rules, provide for
Representative proceedings where the representative asserts common issues of
law and fact, the representative is authorized to act on behalf of the represented
persons, the representative can fairly and adequately represent the interests of
the represented persons and the use of a representative proceeding is the just,
most efficient and least costly manner of proceeding. This method of proceeding
is frequently used for aboriginals and particularly for families who are aboriginal.
It is submitted that this was the most efficient and least costly manner of
proceeding in the circumstances where the claim of all of the living children
possess the same precise issues respecting their citizenship.

Federal Court Rules, Rule 114, [Tab 14]

No collateral attack was intended nor was this brought as a “busy body”
proceeding in presenting the arguments of Maurice Stoney and his brothers and
sisters respecting the fact that they were bom as members (citizens) of the
Sawridge Band, they were removed by the provisions of the Indian Act during the

1940's and effective April 17, 1985 their removal from the Indian Act, was
repealed.

It is also submitted that this application was not a hopeless proceeding without
any reasonable expectation to provide relief. This is an area of the law that is
changing rapidly as shown by Mclvor [Tab 7], Descheneaux [Tab 8], The
Government of Canada's Response fo the Descheneaux Decision [Tab 9] and
Daniels [Tab 10]. No conclusion was made in the 1995 Federal Court

CAN: 25161628.1
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proceedings which were struck as showing no reasonable cause of action and
the judicial review was concerned with the issue of the Sawridge First Nation
Appeal Committee decision based on membership rules post September, 1985.

SCOPE OF THE RESTRICTION

In Hok v. Alberta, para. 36 [Tab 2 of the Sawridge First Nation Authorities], three
questions are set out to be answered on the question of how to structure the
court order restricting access to the court for the litigant. These questions are:

1. Can the court determine the identity or type of persons who are likely to be
the target of future abusive litigation?

2. What litigation subject or subjects are likely involved in that abuse of court
processes?

3. In what forums will that abuse occur?

The Sawridge First Nation submits at paragraph 57 of their Written Submissions,
that the claims of Maurice Stoney to membership in the Sawridge First Nation
show the indicia of vexatious litigation. In paragraph 80, their submission is that
Maurice Stoney's access to the Alberta Courts should be restricted for any
litigation against:

(a) Sawridge First Nation

(b)  any past, present, or future members of the Chief and Council of the
Sawridge First Nation;

()  the 1985 Sawridge Trust:

(d) the 1986 Sawridge Trust; and

(e)  the Trustees of the 1985 and 1986 Sawridge Trusts.

It is submitted that the Interim Court Filing Restriction Order should not be made
permanent on the grounds that the necessary conditions for such an Order are
not met as set out in argument above.

In the alternative, it is submitted that such an Order should only restrict actions

by Maurice Stoney against the Sawridge First Nation and the 1985 Sawridge
Trust.

CAN: 25161628.1
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In paragraph 82 of the Sawridge First Nation Written Argument it appears that
the Sawridge First Nation is also asking that all access to the Courts be restricted
for Maurice Stoney although they have submitted in the previous paragraph that
the restriction should only be with respect to the bodies set out in paragraph 30
above. It is submitted that there is no basis for restriction of Mr. Stoney’s rights
to access the Alberta Courts for matters unrelated to the Sawridge First Nation
and the 1985 Sawridge Trust.

ORDER SOUGHT

It is respectfully submitted that Maurice Stoney should not be declared to be a
vexatious litigant and that the Interim Order should not be made permanent.

In the alternative, it is submitted that, if Maurice Stoney is declared to be a
vexatious litigant, it should be narrowed to restrict actions against the Sawridge
First Nation and the 1985 Sawridge Trust.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 3™ day of August, 2017.

DLA PIPER (CANADA) LLP.
g,

7 -~
L} 5
—

1]

Per:

Priscilla’Kennedy
Associate Counsel
Counsel for Maurice Stoney

CAN: 25161628.1
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Federal Court Cour fédérale

Date: 20160816

Docket: T-436-15

Ottawa, Ontario, August 16, 2016

PRESENT: The Honourable Madam Justice McVeigh

.' % BETWEEN:

g MARYANN POWDER, JEAN FOWDER,
- ELMER CREE, FLORA POWDER,
o ALLAN AND FLOYD POWDER AND
THEIR CHILDREN AND THE CHILDREN
B OF LILA POWDER LAFONTAINE,
ALL OF THE LIVING MEMBERS OF
THE PAUL CREE BAND (ALSO CALLED
THE CLEARWATER RIVER BAND #175)

i

Plaintiffs

and

(EEER

HER MAJESTY THE QUEEN
IN RIGHT OF CANADA AND
) HER MAJESTY THE QUEEN
% IN RIGHT OF CANADA AS REPRESENTED
BY THE MINISTER OF ABORIGINAL
AFFAIRS AND NORTHERN
DEVELOFPMENT AND FORT
MCMURRAY FIRST NATION

oo
riing

Defendants

ORDER

i v R

UPON Her Majesty the Queen in right of Canada (the “Applicant” in this moton)

[“Canada™], bringing a motion seeking an order to strike the Paul Cree Band’s Statement of

Al
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Clair, as provided for by Rule 221(1) of the Federal Courts Rules, SOR/98-106 [the Rules],

thereby disposing of the cause of action;
AND UPON hearing this motion in person in Edmonton, Alberta, on May 24, 2016;

AND UPON further written submissions filed after the hearing regarding cosls;

1]  Canada, the Defendant in the action and Applica.ﬁt on the motion, takes the position that
Maryann Powder et al [“Paul Cree Band"], the Plaintiffs in the action and Respondents on the
motion, are estopped from bringing Federal Court Action No. T-436-15. Canada alleges that the
Staterent of Claim filed by the Paul Cree Band discloses the same causes of action that were
previously pleaded and dismissed by way of a Consent Dismissal Order in Federal Court Action

No. T-986-99 [First Action].

[2] Canada submits that the pleading be struck out on the ground that it: (a) discloses no
reasonable cause of action; (b) is scandalous, frivolous or vexatious; or (c) is otherwise an abuse
of the process of this Court.

{3] I believe that the motion should be dismissed for the reasons that follow.

L Backsround

4]  In2003, counsel for the Paul Cree Band in the First Action advised counsel for Canada

before examinations for discovery were held that he had received instructions to discontinue the
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action and requested Canada’s consent. The Paul Cree Band’s legal counsel told Ceanada that the
instructions from the Plaintiffs were to discontinue the action because the Plaintiffs were without

funds to continue the litigation,

[5] Counsel for Canada advised that consent was not required 1o file a notice of
discontinuance. Further and more important to this matter, Canada’s counsel said they were
seeking instructions to claim costs against the Paul Cree Band if the First Action was

discontinued.

[6]  Counsel for the Paul Cree Band clarified that he was requesting “consent to a

discontinuance with each side bearing their own costs.”

[77  Counsel for Canada would not consent to a discontinuance with the parties bearing their
own costs. Counsel for Canada mdicated that a sitnple discontinvance without costs “would hot
prevent some, or all of [the plaintiffs], from lavnching an action at a future time with respect to
the issues raised in [the:] statement of claim.” She then proposed a consent order dismissing the
action with each party beating its own costs, noting that “[i]n doing so, those issues would then
be res judicata.” With & consent motion before him, Prothonotary Hargrave of the Federal Court
on February 12, 2004, ordered that the “action be dismissed with each side bearing its own costs”

[Consent Dismissal Order].

[8]  Some sixteen (16) years later, Federal Court Action No. T-436-15 was filed on March 28,

2015 [the Sccond Action]. The named Plaintiffs are: Maryann Powder, Jean Powder, Elmer
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Cree, Flora Powder, Allan and Floyd Powder, and their children and the children of Lila Powder
Lafontaine, all the living members of the Paul Cree Band (also called the Clearwater River Band
#175). At the hearing, counsel for the Plaintiffs conceded the Plaintiffs in this action meet the

criterion of “D) the parties to the subsequent litigation must have been parties to or privy with the
parties to the prior action;” set out in Beattie v Canada, 2001 FCA 309 at paragraph 19, for cause

of action estoppel.

I, Jssues

[91  Inaccordance with Rule 221, Canada submits that the issues to be decided in this motion
are whether the Second Action should be struck on the grounds that the doctrine of res judicata
specifically aclion estoppel applies as it is a collateral attack on an order of this court and is an
abuse of process as “.,.it offends the integrity of the administration of justice.” Canada asks that
the action be struck on the grounds that it:

+ Discloses no reasonable cause of action - Rule 221(1)(a);

« Is scandalous, frivolous or vexatious - Rule 221(1)(c); or

s Is otherwise an abuse of process - Rule 221(1)(f)
[10]  Fort McMurtay First Nation [FMFN] has been named as a co-Defendant in the Second
Action and supports the motion of Canada to strike the pleadings of the Paul Cree Band in the

matter.

[11. Abuse of Process

[11] Canada submits that it is an abuse of process for the Paul Cree Band to twice sue Canada

for the same causc (Black v Creditors of the Estate Nsc Diesel Power Inc, 183 FTR 301 at para

£33 £33 ©3
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11). Cenada notes that the doctrine of abuse of process is unencumbered by the specific
requirements of res judicata and submits that re-litigation alone is sufficient to give rise to abuse
of process and “it cannot be said that any additional element of misconduct is required” (Sanofi-

Aventis Canada Inc v Novopharm Lid, 2007 FCA 163 at para 43 [Sanofi]).

{12] The doctrine of abuse of process has its roots in & judge’s inherent and residual discretion
to prevent abuse of the court’s process, and may be established where: (1) the proceedings are
oppressive or vexatious; and, (2) violate the fimdamental principles of justice underlying the
community's sense of fair play and decency (Toronto (City) v CUPE, Local 79, 2003 SCC 63 at
pata 35 [CUPE]).

[13] However, not all instances of re-litigation will impeach the integrity of the jL_ldicial
system. There are many circumstances in which the bar against re-litigation, either through the
doctrine of res judicata or that of abuse of pfocess, would create unfairness; therefore, it can be
understood that the discretionary factors that apply to prevent the doctrine of issue estoppel from
operating in an unjust or unfair way are equally available to prevent the docitine of abuse of

process from achieving a similar undesirable result (CUPE, above, at para 52).

[14] The correspondence exchanged prior to the issuance of the Consent Dismissal Order
indicales that counsel for the Paul Cres Band originally sought to discontinue the action with
cach party beating its own costs. The reason for they sought the discontinuous at this early stage
of the proceedings was due to the Paul Cree Band’s lack of funds. However, as noted in the

cotrespondence, counsel for Canada recognized that a simple discontinuance would not prevept
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representatives of the Paul Cree Band from launching a future action with respect to these issues.
As a result, counsel for Canada ostensibly agreed to bear its own costs on the condition thai a
consent judgment for dismissal is requested in lieu of a discontinuance; the effect of which
would render the issues arising in the First Action res judicata. While counsel for the Paul Cree
Band seemingly indicated a reluctance to agree to the consent judgment for dismissal, he did

sventually file a motion to this effect.

[15] Canada presented me with str;mg detailed arguments of why I should strike the Second
Action. 1 agree that the Consent Dismissal Order is a final decision of this Court and further
agree that if counsel for the Paul Cree Band in the First Action did not bave the proper
instructions from the Plaintiffs because they now allege it was a represeniative action, the

Plaintiffs should have sought o have the judgment lawfully quashed.

[16] Ifowever, in light of the foregoing facts, I believe that this is a situation where the abuse
of process doctrine should ﬁot be invoked to strike the Statement of Claim. The merits of this
action need to be determined. I agree with the Paul Cree Band that it appears that Canada took
advantage of the poverty of the Plaintiffs in the First Action to try to ensure that a long resolved
aboriginal claim was quickly disposed of by the dismissal at an early stage in the litigation. The
substances of the claims advanced by the Paul Cree Band have néver been properly heard. I am
of the view that the application of either the res judicata or abuse of process doctrines would
oreate an injustice in this instance (Demyluk v Ainsworth Technologies, 2011 SCC 44 at para 80

[Danyluk]).
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[171 1 will not strike this action as an abuse of process as in the administration of justice it
would be unfair to do so as the Plaintiffs wished to discontimue the action osly becanse they had
no funds to continue. The Plaintiffs requested the discontinuance at an early stage in the
proceeding, before the examination for discovery process began and only consented to the
dismissal to avoid the Motion for costs that the Plaintiffs said they would seek against them, The
Plaintiffs already had no money to continue the litigation and were left with little options but to
consent to a dismissal. To date the merits of this action have not been examined by the parties at

examinations for discovery or By the Courts,

[18] In exercising my discretion, I believe that this is an exceptional instance where applying
the abuse of process doctrine in order to strike the l;aul Cree Band’s Statement of Claim would

create unfaimess.

[19] Eventhough I believe this is the determinative issue, T will comment briefly on other

issues raised by Canada.

[V. No Reassonable Cause of action

[20] Relying on the doctrine of res judicara, Canada atgues that the Paul Crec Band is
estopped from bringing the same cause of action that was previously brought and dismissed by

way of the Consent Dismissal Order from the First Action.
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(21] Canada acknowledges that there has been no adjudication on the merits of the issues
g raised in the First Action, but argues that the doctrine of res judicara also operates to prevent re-

litigation wherc the cause of action is the satne (Irmes v Bui, 2010 BCCA 322 at para 19).

[22] The Plaintiffs argued that the claims of the Paul Cree Band have never been properly

7 heard and the application of res judicata or issue estoppel creates an injustice (Danyluk, above,

al para 80).

[23] The test to strike out pleadings is whether it is “plain and obvious™ that the claim

%

discloses no reasonable cause of action (Hunt v Carey Can Ine, [1990] 2 SCR 959). The onus of

proof on the party seeking to strike pleadings is a heavy one (4potex Inc v Syntex o
Pharmaceuticals International Lid, 2005 FC 1310, aff"d 2006 FCA. 60).

[24] Where a party requests that a pleading be struck for failing to disclose a reasonable cause L)

of action, no cvidence is admissible; the Court will simply look at the pleading on its face

[

(Canada (Attorney General) v Inuit Tapirisat of Canada, [1980] SCIT No 99).

G

% [25] 1donotagree with Canada’s submissions on this issue. Furthermore, in relying on the
% argument that the issues which underpin the Statement of Claim are res judicata, Canada

introduces, by way of affidavit, evidence relating fo the First Action. Ibelieve that this is

P

contrary to the rule in Juuit Tapirisat, above, which prohibits the introduction of evidence when 1

[ S—

considering whether a pleading should be struck for failing to disclose a reasonable cause of

action. This was recently confirmed by the Federal Court in NOV Downhole Eurasia Ltd v TLL

o
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Oil Field Consulting, 2014 FC 889 at paragraph 21, where it was held that when considering a
motion under Rule 221(1)(a), the Court is limited to the language in the pleadings and it cannot

consider any evidence in support of a motion to strike.

[26] From reading the pleading on its face, I find that the Paul Cree Band’s Statement of
Claim in the Second Action does disclose a reasonable cause of action: the Statement of Claim
alleges material facts against Canada (Chavali v Canada, 2002 FCA 209) and sets out effective
relief which it seeks to recoup (Weiten v Canada, [1993] 1 CTC 2, aff'd [1995] 1 CTC 25 |
(FCA)). A chart of the material facts as they relate to the cause of action listed in the Statement
of Claim arc found in the annex to Canada’s written representations. The relief sought by the

Paul Cree Band is clearly set out on pages 7-8 of the Statement of Claim.

V. Scandalous and frivolous - Collateral Attack

[27] Canada argues that “........ .the Panl Cree Band is attempting to rc-].itigéte matters
already settled by court order and discount the authority of this Coutt’s previous judgment in this
matter.” I do not find that this is & collateral attack on the ¢ourt order as I find this issue factually

linked to the determinative issue of abuse of process.

V1. Costs

[28] Counse] for the parties provided written arguments and draft bills of costs post hearing,

In‘the normal course, costs would be gtanted to the successful party.
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[29] Costs can be awarded against the successful party but only on exceptional circumstances:

[1] Costs may be awarded to an unsuccessful litigant in rare and
exceptional cases, The question here is whether this is one of those
rare and exceptional cases, After much consideration, I find that it

[13] Awarding costs to an unsuccessful applicant even in cases
where there are important public interest dimensions is “highly
unusual” and only permitted in “very rare cases.”[8] Examples are
few and far between. Indeed, both sides agree that costs have been
awarded to an unsuccessful constitutional litigant in only a handful
of cases,

Thompson v Ontario (Attorney General), 2013 ONSC 6357

[30] I will not award costs on this motion against the unsuccessful litigant (Canada) because

this matter was of public interest to be brought before the court by Canada.

[311 After lengthy consideration, I will not order costs against the successful litigant as even
though it was an wnusual case, I do not believe it rose to the level of a very rare and exceptional

maiter.

[32] Iwill order that the parties provide the court with a consent timetable regarding the next

steps of the litigation on or before September 29, 2016.

- y
A
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THIS COURT ORDEBS that:

The motion be dismissed;

No costs are ordered and the parties will bear their own costs;

The parties are to provide the court with a consent draft timetable for the next steps in the

Jitigation on or before September 29, 2016.

"Glennys L. McVeigh
Judge
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[1997] 1 S.CR.

Mark Donald Benner Appellant

V.

The Secretary of State of Canada and the
Registrar of Citizenship Respondents

and

The Federal Superannuates National
Association Intervener

INDEXED AS: BENNER v. CANADA (SECRETARY OF STATE)
File No.: 23811.
1996: October 1; 1997: February 27,

Present: Lamer C.J. and La Forest, L’Heureux-Dubé,
Sopinka, Gonthier, Cory, McLachlin, Iacobucci and
Major JJ.

ON APPEAL FROM THE FEDERAL COURT OF APPEAL

Constitutional law — Charter of Rights — Equality
rights — Citizenship — Children born abroad before
February 15, 1977 of Canadian fathers granted citizen-
ship on application but those of Canadian mothers
required to undergo Security check and to take citizen-
ship oath — U.S.-borm son of a Canadian mother denied
citizenship because of criminal charges — Whether
applying s. 15(1) of Charter involves illegitimate retro-
active or retrospective application — If not, whether the
treatment accorded to children bom abroad to Cana-
dian mothers before February 15, 1977 by the Citizen-
ship Act offending 5. 15(1) — If so, whether saved by
§. 1 — Canadian Charter of Rights and Freedoms, ss. 1,
15(1) — Citizenship Act, R.S8.C., 1985, c. C-29, ss. 3(1),
4(3), S(1)(b), (2)(b), 12(2), (3), 22(1)(b), (d), (2)(b) —
Citizenship Regulations, C.R.C., c. 400, s. 20(1). r

The appellant, who was born in 1962 in the United

" States of a Canadian mother and an American father,

applied for Canadian citizenship and perfected his appli-
cation on October 27, 1988. The Citizenship Act pro-
vided that persons bors abroad before February 15,
1977, would be granted citizenship on application if
bom of a Canadian father but would be required to
undergo a security check and to swear an oath if bam of

Mark Donald Benner Appelant

c.

Le secrétaire d’Etat du Canada et le greffier
de la citoyenneté Intimés

et

L’Association nationale des retraités
fédéraux Intervenante

 REPERTORTE: BENNER ¢. CANADA (SECRETARE D'ETAT)

No du greffe: 23811.
1996: 1¢ octobre; 1997; 27 février.

Présents: Le juge en chef Lamer et les juges La Forest,
L’Heureux-Dubé, Sopinka, Gonthier, Cory, McLachlin,
Tacobucci et Major,

EN APPEL DE LA COUR D'APPEL FEDERALE

Droit constitutionnel — Charte des droits — Droits a
P’égalité — Citoyenneté — Citoyenneté attribude sur
demande aux enfants nés & I'étranger avant le 15 février
1977 d'un pere canadien, alors que ceux nés d’une mére
canadienne sont tenus de se soumettre d une enquéte de
sécurité et de préter le serment de citoyenneté — Refus,
en raison de ’existence d’accusations criminelles, d'ac-
corder la citoyenneté & un enfant né aux Etats-Unis
d’une mére canadienne — Le fait d’appliquer le par.
15(1) de la Charte entraine-t-il I'application rétroactive
ou rétrospective illégitime de ce texte — Si la réponse
est non, le traitement appliqué par la Loi sur la citoyen-
neté aux enfants nés a 'étranger d'une mére canadienne
avant le 15 février 1977 viole-t-il le par. 15(1)? — Dans
Uaffirmative, peut-il étre sauvegardé par I'article pre-
mier? — Charte canadienne des droils et libertés, art. 1,
15(1) — Loi sur la citoyenneté, LR.C. (1985), ch. C-29,
art. 3(1), 4(3), 5(1)b), (2)b), 12(2), (3), 22(1)b), d}), (2)b)
— Réglement sur la citoyenneté, C.R.C., ch. 400, -
art. 20(1).

L'appelant, qui est né aux Etats-Unis en 1962 d’une
mére canadienne et d'un pére américain, a présenté une
demande de citoyenneté canadienne, demande qu’il a
complétée le 27 octobre 1988. La Loi sur la citoyenneté
prévoyait que Jes personnes nées i P'étranger d’un pére
canadien avant le 15 février 1977 acquéraient la citoyen-
neté sur demande, mais que si c’était leur mére qui était
canadienne les demandeurs devaient se soumettre & une
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a Canadian mother, The appellant therefore underwent a
security check, during which the Registrar of Citizen-
ship discovered that he had been charged with several
criminal offences. The Registrar advised that he was
prohibited from acquiring citizenship and his applica-
tion was rejected,

The appellant applied for an order in the nature of
certiorari quashing the Registrar’s decision and for an
order in the nature of mandamus requiring the Registrar
to grant him citizenship without swearing an oath or
being subject to a security check, The application was
dismissed by the Federal Court, Trial Division and an
appeal from that decision to the Federal Court of Appeal
was also dismissed. The appellant was deported. The
appeal raised three issues: (1) whether applying s. 15(1)
— the equality provision — of the Canadian Charter of
Rights and Freedoms involved an fllegitimate retroac-
tive or retrospective application of the Charter; (2) if
not, whether the treatment accorded to children born
abroad to Canadian mothers before February 15, 1977
by the Citizenship Act offends s. 15(1) of the Charter;
and (3) if so, whether the impugned legislation was
saved by s. 1. The constitutional questions as stated
were found wanting,

Held: The appeal shonld be allowed.

The Charter does not apply refroactively. The Court
has not adopted a rigid test for determining when a par-
ticular application of the Charter would be retrospec-
tive. Rather, each case is to be weighed in its own fac-
tual and legal context, with attention to the nature of the
particular Charter right at issue. Not every situation
involving events which took place before the Charter
came into force will necessarily involve a retrospective
application of the Charter. Where the fact situation is a
status or characteristic, the enactment is not given retro-
spective effect when it is applied to persons or things
that acquired that statns or characteristic before the
enactment, if they have it when the enactment comes
into force; but where the fact situation is an event, then
the enactment would be given retrospective effect if it is
applied so as to attach a new duty, penalty or disability
to an event that took place before the enactment. The
question is one of characterization: is the situation really
one of going back to redress an old event which took
place before the Charter created the right sought to be
vindicated, or is it simply one of assessing the contem-

enquéte de sécurité et préter serment. L'appelant a en
conséquence fait 'objet d'une enquéte de sécurité au
cours de laquelle le greffier de la citoyenneté a décou-
vert qu'il avait ét€ accusé de plusieurs infractions crimi-
nelles. Le greffier I’a informé qu'il était inadmissible a
la citoyenneté canadienne et a rejet$ sa demande.

L’appelant a demandé une ordomnance de la nature
d'un certiorari portant annulation de la décisionm du
greffier ainsi qu'une ordonnance de la nature d'un man-
damus enjoignant & ce dernier de Iui attribuer Ia citoyen-
neté sans l'obliger A préter serment et & se soumettre &
une enquéte de sécurité. La Section de premiére instance
de 1a Cour fédérale a rejeté cette demande et la Cour
d’appel fédérale a rejeté 1'appel formé contre cette déci-
sion. L’appelant a été expulsé. Le pourvoi souldve les
trois questions suivantes: (1) Le fait d’appliquer le par.
15(1) — la garantie du droit & I'égalité — de la Charte
canadienne des droits et libertés entraine-t-il ’applica-
tion rétroactive ou rétrospective illégitime de la Charte?
(2) Si 1a réponse est non, le traitement appliqué par la
Loi sur la citoyenneté aux enfants nés & 'éranger d'une
mere canadienne avant le 15 février 1977 viole-t-il le
par. 15(1) de la Charte? (3) Si oui, la validité des
mesures législatives contestées est-elle sauvegardée par
Iarticle premier? Le libellé des questions comstitution-
nelles a été jugé inadéquat.

Arrét. Le pourvoi est accueilli.

La Charte ne s’applique pas rétroactivement. La Cour
n’a pas adopté un crittre rigide de détermination des
situations- particulieres dans lesquelles I'application de
la Charte serait rétrospective. Chaque cas doit plutdt
8tre apprécié selon le contexte factuel ef législaif qui Iui
est propre, en portant attention & la nature du droit
garanti par la Charte qui est en cause. Une situation
comportant des événements antérieurs & 'entrée en
vigueur de la Charte n’entrainera pas toujours I’applica-
tion rétrospective de la Charte. Dans le cas ol ]Ja situa-
tion factuelle en cause est un statut ou une caractéris-
tique, on n’attribue aucun effet rétrospectif 4 un texte de
loi lorsqu'il est appliqué & des personnes ou & des choses
qui ont acquis ce statut ou cette caractéristique avant
I'édiction du texte en question, pourvu qu’elles possé-
dent toujours le statut ou la caractéristique au moment
de I'entrée en vigneur du texte. Par conire, dans le cas
olr 1a situation factuelle est un événement, on aftribuerait
un effet rétrospectif au texte de loi §’il était appliqué
pour imposer une nouvelle obligation, peine ou incapa-
cité par suite d’un événement survenu avant son édic-
tion. La question & trancher consiste donc & caractériser
la situation: s'agit-il réellement de revenir en arridre
pour corriger un événement passé survenu avant que la
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porary application of a 1aw which happened to be passed
before the Charter came into effect?

This case does not involve either a retroactive or a
retrospective application of the Charter. The notion that
rights or entitlements crystallize at birth, particularly in
the context of s, 15 of the Charter, suggests that when-
ever a person bom before s. 15 came into effect (April
17, 1985) suffers the discriminatory effects of a piece of
legislation these effects may be immunized from Char-
ter review. This is not so.

The appellant’s situation should instead be seen in
terms of status or ongoing condition. His status from
birth — as a person bom abroad prior to February 15,
1977 of a Canadian mother and a non-Canadian father
— is no less a “status™ than being of a particular skin
colour or ethnie or religious background: it is an ongo-
ing state of affairs. People in the appellant’s condition
continue to be denied the automatic right to citizenship
granted to children of Canadian fathers. The presence of
a date in a piece of legislation, while it may suggest an
“event-related” focns rather than a “status-related” one,
cannot alone be determinative, Consideration must still
be given to the nature of the characteristic at issne. A
difference exists between characteristics ascribed at
birth (e.g., race) and those based on some action taken
later in life (e.g., being a divorced person). Immutable
characteristics arising at birth are generally more likely
to be correctly classified as a “status” than are character-
istics resulting from a choice to take some action.

In applying s. 15 to questions of status, the critical
time is not when the individual acquires the status in
question but when that status is held against the person
or disentitles the person to a benefit, Here, that moment
was when the Registrar considered and rejected the
appellant’s application, Since this occurred well after
5. 15 came ioto effect, subjecting the appellant’s treat-
ment by the respondent to Charter scrutiny involves
neither retroactive nor retrospective application of the
Charter. Had the appellant applied for citizenship
before s. 15 came into effect and been refused, he could
not now come before the Court and ask that s, 15 be
applied to that refusal. The appellant, however, had not
engaged the [egislation governing his entitlement to citi-
zenship until his application in 1988, Until he acimally

Charte crée le droit revendiqué, ou sagit-il simplement
d’apprécier I'application contemporaine d'un texte de
loi qui a été édicté avant I'enirée en vigueur de la
Charte?

La présente affaire n’entraine pas 1'application rétro-
active ou rétrospective de Ia Charte. Le concept de 1a
cristallisation des droits an moment de 1a naissance, plus
particulierement dans le contexte de 1’art. 15 de la
Charte, suggtre que, chaque fois qu'une personne née
avant Pentrée en vigneur-de P'art. 15 (le 17 avril 1985)
subit les effets discriminatoires d’une mesure législa-
tive, ces effets seraient & 1'abri des contestations fondées
sur la Charte. Ce n’est pas le cas.

La situation de 1’appelant doit plut6t &tre considérée
comme un statut ou une condition en cours, Son statut &
1a naissance — le fait d’étre une personne née & I’étran-
ger, avant le 15 février 1977, d'une mére canadienne et
d’un pére non canadien — est tout autant un «statut»
que le fait d'avoir la pean d’une certaine couleur ou

" celui d’appartenit & une origine ethnique ou religieuse

donnée: c’est un état de fait en cours. Les personnes
dans la situation de I'appelant continuent anjourd’hui
d'étre privées du droit & Ia citoyenneté qui est conféré
d’office aux enfants nés d’un pére canadien. Bien que la
mention d’une date dans une mesure législative puisse
tendre 2 indiquer que celle-ci §'attache d’avantage 2 un
«événement» qu'a un «statuts, ce fait & lui seul ne sau-
rait étre déterminant. 11 faut également tenir compte de
la nature de la caractéristique en cause. 11 y a une diffé-
rence entre les caractéristiques acquises 4 la naissance
(par exemple la race) et celles qui découlent d'un acte
quelconque, accompli plus tard dans Ia vie (par exemple
I’état de personne divorcée). Les caractéristiques
immuables acquises & la naissance sont, en général, plus
susceptibles d’étre qualifiées a juste titre de «statut» que
celles résultant de la décision d’accomplir un acte.

Lorsque I'art. 15 est appliqué & des questions de sta-
tut, I'élément important n’est pas le moment ot la per-
sonne acquiert le statut en cause, mais celui auquel ce
statut lui est reproché ou la prive du droit d’obtenir un
avantage, En I’espéce, ce moment est celui ol le greffier
a examiné et rejeté la demands de I'appelant. Etant
donné que cela s'est produit bien aprés ['entrée en
vigueur de I’art. 15, I'examen en regard de la Charte du
traitement 1éservé & 1’appelant par 1'intimé ne met pas
en jeu I'application rétroactive ou rétrospective de ce
texte. Si I’appelant avait demandé la citoyenneté avant
I'entrée en vigueur de 1'art. 15 et qu'on la lui avait refu-
sée, il ne pourrait maintenant se présenter devant la
Cour et demander ’application de cet article & ce refus.
Toutefois, ce n’est que lorsque I'appelant a présenté sa
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made an application for citizenship, the law set out only
what his rights to citizenship would be if and when he
applied, not what they were,

Several approaches to s. 15 have been advanced in the
recent jurisprudence of this Court. It is not necessary for
the purposes of this appeal to say determinatively which
of these approaches is the most appropriate since the
resuit is the same no matter which test is used in the
application of s. 15.

The fact that children bom abroad of a Canadian
mother are required to undergo a security check and to
swear the oath, when those born abroad of a Canadian
father are not required to do so, constitutes a denial of
equal benefit of the law guaranteed by s. 15 of the Char-
ter. Access to the valuable privilege of Canadian citi-
zenship is restricted in different degrees depending on
the gender of an applicant’s Canadian parent; sex is one
of the enumerated grounds in s. 15.

The fact that Parliament attempted to remedy the
inequity found in the 1947 legislation by amending it
does not insulate the amended legislation from further
review under the Charter. The true source of the differ-
ential treatment for children born abroad of Canadian
mothers cannot be said to be the 1947 Act, as opposed
to the current Act, because the earlier Act does not exist
anymore. It is only the operation of the current Act and
the treatment it accords the appellant because his Cana-
dian parent was his mother which is in issue. The cur-
rent Act, to the extent that it carries on the discrimina-
tion of its predecessor legislation, may itself be
reviewed nnder s. 15.

The appellant is not attempting to raise the infringe-
ment of someone else’s rights for his own benefit. He is
the primary target of the sex-based discrimination man-
dated by the legislation and possesses the necessary
standing to raise it, The appellant’s mother is implicated
only because the extent of his rights are made dependent
on the gender of his Canadian parent. Where access to a
benefit such ds citizenship is restricted on the basis of
something so intimately connected to and so completely
beyond the control of an applicant as the gender of his
or her Canadian parent, that applicant may invoke the
protection of s. 15. Permitting s. 15 scrutiny of the treat-
ment of the appellant’s citizenship application simply
allows the protection against discrimination guaranteed

demande, en 1988, que la loi régissant son droit & la
citoyenneté s’est appliquée & Iui. Jusqu'a ce qu'il pré-
sente effectivement une demande de citoyenneté, la loi
établissait simplement quels seraient ses droits en
matitre de citoyennet$ lorsqu'il ferait une demande en
ce sens, et non quels &talent ces droits.

Plusieurs fagons d’aborder I’application de I’art. 15
de la Charte ont été avancées dans la jurisprudence
récente de notre Cour. Pour trancher le présent pourvoi,
il n’est pas nécessaire de déterminer de fagon décisive
laquelle est 1a plus appropriée, car le résultat serait iden-
tique, peu importe le critére retenu pour 1’application de
Iart. 15.

Le fait que les enfants nés 4 I'étranger d’une mére
canadienne sont tenus de se soumetire & une enquéte de
sécurité et de préter serment, alors que ceux nés 2
I'étranger d’un pére canadien ne le sont pas, constifue
une négation du droit & I'égalité de bénéfice de la loi
garanti par P’art. 15 de la Charte. L’accés au précieux
privilege qu’est la citoyenneté canadienne est limité, A
des degrés divers, selon que c’est la mere ou le pare du
demandeur qui est canadien; le sexe est I'un des motifs
énumérés a I'art. 15,

Le fait que le Parlement ait tenté de comiger I'iniquité
créée par la Loi de 1947 en y apportant des modifica-
tions n'a pas pour effet de soustraire Ia loi modifiée &
tout examen ultérieur fondé sur la Charte. 11 est impossi-
ble d’affirmer que la source véritable du traitement dif-
férent appliqué aux enfants nés a I'étranger d’nne meére
canadienne est 1a Loi de 1947, et non la loi actuelle, car
1'ancienne loi n’existe plus. Ce qui est en litige, ce n'est
que le fonctionnement de la Loi actuelle et le traitement
gu'elle applique & I'appelant du fait que seule sa mére
€tait canadienne. Dans Ia mesure ol la Loi actuelle per-
pétue la discrimination créée par la loi qui I'a précédée,
elle peut elle-méme étre examinée en regard de I'art. 15.

L’appelant ne tente pas d’invoquer, 4 son propre pro-
fit, 1a violation des droits d'une autre personne, II est la
cible principale de la discrimination fondée sur le sexe
établie par la législation et il a la qualité requise pour la
contester. Sa mére n’est concernée que parce que 1’éten-
due des droits de I'appelant est tributaire du sexe de
celui de ses parents qui est canadien. Lorsque I'accés &
des avantages tels que la citoyenneté est restreint pour
un motif aussi intimement 1i€ & un demandeur et aussi
indépendant de sa voloaté que le sexe de celui de ses
parents qui est canadien, le demandeur peut invoquer la
protection de I'art. 15. Le fait d’autoriser I’examen, en
regard de I'ast. 15, du traitement appliqué 4 la demande
de citoyenneté de I’appelant ne fait qu’étendre la protec-
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to him by s. 15 to extend to the full range of the discrim-
ination. ‘This is precisely the “purposive” interpretation
of Charter rights mandated by earlier decisions of this
Court.

These reasons do not create a general doctrine of
“discrimination by association™. The link between child
and parent is of a particularly unique and intimate
nature. A child has no choice who his or her parents are.
Whether this analysis should extend to situations where
the association is voluntary rather than involuntary or
where the characteristic of the parent upon which the
differential treatment is based is not an enumerated or
analogous ground are questions for another day.

That the differential treatment of children born abroad
with Canadian mothers as opposed to those with Cana-
dian fathers may be a product of historical legislative
circumstance, not of discriminatory stereotypical think-
ing, is not relevant to deciding whether or not the
impugned provisions are discriminatory, The motivation
behind Parliament’s decision fo maintain a discrimina-
tory denial of equal treatment cannot make the contin-
ued denial any less discriminatory. This legislation con-
tinues to suggest that, at least in some cases, men and
women are not equally capable of passing on whatever
it takes to be a good Canadian citizen,

The impugned legislation was not saved under s, 1 of
the Charter. Busuring that potential citizens are commit-
ted to Canada and do not pose a risk to the country are
pressing and substantial objectives which are not rea-
sonably advanced by the two-tiered application system
created by the impugned provisions. The impugned leg-
islation was not rationally connected to its objectives.
The question to be asked in this regard is not whether it
is reasonable to demand that prospective citizens swear
an oath and undergo a security check before being

granted citizenship but whether it is reasonable to make

these demands only of children born abroad of Canadian
mothers, as opposed to those born abroad of Canadian
fathers. Clearly no inherent connection -exists between
this distinction and the desired legislative objectives.

Although retroactively imposing automatic Canadian
citizenship in 1977 on children already born abroad of

tion contre la discrimination qui Iui est garantie par 1'art,
15 a Ia pratigue discriminatoire dans son ensemble. 11
s"agit précisément de I'interprétation «fondée sur 1'ob-
jet» des droits garantis par la Charte qu’a prescrite notre
Cour dans des arréts antérieurs,

Les présents motifs ne créent pas un principe général
de «discrimination par association». Le lien entre un
enfant et son pére ou sa mére a un caractére particulidre-
ment unique et intime, L'enfant ne choisit pas ses
parents. La question de savoir si ceite analyse devrait
s’étendre anx situations dans lesquelles I'association
d'une personne & un groupe est volontaire plutét qu’in-
volontaire, ou dans lesquelles la caractéristique apparte-
nant au p2re ou i la mére et sur laquelle est fondé le
traitement différent n’est pas un motif énuméré ou ana-
logne sera examinée & une autre occasion.

Le fait que le traitement différent appliqué aux
enfants nés & I'étranger d'une mére canadienne par rap-
port & ceux nés d’un pére canadien puisse &tre le produit
d’événements Iégislatifs historiques, et non d’une atti-
tude discriminatoire stéréotypée, n’est pas pertinent
pour décider si les dispositions contestées sont discrimi-
natoires. Les motif§ & I'origine de la décision du Parle-
ment de maintenir une négation discriminatoire du droit
4 I'égalité de traitement ne peuvent atténuer le caractre
discriminatoire de cette négation. Ces mesures législa-
tives continuent de suggérer que, 2 tout le moins dans
certains cas, les hommes et les femmes n’ont pas une
capacité égale de transmetive & leurs enfants ce qu’il faut
pour étre un bon citoyen canadien,

La validité des mesures législatives contestées n’est
pas sauvegardée par l'article premier de la Charte. Le
fait de s’assurer de 1'engagement envers le Canada des
citoyens potentiels et celui de s’assurer qu’ils ne consti-
tuent pas un risque pour le pays sont des objectifs
urgents ef réels, mais dont le régime de demande & deux
niveaux créé par les dispositions contestées ne peut rai-
sonnablement favoriser la réalisation. I1 n’existe pas de
lien rationnel entre les dispositions législatives contes-
tées et les objectifs qu’elles visent. A cet égard, la ques-
tion n'est pas de savoir s'il est raisonnable de demander
aux éventuels citoyens de préter serment et de se sou-
mettre 2 une enquéte de sécurité avant de leur attribuer
la citoyenneté, mais plutdt §°il est raisonnable de 1'exi-
ger uniquement des enfants nés d'une mére canadienne,
et non de ceux nés d’un pere canadien. Tl 'y a manifes-
tement aucun lien inhérent entre cette distinction et les
objectifs 1égislatifs poursuivis,

M8me si en accordant réfroactivement d'office, en
1977, la citoyenneté canadiepne' aux enfants nés a
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Canadian mothers could have caused difficulties for
those children by interfering with rights or duties of citi-
zenship already held in other countries, the Act clearly
demonstrates that citizenship based on lineage was
never imposed automatically, even on children bom
abroad of Canadian fathers. Treating children born
abroad of Canadian mothers similarly to those bom of
Canadian fathers would therefore not have caused any
undesirable retroactive effects. Anyone not wanting
Canadian citizenship through an extension of those
rights enjoyed by children of Canadian fathers to those
born abroad of Canadian mothers would have had the
option of simply not registering his or her birth, Only
those children born abroad of Canadian mothers willing
to take on Canadian citizenship would have it. It should
also be noted that the cumrent Act does not require these
procedures for any children born abroad of a Canadian
parent after February 15, 1977, no matter how old. If
such children do not pose a potential threat to national
security such that an oath and security check are
required, it is difficult to see why someone in the appel-
lant’s class does.

It was probable that the impungned legislation would
likely fail the proportionality test as well.

The offending legislation was declared to be of no
force or effect.
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Loi sur la citoyenneté canadienne, SR.C. 1970,
ch, C-19 [auparavant S.R.C. 1952, ch, 33], art. 5(1).

Réglement sur la citoyenneté, CR.C., ch. 400,
art, 20(1),

Doctrine citée

'Driedge.r, Elmer A. Construction of Statutes, 2nd ed.

Toronto: Butterworths, 1983,
Driedger, Elmer A. “Statutes: Refroactive Retrospective
Reflections” (1978), 56 R. du B. can. 264.

POURVOI contre un arrét de la Cour d’appel
fédérale, [1994] 1 C.F. 250, (1993), 105 D.L.R.
(4th) 121, 155 N.R. 321, 16 CR.R. (2d) 15, [1993]
F.C.J. 638, qui a rejeté I’appel du jugement du juge
en chef adjoint Jerome, [1992] 1 C.F. 771, (1991),
43 F.T.R. 180, 14 Imm. L.R. (2d) 266, ayant refusé
la demande de certiorari et de mandamus présen-
tée relativement au rejet, par le greffier de la
citoyenneté, d'une demande de citoyenneté, Pour-
voi accueilli,

Mark M. Yang, pour 1'appelant.

Roslyn 1. Levine, c.r., et Debra M. McAllister,
pour les intimés,

Neil R. Wilson, pour Dintervenante.

Version francaise du jugement de la Cour rendu
par

LE JUGE IACOBUCCI — Le présent pourvoi sou-
1éve la constitutionnalité de certaines dispositions
de la Loi sur la citoyenneté, S.C. 1974-75-76,
ch. 108, proclamées en vigueur le 15 février 1977
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Reasons for Judgment of the Honourable Mr. Justice Groberman:

[11  This appeal concemns the constitutionality of s. 6 of the Indian Act, R.S.C.
1885, c. I-5, which establishes the entitlement of a person to be registered as an
Indian. The plaintiffs argue that the provisions of that section violate the Canadian
Charter of Rights and Freedoms because they discriminate on the basis of sex and
marital status. While the remedy they seek is complex, the plaintiffs' major claim is
that Mr. Grismer should be entitled to transmit Indian status to his children, despite

the fact that his father was non-Indian and his wife is non-Indian.

[2]  The plaintiffs were successful at trial, though the order of the trial judge has
been stayed pending appeal. The reasons of the trial judge, Ross J., are indexed as

2007 BCSC 827. She delivered supplementary reasons on remedy, which are
indexed as 2007 BCSC 1732.

[31 Inthese reasons for judgment, unless the context indicates a different usage,
I will use the term “Indian” to mean a person entitled to registration as an Indian
under the Indian Act, which | will refer to as “Indian status”. | will use the term

“non-Indian” to mean a person not entitled to such status.

Overview

4] Prior to the coming into force of the current legislation in 1985, the Indian Act
treated women and men quite differently. An Indian woman who married a non-

Indian man ceased to be an Indian. An Indian man who married a non-Indian
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woman, on the other hand, remained an Indian; his wife also became entitled to

Indian status.

[5] Children who were the product of a union of an Indian and a non-indian were
non-Indian if their father was non-Indian. On the other hand, the legitimate children
of an Indian father were Indian, subject only to the “Double Mother Rule”, which
provided that if a child’s mother and patemal grandmother did not have a right to

Indian status other than by virtue of having married Indian men, the child had Indian

status only up to the age of 21.

[6]  The old provisions had been heavily criticized prior to 1985, and there was a
strong movement to amend them. Unfortunately, there was considerable

controversy over what ought to replace them. With the coming into force of s. 15 of
the Charter on April 17, 1985, the need to amend the law took on new urgency, as it

was clear that the then-existing regime discriminated on the basis of sex.

71 The current system of entitlement to Indian status was enacted by An Act to
amend the Indian Act, S.C. 1985, c. 27, s. 4. The amending Act received Royal
Assent on June 28, 1985, but was deemed (by virtue of s. 23 of the Act) to have

come into force on April 17, 1985, the date on which s. 15 of the Charter took effect,

[8] Onits face, the current system makes no distinction on the basis of sex.
From April 17, 1985 on, no person gains or loses Indian status by reason of
marriage. A child of two Indians is an Indian. A child who has one Indian parent and
one non-Indian parent is entitled to status unless the Indian parent also had a non-

Indian parent. In sum, the current legislation does away with distinctions between

2008 BCCA 153 (CanLll)



EAY

R e

EE e

3

iR

Mclvor v. Canada (Registrar of Indian and Northern Affairs) Page 5

men and women in terms of their rights to status upon marriage, and in terms of their

rights to transmit status to their children and grandchildren.

[8]  There is little doubt that the provisions of the Indian Act that existed prior to
the 1985 amendments would have violated s. 15 of the Charter had they remained in
effect after April 17, 1985, Equally, it is clear that if the current provisions had
always been in existence, there could be no claim that the regime discriminates on

the basis of sex. The difficulty lies in the transition between a regime that

discriminated on the basis of sex and one that does not.

[10] The 1985 legislation was enacted only after extensive consultation. It
represents a bona fide attempt to eliminate discrimination on the basis of sex. For
the most part, the legislation was prospective in orientation: it did not gosofarasto
grant Indian status to everyone who had an ancestor who had lost status under
earlier discriminatory provisions. It did, however, reinstate Indian status to women
who had lost their status by marrying non-Indians. It also reinstated status to certain

other persons, including those who lost it by virtue of the Double Mother Rule.

[11]  Subject to these, and a few other statutory exceptions, a person’s entitlement
to Indian status (or lack thereof) prior to April 17, 1985 subsisted after the coming

into force of the new legislation. The plaintiffs argue that in using the former regime
as the starting point for determining the status, the government effectively continued

a discriminatory regime. They say that that continuation violates s. 15 of the

Charter.
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[12] The defendants argue that the Charter canriot be applied retrospectively, and
that it was therefore sufficient for Parliament to enact a regime that was non-
discriminatory going forward. They claim that the government was not required to
enact legislation that sought to undo all of the effects of legislation that had beén in
place for over one hundred years. Indeed, they say, the new legislation is generous
in reinstating the right to Indian status to certain groups of people; it goes further

than necessary in trying to redress past wrongs.

[13] The analysis of the issue is made more difficult by the fact that the provisions
governing Indian status are complex. The system was not a static one before 1985,
and the manner in which illegitimate children and those of partial Indian heritage
have been treated varied over time. There are, as well, provisions of the Indian Act
that allow the government to exempt particular bands from particular provisions of
the Act, and those provisions were frequently used after 1980. | will, as necessary,

refer to particular changes and exemptions to the /ndian Act that have a bearing on

the issues at bar.
Legislative History Prior to the 1985 Amendments

[14] Historically, members of First Nations in Canada were subject to special
disqualifications as well as special entitiements. Not surprisingly, it became
necessary, even prior to Confederation, to enact legislation setting out who was and
who was not considered to be an Indian. In 1868, the first post-confederation statute
establishing entitlement to Indian status was enacted. Section 15 of An Act

providing for the organisation of the Department of the Secretary of State of Canada,

2009 BCCA 153 (CanLi)
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and for the management of Indian and Ordnance Lands, S.C. 1868, c. 42 (31 Vict.)

provided as follows:

15.  For the purpose of determining what persons are entitled to
hold, use or enjoy the lands and other immoveable property belonging
to or appropriated to the use of the various tribes, bands or bodies of
Indians in Canada, the following persons and classes of persons, and
none other, shall be considered as Indians belonging to the tribe, band
or body of Indians interested in any such lands or immoveable
property:

Firstly. All persons of Indian blood, reputed to belong to the
particular tribe, band or body of Indians interested in such lands or
immoveable property, and their descendants;

Secondly. All persons residing among such Indians, whose
parents were or are, or either of them was or is, descended on either
side from Indians or an Indian reputed to belong to the particular tribe,
band or body of Indians interested in such lands or immoveable
property, and the descendants of all such persons; And

Thirdly. All women lawfully married to any of the persons
included in the several classes hereinbefore designated; the children
issue of such marriages, and their descendants.

[15] This early legislation, then, treated Indian men and women differently, in that
an Indian man could confer status on his non-Indian wife through marriage, while an
Indian woman could not confer status on her non-Indian husband. It appears that
one rationale for this distinction was a fear that non-Indian men might marry Indian
women with a view to insinuating themselves into Indian bands and acquiring

property reserved for Indians.

[(16] In 1869, the first legislation that deprived Indian women of their status upon
marriage to non-Indians was passed. Section 6 of An Act for the gradual

enfranchisement of Indians, the better management of Indian affairs, and to extend
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the provisions of the Act 31% Victoria, Chapter 42, S.C. 1869, c. 6 (32-33 Vict.)

amended s. 15 of the 1868 statute by adding the following proviso:

Provided always that any indian woman marrying any other than an
Indian shall cease to be an Indian within the meaning of this Act, nor
shall the children issue of such marriage be considered as Indians
within the meaning of this Act; Provided also, that any Indian woman
marrying an Indian of any other tribe, band or body shall cease to be a
member of the tribe, band or body to which she formerly belonged, and
become a member of the tribe, band or body of which her husband is a
member, and the children, issue of this marriage, shall belong to their
father’s tribe only.

[17]  The traditions of First Nations in Canada varied greatly, and this new
legislation did not reflect the aboriginal traditions of all First Nations. To some
extent, it may be the product of the Victorian mores of Europe as transplanted to
Canada. The legislation largely parallels contemporary views of the legal status of
women in both English common law and French civil law. The status of a woman
depended on the status of her husband; upon marriage, she ceased, in many

respects for legal purposes, to be a separate person in her own right.

[18] The general structure of 1869 legislation was preserved in the first enactment
of the /ndian Act, as S.C. 1876, c. 18 (39 Vict.). This statute added further bases for
the loss of Indian status, including provisions whereby an illegitimate child of an

Indian could be excluded by the Superintendent General of Indian Affairs.

[18] Substantial changes in the regime were introduced in the Indian Act, S.C.
1951, ¢. 29 (15 Geo. V). The statute created an “Indian Register”. Sections 10-12

of the Act defined entitlement to registration as an Indian;
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10.  Where the name of a male person is included in, omitted from,
added to or deleted from a Band List or a General List, the names of

his wife and his minor children shall also be included, omiited, added
or deleted, as the case may be.

11.  Subject to section twelve, a person Is entitled to be registered if
that person

(a) on the twenty-sixth day of May, eighteen hundred and seventy-
four, was, for the purposes of An Act providing for the organization
of the Department of the Secretary of State of Canada, and for the
management of Indian and Ordnance Lands, chapter forty-two of
the statutes of 1868, as amended by section six of chapter six of
the statutes of 1869, and section eight of chapter twenty-one of the
statutes of 1874, considered to be entitled to hold, use or enjoy the
lands and other immovable property belonging to or appropriated to
the use of the various tribes, bands or bodies of Indians in Canada,

(b) is a member of a band

(iy for whose use and benefit, in common, lands have been set
apart or since the twenty-sixth day of May, eighteen hundred
and seventy-four have been agreed by treaty to be set apart, or

(ii) that has been declared by the Governor in Council to be a
band for the purposes of this Act,

(c) is a male person who is a direct descendant in the male line of
a male person described in paragraph (a) or (b),

(d) is the legitimate child of
() amale person described in paragraph (a) or (b), or
(ii) a person described in paragraph (c),

(e) is the illegitimate child of a female person described in
paragraph (a), (b) or (d), unless the Registrar is satisfied that the
father of the child was not an Indian and the Registrar has declared
that the child is not entitled to be registered, or

(f) is the wife or widow of a person who is entitled to be registered
by virtue of paragraph (a), (b), (c), (d) or (e).

12. (1) The following persons are not entitled to be registered,
namely,

(a) a person who

(i) has received or has been allotted half-breed lands or money
scrip,

(if) is a descendant of a person described in subparagraph (i),
(iii) is enfranchised, or
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(iv) is a person born of a marriage entered into after the coming
into force of this Act and has attained the age of twenty-one
years, whose mother and whose father's mother are not
persons described in paragraph (a), (b), (d), or entitled to be
registered by virtue of paragraph (e) of section eleven, unless,
being a woman, that person is the wife or widow of a person
described in section eleven, and

(b) a woman who is married to a person who is not an Indian.

[20] Apart from one amendment in 1958, this legislation survived intact until the
1985 legislation. The 1956 amendment made a change in the manner in which the
registration of an illegitimate child could be nullified. It allowed the council of the
band to which a child was registered, or any ten electors of the band, to file a written
protest against the registration of the child on the ground that the child's father was
not an Indian. The Registrar was then required to investigate the situation, and to

exclude the child if the child's father was determined to be a non-Indian.

[21] For the purposes of this litigation, then, there were three significant features
of the legislation that immediately pre-dated the coming into force of s. 15 of the
Charter. First, a woman lost her status as an Indian if she married a non-Indian. On
the other hand, an Indian man retained his status if he married a non-indian, and his

wife also became entitled to status.

[22] Second, a child born of a marriage between an Indian and a non-Indian was
an Indian only if his or her father was an Indian. The rules for illegitimate children
were more complex — if both parents were Indians, the child was an Indian. If only
the father was an Indian, the child was non-Indian, and if only the mother was an

[ndian, the child was an Indian, but subject to being excluded if a protest was made.

A149

2009 BCCA 153 (CanLIl)

ey Gy



BEER

5 O 5 R -

A150

Melvor v. Canada (Registrar of Indian and Northern Affairs) Page 11

[23] Finally, from 1951 onward, where an Indian man married a non-Indian
woman, any child that they had was an Indian. If, however, the Indian man’s mother
was also non-Indian prior to marriage, the child would cease to have Indian status

upon attaining the age of 21 under the Double Mother Rule.
Growing Discontent with the Status Regime

[24] The statutory provisions for determining Indian status were, from the

2009 BCCA 153 (CanLll)

beginning, at odds with the aboriginal traditions of some First Nations. By the last
half of the twentieth century, they were also at odds with broader societal norms.
The idea that women did not have separate personal identities from their husbands
was increasingly recognized as offensive. Further, the personal hardship many
Indian women faced tipon losing their Indian status and band membership was
severe. Some First Nations also objected to the Double Mother Rule, considering
that those with Indian blood brought up in an Indian culture should remain Indians

even if they had only one grandparent of Indian descent.

[25] There was widespread dissatisfaction with the rules governing Indian status.
As outlined by the learned trial judge, numerous studies and reports criticized the
contemporary legislation. There were also legal challenges to it. The Supreme
Court of Canada narrowly upheld the legislation in A.G. Canada v. Lavell, [1974]

S.C.R. 13489, holding that the provisions of the Canadian Bill of Rights did not allow it

1o declare such a law inoperative.

[26] In 1981, in Lovelace v. Canada, Communication No. R.6/24, U.N. Doc. Supp.

No. 40 (A/36/40) at 168, the United Nations Human Rights Committee considered
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arguments that the Indian Act violated provisions of the International Covenant on
Civil and Political Rights. Ms. Lovelace had lost her Indian status in 1970 on
marrying a non-indian. The marriage eventually broke down, and Ms. Lovelace
wished to return to live on reserve, but was denied the right to do so because she no
longer had Indian status. The Committee found the denial to be unreasonable in the

particular situation of the case, and to violate the applicant's rights to take partina

minority culture.

[27] By the early 1980s, it was clear that the legislative scheme for determining
Indian status needed to be changed. There was, however, considerable difficulty in
finding a new scheme to replace the old one. There was simply no consensus
among First Nations groups as to who should be reinstated to Indian status, and as
to what the future rules governing status should be. Some groups were fearful that a
sudden reinstatement to status of a large number of persons might overwhelm the
resources available to Indian bands, or dilute traditional First Nations culture. In
addition, there was a strong movement among First Nations groups to seek a level
of control over band membership. Pressures aimed at a higher degree of self-
government made it difficult for the government of the day to impose a new regime

by legislation.

[28] Itis unnecessary to detail all of the various positions taken by different
aboriginal and governmental groups. The trial judge has discussed many of the
various movements, government studies, and reports, and has reproduced some of

their arguments and rhetoric in her judgment, particularly at paragraphs 38 to 77.
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[28] While the debate continued, the then-Minister of Indian Affairs and Northern
Development offered, in July of 1980, to have proclamations issued under s. 4 of the
Indian Act to exempt bands, at thelr request, from particular provisions of the Act.
While the record does not contain complete evidence of the take-up rate on the
Minister's offer, it does appear to have been significant, particularly with respect to

s. 12(1 )(a)(iv) (the Double Mother Rule) and, to a lesser extent, with respect to

s. 12(1)(b) (the provision under which a woman who married a non-Indian lost her

2009 BCCA 153 (CanLll)

status — | will refer to this as the “Marrying Out Rule”).

[30] Inits First Report to the Parliamentary Standing Committee on Indian Affairs
and Northern Development (quoted in the Standing Committee’s Sixth Report to
Parliament, September 1, 1982), the Sub-committee on Indian Women and the
Indian Act reported that by July of 1982, some 285 Indian bands had requested
exemptions from the Double Mother Rule and 63 had requested exemptions from
the Marrying Out Rule. A draft report from the Department of Indian Affairs and
Northern Development entitled “The Potential Impacts of Bill C-47 on Indian
Communities” (November 2, 1984) stated that by July 1984, out of a total of about
580 bands in Canada, 311 (54%) had sought exemption from the Double Mother

Rule, and 107 (18%) had sought exemption from the Marrying Out Rule.

[31] Inan attempt to bring the Indian Act into compliance with s. 15 of the Charfer
without causing turmoil for First Nations, the government eventually brought forward
compromise legislation. In introducing the legislation for second reading in the

House of Commons, the then-Minister of Indian Affairs and Northern Development
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outlined five principles on which the legislation was based (Hansard, March 1, 1985,

at p. 2645):

[32]
1985.

The legislation is based on certain principles, which are the
cornerstones that John Diefenbaker identified. The first principle is

that discrimination based on sex should be removed from the Indian
Act.

The second principle is that status under the Indian Act and band
membership will be restored to those whose status and band
membership were lost as a resuit of discrimination in the Indian Act.

The third principle is that no one should gain or lose their status as a
result of marriage.

The fourth principle is that persons who have acquired rights should
not lose.those rights.

The fifth principle is that Indian First Nations which desire to do so will
be able to determine their own membership.

Section 6 of the /ndian Act, R.S.C. 1985, c. I-5 remains as it was amended in

It reads as follows:

6(1) Subject to section 7, a person is entitled to be registered if

(a) that person was registered or entitled to be registered
immediately prior to April 17, 1985;

(b) that person is a member of a body of persons that has been
declared by the Governor in Council on or after April 17, 1985 to be
a band for the purposes of this Act;

(c) the name of that person was omitted or deleted from the Indian
Register, or from a band list prior to September 4, 1951, under
subparagraph 12(1)(a)(iv), paragraph 12(1)(b) or subsection 1 2(2)
or under subparagraph 12(1)(a)(iii) pursuant to an order made
under subsection 109(2), as each provision read immediately prior
to April 17, 1985, or under any former provision of this Act relating
to the same subject-matter as any of those provisions;

(d) the name of that person was omitted or deleted from the Indian
Register, or from a band list prior to September 4, 1951, under
subparagraph 12(1)(a)(iii) pursuant to an order made under
subsection 109(1), as each provision read immediately prior to April
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17, 1985, or under any former provision of this Act relating to the
same subject-matter as any of those provisions:

(e) the name of that person was omitted or deleted from the Indian
Register, or from a band list prior to September 4, 1951,

(i) under section 13, as it read immediately prior to
September 4, 1951, or under any former provision of this Act
relating to the same subject-matter as that section, or

(i) under section 111, as it read immediately prior to July 1,
1920, or under any former provision of this Act relating to the
same subject-matter as that section; or

(f) that person is a person both of whose parents are or, if no longer
living, were at the time of death entitled to be registered under this
section.

(2) Subject to section 7, a person is entitled to be registered if that
person is a person one of whose parents is or, if no longer living, was
at the time of death entitled to be registered under subsection (1).

(3) For the purposes of paragraph (1)(f) and subsection (2),

(a) a person who was no longer living immediately prior to April 17,
1985 but who was at the time of death entitled to be registered shall

be deemed to be entitled to be registered under paragraph (1)(a);
and

(b) a person described in paragraph (1)(c), (d), (e) or (f) or
subsection (2) and who was no longer fiving on April 17, 1985 shall
be deemed to be entitled to be registered under that provision.

[33] Section 6(1)(a) is a key provision. It preserves the status of all persons who
were entitled to status immediately prior to the 1985 amendments. The plaintiffs say
that the section violates s. 15 of the Charfer by incorporating, by reference, the

discriminatory regime that existed before 1985.

[34] Other key provisions are ss. 6(1)(c} and 6(2). Section 6(1)(c) restores the
status of (among others) people who were disqualified from status under the
Marrying Out Rule and the Double Mother Rule. Section 6(2) applies what is known

as the “Second Generation Cut-off". It extends Indian status to a person with one
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Indian parent, but, significantly, does not allow such a person to pass on Indian
status to his or her own children unless those children are the product of a union

with another person who has Indian status.

The Plaintiffs

[35] The plaintiffs are a mother and son. Prior to 1985, neither had Indian status.

Today, Ms. Mclvor has status under s. 6(1)(c) of the Indian Act, and Mr. Grismer has

2009 BCCA 153 (CanLll)

status under s. 6(2). Their claim is that Mr. Grismer should be given status
equivalent to those who come under s. 6(1) of the statute, so that he is able to pass

on Indian status to his children despite the fact that his wife is non-Indian.

[36] The plaintiffs’ family tree is somewhat complex — I will describe it first, and

then provide a brief table, which may assist in understanding its details.

[37] Ms. Mclvor's grandfathers were both non-Indians. One grandmother was an

Indian, and the other was entitled to Indian status. Neither set of grandparents were

married.

[38] Ms. Mclvor's parents were also unmarried. Neither parent ever applied for
Indian status, apparently because they did not understand themselves to be entitled
to it under the extant legislation. While it appears that they could have applied for
status under that legislation on the basis that each was the illegitimate child of a
woman entitled to status, it is also likely that they would ultimately have been denied

registration upon the Superintendent General or Registrar determining that they had

non-Indian fathers.

[
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[38] Ms. Mclvor was not registered as an Indian prior to 1985. She did not believe
that she was entitled to status under earlier legislation, because she understood that
neither of her parents were entitled to status, both being children of non-Indian
fathers. Ms. Mclvor would, in any event, have lost her right to status under the

former s. 12(1)(b) when she married a non-Indian.

[40] In September 1985, Ms. Mclvor applied under the amended legislation for
Indian status on behalf of herself and her children. The application took years to
resolve. The Registrar gave his initial decision in February 1987, holding that

Ms. Mclvor was entitled to status under s. 6(2) of the /ndian Act, and that her
children were not entitled to status. In May 1987, Ms. Mclvor protested the decision,
seeking status under s. 6(1) for herself and 6(2) for her children. After
reconsideration, in February 1989, the Registrar confirmed his initial decision. The
plaintiifs launched an appeal of the decision in July 1989, but the appeal was not
heard expeditiously. After a considerable delay and some procedural wrangling
(including the discontinuance and reinstatement of the appeal), the Registrar
conceded that his decision could not stand. The B.C. Supreme Court, in a decision
indexed as 2007 BCSC 26, found Ms. Mclvor to be entitled to status under s. 6(1)(c).
She was held to be the daughter of two persons each entitled to Indian status, and
was found to have been deprived of status only by virtue of her marriage to a non-

Indian man.

[41] Mr. Grismer is the son of Ms. Mclvor and Charles Terry Grismer. As he has
only one parent who has status under s. 6(1) of the Indian Act, he was found to have

status under s. 6(2) of that Act. Mr. Grismer himself married a non-Indian woman.
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Accordingly, their children do not have status, having no parent entitled to status
under s. 6(1) of the Act. The Second Generation Cut-off of s. 6(2) applies. In
contrast, Ms. Mclvor's daughter has married an Indian man, and their children are

entitled to Indian status under s. 6(1)(f) of the Act.

[42] As the family tree is somewhat difficult to describe, | reproduce a slightly

modified version of the helpful diagram included in the trial judge's judgment at para.

97:
Paternal Side Maternal Side
Alex Mclvor Cecelia Mclvor Jacob Blankenship Mary Tom
(non-Indian) (entitled to status) (non-Indian) (Indian)
Emest Mclvor . Susan Blankenship
(born out of wedlock) (born out of wediock)
(never registered as an Indian) (never registered as an Indian)
Entitled to status under pre-1985 Entitled to status under pre-1985
legislation as an illegitimate child legislation as an illegitimate child
of an Indian woman of an Indian woman

Sharon Mclvor (born out of wedlock, married to Charles Terry Grismer, a non-Indian)
Entitlement to status lost upon marriage under former s. 12(1)(b)
Entitlement to status restored under current s. 6(1)(c)

Charles Jacob Grismer (married to a non-Indian)
No status under pre-1985 legislation
Entitlement to status under current s. 6(2)

Children of Charles Jacob Grismer
No status under s. 6(2) - "Second Generation Cut-off"

[43] The plaintiffs do not challenge the Second Generation Cut-off, per se. They
say, however, that it Is discriminatory to assign s. 6(2) status to persons bomn prior to

April 17, 1985, They illustrate the discrimination by postulating a situation in which
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Ms. Mclvor had a brother, who also married a non-Indian prior to 1985, and had

children.

[44] Under the pre-1985 Indjan Act, Ms. Mclvor's hypothetical brother would have
been entitled to status at birth in the same way that she was. Upon marriage to a
non-Indian, he would have maintained his status, and his wife would have gained
entitlement to Indian status. Their children would also have been entitled to status,
and would, under the current legislation, be entitled to status under s. 6(1). If those
children, in turn, married non-Indians and had children, their children would have

status under s. 6(2). Again, a diagram may help to illustrate the situation:

Ms. Mclvor Hypothetical Brother
Status under s. 11(e) of pre-1985 Act Status under s. 11(e) of pre-1985 Act
Marries non-Indian Marries non-indian
Loses status upon marriage (s. 12(1)(b)) Maintains status
Charles Jacob Grismer Child born — entitled to status

no status under pre-1985 Act

1985 Act comes into force

Charles Jacob Grismer Child maintains status under s. 6(1)(a)
gains status under s. 6(2)

Assume marriage to non-indian

Grandchild of Ms. Mclvor Grandchild of hypothetical brother

not entitled to status as a result entitled to status under s. 6(2)
of 2™ Generation Cut-off

s SN EE D A EY ES

[45] While the legislative schemes are complex, the complaint in this case is,
essentially, that Mr. Grismer's children would have Indian status if his Indian status

had been transmitted to him through his father rather than through his mother. The
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plaintiffs claim that that is ongoing-discrimination on the basis of sex, which
contravenes s. 15 of the Charter. Section 15(1) states:
15. (1) Every individual is equal before and under the law and has the
right to the equal protection and equal benefit of the law without

discrimination and, in particular, without discrimination based on race,

national or ethnic origin, colour, religion, sex, age or mental or physical
disability.

[46] The defendants, on the other hand, say that the differential treatment is solely

a result of events that occurred prior to the coming into force of s. 15 of the Charter.

Because the Charter cannot be applied retroactively, they contend that the plaintiffs

do not have a viable claim under s. 15.
Retrospectivity and the Charter

[47] Itis evident from the history of the Charfer that it was not intended to apply
retroactively. This is particularly clear in respect of s. 15 of the Charter, which,
pursuant to s. 32(2) of the Charter did not take effect until 3 years after the rest of
the Charter came into force. The delay in bringing s. 15 into effect was a recognition
of the fact that considerable legislative amendment might be necessary in order to
bring the laws of Canada into compliance with its dictates. It is now well-settled that
the Charter applies only prospectively from the date it was brought into effect.

Section 15, therefore, cannot be used to question the validity of governmental action

that pre-dated its coming into force.

[48] On the other hand, continuing governmental action may violate the Charter
even if it began prior to the coming into force of the Charter. Violations of s, 15

cannot be countenanced simply because discrimination began before April 17, 1985;

2009 BCCA 153 (CanLll)
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Section 15 cannot be used fo attack a discrete act which took place
before the Charfer came into effect. It cannot, for example, be
invoked to challenge a pre-Charter conviction: R. v. Edwards Books
and Art Ld., [1986] 2 S.C.R. 713; R. v. Gamble, [1988] 2 S.C.R. 595.
Where the effect of a law is simply to impose an on-going
discriminatory status or disability on an individual, however, then it will
not be insulated from Charter review simply because it happened to be
passed before April 17, 1985. [f it continues to impose its effects on
new applicants today, then it is susceptible to Charfer scrutiny today:
Andrews v. Law Society of British Columbia, [1989] 1 S.C.R. 143.

The question, then, is one of characterization: is the situation really
one of going back to redress an old event which took place before the
Charter created the right sought to be vindicated, or is it simply one of

assessing the contemporary application of a law which happened to be
passed before the Charter came into effect?

2009 BCCA 153 (CanLll)

|
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Bennerv. Canada (Secretary of State), [1997] 1 S.C.R. 358 at
paras. 44-45

(Y

[49] Unfortunately, differentiating between ongoing discrimination and mere

effects of concluded pre-Charter discrimination is not always a simple matter. In

iEE

Benner, at para. 46, the Supreme Court of Canada adopted a flexible and nuanced

approach o the issue:

[M]any situations may be reasonably seen to involve both past discrete
events and on-going conditions. A status or on-going condition will
often, for example, stem from some past discrete event. A criminal
conviction is a single discrete event, but it gives rise to the on-going
condition of being detained, the status of *detainee”. Similar
observations could be made about a marriage or divorce. Successfully
determining whether a particular case involves applying the Charter to
a past event or simply to a current condition or status will involve
determining whether, in all the circumstances, the most significant or
relevant feature of the case is the past event or the current condition
resulting from it. This is, as | already stated, a question of
characterization, and will vary with the circumstances. Making this
determination will depend on the facts of the case, on the law in
question, and on the Charfer right which the applicant seeks to apply.
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[50] The Benner case is instructive. In 1962, Mr. Benner was born abroad o a
mother who was a Canadian citizen and a father who was not. At the time of his
birth, the Canadian Citizenship Act, R.S.C. 1952, c. 33, provided that a child born
abroad was entitled to Canadian citizenship if the child's father was a citizen. A
legitimate child born abroad whose only Canadian parent was his or her mother was
not entitled to citizenship. Mr. Benner, therefore, had no right to Canadian

citizenship at the time of his birth.

[51] A new Citizenship Act (S.C. 1974-75-786, c. 108) came into force in 1977. For
the first time, it allowed persons in Mr. Benner's position to apply for Canadian
citizenship. Still, it differentiated between people born abroad whose fathers were
Canadian and those whose mothers (but not fathers) were Canadian. If only the
mother was a citizen, the child was required to meet requirements with respect to
criminal records and national security; people whose fathers were Canadian did not
have to satisfy those requirements. The difference was of significance to

Mr. Benner, because he was, when his application was before the Registrar in 1989,

facing serious criminal charges that prevented him from gaining citizenship.

[62] Canada argued that Mr. Benner's right to citizenship had crystallized in 1962,
when he was born, or in 1977, when the new statute came into force. Any
discrimination faced by Mr. Benner, it claimed, pre-dated the coming into force of the

Charter. Therefore, it said, Mr. Benner was not entitled to rely on s. 15 to found his

claim.
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[53] The Supreme Court of Canada, at para. 52, rejected that view, holding that

Mr. Benner's situation should be characterized not as an “event”, but as an ongoing

status:

From the time of his birth, he has been a child, born outside Canada
prior fo February 15, 1977, of a Canadian mother and a non-Canadian
father. This is no less a “status” than being of a particular skin colour
or ethnic or religious background: it is an ongoing state of affairs.
People in the appellant’s condition continue to this day to be denied

the automatic right to citizenship granted to children of Canadian
fathers.

[54] It followed that any discrimination occurred when Mr. Benner applied for and

was denied citizenship, not at an earlier date. The Court concluded, at para. 56:

In applying s. 15 to questions of status, or what Driedger, [Construction
of Statutes (2nd ed. 1983), at p. 192], calls “being something”, the
important point is not the moment at which the individual acquires the
status in question, it is the moment at which that status is held against
him or disentitles him to a benefit. Here, that moment was when the
respondent Registrar considered and rejected the appellant's
application. Since this occurred well after s. 15 came into effect,
subjecting the appellant's treatment by the respondent to Charter

scrutiny involves neither refroactive nor retrospective application of the
Charter.

[65] The case at bar is, in many ways, similar to Benner. Mr. Grismer says that he
suffers discrimination because his Indian status derives from his mother rather than
his father. He says that the discrimination is ongoing; his children (who were not
even born prior to the coming into force of the Charter) are denied Indian status
based on differences between men and women in the pre-1985 law that were

preserved in the transition to the current regime.
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[56] The defendants argue that the source of discrimination, if any, is Ms. Mclvor's
loss of Indian status when she married a non-Indian. They say that any
discrimination was not on the basis of sex, but on the basis of marriage. Further,

they contend that the marriage was an event, not a status; therefore, they argue, any

discrimination pre-dated the Charter.

[571 1am unable to accept the defendants’ characterization of the matter for
several reasons. First, fo describe any discrimination as being based on “marﬁagé"
rather than “sex” is arbitrary. It might equally have been said that Mr. Benner
suffered discrimination not because of the sex of his Canadian parent, but by virtue
of the event of being born abroad. Ms. Mclvor's loss of status was not based solely
on marriage or on sex, but rather on a combination of the two. The claim in the case
at bar is based primarily not on differences in treatment between married and single
people (just as the claim in Benner was not based on the difference between people
born in Canada and those born abroad), but rather on the differences in treatment
between men and women. In that sense, the claim is based on an ongoing status

(that of Ms. Mclvor being a woman) rather than on a discrete event (marriage).

[58] Second, the defendants’ argument focuses exclusively on Ms. Mclvor's loss
of status prior to the coming into force of the Charter. That loss is not, per se, the
foundation for the claim of discrimination. Rather, it is the fact that Ms. Mclvor's
grandchildren lack status that constitutes the tangible basis for a claim of
discrimination. Had they a male Indian grandparent rather than a female one, the

current legislation would grant them status.
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[59] Finally, and importantly, the defendants ignore the detailed effects of the 1985

statute in suggesting that the alleged discrimination against Ms. Mclvor and

Mr. Grismer arose from pre-Charter statutory provisions. This becomes clear when

one compares the situation of Ms. Mclvor's male analogue (or “hypothetical brother”)

under the old legislation and under the current regime. The situation is summarized

in the following table:

Situation under Old Legislation

Situation under 1985 Statute

Hypothetical Brother
Status Indian (s. 11(e) of pre-1985 Act)
Marries non-Indian
Maintains status

Hypothetical Brother
Status Indian (s. 11(e) of pre-1985 Act)
Marries non-Indian
Maintains status

Child bom — Child entitied to staus

Child born ~ Child entitled to status

1985 Act comes into force

Assume child marries a non-Indian and has children

Grandchild of hypothetical brother
loses Indian status at age 21
(s. 12(1)(a)(iv)of pre-1985 Act)
(Double Mother Rule)

Grandchild of hypothetical brother
entitled to Indian status (s. 6(2))

[60] The old legislation treated the hypothetical brother's grandchildren somewhat

better than those of Ms. Mclvor; the hypothetical brother’'s grandchiidren would have

enjoyed status up until the age of 21. It is, however, the overlay of the 1985

amendments on the previous legislation that accounts for the bulk of the differential

treatment that the plaintiffs complain about. Under the 1985 legislation, the

hypothetical brother’s grandchildren have Indian status. They are also able to

transmit status to any children that they have with persons who have status under
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ss. 6(1) or 6(2). Ms. Mclvor's grandchildren, on the other hand, have no claim to

Indian status.

[61] Thus, the most important difference in treatment between Ms. Mclvor's
grandchildren and those of her male analogue was a creation of the 1985 legislation

itself, and not of the pre-Charter regime.

[62] Forall of these reasons, | would reject the defendants' contention that the
plaintiffs’ claim would require the Court to engage in a prohibited retroactive or
retrospective application of the Charter. Just as in the Benner case, the plaintiffs’

claim in this case is one alleging ongoing discrimination.
Section 28 of the Charfer and Section 35 of the Constitution Act, 1982

[63] Before addressing the primary claim in this case, which is brought under the
equality rights section of the Charter, | will address the plaintiffs' contention that s. 28
of the Charter and s. 35(4) of the Constitution Act, 1982 are implicated in this case.

Section 28 of the Charfer is as follows:

28. Notwithstanding anything in this Charter, the rights and freedoms
referred to in it are guaranteed equally to male and female persons.

[64] The plaintiffs assert that this seé:tion “buttresses” s. 15 of the Charter and also
that the Indian Act contravenes this section. | am unable accept either argument.
Section 28 is a provision dealing with the interpretation of the Charter. It does not,
by itself, purport to confer any rights, and therefore cannot be “contravened”.

Further, the equality rights set out in s. 15 explicitly encompass discrimination on the
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basis of sex; they are incapable of being interpreted in any manner which would be

contrary to s. 28. In my opinion, s. 28 of the Charter is of no particular importance to

this case.
[65] Section 35 of the Constitution Act, 1982 provides:

35(1) The existing aboriginal and treaty rights of the aboriginal peoples
of Canada are hereby recognized and affirmed.

(4) Notwithstanding any other provision of this Act, the aboriginal and

treaty rights referred to in subsection (1) are guaranteed equally to
male and female persons.

[66] 1 do not doubt that arguments might be made to the effect that elements of
Indian status should be viewed as aboriginal or treaty rights. The interplay between
statutory rights of Indians and constitutionally protected aboriginal rights is a
complex matter that has not, to date, been thoroughly canvassed in the case law. It
seems likely that, at least for some purposes, Parliament's ability to determine who
is and who is not an Indian is circumscribed. Arguments of this sort, however, have
not been addressed in this case. We have neither an evidentiary foundation nor
reasoned argument as to the extent to which Indian status should be seen as an
aboriginal right rather than a matter for statutory enactment. This case, in short, has

not been presented in such a manner as to properly raise issues under s. 35 of the

Constitution Act, 1982.

[67] The plaintiffs have presented their case on the basis that their equality rights
under the Charfer are violated by s. 6 of the Indian Act. Their references to s. 28 of

the Charter and s. 35 of the Constitution Act, 1982 add nothing to their arguments in
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relation to those rights. In the result, | do not find it necessary to make further

reference to either s. 28 of the Charter or s. 35 of the Constitution Act, 1982,

Analysis Under s. 15 of the Charter

[68] The Supreme Court of Canada’s decision in Law v. Canada (Minister of
Employment and Immigration), [1999] 1 S.C.R. 497, established a three-stage
approach to determining whether or not an alleged infringement of s. 15 of the

Charter has been made out. At para. 88, the Court discussed the approach:

(1)  Itisinappropriate to attempt to confine analysis under s. 15(1)
of the Charter to a fixed and limited formula. A purposive and
contextual approach to discrimination analysis is to be preferred, in
order to permit the realization of the strong remedial purpose of the
equality guarantee, and to avoid the pitfalls of a formalistic or
mechanical approach.

(2)  The approach adopted and regularly applied by this Court to the
interpretation of s. 15(1) focuses upon three central issues:

(A) whether a law imposes differential treatment between the
claimant and others, in purpose or effect;

(B) whether one or more enumerated or analogous grounds of
discrimination are the basis for the differential freatment; and

(C) whether the law in question has a purpose or effect that is
discriminatory within the meaning of the equality guarantee.

The first issue is concerned with the question of whether the law
causes differential treatment. The second and third issues are
concerned with whether the differential treatment constitutes
discrimination in the substantive sense Intended by s. 15(1).

(3)  Accordingly, a court that is called upon to determine a
discrimination claim under s. 15(1) should make the following three
broad inquiries:

(A) Does the impugned law (a) draw a formal distinction between
the claimant and others on the basis of one or more personal
characteristics, or (b) fail to take into account the claimant’s already
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disadvantaged position within Canadian society resulting in
substantively differential treatment between the claimant and others
on the basis of one or more personal characteristics?

(B) Is the claimant subject to differential treatment based on one or
more enumerated and analogous grounds?

and

(C) Does the differential treatment discriminate, by imposing a
burden upon or withholding a benefit from the claimant in a manner
which reflects the stereotypical application of presumed group or
personal characteristics, or which otherwise has the effect of
perpetuating or promoting the view that the individual is less
capable or worthy of recognition or value as a human being or as a

member of Canadian society, equally deserving of concern,
respect, and consideration?

[69] The first step of the analysis, then, is to determine whether the plaintiifs have
established differential treatment cognizable as a breach of s. 15. To make this
determination, the Court must consider three issues. First, it must identify the
“benefit of the law” that Is at issue in this case. Second, it must find an appropriate
comparator group against which to gauge the treatment that the plaintiffs receive

under the law. Finally, it must determine whether that comparator group is treated

more favourably than the plaintiffs.
The “Benefit of the Law” at Issue in this Case

[70] This case is concerned with entitlement to Indian status. The plaintiffs have
adduced significant evidence demonstrating that Indian status is a beﬁeﬁt. Under
the terms of the /ndian Act and other legislation, persons who have Indian status are
entitled to tangible benefits beyond those that accrue to other Canadians. These

include extended health benefits, financial assistance with post-secondary education
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and extracurricular programs, and exemption from certain taxes. The trial judge also
accepted that certain intangible benefits arise from Indian status, in that it results in
acceptance within the aboriginal community. While some of the evidence of such
acceptance may be overstated, in that it fails to distinguish between Indian status
and membership in a band, | am of the view that the trial judge was correct in

accepting that intangible benefits do flow from the right to Indian status.

[71]1 The plaintiffs assert that the right to transmit Indian status to one's child
should also be recognized as a benefit. | agree with that proposition. Parents are
responsible for their children's upbringing, and financial benefits that an Indian child
receives will, accordingly, alleviate burdens that would otherwise fall on the parent.
Quite apart from such benefits, though, it seems to me that the ability to transmit
Indian status to one's offspring can be of significant spiritual and cultural value. |
accept that the ability to pass on Indian status to a child can be a matter of comfort

and pride for a parent, even leaving aside the financial benefits that accrue to the

family.

[72] ltis evident to me, therefore, that there is merit in Mr. Grismer's claim that the
ability to transmit status to his children is a benefit of the law to which s. 15 applies.

Ms. Mclvor’s claim is a more remote one. She does not, as a grandparent, have the
same legal obligations to support and nurture her grandchildren that a parent has to

his or her children.

[73] Given that Mr. Grismer Is a plaintiff in this matter, and given that any practical

remedy that might be granted could be based on the claim by Mr. Grismer rather
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than that of Ms. Mclvor, it is, strictly speaking, unnecessary to determine whether the
ability to confer Indian status on a grandchild is a “benefit of the law” to which s. 15
of the Charter applies. In view of the cultural importance of being recognized as an
Indian and the requirement to give s. 15 a broad, purposive interpretation, however, |
would be inclined to the view that the ability to transmit Indian status to a grandchild

is a sufficient "benefit of the law” to come within s. 15 of the Charter.

[74] In the analysis that follows, | will concentrate on Mr. Grismer’s claim, since it
is, in some ways, more straightforward and simpler to describe than that of
Ms. Mclvor. Except as | will indicate, however, the analysis of Ms. Mclvor's claim

would be similar. In my view, the claims stand or fall together.

The Appropriate Comparator Group

[75] The next aspect of the first step in the s. 15 analysis is the selection of an
appropriate comparator group with which to compare the treatment that is accorded

to the plaintiffs. The parties to this litigation do not agree on which comparator group

is appropriate.

[76] ltis clear that the claimant under s. 15 is entitled, in the first instance, to
choose the group with which he or she wishes to be compared (Law at para. 58).
This is partly a function of the nature of the equality inquiry. The right to equality is
not a right to be treated as well as one particular comparator group. Rather, it is,
prima facie, a right to be treated as well as the members of all appropriate
comparator groups. It is, therefore, no defence to a s. 15 claim that some particular

comparator group is treated no better than the group to which the claimant belongs.
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On the other hand, all that the claimant need show, in order to pass the first stage of
analysis of a s. 15 claim, is that there is at least one appropriate comparator group

which is afforded better treatment than the one to which he or she belongs.

[77] In this case, Mr. Grismer wishes to compare his group (people born prior to
April 17, 1985 of Indian women who were married to non-Indian men) with people
bomn prior to April 17, 1985 of Indian men who were married to non-Indian women.

That comparator group was accepted by the trial judge.

[78] On the face of it, the comparator group proposed by Mr. Grismer is the most
logical one. It is a group that is in all ways identical to the group to which

Mr. Grismer belongs, except for the sex of the parent who has Indian status. By
selecting this comparator group, Mr. Grismer isolates the alleged ground of
discrimination as the sole variable resulting in differential treatment. That is,

generally, an indicator of an appropriate comparator group:
The appropriate comparator group is the one which mirrors the
characteristics of the claimant (or claimant group) relevant to the
benefit or advantage sought except that the statutory definition
includes a personal characteristic that is offensive to the Charter or
omits a personal characteristic In a way that is offensive to the Charter.

Hodge v. Canada (Minister of Human Resources Development), [2004]
3 8.C.R. 357, 2004 SCC 65 at para. 23

[79] Here, Mr. Grismer says that the benefit or advantage sought Is the ability to
transmit Indian status to one's children. The relevant characteristic is Indian
ancestry. The personal characteristic that is a requirement of the statute, and which
is allegedly offensive to the Charter is that the Indian parent be the father. While it is

true that that personal characteristic is not expressly referred to in the current
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legislation, the plaintiffs argue that in preserving Indian status for those who had it

prior to the 1985 amendments, that personal characteristic has effectively been

imported into the current legislation.

[80] The defendants object to this comparator group. They say that the
appropriate comparator group must consist of persons who were not entitled to be
registered as Indians prior to April 17, 1985. They say that by comparing

Mr. Grismer to persons who had status prior to April 17, 1985, the trial judge erred

by failing to take into account the full historical context of the 1985 legislation.

[81] In my view, the defendants’ objection cannot prevail, at least at this stage of
the analysis. Where legislation is enacted to remedy discrimination, a court is fully
entitled to look at how different groups are treated under the revised legislation. The
fact that one group was advantaged prior to the enactment of the remedial
legislation will not reduce the need to subject it to Charter scrutiny. As Justices
LeBel and Rothstein (speaking for the majority) noted in Canada (Atforney General)
v. Hislop, [2007] 1 S.C.R. 429, 2007 SCC 10 at para. 39:

When the government enacts remedial legislation, that legislation may

still violate s. 15(1) requirements. The fact that it is remedial legislation
does not immunize it from Charter review. '

[82] 1donotdoubt thaf the legislative history and the purposes of the 1985
amendments are factors to be considered in the Charter analysis in this case. It
might (as | will discuss) be argued that they are valid considerations in determining
whether differential treatment is properly described as “discriminatory”; they are

certainly important considerations in determining whether a law that infringes s. 15 of
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the Charter is nonetheless a reasonable limit under s. 1. | do not, however, think
that the legislative history in this case can be used to prevent the claimant from
asking to be compared to an otherwise appropriate comparator group. Accordingly,

the trial judge was, in my view, correct in accepting the comparator group proposed

by the plaintiffs.
Is there Differential Treatment?

[83] Itis apparent that the Indian Act treats Mr. Grismer’s group less well than the
comparator group. Unlike those in the comparator group, Mr. Grismer Is unable to

transmit Indian status to the children of his marriage to a non-Indian woman.

[84] Interestingly, even if one accepted the defendants’ assertion that only people .
who were benefited by the 1985 amendments can constitute a comparator group,
the result would be the same. The defendants argue, in their factum, that no

appropriate comparator group obtained, as a result of the 1985 amendment, any

benefit superior to that afforded Mr. Grismer:

68. ... [Llike all children of registrants entitled under s. 6(2),

Mr. Grismer's children will not be entitled to registration If he parents
with a non-Indian. This is the real benefit that the Respondents seek —
registration and the ability to transmit entittement to registration after
two successive.generations of parenting with a non-Indian.

69. However, no one obtains this benefit under the impugned
leqislation. The 1985 Act incorporates a second generation cut-off

rule, and no one was reinstated or registered with the ability to
circumvent it. The entitlement of Mr. Grismer's hypothetical cousin
was only maintained or confirmed ... and not obtained ... under

s. 6(1)(a). [Emphasis added]
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[85] Inmy view, this assertion mischaracterizes the effects of the 1985
amendments. As | have already noted, prior to 1985, Mr. Grismer’s hypothetical
cousin was not entitled to transmit normal Indian status to his children if he married a
non-Indian. Any children of the marriage would cease to have Indian status when
they attained the age of 21 under s. 12(1)(a)(iv) of the pre-1985 legislation. It is only
with the coming into force of the 1985 legislation that such children received (or were

reinstated to) full status.

[86] Even, therefore, if | were convinced by the defendants’ argument that only
those who were afforded enhanced status by the 1985 amendments can constitute a
comparator group for the purposes of s. 15 of the Charter, it seems to me that

Mr. Grismer would be able to demonstrate differential reatment.
Is the Differential Treatment Based on an Enumerated or Analogous Ground?

[87] The plaintiffs say that the differential treatment in this case is based on sex
(an enumerated ground) and on marital status (an analogous ground). I think that
the case is properly analyzed as one of discrimination on the basis of sex. Thatis
the basis on which it was argued in this Court. While the pre-1985 legisiation did
contain provisions that distinguished situations based on the marital status of a
child’s mother, the background of such distinctions is historically complicated. | am
not at all convinced that the evidentiary basis for an analysié of such distinctions has
been fully presented in this case, nor that sufficient argument has been directed

toward that ground.
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[88] The sex discrimination claim in this case, on the other hand, is relatively
straightforward. Mr. Grismer says that if his [ndian parent were his father, his
children would be entitled to Indian status. As itis his mother that is Indian, they are

not.

[89] This case is, on its face, similar to Benner. Mr. Benner's inability to obtain

citizenship was not a result of his own sex, but rather that of his Canadian parent.

2009 BCCA 153 (CanLll)

While recognizing that, as a general rule, a person cannot found a claim on the
breach of another person’s Charter rights (R. v. Edwards, [1996] 1 S.C.R. 128), the
Supreme Court of Canada in Benner allowed Mr. Benner to rely on discrimination on
the basis of his mother's gender to found a s. 15 claim. The Court reasoned as

follows:

78.  If the appellant were truly attempting to raise his mother's s. 15
rights, he would not have the requisite standing. | am not convinced,
however, that he is attempting to do so. The impugned provisions of
the Citizenship Act are not aimed at the parents of applicants but at
applicants themselves. That s, they do not determine the rights of the
appellant's mother to citizenship, only those of the appellant himself.
His mother is implicated only because the extent of his rights is made
dependent on the gender of his Canadian parent.
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80. Inthis case ... there Js a connection between the appellant’s
rights and the differentiation made by the legislation between men and
women. The Impugned provisions clearly make Mr. Benner's
citizenship rights dependent upon whether his Canadian parent was
male or female. In these circumstances, | do not believe permitting

s. 15 scrutiny of the respondent's treatment of his citizenship
application amounts to allowing him to raise the violation of another's
Charter rights. Rather, it is simply allowing the protection against
discrimination guaranteed to him by s. 15 to extend to the full range of
the discrimination. This is precisely the “purposive” interpretation of
Charter rights mandated by this Court in many earlier decisions: see,
e.g., R. v. Big M Drug Mart Lid., [1985] 1 S.C.R. 295, at p. 344;

B
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Andrews v, Law Society of British Columbia, [1989] 1 S.C.R. 143, at p.
169.

82. |hasten to add that | do not intend by these reasons to create a
general doctrine of “discrimination by association”. | expressly leave
this question to another day, since it is not necessary to address it in
order to deal with this appeal. The link between child and parent is of
a particularly unique and intimate nature. A child has no choice who
his or her parents are. Their nationality, skin colour, or race is as
personal and immutable to a child as his or her own.

2009 BCCA 153 (CanLll)

85. Where access to benefits such as citizenship is restricted on the
basis of something so intimately connected to and so completely
beyond the control of an applicant as the gender of his or her
Canadian parent, that applicant may, in my opinion, invoke the
protection of . 15. As Linden J.A. noted in dissent in the Federal
Court of Appeal, [1994] 1 F.C. 250 at p. 277, “[i]n this situation, the
discrimination against the mother is unfairly visited upon the child.

This is surely as unjust as if the discrimination were aimed at the child
directly”.

RERH

[90] The defendants acknowledge that, based on Benner, if Mr. Grismer suffers

discrimination as a result of his mother's gender, he has standing to raise a s. 15
% claim. They say, however, that the situation that is alleged to prevail in this case is

not discrimination against Mr. Grismer based on his mother's gender, but rather

discrimination against Mr. Grismer's children based on his mother's gender.

[91] 1am unable to accept this argument. As | have already indicated, 1 am of the

view that the ability to fransmit Indian status to his children is a benefit to

S

Mr. Grismer himself, and not solely a benefit to his children. He is, therefore, in a

%

situation analogous to that of Mr. Benner.
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[92] Similarly, | am of the view that the ability to transmit Indian status to her
grandchildren through Mr. Grismer is a benefit to Ms. Mclvor. | am, therefore, of the

view that she can also demonstrate that the legislation accords her disadvantageous

treatment on the basis of sex.

[93] In any event, it seems to me that the inherently multi-generational nature of
legislation of the sort involved in this case and in Benner requires a court to take a
broad, "purposive approach” to determining issues of discrimination and of standing.
The determination of Indian status under the /ndian Act requires an examination of
three generations (here, Ms. Mclvor, Mr. Grismer, and his children); it would not be
in keeping with the purpose of s. 15 of the Charter to hold that sex discrimination
directed at one of those three generations was inconsequential so long as the

disadvantageous treatment accrued only to another of them.

[94] Thisis not to say that the Court should adopt a broad “discrimination by
association” doctrine. The extent to which a person can raise a Charter claim based
on discrimination directed primarily against a person’s ancestors or descendants
must depend on the context of the legislation in question and its effects on the

claimant.
Discrimination on the Basis of Matrilineal of Patrilineal Descent

[95] Before leaving the issue of whether differential treatment here was based on
an enumerated ground or analogous ground, [ think it is necessary to comment on
one aspect of the judgment in the court below. On several occasions, the trial judge

described the case at bar as being one based on discrimination against those of
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matrilineal as opposed to patrilineal descent. This characterization led her to grant a
very expansive remedy, giving Indian status to all persons who have at least one
female Indian ancestor who lost status through marriage, no matter how many

generations have intervened between that ancestor and a person claiming status.

[96] | do not doubt that in one sense, discrimination on the basis of matrilineal or
patrilineal descent is a species of sex discrimination. If one sex is preferred over the
other in terms of its ability to transmit legal status to the next generation, it is evident

that that equality rights are violated.

[97]  On the other hand, Issues of retroactivity and standing make it important, in a
Charter claim, to identify the claimant him or herself as the person suffering
discrimination. Itis not apparent to me that a person who is, for example, the fifth
generation descendant of a wornan who lost status in the 1870s can make a claim
under s. 15 of the Charter. First, the discrimination giving rise to the claim long pre-
dates the Charter. Second, such a remote descendant of a person who suffered

discrimination would not appear to have standing to raise a claim.

[98] It might, of course, be argued that the descendant raising the claim is not
complaining of discrimination against a forebear, but rather of discrimination against
him or herself, on the basis of his or her lineage. I the claim is so characterized, it
seems to me that it ceases to be a claim based on sex discrimination, per se. In
order to succeed in making such a claim, the claimant would have to demonstrate
that discrimination on the basis of matrilineal as opposed to patrilineal descent

should be characterized as an analogous ground under s. 15 of the Charter.,
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[99] The trial judge did not undertake any analysis to determine whether this
broadly interpreted ground of *matrilineal or patrilineal descent” qualifies as an
analogous ground under s. 15 of the Charter. | regard the proposition that s. 15
extends to all discrimination based on pre-Charfer matrilineal or patrilineal descent
to be a dubious one. All persons are persons of both matrilineal and patrilineal
descent, in that we all have an equal number of male and female forebears. The

usual indicators of an analogous ground of discrimination — historic disadvantage of

2009 BCCA 153 (CanLll)

a particular group, stereotyping, insularity, etc. — cannot be sensibly applied when

everyone partakes of the characteristic allegedly forming the basis of discrimination.

[100] In any event, this case does not require the Court to go nearly so far as the

trial judge did in accepting historical distinctions to be the foundation of

discrimination claims.

[101] For the purposes of this case, it is sufficient to consider whether or not
distinctions based on Ms. Mclvor's sex violate s. 15 of the Charter. In the discussion
that follows, | intend to focus on the allegedly discriminatory treatment of the
plaintiffs on the basis of Ms. Mclvor's sex, and not on the much broader argument

apparently accepted by the trial judge based on historical lineage.

Is the Distinction Discriminatory?

[102] The third step in analyzing a claim under s. 15 of the Charteris to consider
whether the distinction based on an enumerated or analogous ground is

“discriminatory” as that concept is used in the Charter.
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[103] In Andrews v. Law Society of British Columbia, [1989] 1 S.C.R. 143, at 172-
176, Mclntyre J. attempted to give definition to the concept of discrimination in s. 15
of the Charter. Drawing on human rights jurisprudence, he cited, at 174, Canadian
National Railway Co. v. Canada (Canadian Human Rights Commission), [1987] 1
S.C.R. 1114 at 1138-39, which in turn had cited the following comments from page 2
of the Abella Report on equality in employment:

Discrimination ... means practices or attitudes that have, whether by

design or impact, the effect of limiting an individual's or group’s right to

the opportunities generally available because of attributed rather than
actual characteristics.

[104] Mclntyre J. continued, at 174, with his own oft-cited description of

discrimination:

[Dliscrimination may be described as a distinction, whether intentional
or not but based on grounds relating to personal characteristics of the
individual or group, which has the effect of imposing burdens,
obligations, or disadvantages on such individual or group not imposed
upon others, or which withholds or fimits access to opportunities,
benefits, and advantages available to other members of society.
Distinctions based on personal characteristics attributed to an
individual solely on the basis of association with a group will rarely
escape the charge of discrimination, while those based on an
individual's merits and capacities will rarely be so classed.

[105] In defining the scope of equality rights under s. 15 in Andrews, both
Mclntyre J. and La Forest J. noted that in speaking of discrimination, the Charter

was aimed at distinctions based on “irrelevant personal differences”.

[106] Unfortunately, it has proven rather difficult to fully define and apply an

appropriate standard of “discrimination” under s. 15. In cases leading up to Law v.
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Canada, the Supreme Court of Canada gradually developed jurisprudence
concentrating on affronts to human dignity in trying to define “discrimination”. In
Law, at subparagraphs 8 and 9 of paragraph 88, the Supreme Court of Canada
suggested factors that should be considered in determining whether legislative

distinctions demean a claimant's dignity:

88. ...

2009 BCCA 153 (CanLlil)

(8)  There is a variety of factors which may be referred to by a

s. 15(1) claimant in order to demonstrate that legislation demeans his
or her dignity. The list of factors is not closed. Guidance as to these
factors may be found in the jurisprudence of this Court, and by analogy
to recognized factors.

(9)  Some important contextual factors influencing the determination
of whether s. 15(1) has been infringed are, among others:
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(A) Pre-existing disadvantage, stereotyping, prejudice, or
vulnerability experienced by the individual or group at issue. The
effects of a law as they relate to the important purpose of s. 15(1)
in protecting individuals or groups who are vulnerable,
disadvantaged, or members of “discrete and insular minorities”
should always be a central consideration. Although the
claimant's association with a historically more advantaged or
disadvantaged group or groups is not per se determinative of an
infringement, the existence of these pre-existing factors will
favour a finding that s. 15(1) has been infringed.

(B) The correspondence, or lack thereof, between the ground or
grounds on which the claim is based and the actual need,
capacity, or circumstances of the claimant or others. Although
the mere fact that the impugned legislation takes into account the
claimant’s traits or circumstances will not necessarily be
sufficient to defeat a s. 15(1) claim, it will generally be more
difficult to establish discrimination to the extent that the law takes
into account the claimant’s actual situation in a manner that
respects his or her value as a human being or member of
Canadian society, and less difficult to do so where the law fails to
take into account the claimant's actual situation.

(C) The ameliorative purpose or effects of the impugned law
upon a more disadvantaged person or group in society. An
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ameliorative purpose or effect which accords with the purpose of
s. 15(1) of the Charter will likely not violate the human dignity of
more advantaged individuals where the exclusion of these more
advantaged individuals largely corresponds to the greater need
or the different circumstances experienced by the disadvantaged
group being targeted by the legislation. This factor is more
relevant where the s. 15(1) claim is brought by a more
advantaged member of society. '

and

(D) The nature and scope of the interest affected by the
impugned law. The more severe and localized the
consequences of the legislation for the affected group, the more
likely that the differential treatment responsible for these
consequences is discriminatory within the meaning of s. 15(1).

[107] In analyzing s. 15 claims, Canadian courts enthusiastically embraced the four
contextual factors set out in Law. In adopting a sort of “checklist" approach to the
concept of discrimination, however, they ran the risk of transforming the s. 15
analysis into an inquiry more concerned with formal than with substantive equality.
In R. v. Kapp, [2008] 2 S.C.R. 483, 2008 SCC 41 at paras. 19-24, the Suprem_e
Court of Canada revisited the issue of discrimination, and cautioned courts about an

overly technical application of the Law criteria:

19.  [fIn Law, this Court suggested that discrimination should be
defined in terms of the impact of the law or program on the “human
dignity” of members of the claimant group, having regard to four
contextual factors: (1) pre-existing disadvantage, if any, of the
claimant group; (2) degree of correspondence between the differential
treatment and the claimant group’s reality; (3) whether the law or
program has an ameliorative purpose or effect; and (4) the nature of
the interest affected (paras. 62-75).

20. The achievement of Law was its success in unifying what had
become, since Andrews, a division in this Court’s approach to s. 15.
Law accomplished this by reiterating and confirming Andrews’
interpretation of s. 15 as a guarantee of substantive, and not just
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formal, equality. Moreover, Law made an important contribution to our
understanding of the conceptual underpinnings of substantive equality.

21.  Atthe same time, several difficulties have arisen from the
attempt in Law to employ human dignity as a legal test. There can be
no doubt that human dignity is an essential value underlying the s. 15
equality guarantee. In fact, the protection of all of the rights guaranteed
by the Charter has as its lodestar the promotion of human dignity. As
Dickson C.J. said in R. v. Oakes, [1986] 1 S.C.R. 103:

The Court must be guided by the values and principles
essential to a free and democratic society which | believe
embody, to name but a few, respect for the inherent
dignity of the human person, commitment to social justice
and equality, accommodation of a wide variety of beliefs,
respect for cultural and group identity, and faith in social
and political institutions which enhance the participation
of individuals and groups in society. [p. 136]

22.  But as critics have pointed out, human dignity is an abstract and
subjective notion that, even with the guidance of the four contextual
factors, cannot only become confusing and difficult to apply; it has also
proven to be an additional burden on equality claimants, rather than
the philosophical enhancement it was intended to be. Criticism has
also accrued for the way Law has allowed the formalism of some of the
Court’s post-Andrews jurisprudence to resurface in the form of an
artificial comparator analysis focussed on treating likes alike.

23. The analysis in a particular case, as Law itself recognizes, more
usefully focuses on the factors that identify impact amounting to
discrimination. The four factors cited in Law are based on and relate to
the identification in Andrews of perpetuation of disadvantage and
stereotyping as the primary indicators of discrimination. Pre-existing
disadvantage and the nature of the interest affected (factors one and
four in Law) go to perpetuation of disadvantage and prejudice, while
the second factor deals with stereotyping. The ameliorative purpose or
effect of a [aw-or program (the third factor in Law) goes to whether the
purpose is remedial within the meaning of s. 15(2). (We would
suggest, without deciding here, that the third Law factor might also be
relevant to the question under s. 15(1) as to whether the effect of the
law or program is to perpetuate disadvantage.)

24,  Viewed in this way, Law does not impose a new and distinctive
test for discrimination, but rather affirms the approach to substantive
equality under s. 15 set out in Andrews and developed in numerous
subsequent decisions. The factors cited in Law should not be read
literally as if they were legislative dispositions, but as a way of
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focussing on the central concern of s. 15 identified in Andrews —
combatting discrimination, defined in terms of perpetuating
disadvantage and stereotyping.

[Footnotes omitted]

[108] This is not to say that an analysis of the four factors set out in Law is no
longer important. The factors do serve as indicators of discriminatory treatment, and
can be very useful in determining whether differential treatment is discriminatory —
see, for example, the recent judgment of this Court in Withler v. Canada (Attorney
General), 2008 BCCA 539, particularly at paras. 172-180. The factors in Law,

however, must not be applied in a mechanical fashion.

[109] Part of the difficulty that.courts have had in applying the Law criteria to the
concept of discrimination has been the scope of the third Law factor. The question
of whether the impugned law or program has an ameliorative purpose or effect can
easily be expanded into an analysis of whether the law, while discriminatory, is
nonetheless justifiable. This latter inquiry is not an appropriate one under s. 15 of

the Charter. Itis an inquiry properly undertaken unders. 1.

[110] Kapp serves as a reminder that the third factor in Law is not directed at broad
societal goals, but at the question of whether distinctions in impugned legislation are,
themselves, designed to alleviate discrimination or are, rather, distinctions that tend

to perpetuate disadvantage.

[111] The impugned legislation in this case is, in my opinion, discriminatory as that
concept is used in s. 15 of the Charter. The historical reliance on pairilineal descent

to determine Indian status was based on stereotypical views of the role of a woman
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within a family. It had (in the words of Law) “the effect of perpetuating or promoting
the view that [women were] ... less ... worthy of recognition or value as a human
beingl[s] or as a member{s] of Canadian society, equally deserving of concern,
respect, and consideration”. The impugned legislation in this case is the echo of
historic discrimination. As such, it serves to perpetuate, at least in a small way, the

discriminatory attitudes of the past.

[112] The limited disadvantages that women face under the legislation are not
preserved in order to, in some way, ameliorate their position, or to assist more
disadvantaged groups. None of the distinctlons is designed to take into account

actual differences in culture, ability, or merit.

[113] The defendants point out that, on a going-forward basis, the legislation treats
all persons the same — that is, persons with only a single Indian grandparent will not

be entitled to Indian status under the current legislation. They say that the decision

to preserve the status of those who benefitted from pre-Charter legislation should

not be seen as an affront to dignity, and that the law should, therefore, not be seen

as discriminatory.

[114] While | agree that the factors put forward by the defendants in justifying the
current regime must be accorded considerable weight, it does not seem to me that
they are particularly forceful at this stage of the Charter analysis. To the extent that
the defendants wish to justify discriminatory treatment by reference to the need to
respect vested rights and to effect a smooth transition from a discriminatory

pre-Charter regime to a non-discriminatory post-Charter one, it seems to me that the
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justification should be considered under s. 1 of the Charfer. It should not be for the
claimants to prove that prima facie discriminatory legislation cannot be justified —
rather, it should be for the government to show that its own pressing and substantial

objectives justify the discrimination.

[115] In saying this, | appreciate that the word “discrimination” is pejorative. At
least as the word is used in common parlance, it is difficult to conceive of
discrimination being justifiable. For this reason, there is a temptation to examine all
justifications for legislation before labelling it “discriminatory”. Itis tempting, in other
words, to view s. 15 as having its own internal limitations such that resort to s. 1 of
the Charter to evaluate justifications is unnecessary. There are, of course, Charfer
provisions that do have internal limitations, such that s. 1 justifications for
infringements are no more than theoretical possibilities — it is difficult, for example, to
conceive of a s. 1 justification for an unreasonable search and seizure which violates

s. 8 of the Charter. Section 15, however, is not such a provision.

[116] In Andrews, the members of the Supreme Court of Canada emphasized the
importance of s. 1 in analyzing alleged Charter violations arising under s. 15. While
there was, particularly after the Law decision, a tendency to treat all justifications as
issues to be considered in determining whether differential treatment is
“discriminatory”, Kapp, in my view, serves as a reminder that the discrimination
analysis is more narrow, and that policy justifications for unequal treatment under

the law will normally be matters that must be treated outside of s. 15 itself.
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[117] Itfollows that the unequal treatment of which the plaintiffs complain Is
discriminatory, and that the justifications for the discrimination proposed by the
defendants are most appropriately considered under s. 1 of the Charter. The
impugned legislation constitutes a prima facie infringement of s. 15 of the Charter.

Section 6 of the Indian Act must be justified, if at all, under s. 1.
Arguments Under Section 1 of the Charter
[118] Section 1 of the Charter provides:

1. The Canadian Charter of Rights and Freedoms guarantees the

rights and freedoms set out in it subject only to such reasonable limits

prescribed by law as can be demonstrably justified in a free and

democratic society.
[119] In determining whether a prima facie infingement of a Charter right is saved
by s. 1, courts apply the test established in R. v. Oakes, [1986] 1 S.C.R. 103. In
Hislop at para. 44, the Supreme Court of Canada suggested that the Oakes test

might be simplified somewhat by expressing it as a four-part test:

(1)  Is the objective of the legislation pressing and substantial?

(2) Is there a rational connection between the government’s
legislation and its objective?

(8)  Does the government's legislation minimally impair the Charter
right or freedom at stake?

(4) s the deleterious effect of the Charter breach outweighed by the
salutary effect of the legislation?
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[120] In applying this test, it is necessary, at the outset, to identify with some

precision both the legislative provisions that are in issue, and the objectives that are

put forward as justifications for them.

[121] In its argument before this Court, the defendants concentrated, for the
purposes of s. 1, on showing that a continuing connection between Indian status and
membership in Indian bands justifies the current legislation. It is understandable that
this was the focus of argument, given the trial judge’s statements with respect to that
issue, and also given that other possible s. 1 justifications were dealt with on the
footing that they were properly addressed under s. 15 (I note that the principle
factums of both the plaintiffs and the defendants were filed before the Supreme
Court of Canada’s decision in Kapp). In my view, however, the main argument put
forward by the defendants — that the 1985 legislation was a compromise with several

goals, including preserving existing rights — should properly be considered under

s. 1.

[122] The discrimination in this case is the result of under-inclusive legislation. The
combination of s. 6(1)(a) and 6(2) of the /ndian Act results in a situation in which
people in Mr. Grismer's position are unable to transmit Indian status to their children
only because their mothers, rather than their fathers, are entitled to status as

Indians. This discrimination applies only to a group caught in the transition between

the old regime and the new one.
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Pressing and Substantial Governmental Objective

[123] 1 have already quoted from the speech of the Minister of Indian Affairs and
Northern Development in the House of Commons on moving second reading of the

legislation. He set out five objectives, or principles, for the legislation:

(1)  Removal of sex discrimination from the Indian Act.

(2)  Restoration of Indian status and band membership to those who
lost such status as a result of discrimination in the former legislation.

(3)  Removal of any provisions conferring or removing Indian status
as a result of marriage.

(4)  Preservation of all rights acquired by persons under the former
legislation.

(8)  Conferral on Indian bands of the right to determine their own
membership.

[124] The extensive legislative history presented in this case clearly establishes
that these were, indeed, the objectives of the 1985 legislation. [t cannot be seriously
suggested that the government acted other than in good faith in enacting legislation

in pursuit of these objectives.

[125] Itis the fourth of the listed objectives, i.e., preservation of existing rights,

which is the most important for the purposes of the s. 1 analysis in this case.

[126] 1am of the view that the objective of preserving the rights of people who
acquired Indian status and band membership under pre-1985 legislation is properly
considered to be pressing and substantial. The law generally places significant

value on protecting vested rights. This is particularly important in situations where
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people have made life choices and planned their futures in reliance on their legal

status.

[127] In enacting new legislation in 1985, the government cannot, in my view, be
criticised for embracing the principle that those who had Indian status under the
previous legislative regime ought to be able to retain the benefits of such status
going forward. Indeed, such a principle was necessary in order to avoid the

disruption and hardship to individuals that would have resulted from depriving them

of Indian status.

[128] Because the legislation in this case Is criticized as being under-inclusive,
however, it is necessary to consider whether the government had a proper objective
in refusing to grant Indian status under s. 8(1) to persons in the position of

Mr. Grismer. In other words, was there a pressing and substantial objective that was

satisfied by preserving the status of the comparator group, while not extending that

status to the group to which Mr. Grismer belongs?

[129] In my view, there was such an objective, though the objective is apparent only
when one examines the broader provisions and goals of the regime put in place in
1985. The 1985 legislation was passed only after years of consultation and
discussion. The legislation resulted in a significant increase in the number of people
entitled to Indian status in Canada. There were widespread concerns that the influx
might overwhelm the resources available to bands, and that it might serve to dilute
the cultural integrity of existing First Nations groups. The goal of the legislation,

therefore, was not to expand the right to Indian status per se, but rather to create a
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new, non-discriminatory regime which recognized the importance of Indian ancestry

to Indian status.

[130] In fashioning the legislation, the government decided that having a single
Indian grandparent should not be sufficient to accord Indian status to an individual.
This was in keeping with the views expressed by a number of aboriginal groups. It

was also in keeping with the existing legislative regime, which included the Double

Mother Rule.

[131] ltis in this context that we must examine the transitional provisions of the
1985 legislation. It would have been quite anomalous for the legislation to extend
Indian status to Mr. Grismer's children. They did not qualify for status under the old
regime, nor would people in their situation (i.e., having only a single Indian

grandparent) have status in the future under the new regime.

[132] ltis true that one group of persons who have only a single Indian grandparent
are entitled to status under the 1985 legislation. That group is comprised of persons
who had status prior to April 17, 1985. That anomaly is (subject to what | will say
later about the Double Mother Rule) justified by the governmental objective of
preserving vested rights. To extend that anomaly to Mr. Grismer would give him
equality with the existing anomalous group, but only at the expense of creating yet

more anomalies in the legislation.

[133] Given that there is a clear pressing and substantial objective in preserving the

status of those who had Indian status prior to 1985, and given that it would be

anomalous and not in keeping with the post-1985 regime to extend status to people
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in Mr. Grismer's situation, | am of the view that the first part of the s. 1 testis
satisfied in this case. The legislative regime is premised on a pressing and

substantial governmental objective.

Ratlonal Connection

[134] ltis also clear that there is a connection between the legislation and its
objectives. Itis because the legislation sought to protect vested rights that it allowed

one group — those who had status prior to April 17, 1985 — to continue to have

status.
Minimal Impairment

[135] In order to be saved under s. 1 of the Charter, legislation must satisfy the
pressing and substantial governmental objective while impairing the claimants’

Charter rights as little as possible. This requires a careful tailoring of the legislation

to the objective at which it is aimed.

[136] | acknowledge that where legisiation serves to compromise various
competing concerns (i.e., it is “polycentric”) some deference is to be given to choices
made by government in weighing the various factors and in coming up with a
solution (see McKinney v. University of Guelph, [1990] 3 S.C.R. 229, at 304-305).
Even according the government deference, however, | find it impossible to say, on
the record that is before the Court, that the 1985 legislation satisfies the minimal

impairment test.
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[137] |say this because the 1985 legislation did not merely preserve the rights of
the comparator group. As | have previously indicated, members of the comparator
group were able, prior to 1985, to confer only limited Indian status on thelr children.
Such children (who would have fallen under the Double Mother Rule) were given
status aé Indians only up until the age of 21. Under the 1985 legislation, persons
who fell into the comparator group were given Indian status under s. 6(1). Their
children had status under s. 6(2) for life, and the ability to transmit status to their own

children as long as they married persons who had at least one Indian parent.

[138] In saying this, | do not ignore the fact that more than half of Canada's Indian
bands appear to have been exempted from the Double Mother Rule by Order in
Council during the 1970s and early 1980s. This fact may limit the number of people
whose status was enhanced by the 1985 legislation, but it does not mean that such
people do not exist. Further, as the parties have pointed out in their submissions, by

1985, significant doubt had been expressed as to the validity of the exemptions.

[139] The defendants argue that discrimination resulting from the enhanced status
of those who lost, or would Iosé their status under the Double Mother Rule is not
properly a part of this case. They say that it is not properly within the bounds of the
statement of claim. There is no basis for this contention. The statement of claim
makes several broad allegations of discrimination on the basis of sex in respect of
s. 6 of the Indian Act. The claims do encompass the inequality ’Fhat results from the
enhanced status given to those to whom the Double Mother Rule previously applied.

The issue of the status of those who would have been caught by the Double Mother
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Rule prior to 1985 arises, in any event, as part of the evaluation of the defendants’

s. 1 defence to the claim.

[140] The 1985 legisiation put Mr. Grismer and his group at a further disadvantage
vis-a-vis the comparator group than they were at prior to its enactment. Had the
1985 legislation merely preserved the right of children of persons in the comparator
group to Indian status until the age of 21, the government could rely on preservation
of vested rights as being neatly tailored to the pressing and substantial objective
under s. 1. Such legislation would have minimally impaired Mr. Grismer's right to
equality. Instead, the 1985 legislation appears to have given a further advantage to
an already advantaged group. | am unable to accept that this result is in keeping

with the minimal impairment requirement of the Oakes test.

[141] The defendants have not presented evidence or argument attempting to
justify the 1985 legislation on any basis other than that it preserved existing rights.
When pressed, they acknowledge that the situation of persons in what | have found
to be the appropriate comparator group was ameliorated by the 1985 legislation.
They say, however, that there is an important difference between the comparator
group and Mr. Grismer's group. They note that members of the comparator group
have two Indian parents — a father who is of Indian heritage, and a mother who

became Indian by virtue of marriage. In contrast, Mr. Grismer has only one parent of

Indian heritage — his mother.

[142] 1 find this distinction unconvincing. It is based on the very sort of

discrimination that Mr. Grismer complains of. Further, notwithstanding the Indian
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status of the comparator group's mothers, the pre-1985 legislation specifically limited

the member's ability to transmit status to their children, through the Double Mother

Rule.

[143] [find that the 1985 legislation does not minimally impair the equality rights of
Mr. Grismer, because it served to widen the existing inequality between his group

and members of the comparator group.

2009 BCCA 153 (CanLll)

Proportionality

[144] While the 1985 leg}slation fails the minimal impairment test, it does, in my
view, pass the proportionality test. While the legislation does not give Mr. Grismer's
group all of the advantages that are given to the comparator group, it does treat

Mr. Grismer in a manner that is consistent with the legislative regime going forward.
In this respect, the legislation is unlike the legislation that was In issue in Benner. In
that case, Mr. Benner's group was treated disadvantageously not only in comparison
with those who had previously been entitled to citizenship, but also in comparison

with those who were born after the coming into force of the legislation.

[145] The denial of Indian status to Mr. Grismer's children, in other words, is not an
extraordinary prejudice, but rather the ordinary situation under the current legislation.
With the extraordinary exception of the comparator group, all children with only a

single Indian grandparent are denied Indian status.

[146] Thisis not, | would emphasize, a case in which a facially neutral statutory

requirement disguises ongoing prejudice against an identifiable group. While the
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plaintiffs rely strongly on the case of Guinn v. United States, 238 U.S. 347 (1915), 1

do not believe the case to be analogous to the case at bar.

% [147] In Guinn, the state of Oklahoma imposed a literacy requirement on voters, but
exempted from the requirement all persons who were entitled to vote prior to 1866,

as well as all lineal descendants of such persons.

BER B

[148] The legislation, while facially neutral, in fact subjected black voters to a

2009 BCCA 153 (CanLll)

BB GT

requirement that most white voters did not face. This was because black persons
did not, historically, have the right to vote in Oklahoma. Had the impugned

legislation been allowed to stand, it would have entrenched racial discrimination in

voting for generations.

[149] In contrast, the legislation at issue in this case does not have such effects. All

people have both male and female ancestors — there is no identifiable group of

PR

people that are the descendants of women as opposed to being the descendants of

men. While the 1885 legislation, for reasons of preserving existing rights, postpones

the second generation cut-off by one generation for those who had Indian status at
the date of its enactment, it does not have permanently discriminatory effects

against an identifiable group in the way that the legislation in Guinn did.

[150] 1do not agree with the plaintiffs’ position that the discriminatory effects of the

1985 legislation are out of proportidn to the pressing and substantial governmental

objective that it set out to serve.

g



i

B

e
HlErE

S5

Mclvor v. Canada (Registrar of Indian and Northern Affairs) Page 58

Conclusion on Section 1

[151] Ifind that the infringement of the plaintiffs’ s. 15 rights is not saved by s. 1 of
the Charter. In according members of the comparator group additional rights
beyond those that they possessed prior to April 17, 1985, the 1985 legislation did not
minimally impair the equality rights of the plaintiffs. However, the legislation does

pass all other aspects of the s. 1 test.

Remedy

[152] The trial judge erred, in my view, in defining the extent of the Charter
violation. She considered it necessary to redresé all discrimination that had
occurred prior to 1985. Accordingly, she would have granted Indian status to all
individuals who could show that somewhers in their ancestry there was a person

who had lost Indian status by virtue of being a woman married to a non-Indian.

[153] In my view, the trial judge erred, as well, in the remedy she granted. In view
of the length of time that had passed since the coming into force of the 1985
legislation, she considered it necessary to provide an immediate remedy to the
plaintiffs and those in a similar situation. She granted a complex order refashioning
the legislation, which she would have had take effect immediately. As I will indicate,
| do not think that such an order was in keeping with the proper role of a court in

making legislative choices.

2009 BCCA 153 (CanLll)
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[154] The Charter violation that | find to be made out is a much narrower one than

was found by the trial judge. The 1985 legislation violates the Charter by according

Indian status to children
i) who have only one parent who is Indian (other than by reason of
having married an Indian),
if) where that parent was bom prior to April 17, 1985, and

iif) where that parent in turn only had one parent who was Indian
(other than by reason of having married an Indian),

if their Indian grandparent is a man, but not if their Indian grandparent is a woman.

[155] The legislation would have been constitutional if it had preserved only the
status that such children had before 1985. By according them enhanced status, it

created new inequalities, and violated the Charter.

[156] There are two obvious ways in which the violation of s. 15 might have been
avoided. The 1985 legislation could have given status under an equivalent of s. 6(1)
to people in Mr. Grismer’s situation. Equally, it could have preserved only the
existing rights of those in the comparator group. While these are the obvious ways

of avoiding a violation of s. 15, other, more complicated, solutions might also have

been found.

[157] The legislation at issue has now been in force for 24 years. People have
made decisions and planned their lives on the basis that the law as it was enacted in
1985 governs the question of whether or not they have Indian status. The length of

time that the law has remained in force may, unfortunately, make the consequences
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of amendment more serious than they would have been in the few years after the

legislation took effect.

[158] Contextual factors, including the reliance that people have placed on the
existing state of the law, may affect the options currently available to the Federal
government in remedying the Charter violation. It may be that some of the options
that were available in 1985 are no longer practical. On the other hand, options that

would not have been appropriate in 1985 may be justifiable today, under s. 1 of the

Charter, in order to avoid draconian effects.

[159] | cannot say which legislative choice would have been made in 1985 had the
violation of s. 15 been recognized. | am even less certain of the options that the
government might choose today to make the legislation constitutional. For that
reason, | am reluctant to read new entitlements into s. 6 of the /ndian Act. | am even
more reluctant to read down the entitlement of the comparator group, especially
given that it is not represented before this Court. In Schachter v. Canada, [1992] 2
S.C.R. 679, the Supreme Court of Canada discussed situations in which the

appropriate remedy is a declaration of invalidity that is temporarily suspended. At

715-716, the Court said:

A court may strike down legislation or a legislative provision but
suspend the effect of that declaration until Parliament or the provincial
legislature has had an opportunity to fill the void. This approach ...
may ... be appropriate in cases of underinclusiveness as opposed to
overbreadth. For example, in this case some of the interveners argued
that in cases where a denial of equal benefit of the law is alleged, the
legislation in question is not usually problematic in and of itself. ltis its
underinclusiveness that is problematic so striking down the law
immediately would deprive deserving persons of benefits without
providing them to the applicant. At the same time, if there is no
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obligation on the government to provide the benefits in the first place, it
may be inappropriate to go ahead and extend them. The Iogical
remedy is to strike down but suspend the declaration of invalidity to

allow the government to determine whether to cancel or extend the
benefits.

[160) It seems to me that this reasoning is apt in the case at bar. It would not be
appropriate for the Court to augmént Mr. Grismer’s Indian status, or grant such
status to his children; there is no obligation on government to grant such status. On
the other hand, it would be entirely unfair for this Court to instantaneously deprive
persons who have had status since 1985 of that status as a result of a dispute
between the government and the plaintiffs. In the end, the decision as to how the

inequality should be remedied is one for Parliament.

[161] Sections 6(1)(a) and 6(1)(c) of the Indian Act violate the Charterto the extent
that they grant individuals to whom the Double Mother Rule applied greater rights
than they would have had under s. 12(1)(a)(iv) of the former legislation. Accordingly,
I would declare ss. 6(1)(a) and 6(1)(c) to be of no force and effect, pursuant to s. 52
of the Constitution Act, 1982. | would suspend the declaration for a period of 1 year,

to allow Parliament time to amend the legislation to make it constitutional.
Disbursements Occasioned to the Parties as a Result of Interventions

[162] The various intervenors in this matter were granted leave to intervene and file
factums pursuant to the order of Hall J.A. pronounced March 19, 2008. That order

included the following provisions:
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5. Whether Intervenors are liable for any disbursements
occasioned to the Parties by [their] intervention[s] is deferred to the
panel hearing the appeal.

6. Intervenors are not entitled to costs and not liable to pay costs
in the appeal.

[163] While | acknowledge that intervenors can play an important role in cases
before this Court, it seems to me unfair to expect the parties to bear the additional

burden of disbursements consequent on their presence.

[164] |am satisfied that it is appropriate to require each of the intervenors in this

case to reimburse each of the parties for the disbursements that they have incurred

as a result of its intervention.

Conclusion

[165] While I am in agreement with the trial judge that s. 6 of the /ndian Act
infringes the plaintiffs’ right to equality under s. 15 of the Charter and that the
infringement is not justified by s. 1, | reach this conclusion on much narrower
grounds than did the trial judge. In particular, | find that the infringement of 5. 15
would be saved by s. 1 but for the advantageous treatment that the 1985 legislation

accorded those to whom the Double Mother Rule under previous legislation applied.

[166] | would allow the appeal, and substitute for the order of the trial judge an
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order declaring ss. 6(1)(a) and 6(1)(c) of the Indian Act to be of no force and effect. |

would suspend the declaration for a period of 1 year.

= ; u
3 “The Honourable Mr. Justice Groberman -
3
= I agree: §
3
“The Honourable Madam Justice Newbury” =
]
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| agree: 2
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“The Honourable Mr. Justice Tysoe"
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Introduction

©On August 3, 2015, the Superior Court of Quebec rendered ifs decision In the Descheneaux case. The court found that several paragraphs and one
subsection relating 1o Indian registration (status) under section 6 of the Indfan Act unjustifiably violate equality provisions under section 15 of the
Canadian Charter of Rights and Freedoms {(Charfer) because they perpetuate a difference In treatment in efigibility to Indian registration between Indian
women as compared to Indian men and their respective descendants. The court struck down these provisions, but suspended the implementation of its
decision for a period of 18 months, until February 3, 2017, to allow parfiament to make the necessary legislative amendments.

%

i In its decision, the court also advised (in obiter) that legislative amendments to address inequities In Indian registration not be fimited to the specific facts
% in the Descheneaux case.

More broadly, the Descheneaux decision highlights the continued residual sex-based Inequities in indian registration that were carried forward fallowing
tha 1985 comprehensive changes to Indtan registration and band membership under the Indian Act through Bill C-31 lo comply with the Charter. Some
of these inequities were not fully addressed in 2011 as part of the Gender Equity in Indian Registration Act (Bill C-3).

The declsion also brings to the forefront the Iong-sta_nding and unaddressed broader issues relating 1o Indian registration, band membership and
citizenship that were ralsed by First Nations as part of the 2011-2012 Exploratory Process on Indian Registration, Band Membershlp and Cltizenship,
such as, the historic and continued federal legal authority to define Indian and band member under the Indian Act.

Eem  EEm

On July 28, 20186, the Govemment of Canada announced a two-staged approach, in response to the Descheneaux decision, to efiminate known sex-
based inequities in Indlan registration and io launch a coflabarative process with First Nations and other Indigenous groups on the broader issues
relating to Indlan registration, band membership and citizenship with a view to future reform.

1
R

i

it

The Descheneaux Case

In 2011, three members of the Abénakis of Odanak First Nation in Quebec, Stéphane Descheneaux, Susan Yantha and Tammy Yantha, filed ftigation in

f the Superior Court of Quebeg challenging the Indian registration provisions under section 6 of the Indian Act as being unconstitutional and in
contravention of the Charfer.

R

The plam’aﬁs argued that the current registration provisions perpetuate different treatment in entitiement to Indian registration between indian women as
compared to Indian men and their respective descendants, They also argued that amendments to the Indian Act under the 2011 Gender Equity in Indian
Registration Act (Bifl C-3) in response to the 2009 decision of the British Columbia Court of Appeal in the Mclvor case did not go far encugh in
addressing sex-based inequitles in Indian registration.

The Descheneaux case deals with two spedific situations of residual sex-based inequities in Indian registration affecting cousins and siblings.

The "cousins® issue relates to the differential treatment in how indian status Is acquired and transmitted among first cousins of the same family
depending on the sex of their Indian grandparent, in situations where thelr grandmother was married to a non-Indian prior to 1985. This results in
different abilities to acquire and pass on status between the matemal and patemal lines.

2

| Although the 2011 Gender Equity in Indian Reglstration Act (Bift C-3) removed the Inequality directly affecting the grandchildren of indian women who
had married non-Indians in certain circumstances, it did not address a further inequality that directly affected the great-grandchildren of such women.
Therefore, it did not bring matrilineal entitiement to Indian registration Into line with that of patrilineal entitlement in similar circumstances.
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The "siblings” issue concems the differential treatment in the ability to transmit Indian status between male and female children born out of wediock to
an Indian father batween the 1851 and 1985 amendments to the Indian Act. Indian women in this situation cannot pass on status to their descendants,
unless their child's father is a status indian. Unlike Indian men in simflar circumstances who can pass on status to their children regardiess of whether
they parent with a non-indian,

The Descheneaux Decision

On August 3, 2015, the Superior Court of Quebec ruled In favour of the plaintifis, finding that paragraphs 6(1)(2), (c) and (f) and subsection 6(2) of the
Indian Act unjustifiably infringe section 15 of the Charfer. The court declared these provisions to be of no force and effect but suspended its decision for
a period of 18 months (until February 3, 2017, later extended to July 3, 2017) to allow pariiament time to make the necessary legislative amendments. 1

In its decision, the court also wamed that legislative amendments to address inequities in Indian registration not be limited to the specific facts in the
Descheneaux case. )

On September 2, 2015, an appeal in the decislon was filed pending direction from the new govemment following the federal election of
October 18, 2015. As part of the govemment's review of court cases, Canada withdrew its appeal of the decision on February 22, 2016, and began waork
on the required legislative amendments to respond to the decision.

The Government of Canada's Response: A Two-Staged Approach

The Government of Canada Is aware that sex-based inequities in Indian status is one of a number of Issues relating to Indian registration and band
membership under the Indian Act that are of concem fo First Nations and other Indigenous groups.

Some of these issues involve distinctions in Indian reglstration that are based on family status and ancestry or date of birth, and involve such maiters as:
adoption; the 1951 and second-generation cut-offs; unstated/unknown patemity; and voluntary deregistration. Other matters relate to broader policy
quastions, such as Canada's continued role in determining Indlan stafus and band membership. These subject matters are complex, and some are
subjective In nature as they focus on Issues relating to culture and ethnicity and finding the appropriate balance between individual and collective rights.
Impacted individuals and communities bring a wide range of views on how to address these maters.

In keeping with Canada's commitment to reconciliation and a renewed nation-lo-nation relationship with Indigenous peoples, the government will not act
unilaterally to bring about legislative change in respect of the broader-related and complex issues. These issues should be the subject of meaningful
consultations with First Nations, Indigenous groups and affected individuals.

For these reasons, the Govemment of Canada has launched a two-staged approach in response to the Descheneauxdecision. Stage | Is focused on the
elimination of known sex-based inequitles In Indian registration, including the issues that were raised in Descheneaux, through legislative amendments.
Stage |l will provide for comprehensive consultations with First Nations, Indigenous groups and affected individuals through a collaborative process that
will examine the broader issues relating o Indian registration, band membership and citizenship with a view to future reform.

Stage | {roman numeral 1): Engagement and A Legislative Process to Address Known Sex-Based
Inequities in Indian Registration (2016-2017)

In July 2016, the Government of Canada began engagement with First Nations and other Indigenous groups on the proposed legislative amendments {o
address the sex-based inequities found in the Descheneaux declsion, as well as other sex-based inequities in indlan ragistration.

As part of the engagement, the federal government invited, and provided funding to, Interested First Nation and Indigenous organizations to work with
the government to bring fogether individuals and groups to discuss the proposed legislative changes.

Engagement sessions took place across Canada over summer and fall 2016. Participation in these sessions was inclusive oft

« First Nations, Métis, and non-status Indians
« First Nation chiefs, counclliors, administrators and community members
« representatives of Treaty and Nation organizations, and regional and national Indigenous organizations, including woman's organizations.

A draft of the legislative proposal was also shared with First Nations and other Indigenous groups and posted on the INAG {Indigennus.and Nerthem
Affairs.Ganara) website for information purposes prior to the introduction of the legislation in parfiament.

Bill 53, An Act to amend the Indian Act (elimination of sex-based Inequities in registration), was introduced in the Senate of Canada on October 25,
2016.

The proposed amendments under Bill -3 address the inequities identified in the Descheneaux declsion and other known sex-based inequities in Indian
registration:

« Cousins Issue: Address the differential treatment of first cousins whose grandmother lost status due to marriage with a non-indian, when that
marriage occurred before April 17, 1985 (see Annex A).

« Siblings Issue: Address the differential treatment of women who were borm out of wedlock of Indian fathers between September 4, 1951 and
April 17, 1985 (see Annex B).

» lssue of Omitted Minots: Address the differential treatment of minor children, who were born of Indian parents or of an Indian mother, but lost
enfitlement to Indian Status because their mother married a non-indian after their blrth, and between September 4, 1851 and April 17, 1985 (see
nnex

The Standing Senate Committee on Aboriginal Peoples began its study of Bill S-3 on November 22, 2016. The Standing Committee on Indigenous and
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Northem Affairs also undertook a pre-study of the bill beginning November 21, 2016.

During the Standing Senate Committes defiberations, witnesses and senators expressed concerns regarding the level of engagement with First Nations,

indigenous groups and affected individuals prior to the introduction of the bill, Concerns were also raised on whether the bill addresses alf known sex-
based inequities In Indian registration.

On December 6, 2018, the Standing Senate Committee suspended consideration of Bill S-3, and on December 13, 2018, the committee recommended
that the government seek an extension of the February 3, 2017 court order, to continue the engagemant process.

On December 22, 2016, in response to the recommendation of the Standing Senate Committee, the government sought an extension of the decision
from the Superior Court of Quebec to continue engagement on the proposed amendments to address sex-based inequitles in Indian registration as part
of Stage |. On January 20, 2017, the court granted a five-month extension of the decision, to July 3, 2017.

The court extension allowed the Government of Canada to:

« Further engage with First Nations, Indigenous groups and affected individuals on Bill S-3.

= Hold technical mestings with legal experts,

« Confirm that the proposed amendments outlined in the bill provide the appropriate remedies for the situations found In the Descheneaux decision.
» Ensure that the bill addrasses other known situations of sex-based inequities.

» Further analyse a proposed amendment to Bill S-3 put forward during testimony to the Standing Senate Committes (see Annex D).

Parliament has unti] July 3, 2017, to enact legislative amendments under Bill -3 in order to efiminate the sex-based inequities in Indian registration,

Stage Il {roman numeral 2): A Collaborative Process on the Broader Issues Relating to Indian
Registration, Band Membership and Citizenship (2017-2018)

In keeping with the government's commitment {o reconciliation with Indigenous peoples thraugh a renewed nation-to-nation relationship, a collaborative
process on the broader issues relating to Indian registration, band membership and citizenship will be launched following the passage of Bill S-3.

The collaborative process will be jointly designed with First Nations and other Indigenous groups. Preliminary discussions will be held to determine the

nature and scope of work and discussions o take place, the subject matters that would be examined under this process and the types of activities that
would be undertaken by participants,

Participation in the collaborafive process will be inclusive and involve First Nations govemments, Treaty and Natlon organizations, and regional and
national Indigenous organizations that represent the interests of First Nations, including First Nations women, Métis and non-status Indians.

Stage 1l will build on the wealth of information submitted by First Nations and other Indigenous groups as part of the 2011-2012 Explorafory Process on
Indian Registration, Band Membership and Citizenship. 2

Without prescribing the subject matters for discussion, based on the findings of the 2011-2012 Exploratory Process, it is anficipeted that the issues of
interest for First Nations and other Indigenous groups will likely include, but not be limited to, the following:

= Other distinctions in Indian registration

« Issues relating ta adoption

« The 1851 cut-off date for eligibility to registration specific to Bill C-3

« The second-generation cut-off

« Unstated/unknown patemity

« Cross-border Issues

« Voluntary de-registration

s The continued federal role in determining Indian and band member under the Indian Act
« First Nations authorities to determine membership under the /ndian Act,

Canada will also seek to include for discussion issues surrounding children of same-sex parents and non-cisgender identities as they relate to eligibility
for Indian registration and band membership.

At the end of Stags |L{raman.numeral.2), the Minister will present the results of the collaborative process to Cabinst. Should recommendations be made
for further legislative changes, the Minister could embark on subsequent phases of engagement with First Natlons and other Indigenous groups on
future legislative or other reform pertaining to Indian registration and band membership,

The collzborative process under Stage 11 will be conducted within a 12 to 18 month time frame and will be launched following the passage of legislative
amendments {o the Indian Act under BIll 8-3.

Conclusion
Canada has an obligation to amend the Indian Act to respond to the Descheneaux decision by the court-extended deadline of July 3, 2017.

Consistent with the government’s commitment to reconcillation and a nation-to-nation relationship with Indigenous peoples, the collaborative process will
be launched following the passage of Bill 8-3. This will open the door to comprehensive consultation and collaborative work with First Nafions,
Indigenous organizations and affected individuals on the broader issues relating to Indian registration, band membership and citizenship.

Annex_E of thls docurnent provides comprehensive information on Frequently Asked Questions relating {o this Initiative.

Annex A: The Cousins Issue

Addressing the differential treatment of first cousins whose grandmother lost status due to mamiage with a non-Indian before April 17, 1985
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Figure 1b: patemﬂ line (Comparator group)
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Figure 1a; Maternai line (siuation of Stéphane Descheneaux)

p—— Nondndian man
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¥ Text description of Figure 1a: maternal fine (situation of Stéphane Deschenealx)

Figure 1a describes the freatment of children, grandchildren and great grandchildren of the matemal fine (the mother's side), which is the situation
of Stéphane Descheneaux. If an Indian woman married a non-Indian prior to April 17, 1985 she lost her status for marying a non-Indian and their
children were also not eligible for status. In 1985 the mother Is reinstated under paragraph 6(1){c) pursuant to Bill C-31 and her children gain status
under subsection 6(2), In 2011, under Bill C-3, the children become eligible for status under paragraph 6(1)(c.1) and the grandchildren acquire
status under subsection 6(2). This is the status category of Stéphans Descheneaux. As part of the proposed amendments the grandchild wilt
bacome efigible for status under subsection 6(1).

Currently, the great grandchlid of the maternal fine is not eligible for status. This is the situation of Stéphane Descheneaux's child. Under the
proposed amendments the great grandchild will become eligible under subsection 6(1) or 6(2).

Nondndian woman acquires
status through mamage
under s. 6(1)(a)

merried
pre-1285

Nonndizn daughterin-aw
acquires status through
mamage under s. 8(1)(a)
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(Gefieration: of 5 mébmmm'z.

| Indiaii:great grandehfid = s: 6(1),0r.% 6 I

v Text descrlpbon of Figure 1b: patemal fine (Comparator group)

Figure 1b describes the treatment of children of the paternal ﬂne (tha father s side) as tha comparetor group. If an indian man registered under
paragraph 6(1)(a) manied a non-Indian woman prior to April 17, 1985, then the non-Indian woman acquired status through marriage and is entitied
to status under paragraph 6(1){a). Their children are also eligible for status under paragraph 6(1)(a). If the male child (the son) married a non-
Indizn woman (the daughter-in-law) prior fo 1985, she also gained entitiement 1o status through marriage under paragraph 6(1)(a) as did their child
(the grandchild). The grandchild in this situation Is efigible for status under subsection 6(1) and is of Stéphane Descheneaux's generation. The

great grandchild In this situation Is registered under subsection 6(1) or subsection 6(2). The great grandchild is of the same generation as the child
of Stéphane Descheneaux.

Annex B: The Siblings Issue (Women Born Out of Wedlock to an Indian Father and
non-indian Mother)

Addressing the differential treatment of women who were bom out of wedlock to Indian fathers between September 4, 1951 and April 17, 1985

Flgure 2a: Female born out of wedlock to an Indian father between 1851 and 1985 (situation of Susan and Tammy Yantha)

unwad Non-ndian
pre-1985 mother

v Text descnphon of Fgure Za. Fernale born out of wedlock tn an Ind|an father between 1951 and 1985 (srtuatmn of Susan and Tammy Yantha)

Flgura 2a describes the h'eatment of a female grandchild whu was bom prior to April 17 1985 to a woman who was in tum bom out of wediock
between September 4, 1951 and April 17, 1885, fo an Indian father registered under paragraph 6(1)(a) of the Indian Act and a non-Indian mother.
Prior to 1985, If an Indian man registered under paragraph 6(1){(a) had a daughter between 4951 and 1885 with a non-Indian woman out of

wedlock, the daughter in this situation Is registered under subsection 6(2) of the Indian Act and consequently is not able to pass on Indian status fo
her children if she parents with a non-Indian man.

The proposed amendments to the Indian Act will rectify this issue and allow the female children In this situation to become eligible for reglstration
under subsection 6(1) of the /ndian Act Instead of under subsection 6(2), Thess amendments will in turn allow the female grandchildren, bom prior
ta April 17, 1985, to these women to become eligible for Indian status under subsection 5(1).

Figure 2b: Patemalvline (Comparator group)
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Y Text descnpbon of Flgure 2b: patemal Iine (Comparator group)

Flgure 2b descrlbes the trea!ment ofa male grandchﬂd bom before April 17, 1985, o an lndlan man who was bom out of Wedlock. between
September 4, 1951 and April 17, 1985, of an Indian father registered under paragraph 6(1)(a) of the Indian Act and a non-Indlan mother. Priar to
1985 ifa status Indian man reglstered under paragraph 6(1)(a) had ason with a non-Indlan woman out of wedlock, the son bom In thls srtuation Is
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registered UNOEr paragrapn 6(1){a) of the Ingian Act and consequently IS able 10 pass on Indian status 10 nis child, even I he parents with a non-
Indian wornan.

Annex C: The Issue of Omitted Minor Children

Addressing the differential treatment of minor children who were bom of Indian parents or of an Indlan mother, but could lose entillement to Indian
status, between September 4, 1851 and April 17, 1985, if they were still unmarried minors at the time of their mother’s marriage.

Figure 3a: Minor child born of Indian parents; mother marries a non-Indfan man, between 1951 and 1985, after the birth of the minor child;
minor child Joses status

perents Indian father
wilh -5. 6(1)a)
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v Text description of Figure 3a: Minor child born of Indian parents; mother marries a non-Indian man, between 1851 and 1985, after the birth of the
minor ch’ld minor child lnses status

Figure 3a descnbes the snuahon where an Indlan woman has a child wuth an lndxan man, and both mother and child are reglstered under
paragraph B(1)(a) of the Indian Act. The Indian woman marries a non-Indian man, between September 4, 1951 and April 17, 1985, after the minor
child's birth, who remains a minor at the time of the marriage. As a result of the marriage to a non-Indian, the woman and the minor chlid lose
status, On April 17, 1985, Bill C-31 restored Indian status to women and their children in this situation under paragraph 6(1)(c), and the children of
reinstated minor child became eligible for indlan status under subsection 6(2). By comparison, if an Indian man had children who are registered,
and he subsequently maried a non-Indian woman prior io April 17, 1985, there is no Impact on the entitiement to registration of his children, orin
tumn, their ability to transmit Indian status to their children.

The proposed amendments will extend eligibility for Indian status under subsection 6(1) 1o the children of the reinstated minor child.

]
Figure 3b: Child born of Indian parents; father subsequently marries a non-Indian woman prior to April 17, 1985, after the birth of his child;
child retains their Indian status (Comparator group

Indian mather
- 5. 6(1)(a)

) 4
[ Indian: e ianies nonnaiania: |

[ fickast chld 2 & 601G

¥ Text desu'ibﬁon of Figura 3b: Child bom of Indian parents; father marries a non-Indian woman pﬁor to 1585, after the birth of the child; child
retalns Indlan status ;

Flgure 3b descn‘bes the situation where an indian man has a chlld with an Indian woman, and mother and child are regxstered under paragraph
6(1)(a) of the Indian Act. The father marties a non-indlan woman, prior to April 17, 1985, after the birth of the child, The Indian child does not lose
status as a result of this marriage, and is therefore able fo transmit status to subsequent generations.
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Annex D: The Issue of Children Born Out Of Wedlock to an Indian Mother and non-
Indian Father

The proposed amendment under Bill S-3 to address the siblings Issue (see Annex B) will grant efigibility for Indlan status to the children of women who
wera born out of wediock to an Indian father and non-Indian mother, between 1951 and 1585, The proposed remedy for the siblings issue creates a new
Inequity in respect of the grandchildren of children born out of wedlack, prior to 1885, to an Indian woman and a non-Indian man. Accordingly, an

additional amendment has been proposed by the Indigenous Bar Association for inclusion in Bill $-3 to address the differential freatment of children born
out of wedlock, prior to 1985, to an Indian mother and non-Indian father,

Figure 4a: Children born out of wedlock, prior to 1985, to an Indian mother and non-Indian father, but through protest lost indian status
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v Texl descrlpbon 4a Chlldren bom out of wedlock, prior to 1985, to an Indian mother and non—lndlan father. bul through prulest oould losl lru:llan
status)

Figure 4a describes the situation of children.bom out of wedleck, priar to 1985, to an Indian woman and a non-indian man were registered but,
through protest, could lose status if their father was a non-Indian. Under Bill C-31 in 1985, these children were reinstated under paragraph 6(1)(c),
and if they had parented with a non-Indian prior to 1985, their children became efigible for Indian status under subsection 6(2).

Under BIll §-3, female children bom out of wedlock prior fo 1985 to an Indian man &nd non-Indian woman and were ineligible for registration prior
to 1985, will become eligible for Indian status under subsection 6(1) rather than subsection 8(2) and their children (regardless of sex) bom prior to
1985 (or afler their parents married each other before 1985) will also become eligible for registration under subsection 6(1).

The proposed remedy would address the situation of the grandchildren born prior to 1985 (or after and their parents married each other before
1988), of an Indian grandmother who parented out of wedlock with a non-Indian by granting them eligibility for status under subsection 6(1). This

would eliminate the differential treatment In respect of the grandchiidren of Indian men who parented out of wedlock with a non-Indian prior o
1985.

Figure 4b: Proposed remedy to address the slblings lssue under BI“ Ss’i In respect of females born out of wedlock to an Indian father and
non-Indian mother between 1951 and 1985 (Comparator group)
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¥ Text descnptlon of Figure 4b: Proposed remedy for siblings issue under Bill -3 (Comparalor group)
Figure 4b describes the treatment of a female grandchild who was born prior to April 17, 1985, to a woman who was ln turn born out of wedlock



